1. Privilege Objection. The Cleanup Team objects to each Interrogatory

to the extent it reques{s information protected by the attorney-client
privilege, joint prosecution privilege, common interest privilege,
settlement communication privilege, mediation privilege or
deliberative process privilege, and to the extent it requests
information subject to the work-product exemption, collectively
referred to herein as the “privilege” or “privileged.” The Cleanup
Team contends that all information exchanged between it and its
counsel is privileged. The Cleanup Team objects to identifying or
producing any and all products of investigations or inquiry conducted
by, or pursuant to the direction of counsel, including, but not limited
to, all products of investigation or inquiry prepared by the Cleanup
Team in anticipation of this proceeding, based on the attorney-client
privilege and/or the work-product doctrine. The Cleanup Team
further objects to identifying information subject to or protected by any
other privilege, including, but not limited to, settlément
communications, the joint prosecution privilege, the common interest
privilege, the mediation privilege and/or the deliberative process
privilege. Inadvertent production of privileged documents shall not
constitute a waiver of said privileges.

2. Scope of Discovery Objection. The Cleanup Team objects to each

Interrogatory to the extent it purports to impose any requirement or
discovery obligation other than as set forth in Title 23 of the California
Code of Regulations, sections 648 et seq., the California Government
Code, sections 11400 et seq. and/or applicable stipulations,
agreements and/or orders governing this proceeding.



3. Irrelevant Information Objection. The Cleanup Team objects to the

Interrogatories to the extent they are overbroad and/or seek
information that is not relevant to the claims or defenses asserted in
this proceeding and are not reasonably calculated to lead to the

discovery of admissible evidence.

4. Burdensome and Oppressive Objection. The Cléanup Team objects
to each Interrogatory to the extent that it seeks the identification of
documents that have already been produced, or that otherwise are
equally available to NASSCO, or are already in NASSCO’s |
possession, custody or control, which renders the Interrogatory
unduly burdensome and oppressive. The Cleanup Team has already
provided NASSCO with a copy of the electronic, text searchable
administrative record for this matter. Therefore, the burden of
identifying documents that are equally accessible to NASSCO is no
greater on NASSCO than it would be on the Cleanup Team, and the
Cleanup Team will not create a compilation or index of documents

" that NASSCO could create itself with equal or less burden.
5. Overbroad Objection. The Cleanup Team objects that certain

Interrogatories are overbroad, and are framed in a manner that
prevents any reasonable ability to search for and locate all
responsive information. Such Interrogatories create an unreasonable
risk of inadvertent noncompliance as framed.

6. Cleanup and Abatement Order Proceeding is Ongoing. The instant

Cleanup and Abatement Order proceeding is ongoing, and the
Cleanup Team expects that additional evidence will be provided by
the Desvignated Parties hereto in accordance with governing statutes,
regulation and applicable hearing procedures. While the Cleanup



Team'’s response to each of these Interrogatories is based on a
reasonable investigation and search for the information requested as
of this date, additional information may be made available to the
Cleanup Team subsequent to the date of this response. These
responses are provided without prejudice to the Cleanup Team'’s right
to supplement these Responses, or to use in this proceeding any
testimonial, documentary, or other form of evidence or facts yet to be
discovered, unintentionally omitted, or within the scope of the
objections set forth herein.

OBJECTIONS TO DEFINITIONS

1. The Cleanup Team objects to the defined term “DOCUMENTS” on
the ground and to the extent that it seeks information protected by
settlement confidentiality rules, the attorney-client privilege, the joint
prosecution privilege, the' work product doctrine, the mediation
privilege, the common interest privilege, the deliberative process

~ privilege, and/or any other privilege or confidentiality protection.

2. The Cleanup Team obijects to the defined terms “YOU” and “YOUR”
on the grounds that they are overbroad, and that they are vague,
ambiguous and unintelligible. For purposes of this Response, the
Cleanup Team shall use the term REGIONAL BOARD as if it means
ail persons employed by the California Regional Water Quality
Control Board, San Diego Region, other than the ADVISORY TEAM.

3. The Cleanup Team objects to the defined term |
“COMMUNICATIONS” on the ground and to the extent that it seeks
information protected by the attorney-client privilege, the joint

prosecution privilege, the work product doctrine, the common interest



privilege, the mediation privilege, the deliberative process privilege,
and/or any other privilege or confidentiality protection.

RESPONSES TO SPECIAL INTERROGATORIES

INTERROGATORY NO. 1:

For each response to a Request in NASSCO’s Second Set of Requests for
Admission:

a. State the number of the Request;

b.' State all facts supporting your response;

c. IDENTIFY each PERSON who has knowledge RELATING TO the facts; and
d. IDENTIFY all DOCUMENTS that RELATE TO YOUR response.

RESPONSE TO INTERROGATORY NO. 1.

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in
full herein. The Cleanup Team further objects to this Interrogatory as overbroad, and unduly
burdensome and harassing. The Interrogatory is improperly disguised as a single interrogatory,
when, in fact, it constitutes 84 distinct interrogatories (4 x 21 Requests for Admissions). All
facts supporting and Response by the Cleanup Team to NASSCO’s Second Set of Requests for
Admission that are denials are set forth specifically in the individual Request and these facts are
equally available to NASSCO in the electronic, text searchable administrative record and/or the
CAQO, the Draft Technical Report and/or the appendices. The persons with knowledge relating to
the facts set forth in the electronic, text searchable administrative record include the persons
identified therein, David Barker, Julie Chan, David Gibson, Tom Alo, Craig Carlisle, and
unknown members of the named Dischargers and their agents, consultants and employees. All
documents that relate to the Cleanup Team’s responses have already been provided to and are
equally available to NASSCO in either the Draft Technical Report or electronic, text searchable
administrative record, and the Cleanup Team will not prepare a compilation or abstract of those
documents since the burden of doing so is equal or less for NASSCO than it is for the Cleanup
Team.

INTERROGATORY NO. 2:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
the human health risk assessment utilized in connection with proposed cleanup levels and
remediation of the SITE.

RESPONSE TO INTERROGATORY NO. 2.




Tom Alo
David Barker
Craig Carlisle

Julie Chan
INTERROGATORY NO. 3:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
the ecological risk assessment utilized in connection with proposed cleanup levels and
remediation of the SITE.

RESPONSE TO INTERROGATORY NO. 3.

T.om Alo
David Barker
Craig Carlisle
Julie Chan

David Gibson
INTERROGATORY NO. 4:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
the economic feasibility analysis utilized in connection with proposed cleanup levels and
remediation of the SITE.

RESPONSE TO INTERROGATORY NO. 4.

David Barker
Julie Chan

Craig Carlisle
INTERROGATORY NO. S:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
the technological feasibility analysis utilized in connection with proposed cleanup levels and
remediation of the SITE. ~

RESPONSE TO INTERROGATORY NO. 5.

David Barker



Julie Chan

Craig Carlisle
INTERROGATORY NO. 6:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
any cost analysis utilized in connection with proposed cleanup levels and remediation of the
SITE.

RESPONSE TO INTERROGATORY NO. 6.

David Barker
Julie Chan

Craig Carlisle
INTERROGATORY NO. 7:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
any remedy selection alternatives analysis utilized in connection with proposed cleanup levels
and remediation of the SITE.

RESPONSE TO INTERROGATORY NO. 7.

David Barker
Julie Chan
‘David Gibson

Craig Carlisle
INTERROGATORY NO. 8:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
any aquatic life impairment analysis utilized in connection with proposed cleanup levels and
remediation of the SITE.

RESPONSE TO INTERROGATORY NO. 9.

Tom Alo
David Barker
Julie Chan

Craig Carlisle



David Gibson
INTERROGATORY NO. 9:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
any aquatic-dependent wildlife impairment analysis utilized in connection with proposed cleanup
levels and remediation of the SITE.

RESPONSE TO INTERROGATORY NO. 9.

Tom Alo
David Barker
Julie Chan
Craig Carlisle

" David Gibson
INTERROGATORY NO. 10:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
any bioavailability analysis utilized in connection with proposed cleanup levels and remediation
of the SITE.

RESPONSE TO INTERROGATORY NO. 10.

Tom Alo
David Barker
David Gibson
Julie Chan

Craig Carlisle
INTERROGATORY NO. 11:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
any alternative sediment cleanup levels analysis utilized in connection with proposed cleanup
levels and remediation of the SITE.

-~ RESPONSE TO INTERROGATORY NO. 11.

David Barker

Julie Chan



David Gibson
Craig Carlisle

Tom Alo
INTERROGATORY NO. 12:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
any remedial monitoring analysis utilized in connection with proposed cleanup levels and
remediation of the SITE.

RESPONSE TO INTERROGATORY NO. 12.

David Gibson
David Barker
Julie Chan
Tom Alo

Craig Carlisle

INTERROGATORY NO. 13:

IDENTIFY the CLEANUP TEAM staff primarily responsible for preparation of
the analysis regarding the contribution of stormwater to sediment contamination in the San
Diego Bay, utilized in connection with proposed cleanup levels and remediation of the SITE.

RESPONSE TO INTERROGATORY NO. 13.

Tom Alo
David Barker
Julie Chan
Craig Carlisle

David Gibson
INTERROGATORY NO. 14:

IDENTIFY all site(s) in San Diego Bay where contaminated sediment has been
remediated, the remedy selected, and the starting and ending dates of such remediation, including
but not limited to the Campbell Shipyard Site, Paco Terminals, Commercial Basin and Convair
Lagoon.



RESPONSE TO INTERROGATORY NO. 14.

Paco Terminals Inc

Teledyne Ryan ( Convair Lagoon)

Bay City Marine (Americas Cup Harbor)

Driscoll Boatyard (Americas Cup Harbor)
Kettenburg Marine (Americas Cup Harbor)

Koehler Kraft (Americas Cup Harbor)

Mauricio and Sons (Americas Cup Harbor)
Campbell Industries Shipyard ‘

BF Goodrich (Upland Tidal Marsh)

(See Exhibit A attached hereto for additional responsive information.)
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INTERROGATORY NO. 15:

For any sites identified in response to the preceding Special Interrogatory,
IDENTIFY the constituents of concern that were remediated and the cleanup levels that were set
for those constituents.

RESPONSE TO INTERROGATORY NO. 15.

Responsive information is attached on Exhibit A.

INTERROGATORY NO. 16:

IDENTIFY all site(s) within the REGIONAL BOARD?’S jurisdiction, other than
San Diego Bay, where sediment contamination has been remediated in rivers, bays, estuaries,
ocean, wetlands, or any other surface water body, and the starting and ending dates of such
remediation.

RESPONSE TO INTERROGATORY NO. 16.

There are no sites within the Regional Board’s jurisdiction, other than those identified in
Response to Interrogatory No. 15, where sediment contamination has been remediated in rivers,
bays, estuaries, ocean, wetlands, or any other surface water body.

INTERROGATORY NO. 17:

For any sites identified in response to the preceding Special Interrogatory,
IDENTIFY the constituents of concern that were remediated and the cleanup levels that were
imposed for those constituents.

RESPONSE TO INTERROGATORY NO. 17.
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There are no sites within the Regional Board’s jurisdiction, other than those identified in
Response to Interrogatory No. 15, where sediment contamination has been remediated in rivers,
bays, estuaries, ocean, wetlands, or any other surface water body.

INTERROGATORY NO. 18:

IDENTIFY all site(s) within the State of California where sediment contamination
in rivers, bays, estuaries, ocean, wetlands, or any other surface water body has been remediated,
and the starting and ending dates of such remediation.

RESPONSE TO INTERROGATORY NO. 18.

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in
full herein. The Cleanup Team further objects to this Interrogatory as burdensome and harassing
to the extent it seeks information about sites outside the jurisdiction of the San Diego Water
Board on the ground and to the extent that the information sought is not known by the Cleanup
Team and is equally available to NASSCO. The Cleanup Team further objects to this
Interrogatory on the ground that it is not reasonably calculated to lead to the discovery of
admissible evidence because, on its face, it seeks information about cleanups over which the San
Diego Water Board has no jurisdiction.

INTERROGATORY NO. 19:

For any sites identified in response to the preceding Special Interrogatory,
IDENTIFY the constituents of concern that were remediated and the cleanup levels that were
imposed for those constituents.

RESPONSE TO INTERROGATORY NO. 19.

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in
full herein. The Cleanup Team further objects to this Interrogatory as burdensome and harassing
to the extent it seeks information about sites outside the jurisdiction of the San Diego Water
Board on the ground and to the extent that the information sought is not known by the Cleanup
Team and is equally available to NASSCO. The Cleanup Team further objects to this
Interrogatory on the ground that it is not reasonably calculated to lead to the discovery of
admissible evidence because, on its face, it seeks information about cleanups over which the San
Diego Water Board has no jurisdiction

INTERROGATORY NO. 20:

IDENTIFY any alternative cleanup methodologies YOU considered in connection
with the remediation of the SITE.

RESPONSE TO INTERROGATORY NO. 20.

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in
full herein. The Cleanup Team further objects to the Interrogatory as vague and ambiguous with
respect to “alternative cleanup methodologies.” Subject to and without waiving the foregoing

11



objections, the Cleanup Team considered natural attenuation, monitored attenuation, cleanup to
background, and cleanup to various multiples of background all as set forth in detail in the CAO,
the supporting DTR and/or the appendices. '

 INTERROGATORY NO. 21:

IDENTIFY all COMMUNICATIONS between YOU and ENVIRONMENTAL
GROUPS RELATING TO the TENTATIVE ORDER cr TECHNICAL REPORT.

RESPONSE TO INTERROGATORY NO. 21.

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in
full herein. Subject to and without waiving these objections, the Cleanup Team responds as
follows: After reasonable investigation, the Cleanup Team was unable to identify any non-
privileged communications between the Cleanup Team or San Diego Water Board staff and
environmental groups relating to the tentative order that were not already produced or otherwise
provided to NASSCO. Because of the ambiguous definition of “YOU,” the Cleanup Team
clarifies that it does not have access to ADVISORY TEAM COMMUNICATIONS that were not
otherwise made to all parties.

INTERROGATORY NO. 22:

IDENTIFY all COMMUNICATIONS between YOU and any PERSON
RELATING TO the TENTATIVE ORDER or TECHNICAL REPORT.

RESPONSE TO INTERROGATORY NO. 22.

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in
full herein. The Cleanup Team further objects to this Interrogatory as overbroad, and unduly
burdensome and harassing. Subject to and without waiving these objections, the Cleanup Team
responds as follows: After reasonable investigation, the Cleanup Team was unable to identify
any non-privileged communications between the Cleanup Team or San Diego Water Board staff
and any other person relating to the tentative order that were not already produced or otherwise
provided to NASSCO. Because of the ambiguous definition of “YOU,” the Cleanup Team
clarifies that it does not have access to ADVISORY TEAM COMMUNICATIONS that were not
otherwise made to all parties.

INTERROGATORY NO. 23:

IDENTIFY all COMMUNICATIONS between YOU and any local, state or
federal agency RELATING TO the TENTATIVE ORDER or TECHNICAL REPORT.

RESPONSE TO INTERROGATORY NO. 23..

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in
full herein. The Cleanup Team further objects to this Interrogatory as overbroad, and unduly
burdensome and harassing. Subject to and without waiving these objections, the Cleanup Team
responds as follows: After reasonable investigation, the Cleanup Team was unable to identify
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any communications between the Cleanup Team or San Diego Water Board staff and any local,
state or federal agency relating to the tentative order that were not dlready produced or otherwise
provided to NASSCO. Because of the ambiguous definition of “YOU,” the Cleanup Team
clarifies that it does not have access to ADVISORY TEAM COMMUNICATIONS that were not
otherwise made to all parties.

INTERROGATORY NO. 24:

IDENTIFY all COMMUNICATIONS between YOU and any PERSON
RELATING TO YOUR dismissal of natural attenuation as a preferred remedy for the SITE.

RESPONSE TO INTERROGATORY NO. 24.

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in
full herein. The Cleanup Team further objects to this Interrogatory as overbroad, and unduly
burdensome and harassing. Subject to and without waiving these objections, the Cleanup Team
responds as follows: After reasonable investigation, the Cleanup Team was unable to identify
any non-privileged communications between the Cleanup Team or San Diego Water Board staff
and any other person relating to its rejection of natural attenuation as a preferred remedy for the
site. Because of the ambiguous definition of “YOU,” the Cleanup Team clarifies that it does not
have access to ADVISORY TEAM COMMUNICATIONS that were not otherwise made to all
parties.

INTERROGATORY NO. 25:

IDENTIFY all COMMUNICATIONS between YOU and any PERSON
RELATING TO the results and findings of the June 2009 sediment quality testing performed by
Exponent at the SITE.

RESPONSE TO INTERROGATORY NO. 26.

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in
full herein. Subject to and without waiving these objections, the Cleanup Team responds as
follows: After reasonable investigation, the Cleanup Team was unable to identify any non-
privileged communications between the Cleanup Team or San Diego Water Board staff and any
other person relating to the results and finding of the June 2009 sediment quality testing
performed by Exponent at the site. Because of the ambiguous definition of “YOU,” the Cleanup

-Team clarifies that it does not have access to ADVISORY TEAM COMMUNICATIONS that
were not otherwise made to all parties.

INTERROGATORY NO. 26:

IDENTIFY all COMMUNICATIONS between YOU and any PERSON
RELATING TO any alternative cleanup methodologies YOU considered for the remediation of
the SITE, including but not limited to Lowest Apparent Effects Thresholds (“LAETSs”).
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RESPONSE TO INTERROGATORY NO. 26.

The Cleanup Team incorporates each of the General Objections set forth above as if set forth in
full herein. The Cleanup Team further objects to this Interrogatory as overbroad, and unduly
burdensome and harassing. Subject to and without waiving these objections, the Cleanup Team
responds as follows: After reasonable investigation, the Cleanup Team was unable to identify
any non-privileged communications between the Cleanup Team or San Diego Water Board staff
and any other person relating to the alternative cleanup methodologies the Cleanup Team
considered for remediation of the site, including LAETs, that were not already produced or
otherwise provided to NASSCO. Because of the ambiguous definition of “YOU,” the Cleanup
Team clarifies that it does not have access to ADVISORY TEAM COMMUNICATIONS that
were not otherwise made to all parties.

Dated: October 4, 2010 CALIFORNIA REGIONAL WATER
QUALITY CONTROL BOARD, SAN
DIEGO REGION, CLEANUP TEAM

Christian Caryigan
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Exhibit A to Cleanup Team's Responses to NASSCO's Special Interrogatory and BAE Systems' Special Interrogatory

Campbell Industries Shipyard
Cleanup Site Paco Terminals, Inc. Teledyne R Eichenlaub Marine Stiiser [k Bay City Marine Driscoll Boatyard || Kettenburg Marine Koehler Kraft Mauricio and Sons ch GQOdrICh Wpene) Shipyard Sediment Site
(Convair Lagoon) Boatyard . Tidal Marsh)
. Campbell Industries
Campbell Industries
G (CAP As
Constructed Design)
Order No. CAO No.85-91 CAO No. 86-92 CAO CAO CAO No.88-79 CAO No. 89-31 CAO No. 88-78 CAO No. 89-32 CAO No. 88-86 CAO No. 95-21 WDR R9-2004-0295 CAO No. 98-08 Tentative CAO No. R9-2011-0001
Year Order Issued 1985 1986 1988 1988 1988 1989 1988 1988 1988 1995 2004 1998 2010 (Latest Draft)
No. of Responsible Parties 2 1 1 1 2 1 2 1 1 1 1 8
Year Cleanup Level Set by San 1901 1991 12/9/1991 10/28/1991 10/28/1991 10/28/1991 10/28/1991 10/28/1991 10/28/1991 1995 2004 2004
Diego Water Board
C'ea"“gfnfgzﬁ'oar'] Action 12/16/1994 5/15/1998 12/9/1991 10/28/1991 7/30/1998 8/15/2001 8/15/2001 1/27/1995 8/15/2001 6/30/2008 10/15/2004
Cleanup Level Threshold Cg’ff:ir Oocsi'llillzrzv\:\s:r USFDA Shellfish No Cleanup No Cleanup Apparent Effects Apparent Effects Apparent Effects Apparent Effects Apparent Effects Apparent Effects NOAA Effects Range :\gt‘;tgt)ifnlme:u?;:\n”ﬁzxﬁ :)nr db:nagzccgggﬁzgt
p ty Obj Standard Required Required Threshold (AET) Threshold (AET) Threshold (AET) Threshold (AET) Threshold (AET) Threshold (AET) Low (ERLs) p ) e a P
column) wildlife risk assessment.
Site-wide Maximum not to | Site-wide Maximum Site-wide Maximum | Site-wide Maximum | Site-wide Maximum | Site-wide Maximum | Site-wide Maximum | Site-wide Maximum | Site-wide Maximum | Site-wide Maximum | Post Remedial Surface- Post-Remedial Dredge
Cleanup Level Metric be Exceeded not to be Exceeded not to be Exceeded | not to be Exceeded | not to be Exceeded | not to be Exceeded | not to be Exceeded | not to be Exceeded | notto be Exceeded | notto be Exceeded | Area Weighted Average Area Concentrations
Concentration Concentration Concentration Concentration Concentration Concentration Concentration Concentration Concentration Concentration Concentrations (Background Levels)
Antimony, Arsenic,
Conper. Mercun Conper. Mercun Copper. Mercur Conper. Mercun Copper, Lead, Zinc, Copper, Lead, Zinc, Cadmium, Copper, Primary CoC - Copper, Mercury, HPAH, PCBs and
Pollutants of Concern Copper Ore PCBs pp ‘I:BT v pp ‘I:BT v Copper, Mercury, TBT pp 'I:BT Y. Copper, Mercury, TBT | Copper, Mercury, TBT| pp ‘ILBT v Mercury, TBT, TPH, | Mercury, TBT, TPH, |Mercury, Lead, Nickel,| TBT. Secondary CoC - Arsenic, Cadmium, Lead and
HPAH and PCBs HPAH and PCBs Silver, Zinc, PAHs, Zinc.
and PCBs
Arsenic 8.2 mg/kg
Cadmium 1.2 mg/kg
Chromium
Copper 1000 mg/kg 530 mg/kg 530 mg/kg 530 mg/kg 530 mg/kg 530 mg/kg 810 mg/kg 264 mg/kg 34 mg/kg 159 mg/kg 121 mg/kg
Lead 231 mg/kg 88 mg/kg 46.7 mg/kg
Mercury 4.8 mg/kg 4.8 mg/kg 4.8 mg/kg 4.8 mg/kg 4.8 mg/kg 0.15 mg/kg 0.68 mg/kg 0.57 mg/kg
Nickel 20.9 mg/kg
Silver 1 mg/kg
Zinc 820 mg/kg 410 mg/kg 150 mg/kg
TBT Natural Degradation | Natural Degradation | Natural Degradation | Natural Degradation | Natural Degradation 5.75 mg/kg 0.121 mg/kg 110 ug/kg 22 ug/kg
TPH 4300 mg/kg <14 mg/kg
LPAH 552 ug/kg
HPAH 44 mgl/kg 3.47 mg/kg 1700 ug/kg 2451 ug/kg 663 ug/kg
Benzo[a]pyrene 430 ug/kg
PCBs 4.6 mg/kg 0.95 mg/kg 0.11 mg/kg 22.7 uglkg 194 ug/kg 84 ug/kg
Cleanup to Background Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Evaluated
Alternative Cleanup levels
greater than background . .
approved by San Diego Water Yes Yes Yes Yes Yes Yes Yes Yes Yes San Diego Water Board Approval Pending
Board
Benthic Community Effects Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Evaluated
Aquatic Dependent Wildlife
Risk Evaluated Yes Yes ves
Human Health Risk Evaluated Yes Yes Yes
Cleanup Method Dredging Capping Dredging Dredging Dredging Dredging Dredging Capping/ Dredging Dredging Dredging/Sand Covering
Bay- side landfill, Part of
dredged material recycled
Sediment Dredge Disposal | 10 COPPer mine in Arizona - Landfil Landfil Landfill Landfill Landfill Landfill Landfil To be determined.
for copper ore recovery.
Copper ore recovered
was exported to Japan.
Dredge Volume (Cubic Yards) 20,926 0 0 17,250 700 8,799 300 1,845 41,000 795 143,400
Capped Volume (Cubic Yards) 112,933 135,000
Remediation Monitoring Yes Yes Yes Yes Yes Yes Yes Yes Yes Yes
Post Remediation Monitoring Yes Yes Yes

15




Environmental Health Coalition

401 Mile of Cars Way, Suite 310 & National City, CA 91950 ¢ (619) 474-0220 & FAX: (619) 474-1210
ehc@environmentalhealth.org ¢ www.environmentalhealth.org

v

Media Conference Agenda

Coalition Gathers to Raise Awareness
of Warning Signs

September 5, 2005 10:30am
Pepper Park Marina Pier

List of speakers:

Bay Council Organizations

e Laura Hunter, Director, Clean Bay Campaign, Environmental Health
Coalition

e Georgette Gomez, CBC Community Organizer, Environmental Health
Coalition

¢ Bruce Reznik, Executive Director, San Diego Coastkeeper

Elected Officials
¢ State Senator Denise Ducheny, 40™ District

Local Fisherman
¢ Erick Carbajal
e Frank LoPresti, Captain, Royal Polaris, Seaforth Sportfishing
e Dan McKirnan, Boardmember, Environmental Health Coalition

Printed on recycled paper with soybased inks.
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San Diego Regional Water Quality Control Board S— -
9771 Clairemont Mesa Blvd., Suite B WATES il .
San Diego, California 92124-1331 e e
Attn: Scott Hugenberger
Sample No.: 6-12218
Date collected: 10-22-86 BAS!N * 153
Date in lab: 10-24-86 )
Collected by: Client (oN |5‘/30 LiNE
Sample type: Soil
Client ID: TRA 15/30 153 C°‘-'-E<'-TED oN 10/22I8b

WiTH Wesree Services
PCB ANALYSIS

AROCHLOR 1242: <8 mg/kg (ppm)
AROCHLOR 1254: 110 mg/kg (ppm)
AROCHLOR 1260: 10 mg/kg (ppm)
TOTAL PCB: 120 mg/kg (ppm)

NOTE: These detection limits are 80 times higher than usual due to
the dilution needed to bring all peaks within the linear range of the
detector.

Analytical Director
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03-17-87

San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd., Suite B

San Diego, California 92124-1331

Attn: Scott Hugenberger

Sample No.:
Date collected:
Date in lab:
Collected by:
Sample type:

Client ID:

AROCHLOR 1242:
AROCHLOR 1254:
AROCHLOR 1260:

TOTAL PCB:

6-12217 BASIN » \52

10-22-86 (eN \E5/306 Line)
10-24-86 S
Client ' :
Soil f

TRA 15/30 152

PCB ANALYSIS

<2 mg/kg (ppm) WH’H Wzs-rzc, Services
40 mg/kg (ppm)

2 mg/kg (ppm)

42 mg/kg (ppm)

NOTE: These detection limits are 20 times higher than usual due to
the dilution needed to bring all peaks within the linear range of the

detector.

Lo bgch

Analytical Director

CUT 001612
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TeLEDYNE Ryan Aero.

c. Storm Draw S AMPLING
‘\\_/r’ 320 TESCONI CIRCLE, SUITE G ¢ SANTA ROSA, CA 95401 e (707) 544-5570
03-17-87

San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd., Suite B N
San Diego, California 92124-1331 R 7

Attn: Scott Hugenberger Mo e e ‘

Sample No.: 6-12216 BAS‘N%- IS‘ MAR 2 1) 1987 ‘

Date collected: 10-22-86 <°ﬂ |5'/3° L‘Ng) L —
Date in lab: 10-24-86 . o '
Collected by: Client - L —
Sample type: Soil

C_on..n.:cra.b ON 10/2:/86

Client ID: TRA 15/30 151 “J
vk Wesree Seavices

PCB ANALYSIS

AROCHLOR 1242: <2 mg/kg (ppm)
AROCHLOR 1254: 30 mg/kg (ppm)
AROCHLOR 1260: 4 mg/kg (ppm)
TOTAL PCB: 34 mg/kg (ppm)

NOTE: These detection limits are 20 times higher than usual due to
the dilution needed to bring all peaks within the linear range of the
detector.,

Analytical Director

jmt

CUT 001613



Teweprve Ryan Acro.

boyatories.Inc.

\ _/ 320 TESCONI CIRCLE, SUITE G ® SANTA ROSA, CA 95401 e (707) 544-5570

San Diego Regional Water Quality Control Board

9771 Clairemont Mesa Blvd., Suite B
San Diego, California 92124-1331
Attn: Scott Hugenberger

Sample No.,:
Date collected:
Date in lab:
Collected by:
Sample type:

Client ID:

AROCHLOR 1242:
AROCHLOR 1254:
AROCHLOR 1260:
TOTAL PCB:

6-12214

10-22-86
10-24-86
Client
Seoil

TRA 15/30 149

PCB ANALYSIS

03-17-87

BasiNn # |49
(en 15/30 L)

<4 mg/kg (ppm)
120 mg/kg (ppm)
10 mg/kg (ppm)

130 mg/kg (ppm)

Storm DRAIN SAMPLING

o
B

CoLLECTED oN 10/.13/ 86

with Wesrese Seavices

NOTE: These detection limits are 40 times higher than usual due to

the dilution needed to brin

detector.

Analytical Director

g all peaks within the linear range of the

CUT 001614



_Tech TeLepwwe RYANn Acggo.

bogatories. Inc. Svorm DrRAIN Sameuing
\_/ 320 TESCONI CIRCLE, SUITE G * SANTA ROSA, CA 95401 » (707) 544-5570

03-17-87

San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd., Suite B

San Diego, California 92124-1331

Attn: Scott Hugenberger

Sample No.: 6-12213
i Basiv #* 148 (en 15/30 Live)

Date collected: 10-22-86 TR mmm—
Date in lab: 10-24-86 PO T memg
Collected by: Client ' ‘ »;;i- ;
Sample type: Soil Co

MR 2 ‘
Client ID: tra 15/30 148 87 /

PCB ANALYSIS

Corucred onN 10]22]/%6
With Wesrec Services

AROCHLOR 1242: <5 mg/kg (ppm)
AROCHLOR 1254: 30 mg/kg (ppm)
AROCHLOR 1260: 220 mg/kg (ppm)
TOTAL PCB: 250 mg/kg (ppm)

NOTE: These detection limits are 50 times higher than usual due to
the dilution needed to bring all peaks within the linear range of the
detector. '

Analytical Director

jmt

CUT 001615




bogatories. Inc.
320 TESCONI CIRCLE, SUITE G ¢ SANTA ROSA, CA 95401 ¢ (707) 544-5570

T!LEDYNE RYAN Aggo'
Storm DRAIN Sampuing

03-17-87

San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd., Suite B —

San Diego, California 92124-1331 . "f?‘f;f”-‘"-?'""'J‘.;"'ﬁ“a
Attn: Scott Hugenberger i HAMu-q;m‘;{M‘j
i

Sample No.: 6-12211 MAR /

Basin # 146 ¢ 08T
Date collected: 10-22-86 e e
Date in lab: 10-24-86 ON 15'/30 I-INE) TR T Ty
Collected by: Client T
Sample type: Soil

Client ID:

AROCHLOR 1242:
AROCHLOR 1254:

AROCHLOR 1260:

TRA 15/30 146

pce anaLysis  C oLeseren oN 10/12/?6

WitH Wesregc Services
<10 mg/kg (ppm) |

80 mg/kg (ppm)

3 mg/kg (ppm) *

TOTAL PCB: 83 mg/kg (ppm) ?
NOTE: These detection limits are 100 times higher than usual due to
the dilution needed to bring all peaks within the linear range of the
detector. '

Analytical Director
jmt

CUT 001616



-TﬂCh TEL!DYNE RKran A!Ro.

bogatories. Inc. Srosm DraiN SAM,‘,”Q
320 TESCONI CIRCLE, SUITE G » SANTA ROSA, CA 95401 e (707) 544-5570

03-17-87

San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd., Suite B
San Diego, California 92124-1331

Attn: Scott Hugenberger

Sample No.:
Date collected:
Date in 1lab:
Collected by:
Sample type:

Client ID:

AROCHLOR 1242:
AROCHLOR 1254:
AROCHLOR 1260:

TOTAL PCB:

6-12210 PPASIN I /45

10-22-8%
10-24-86 ("N 15]30 winm)

Soil ;

TRA 15/30 145 '
CL‘>LLchrr‘5‘, oN A@Kﬁ:?/'BtL

WiTh Wesrse ServicEgs
PCB ANALYSIS

<30 mg/kg (ppm)
460 mg/kg (ppm)
60 mg/kg (ppm)

520 mg/kg (ppm)

NOTE: These detection limits are 300 times higher than usual due to
the dilution needed to bring all peaks within the linear range of the

detector.

jmt

______ [t Putch

Analytical Director

CUT 001617



TeLedDYNE RYAN Acege.
StorM DRAIN SampLing

boyatories. Inc.

_______ e

3\\_// 320 TESCONI CIRCLE, SUITE G ® SANTA ROSA, CA 95401 e (707) 544-5570

SPLT SAMPLE R TR 1m
Cowecrep By Wesree Servicss | 1

oN 10/2a/87

San Diego Regional Water Quality Control
9771 Clairmont Mesa Blvd., Suite B

San Diego, CA 92124-1331

Attn: Scott Hugenberger

Sample No,: 6-12215

Basin # 150

Date collected: 10-22-86

Date in lab: 10-24-86
Collected by: Client (0” ‘5'/30 L*NE)
Sample type: Soil

Client ID:

TRA 15/30 150

PCB ANALYSIS

AROCHLOR 1242: <0.5 mg/kg {(ppm)

AROCHLOR 1254: 14 mg/kg (ppm)

AROCHLOR 1260: <0.5 mg/kg (ppm)

TOTAL PCB: 14 mg/kg (ppm)

NOTE: These detection limits are 5 times higher than usual due to the

dilution needed to bring all peaks within the linear range of the
detector.

_____ R W2

Analytical Director
jmt
3/7ale"
CUT 001618



e Tereorve KYaNn AEkro.

/)v‘ivm:m -Tech

Xifibjalones. Inc.

StorM DrAN SamMpPLing

\_/ 320 TESCONI CIRCLE. SUITE G * SANTA ROSA, CA 95401 e (707) 544-5570

-

San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Blvd., Suite B
San Diego, California 92124-1331

!

|
1

Lgnwm e
AM DD REGIONAL
| ware DIE”) RERIONS

FEB 1 3 1987 i

SUALITY CONTROL BOARD

Attn: Scott Hugenberger

Sample No.: 6-12212

amp C o lected é, Wesec
Date collected: 10-22-86 ca‘&;y/z? ]
Date in lab: 10-24-86 Servies oV &
Collected by: Client

Sample type: Soil

Client ID:

AROCCHLOR 1242:
AROCHLOR 1254:
AROCHLOR 1260:

TOTAL PCB:

jmt

TRA 15/30 147, TELEDYNE RYAN

PCB ANALYSIS

EEhAslpJ E 3 IL+’7

<1 mg/kg (ppm)
<1 mg/kg (ppm)
6 mg/kg (ppm)

6 mg/kg (ppm)

/

Analytic

CUT 001619
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CONWARD E WiLLIAMS, Genera! Counsel TELEDYNE RYAN AE RONAUTICAL

PR 270t HARBOR DRIVE
el e P O BOX 8031
SAN DIEGO, CALIFDANIA 921389012
(619) 260-4305 Twx 910} 335-1180
| AUG - 31987
i
__SAN DIES0 REGIONAL August 3, 1987
WATER QUALITY CONTROL BOARD j

Ladin H. Delaney

Executive Officer

California Regional Water Quality
Control Board

San Diego Region

9771 Clairemont Mesa Blvd., Suite B

San Diego, CA 92124-1331

Dear Mr. Delaney:

On April 3, 1987, Teledyne Ryan Aeronautical (TRA) submitted
@ report entitled "Teledyne Ryan Aeronautical Analytical Data
Sets, January 1, 1984 to Present”. This report covered the
results of storm drain and Sump sampling conducted at our
facility from January 1, 1984 to April, 1987

In response to Directives No. 9 and 10 of Addendum No. 1 to
Cleanup and Abatement Order No. 86-92, TRA hereby submits our
report entitled "Supplemental Storm Drain Activities Documen-
tation, Teledyne Ryan Aeronautical, San Diego, California".

TRA is available to discuss this report with you ang your staff
at your convenience.

Sincerely,

s G Wy

PRV S Y
Conward E. Williams
General Counsel
Enclosure
CEW:jo

¢c: P. Cafferty
Westec

CUT 001325



SUPPLEMENTAL
STORM DRAIN ACTIVITIES DOCUMENTATION
TELEDYNE RYAN AERONAUTICAL
SAN DIEGO, CALIFORNIA

Submitted to:

California Regional Water Quality Control Board
San Diego Region

Submitted by:
Teledyne Ryan Aeronautical

2701 Harbor Drive
San Diego, California 92138-9012

Prepared by:
WESTEC Services, Inc.

5510 Morehouse Drive
San Diego, CA 92121-1709

August 3, 1987

CUT 001326
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SECTION 1
INTRODUCTION

The information contained in this document has been prepared in response to "Addendum
No. 1 to Cleanup and Abatement Order No. 86-92 for Teledyne Ryan Aeronautical near
Lindbergh Field, San Diego County" (hereinafter referred to as Addendum No. 1). This
addendum was issued to Teledyne Ryan Aeronautical (TRA) by the California Regional
Water Quality Control Board, San Diego Region (RWQCB), on July 2, 1987. Directive
No. 9 of Addendum No. 1 requires that TRA submit by August 1, 1987 any results of
analyses performed on post-cleanup samples collected from storm drains which have been
cleaned of contamination since September 1986. Each sample result is required to contain
the following information listed in Directive No. 5 of Addendum No. 1: Sample type,
sample location, date and time of sampling, method of sample collection, sample analysis
method, method of sample preservation and laboratory used to analyze sample. Directive
No. 10 of Addendum No. 1 requires that TRA submit by August 1, 1987 copies of all
field notes taken by TRA staff and/or consultants pertaining to sampling and cleanup
activities conducted onsite from September 1986 to the present.

TRA analytical results were originally submitted to the RWQCB in a document entitled
"Teledyne Ryan Aeronautical Analytical Data Sets, January 1, 1984 to Present.” This
document ("Supplemental Storm Drain Activities Documentation") contains all additional
analytical results necessary to supplement the original submittal in order to comply with
‘Directive No. 9.

Data sets included in the original submittal were: (1) results of the analysis of TRA's splits
of samples collected by the RWQCB in June and October 1985; (2) polychlorinated
biphenyl (PCB) analysis results of hydraulic fluid and waste oil samples collected in March
and April 1984; (3) results of the analysis of samples collected during storm drain cleaning
activities in October and December 1986; (4) analytical results of splits collected during the
Environmental Protection Agency (EPA) Toxic Substances Control Act (TSCA) inspection
in September and October 1986; (5) analytical results of additional storm drain samples
collected during November and December 1986 and January and February 1987,
(6) analytical results of sump and basin samples collected from and around TRA building
120 in October and November 1986 and January 1987; and (7) results of the analysis of
samples collected until April 1987 in the audit of other portions of the TRA facility.

1-1
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Data sets included in this supplemental submittal are: (1) analytical results of storm drain
samples collected on May 1, 1987; and (2) analytical results of storm drain samples
collected on May 28, 1987.

This supplemental submittal also contains all field notes necessary to comply with Directive
No. 10.

The project sampling and quality assurance/quality control (QA/QC) protocols utilized in
the collection of samples are described in Section 2 of this document. The original
analytical laboratory reports for the data sets included in this supplementary submittal are
provided in Section 3; the specific sample analysis methods and analytical laboratories
used are also included. In addition, a tabular summary of sample activities is provided in
Section 3. The table lists the sample number, sample matrix (type), sample location, and
the collection date (collection times are noted in the accompanying field notes). All field
notes taken by TRA's consultant, WESTEC Services, Inc. (WESTEC), pertaining to storm
drain sampling and cleanup activities conducted on site between September 1, 1986 and
July 2, 1987 may be found in Section 4. TRA staff did not compile any storm drain
related field notes during this time period.

1-2
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SECTION 2
PROJECT SAMPLING AND QA/QC PROTOCOLS

Quality assurance and quality control (QA/QC) procedures are critical in the field, during
sample collection, and in the analytical laboratory, to ensure that accurate information is
generated. Sample-acquisition planning, methodology, and equipment protocols, as well
as the sample processing, documentation, and custody procedures specified in Section 1 of
"Test Methods for Evaluating Solid Waste, Physical/Chemical Methods," SW-846 (third
edition), published by the U.S. EPA, were followed during this project to assure high
QA/QC standards. In addition, the sampling and sample management requirements of
Section 66694 of Title 22, Division 4, Chapter 30, of California Administrative Code were
consistently adhered to at all times.

QA/QC is an integral part of any field or laboratory program involving hazardous wastes
and materials. Decisions concemning the control and management of hazardous materials or
the need for enforcement actions must be based on analytical data and strict sample-
acquisition control and handling. Since these decisions can be no better than the data on
which they are based, it is imperative that all data be of high quality.

High quality data were obtained by applying QC protocols during all phases of this project.
Activities concermning sampling site selection, the frequency of sampling, the number of
samples to be collected, the collection procedures, preservation, sample handling, etc.,
were all incorporated into these protocols. Improper QC practices during any of these
phases could have invalidated any resultant analytical data. Since there are legal implica-
tions in maintaining sample identity and integrity, it was assumed that every sampie
collected during the course of this study could potentially be used as court evidence.
Therefore, it was critical that accurate and comprehensive sample collection and handling
procedures be used by all field personnel.

In an effort to attain this high degree of quality, samples were collected in such a fashion as
to preserve their original form and chemical composition. In addition, they were handled in
a manner that would prevent cross-contamination or changes in the concentration of
materials to be analyzed.

The sample acquisition and handling procedures used by WESTEC are based on EPA-
accepted methods and techniques as described in the references cited above. Techniques

2-1

CUT 001330



from several of these water and soil/sediment sampling methods were adopted to develop
sample acquisition procedures for the TRA project.

Post-cleanup samples collected from storm drains between September 1986 and July 1987
fall into two types of categories: samples collected from storm drain basins, and samples
collected from storm drain pipes. Where enough sediment existed in a storm drain basin to
obtain a representative sample volume, a sediment sample was obtained through use of a
pre-cleaned stainless steel trowel or scoop. Where no sediment existed in a basin, but
standing water did exist, a sample was obtained through the use of glass containers.
Where samples were collected from material adhering to the walls of storm drain pipes, a
precleaned stainless steel trowel or scoop was again used.

All samples were placed into 8-ounce laboratory-cleaned glass jars and sealed with a
Teflon-lined cap. To prevent cross-contamination of samples, all sampling equipment was
decontaminated between basins by a detergent wash utilizing Alconox, a common
laboratory detergent. Following each sample acquisition, sample containers were labeled
with the following information: sample number, location, date, time, and name of sampler.
Refrigeration was the only type of sample preservation utilized. As soon as each sample
had been labeled, it was immediately placed on ice in a cooler to await shipment to the ana-
lytical laboratory.

All samples collected were delivered to Analytical Technologies, Inc. (ATI), a full-service
analytical chemistry laboratory committed to rigorous quality assurance practices. ATI's
current certifications and the requirements for obtaining these credentials are summarized in
Table 2-1.

Samples received at ATI were considered to be physical evidence and were handled
according to procedural safeguards established by the EPA.

Chain-of-custody procedures were utilized for all samples received at the laboratory. The
purpose of these procedures is to establish and maintain detailed legal documentation of all
transactions in which the samples are transferred from the custody of one individual to
another. These procedures were instituted and adhered to from the point of sample collec-
tion to the time that the samples were opened at the laboratory for analytical work.

2-2
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Table 2-1

ANALYTICAL TECHNOLOGIES, INC. CERTIFICATIONS

Certification

California Department of Health
Services (DOHS) Approved Water
Laboratory

Environmental Protection Agency
Superfund Contract Laboratory

California DOHS Approval for
AB 1803

Nuclear Powered Electric Utilities
Certfication (10 CFR 50)

California DOHS Hazardous
Waste Contract Laboratory

Arizona Department of Health
Services Certified Drinking Water
Laboratory '

Reguirements

Proficiency samples and
onsite inspection

Completion of performance
evaluation samples and
onsite inspections

Successful completion of
proficiency samples

Submission of documentation
and onsite inspection

Onsite inspection

Proficiency samples and
onsite inspection

CUT 001332



ATT's internal routine QA/QC program includes the following activities to ensure the
reproducibility and accuracy of analytical work in the facility.

» Initial Calibration and Calibration Verification

A calibration check is executed each time an instrument is calibrated. Calibra-
tion standards are analyzed to initiate any type of analysis.

+  Continuing Calibration Verification
To assure calibration accuracy during an analytical procedure, either an EPA
quality control solution or a National Bureau of Standards-traceable control
solution is analyzed for each analyte after every 10 samples.

+ Pr tion Blank Analysi ;
Preparation blanks are utilized to rule out contamination by reagent preparation.

+ Interference Check Sample Analysis (for Inductivel led Aregon Plasma

(ACAP) Work)
The interference check sample allows the analyst to verify inter-element and
background correction factors on a regular basis.

» Matrix Spike Analysis
The spike analysis provides information about the effect of the sample matrix on
the analytical methodology. At least one spike sample analysis is performed on
each group of 10 samples of a similar matrix.

» Duplicate Sample Analysis
At least one duplicate sample analysis is performed on each group of 10
samples of a similar matrix.
Analysis of all samples collected at TRA were performed according to standard EPA ana-

lytical methods as described in SW-846. The analyses performed on any particular sample
are detailed in the laboratory reports section of this document (Section 3).

2-4
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SECTION 3
LABORATORY REPORTS

This section contains the additional laboratory reports necessary to supplement those
originally submitted in the document entitled "Teledyne Ryan Aeronautical Analytical Data
Sets, January 1, 1984 to Present” (dated April 1987) and thus comply with Addendum
No. 1. Two lab reports are included. The first presents the analytical results for storm
drain samples collected on May 1, 1987; the second presents the analytical results for
storm drain samples collected on May 28, 1987. A tabular summary of the samples
collected on these two dates is included as Table 3-1.

Results of analyses performed on all samples collected from storm drains between

September 1, 1986 and July 2, 1987 have been included in either this supplemental
document or the original submittal.

3-1

CUT 001334



Table 3-1

STORM DRAIN SAMPLES

Sample Number -Sample Matrix — Sample Location Collection Date
W153 Water TRA 15/30 #1353 05-01-87
w149 Soil TRA 15/30  #149 05-01-87
S146 Soil TRA 15/30 #146 05-01-87
S141 Soil TRA 15/30  #141 05-01-87
145L-1 Soil TRA 15/30  #145 05-28-87

(Sample collected from material
adhering to walls of influent pipe)
145-3 Soil TRA  15/30 #145 05-28-87
(Sample collected from material
at bottom of Basin #145)
3-2
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T

‘ é AnolyTico|TeChnO|Ogies,1nC.  Corporate Offices 5550 Morenouse Drive  San Diego CA 92121 (619) 458-914)

ATI I.D. 705012

May 20. 1987

Westec Services
5510 Morehouse Drive
San Diego. CA 92121

Attention : Bob Horner
Project : TRA

On May 1. 1987. Analytical Technologies, Inc. received one (1)
water and three (3) s0il samples for analyses. The samples were
analyzed for polychlorinated biphenyls.

The polychlorinated biphenyls were analyzed using gas chromato-
graphy/electron capture detection in accordance with EPA methods
808 (water) and 8080 (soil).

The results of these analyses and the quality control data are

enclosed.
> ) J
7
ﬁ&k et Ul
atricia A. Schroder Jor:. Richard M. Amano
GC Supervisor Laboratory Manager
PS:be

Note: The samples from this project will be disposed of thirty
(30) days from the date of this report. If an extended storage
period is required, please contact our sample control department
before the scheduled disposal date.

CUT 001336



)! .\K. AnalyticalTechnologies, Inc.
' ATI I.D. 70501201

ORGANIC ANALYSIS DATA SHEET

PCB
CLIENT : WESTEC SERVICES DATE SAMPLED: 05-01-87
PROJECT: TRA DATE RECEIVED : 05-01-87
CLIENT I.D: W153 DATE EXTRACTED: 05-06-87
METHOD NO.: EPA 608 DATE ANALYZED: 05-18-87
TECHNIQUE: GC/ECD UNITS: ug/L
SAMPLE MATRIX: WATER
DILUTION: 10
DETECTION V%
PARAMETER . LIMIT RESULT v/
AROCHLOR 1016 6.8 Y
AROCHLOR 1221 6.8 U
AROCHLOR 1232 6.8 U
AROCHLOR 1242 6.8 u
AROCHLOR 1248 6.8 22
AROCHLOR 1254 6.8 U
AROCHLOR 1260 6.8 U

U indicates the compound was analyzed for but not detected.
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éAnc:iyricolTechnologies,[nc.

ORGANIC ANALYSIS DATA SHEET

PCB
CLIENT : WESTEC SERVICES
PRCJECT: TRA
CLIENT I.D: W148
METHOD NO.: EPA 8080
TECHNIQUE: GC/ECD
SAMPLE MATRIX: SOIL
DILUTION: 50

DETECTION

PARAMETER LIMIT
AROCHLOR 1016 50
ARQOCHLOR 1221 50
ARCCHLOR 1232 50
AROCHLOR 1242 50
AROCHLOR 1248 50
AROCHLOR 1254 50
AROCHLOR 1260 50

ATI I.D. 70501202

DATE SAMPLED: 05-01-87

DATE RECEIVED : 05-01-87
DATE EXTRACTED: 05-16-87
DATE ANALYZED: 05-18-87

UNITS: mg/Kg
.//
RESULT +/
U
U
U
U
140
130
)

J indicates the compound was analyzed for but not detected.

3-5
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)! 1\, AnaiyticalTechnologies, Inc.
| ' ATI I.D. 70501203

ORGANIC ANALYSIS DATA SHEET

PCB
CLIENT : WESTEC SERVICES DATE SAMPLED: 05-01-87
PROJECT: TRA DATE RECEIVED : 05-01-87
CLIENT 1.D: S146 DATE EXTRACTED: 05-16-87
METHOD NO.: EPA 8080 DATE ANALYZED: 05-18-87
TECHNIQUE: GC/ECD UNITS: mg/Kg
SAMPLE MATRIX: SOIL
DILUTION: 1000
DETECTION
PARAMETER LIMIT RESULT
AROCHLOR 10186 1000 U
AROCHLOR 1221 1000 0
AROCHLOR 1232 1000 U
AROCHLOR 1242 1000 U
AROCHLOR 1248 1000 2100
AROCHLOR 1254 1000 U
AROCHLOR 1260 1000 U

U indicates the compound was analyzed for but not detected.
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éAnolyticolTechnologies,lncA

ATI I.D. 70501204

ORGANIC ANALYSIS DATA SHEET

PCB
CLIENT : WESTEC SERVICES DATE SAMPLED: 05-01-87
PROJECT: TRA DATE RECEIVED : 05-01-87
CLIENT I.D: Si41 DATE EXTRACTED: 05-16-87
METHOD NO.: EPA 8080 DATE ANALYZED: 05-18-87
TECHENIQUE: GC/ECD UNITS: ma/Kg
SAMPLE MATRIX: SOIL
DILUTION: 1

DETECTION P
PARAMETER LIMIT RESULT v

e v —— " — - —— — — —— -

AROCHLOCR 1016 1
AROCHLOR 1221 1
AROCHLOR 1232 1.
AROCHLOR 1242 1.
AROCHLCR 1248 1
AROCHLOR 1254 1
AROCHLOCR 1260 1

oNoloRuaNoXal
caQacaa

U indicates the compound was analyzed for but not detected.
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)! !K. AnalyticalTechnologies,inc.
ATI 1I.D. 705012RB

ORGANIC ANALYSIS DATA SHEET

PCB

CLIENT : WESTEC SERVICES DATE SAMPLED: N/A
PROJECT: TRA DATE RECEIVED : N/A
SAMPLE I.D: REAGENT BLANK DATE EXTRACTED: 05-06-87
METHCD NO.: EPA 608 DATE ANALYZED: 05-16-87
TECHNIQUE: GC/ECD UNITS: ug/L
SAMPLE MATRIX: WATER
DILUTION: 1

DETECTION
PARAMETER LIMIT RESULT

- — —— e ——— —— - ——————

AROCHLOR 1016 1
ARCCHLCR 1221 1
AROCHLOR 1232 1.
AROCHBLOR 1242 1.
AROCHLOR 1248 1
ARCCHLCR 1254 1
AROCHLCR 1260 1

CoOoOO0CO0O0CoCoO
cagcgaaac

U indicates the compound was analyzed for but not detected.
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)! ‘\, AnalyticoiTechnologies,inc.
ATI I.D. T705012RB

ORGANIC ANALYSIS DATA SHEET
PCB

CLIENT : WESTEC SERVICES DATE SAMPLED: N/A
PROJECT: TRA DATE RECEIVED : N/A
-SAMPLE I.D: REAGENT BLANK DATE EXTRACTED: 05-16-87
METHOD NO.: EPA 8080 DATE ANALYZED: 05-17-87
TECHNIQUE: GC/ECD ONITS: mg/Kg

SAMPLE MATRIX: SOIL

DILUTION: 1

DETECTION
PARAMETER LIMIT RESULT
AROCHLOR 1016 1.0
AROCHLOR 1221 1.0
AROCHLOR 1232 1.0
AROCHLOR 1242 1.0
AROCHLOR 1248 1.0
AROCHELOR 1254 1.0
AROCHLOR 1260 1.0

U indicates the compound was analyzed for but not detected.
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)! Ak. AnclyticalTechnologies,Inc.

ATI I.D. 705012

QUALITY CONTROL DATA
MATRIX SPIKE/MATRIX SPIKE DUPLICATES

CLIENT : WESTEC SERVICES SAMPLE MATRIX: WATER
PROJECT: TRA UNITS: ug/L
SAMPLE I.D. : REAGENT WATER
1ST 2ND
RESULT’S RESULT’S

SPIKE 1ST % 2ND % RPD
COMPONENT ADDED RESULT REC. * RESULT REC. (%) *%
PCB 1260 ' 1000 1013 101 1065 107 5.8

* % RECOVERY = (SPIKE SAMPLE RESULT) X 100

SPIKE ADDED
**% RPD (RELATIVE PERCENT DIFFERENCE) = 1ST RESULT - 2ND RESULT X 100

—— - —————— — . -~ V" - v

AVERAGE RESULT

3-10
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)&\, AnclyticalTechnologies,Inc.

ATI I.D. 705012

QUALITY CONTROL DATA
MATRIX SPIKE/MATRIX SPIKE DUPLICATES

CLIENT : WESTEC SERVICES SAMPLE MATRIX: SOIL
PROJECT: TRA UNITS: mg/Kg
SAMPLE I.D. : 70414303
15T 2ND
RESULT’S RESULT’S

SPIKE 1ST % 2ND % RPD
COMPONENT ADDED  RESULT REC. * RESULT REC. (%) *xx
PCB 1280 1.0 0.95 95 1.03 103 8.2
* % RECOVERY = (SPIKE SAMPLE RESULT) X 100

SPIKE ADDED
xx RPD (RELATIVE PERCENT DIFFERENCE) = 1ST RESULT - 2ND RESULT X 100

AVERAGE RESULT

3-11
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& AnolyﬁcolTechnO|Ogies,Inc. . Corporate Offices 5550 Morehouse Drive  San Diego. CA 92121 (419) 458-9341

ATI I.D. 705194

June 8, 1987

Westec Services
5510 Morehouse Drive
San Diego, CA 92121

Atcen.ion : Bob Horner
Project : TRA
P.O. No. : 37091

On May 28. 1987, Analytical Technologies, Inc. received two (2)
0il samples for analyses. The samples were analyzed for
pelychlorinated biphenyls.

The polychlorinated biphenyls were analyzed using gas
chromatography/electron capture detection in accordance with EFPA
method B808C.

The results of these analyses and the quality control data are

enclosed.

(S A
tricia A. Schroder Richard M. Amano
GC Supervisor Laboratory Manager

PS:sh

Note: The samples from this project will be disposed of thirty
(30) days from the date of this report. If an extended storage
period is required. please contact our sample control department
before the scheduled disposal date.
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é\b AnalyticolTechnologies,inc.

ATI I.D. 70519401

ORGANIC ANALYSIS DATA SHEET

PCB

CLIENT : WESTEC SERVICES DATE SAMPLED: 05-28-87
PROJECT: TRA 37091 DATE RECEIVED : 05-28-87
CLIENT 1.D: 145L-1 DATE EXTRACTED: 06-01-87
METHOD NC.: EPA 8080 DATE ANALYZED: 06-04-87
TECHNIQUE: GC/ECD UNITS:mg/Kg
SAMPLE MATRIX: OIL
DILUTION: 10000

DETECTICN .
PARAMETER LIMIT RESULT |~
ARCCHLOR 1016 10000 U
AROCHLOR 1221 10000 0
AROCHLOR 1232 10000 U
AROCHLOR 1242 10000 8]
AROCHLOR 1248 10000 26000
AROCHLOR 1254 10000 U
AROCHLOR 1260 10000 U

U indicates the compound was analyzed for but not detected.
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)! !\: AnalyticalTechnologies, Inc.
ATI I.D. 70519402

ORGANIC ANALYSIS DATA SHEET

PCB
CLIENT : WESTEC SERVICES DATE SAMPLED: 05-28-87
PROJECT: TRA 37091 DATE RECEIVED : 05-28-87
CLIENT I.D: 145-3 DATE EXTRACTED: 06-01-87
METHOD NO.: EPA 8080 DATE ANALYZED: 06-04-87
TECHNIQUE: GC/ECD - UNITS:mg/Kg
SAMPLE MATRIX: OIL
DILUTION: 100
. DETECTION z
PARAMETER LIMIT RESULT
AROCHLOR 10186 100 U
AROCHLOR 1221 100 U
AROCHLOR 1232 100 U
AROCHLOR 1242 100 U
AROCHLOR 1248 100 220
AROCHLOR 1254 100 U
AROCHLCR 1260 100 U

U indicates the compound was analyzed for but not detected.
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)&\ AnoiyticoiTechnologies,lnc_

ATI I.D. 7T05194RB

ORGANIC ANALYSIS DATA SHEET

PCB

CLIENT : WESTEC SERVICES DATE SAMPLED: N/A
PROJECT: TRA 37081 DATE RECEIVED : N/A
CLIENT I.D: REAGENT BLANK DATE EXTRACTED: 06-01-87
METHOD NO.: EPA 8080C DATE ANALYZED: 06-03-87
TECHNIQUE: GC/ECD UNITS:mg/Kg
SAMPLE MATRIX: OIL
DILUTION: 1

DETECTION
PARAMETER LIMIT RESULT
AROCHLCE 1016 1.0 U
ARCCHLOR 1221 1.0 U
AROCHLCR 1232 1.0 U
AROCHLOR 1242 1.0 U
AROCHLCR 1248 1.0 U
AROCHLOR 1254 1.0 U
ARCCHLCR 1260 1.0 3]

U indicates the compound was analyzed for but not detected.
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). !\, AnalyticaTechnologies,Inc.

QUALITY

ATI I.D. 705194

CONTROL DATA

MATRIX SPIKE/MATRIX SPIKE DUPLICATES

CLIENT : WESTEC SERVICES
PROJECT: TRA 37081
SAMPLE I.D. 70407401

SPIKE 15T
COMPONENT ADDED RESULT
ARCCLOR 1260 1.0 0.91

* % RECOVERY = (SPIKE SAMPLE RESULT)

SPIKE ADDED
x* RPD (RELATIVE PERCENT DIFFERENCE)

SAMPLE MATRIX: OIL

UNITS: mg/Kg
18T 2ND
RESULT’S RESULT’S
% ZND %
REC. x RESULT REC.
91 0.91 92
X 100

1ST RESULT - 2ND RESULT

AVERAGE RESULT

3-17
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SECTION 4
FIELD NOTES

This section contains the field notes compiled by TRA's consultant, WESTEC Services,
Inc. (WESTECQ), for storm drain related sampling and cleanup activities between
Septernber 1, 1986 and July 2, 1987. TRA staff did not compile any storm drain related
field notes during this time period.

The field notes fall into three categories. The first category is field notes compiled during
the EPA TSCA Inspection (9/30/86-10/2/86). The second category is field notes compiled
during storm drain cleaning activities (10/22/86-10/27/86). Notes from additional storm
drain cleaning activities, which took place between November 30 through December 1,
1986, have previously been reported in a letter dated December 3, 1986, from TRA to
Mr. David Barker of the RWQCB. The third category is field notes compiled during storm
drain sampling activities (2/13/87, 5/1/87, 5/28/87).

The field notes are presented in chronological order.
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JouN J. LORMON

. ) LAND USE & COUNSEL* 150 WEST SEVENTH STREET, SUITE 203
ENVIRONMENTAL LAW 707 BROADWAY, SUITE 1700 SAN PEDRO, CALIFORNIA 90731
olso admitted in SAN DIEGO, CALIFORNIA 92101-5311 (213)831-3166

ALASKA & MASSACHUSETTS (619) 233-9101

FAX: (619) 233-0700

March 18, 1988

MAR | 8 1988

David Barker _"SAN DiFG0 REGIONAL
Regional Water Quality Control Board WATER QUALITY CONTROL BOARD
9771 Clairemont Mesa Boulevard

Suite B

San Diego, CA 92124

RE: Response to Staff's Second Request for Information under
RWQCB Order 88-27

Dear Mr. Barker:

Pursuant to our conversations of 3/11 and 3/16 1 am providing you
with information on behalf of Paco Terminals, Inc. relating to
your effort to determine the appropriate amount of Administrative
Civil Liability (ACL) to be assessed against Paco.

In determining the amount of civil liability to be imposed the
RWQCB is bound by the guidelines set out in the California Water
Code Section 13351 and/or Section 13385. As you know, we believe
that the only Section which legally can be applied to Paco for
assessment of an ACL is Water Code Section 13350 et seqg. It is
my understanding that an opportunity to discuss this matter with
RWQCB counsel will take place on Tuesday, March 22nd.

Water Code Section 13351 provides that the following issues shall
be considered in determining the amount of the ACL:

(1) . The nature, circumstance, extent, and gravity of the
violation or violations;

(2) . Whether the discharge is susceptible to clean-up and
abatement; and,

(3). With respect to the violator;
(a). the ability to pay,

(b). the effect of the assessment on the ability of the
company to continue its business,

(c). any voluntary clean-up efforts undertaken,
(d). any prior history of violations,

(e). the degree of culpability,

CUT 003615
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(f). economic savings, if any, resulting from the
violation, and,

(g). such other matters as justice may require.

In order to assist the staff and help it meet the statutory
requirements of establishing the appropriate amount of an ACL
Paco provides the following responses:

(1). Paco believes that the nature, circumstance, extent and
gravity of the alleged violation or violations have been and are
currently being addressed in the response to the RWQCB Clean-up
and Abatement Order No. 85-91 and Addendum No. 1 to that Clean-Up
& Abatement Order.

Paco contends that the nature, circumstance, extent and gravity
of harm, if any, that may result from the presence of copper
concentrate in San Diego Bay is an open question. The staff
itself admits that there is no harm that the subject copper is
presently causing to the environment. The concern of the staff
is a prospective one based on the uncertainty of what result may
occur from the presence of the copper ore in the bay. The issues
relating to the extent of the harm are necessarily implicated by
the uncertainty surrounding the issue of whether the copper ore
will cause harm. In addition, there are questions that in
attempting to remove the ore and disturbing the sediment may
create a greater risk than leaving it in place.

Paco is presently pursuing scientific information relating to an
analog or parallel circumstances that may exist in other marine
loading operations. At this time, it is inappropriate to assess
a substantial fine on Paco because of the uncertainty that any
environmental damage will necessarily result. Minimally, this
uncertainty should justify only a minimal fine.

(2). As discussed above the issue of whether or not the
discharge is susceptible to a clean-up or abatement as the best
available treatment method appears to be an open question.
Complicating the issue of whether a clean-up can be accomplished
is the uncertainty relating to available disposal options of the
sediment material. It is possible that no such option will
exist. Attempting to remove the sediment could seriously
jeopardize the existing environmental balance in that area.
Finally, due to the uncertainty of harm a clean-up may
economically be an inappropriate option.
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Until these issues are resolved it is inappropriate to assess a
fine against Paco.

(3). Paco provides the following information in order to
help the staff better appreciate Paco's history in this matter
and its current economic situation.

(a). Paco's ability to pay an ACL is directly related
to the fundamental issue of what resources Paco will have
available to sponsor the clean-up and abatement. These resources
should be allocated to the greatest extent possible to effecting
environmental protection. 1If such protection is necessary then
the civil liability should be kept to a minimum amount in order
to preserve these limited funds for the clean-up and abatement
effort. If on the other hand clean-up and abatement is not
appropriate then the nature, circumstance, extent and gravity of
the alleged violations would not support any fine.

Paco is willing to provide financial data to the Board. However,
because the company is closely held this information is not to be
released to the public. Paco requests that the information be
treated confidentially and viewed only by staff and board member
as necessary. On this condition Paco provides the information
included in Attachment A. If the staff cannot comply with this
request Paco requests an opportunity to meet and confer with the
staff prior to the dissemination of this information.

Attachment A shows Paco's total assets have decreased by 35% from
1986 to 1987. In addition, the stockholders equity decreased by
38% during this period of time, and their net income for the
first time was negative. Additionally, their working capital
decreased by nearly 40% during this time, and the company paid no
dividends to its stockholders during 1987.

(b). It is apparent from Attachment A and the above
referenced percentage figures that the impact of the RWQCB
proceedings has caused Paco to incur substantial financial
hardship. As indicated in Paco's first ACL submittal to the
staff dated 2/18/88, relating to copper ore loading and rain
days, the last day on which copper ore was loaded out of the Paco
facility was December 29, 1986. Paco has not stockpiled or
loaded copper ore at the 24th Street Terminal since that time.
This curtailment was necessitated by Paco's concern with the
pending RWQCB Clean-Up and Abatement Order.

The inability to continue loading copper ore has resulted in a
loss of business not only for Paco but for the approximately 30
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International Longshoremen and Warehouse Union (ILWU) Members
employed at the facility. 1In addition, several stevedoring sub-
contractors, the railroads who brought the ore from the mines to
the 24th Street Terminal, and the San Diego Unified Port District
(the lessor who received land rent, minimum wharfage fees, and a
fee for leasing the Hitachi Crane and a Port mechanic for all
loading operations) have all suffered economic detriment from the
loss of this business.

In addition to the effect of the ACL on the ability of the
company to continue in business the staff must consider the
existing cost which the company has already incurred (see item
(c) below) and the fact that monies are continually being spent
on dealing with both the ACL matter and the Clean-up and
Abatement Order.

(c). Paco has undertaken voluntary efforts to
accomplish clean-up of the 24th Street Marine Terminal facility.
The cost of cleaning up its leased premises during 1987 totaled
approximately $117,0080.

In addition to actually accomplishing the clean-up of the
facility the company has expended approximately $242,060 in
consulting and legal fees since 1985. The Port lease payments
for 1987 totaled $65,08008. These costs total $424,000.

(d). Paco has no prior history of violations.

(e). It is alleged that Paco is responsible for copper
concentrate ore in San Diego Bay. It should be pointed out that
Paco is merely a labor broker for various parties involved in the
shipping of copper concentrate ore from U.S. mines to the foreign
markets. 1In 1978 when Paco was discussing the possibility of
taking over a copper loading operation here in San Diego, the
Port was extremely solicitous of obtaining a lease agreement with
Paco. That lease specifically provided that the leased premises
shall be used "only and exclusively for the receiving, handling,
and storage of copper concentrate in bulk and ... for no other

purposes".

The Port required that an environmental assessment be filed
through their environmental department. The Port was therefore
aware of the environmental issues involved with the copper
loading operations. 1Indeed, the Port had had experience with
another tenant loading copper in bulk prior to Paco's arrival in
San Diego.
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Paco has been charged with permitting a discharge of copper in
violation of its NPDES permit. When the RWQCB determined (Paco
contends inappropriately) that an NPDES was necessary for this
bulk loading facility the staff requested that the Port apply for
such a permit. Paco was not in a position to bargain with the
Port when the Port refused to apply for the permit. Reluctantly,
Paco executed the application.

Paco contends that the NPDES program which provided that Paco
shall not discharge "any" copper into San Diego Bay could not
possibly be fulfilled. Compounding this impossibility was the
fact that Paco did not control the entire 24th Street Terminal
facility. 1Its leased premises came no closer than 120 feet to
the pierface. The Port controlled the remaining tidelands and
the storm drain system. The Port was at all times aware of the
NPDES requirements and the proposed Best Management Practices
(BMP) which Paco undertook. The Port prevented Paco from taping
the storm drains due to a concern for their underground
electrical systems. Ultimately in 1985 Paco was able to
accomplish this task; however, an extended period of time had
already passed.

Paco itself did not conduct the actual operation of the loading.
i1t brokered for the labor that was performed. In some cases it
sub-contracted this labor. For example, Cabrillo Crane Company
provided the crane, its own driver and an oiler. The Hitachi
crane which is also used in the loading operations, was leased
from the Port and the Port provided a mechanic that was on-site
at all times during loading operations.

In focusing on degrees of culpability for the current situation
it is important to note that in the overall operation Paco was
not a single player. Paco is willing to accept its fair share of
responsibility, however it should not be viewed as a party
culpable for all of the alleged harm.

(f). There was no economic savings that resulted from
the alleged violations. The copper concentrate is a valuable
commodity. There is a significant incentive and duty placed on
those who handled the ore to avoid its discharge.

Discharging the ore would not speed up the process. To the
extent that ore was discharge at the facility additional labor
was required to correct this problem. Equipment was also
employed, for e.g. a water truck, mechanical sweeping equipment,
and other devises.
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It is easy to see that there is no economic savings resulting
from the alleged discharge. In fact, from mid-1985 Paco has
experienced significant and continuing expenses to deal with the
discharge. It has at all times been apparent that permitting
the discharge of copper ore provided no economic advantage.

(g). Other items which justice requires the staff to
consider involve the following: The staff should consider the
limited resources which Paco has available. Those resources need
to be available for the clean-up and abatement. Assigning those
limited resources to an ACL may prevent accomplishing the shared
goal of establishing the appropriate environmental solution.

paco feels that the staff should consider the factual and legal
impossibility in which Paco has been placed. It was not possible
for Paco to load copper and prevent the discharge of "any" copper
into San Diego Bay. Pursuant to my discussion with you on March
11, 1988 that was the prescription contained in the relevant
NPDES permit.

Additionally Paco contends that requiring an NPDES permit for
this operation was inappropriate. First, it is not clear that
the cupric ferris sulfide ore (chalcopyrite) is either a
hazardous or toxic substance under the provisions of the Clean
Water Act (CWA). Second, there was no point source involved
which was under Paco's control. Third, if there was a point
source an allocation of the harm should be accomplished limiting
Paco's responsibility to the damage associated with that point
source only and it should not include any non-point source
discharge. A point source is a defined, discrete conveyance
temporary and stockpiling of copper for transportation or wind
created discharges are not point source.

paco wants to work with the staff and has evidenced a cooperative
approach over the past several years. This effort is supported
by the considerable expenses and the loss of business which Paco
has suffered through this effort. Paco requests that the staff
consider these issues when it determines what ACL amount of fine
is appropriate. Paco has already lost several hundred thousand
dollars in business opportunities. Paco believes no fine is
appropriate or at most a nominal fine of 81,0808 be assessed.

Annuity: 1In our conversation of March 11, I proposed the
possibility of Paco providing an annuity as a means of meeting
the total ACL assessment. This proposal may not have to be
considered depending on the amount of the fine. If the fine is
substantial then the annuity option may be appropriate and
necessary.
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An annuity will permit Paco to incur a lower initial deposit,
while at the same time providing the RWQCB with the total payout
amount. Paco is not suggesting that this method be employed to
increase the ACL liability which is assessed, but rather the ACL
amount be determined and then options as to how that amount can
be paid be analyzed.

For example, assuming a 15 year payout at 18% a $50,000 fine
would require an initial deposit of $25,000. Alternatively, a
fine of approximately $100,000 would require a deposit of
$50,000. Likewise, a $75,000 deposit would produce a payout of
approximately $148,000. Obviously, increasing the payout period
or conversely shortening it will impact the initial deposit and
total payout amount. Likewise the interest rate will impact
these figures. The numbers given above permit the staff to have
some rough order of magnitude of how any annuity at 10% interest
(which may be high) would work. If additional information is
required please let us know.

We look forward to meeting with the staff and its counsel on
March 22nd, at 2 P.M. If you feel 1 can be of any assistance
prior to that meeting please feel free to call me.

No Waiver or Admission: The responses contained in this document
are not meant to be a limitation to Paco introducing new or
different positions. Paco reserves its rights to amend, delete
or add to any response provided herein. Further, the statements
and positions taken in this paper are not intended to be an
admission of any or all liability for an ACL assessment or any
clean-up and abatement activities associated with these matters.

Conclusion: paco believes that it has and continues to suffer
tremendous economic detriment from the RWQCB proceedings
surrounding the alleged discharge of copper at the 24th Street
Terminal. Paco believes that no fine or at most a nominal fine
of $1,008 be assessed. If a higher amount is assessed Paco
requests that an annuity payment option be provided.

Veri truly yours,

John J. Lormon

JIL/er]j

Attachment
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wWESTEC Services, Inc.

5510 Morehouse Drive, San Diego, CA 92121-1709 7
(619) 458-9044 {
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April 29, 1988

Mr. Ladin Delaney

Regional Water Quality Control Board
9771 Clairemont Mesa Blvd Suite B
San Diego, CA 92124

Dear Mr. Delaney:

Enclosed please find Progress Report 1 submitted in response to Cleanup and
Abatement Order 85-91, Addendum No. 1 issued to Paco Terminals. This report covers
Paco's activities conducted in response to the order and the Cleanup Plan submitted on
February 4, 1988.

If you have any questions or need additional information please contact me.

William C. Lester
Senior Scientist

WCL/dp
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VERTICAL AND HORIZONTAL LOCATION OF THE
1000 PPM COPPER ORE CONTOUR
IN THE VICINITY OF PACO TERMINALS, INC.
SAN DIEGO BAY, SAN DIEGO, CALIFORNIA

Prepared by:

ERC Environmental and Energy Services Company
5510 Morehouse Drive.
San Diego, CA 92121-1709

April 28,1988
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1.0  INTRODUCTION

Addendum No. 1 to Regional Water Quality Control Board (RWQCB) Order No. 85-91
specifies that Paco Terminals, Inc., shall reduce the sediment copper concentration in the
affected portion of San Diego Bay, identified in WESTEC (1986), to a sediment copper
concentration of less than 1000 mg/kg (ppm). .

The initial studies conducted to define the distribution of copper ore in the vicinity of the
24th Street Marine Terminal addressed an area extending up to 1 mile north, south, and
west of the terminal (WESTEC 1986). This large area was surveyed to ensure that
maximum boundaries of the copper ore distribution were identified. Now that the cleanup
level has been specified, Paco has conducted a more detailed survey to better document the
vertical and horizontal distribution of copper ore in the affected area and to map the location
of the 1000 mg/kg contour or the target cleanup concentration. This information will be
used to prepare a detailed map identifying areas requiring clean up.

A detailed sampling plan describing the proposed study was submitted to the RWQCB on
May 24, 1988 and approved by the RWQCB on December 28, 1988. A summary of the
approved plan is presented in the following methods section.

2.0 METHODS

The proposed sampling transects were located on 100 ft centers along the west and north
sides of the pier at the 24th Street Marine Terminal (Figure 1). This resulted in a total of 27
transects, 13 along the west pier face (No O through 12) and 14 along the north pier face
(No. 13 through 26). Transects 18 through 21 were 320 ft in length. All other transects
were 160 ft in length. These dimensions generally encompass the area within the 1000
mg/kg contour described by WESTEC (1986) in the vicinity of the storm drain outlet on the
north side of the pier and the ore storage and loading sites on the west side of the pier
(Figure 1).

Prior to sampling, origin sites of all transects were surveyed and permanently marked on
the pier. During field sampling transect lines were established from each pier origin site to
a distance of 160 or 320 ft offshore as required. Core samples were collected at each of
five sites (0,40,80,120, and 160 ft from the pier) on the 23 transects and at 9 sites ( 0, 40,
80, 120, 160, 200, 240, 280, and 320 ft from the pier) on four transects with diver-
operated coring devices made of 2-inch diameter aluminum tubing. Tubes were manually
pushed into the sediment to a depth of 4 ft or a point of refusal. After sample collection
each primary 4 ft core tube was capped, the exterior thoroughly cleaned, labeled, and
stored in a cool container.

At the end of each sampling day, all primary core tubes were transported to the laboratory
in a cooler packed with dry ice. Upon arrival at the laboratory, accompanying chain-of-
custody forms were signed by field personnel delivering and laboratory personnel receiving
the cores. Cores were then placed in a sample storage refrigerator maintained at 4° C to
await subsampling.

In order to determine the vertical distribution of copper in the sediments each primary core
tube was subdivided into segments, each representing 1 ft of the actual vertical sediment
column in the bay bottom. The actual length of each segment was determined by the
proportional relationship between the actual depth of penetration of the core sample tube
into the bay bottom and the actual length of the sediment contained in the core sample tube.
This procedure compensates for the compaction of the sediment sample during sample
collection and provides an estimate of the actual length of each subsample.
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Basically, each primary core was divided into sections up to 1 ft in length to permit
determination of the vertical distribution of copper in the sediment column as described
above. Prior to subsampling, the primary core barrel was removed from the refrigerated
sample storage room and secured in a pipe stand. The length of the core barrel was
measured and, starting from the top of the core barrel, marked into specific lengths or
segments to account for the sampler induced compaction as previously described Each
segment was labeled with station and subsample numbers.

Following labeling, the core barrel was cut with a pipe cutter. The sediment samples
within each segment were individually separated with a clean knife. Following separation,
a piece of Teflon sheeting and a plastic cap was used to seal the bottom of each section and
each section was stored vertically, top up, until the entire core barrel was subdivided. A
subsample the length of each segment was extracted from the center axis of each segment
by pushing a 12-inch long, -1 inch diameter aluminum tube lengthwise through the center
of the sediment sample. This subsampling procedure, developed by WESTEC (1988),
minimizes the opportunity for cross-contamination of deeper sediment by the passage of the
sampler through the potentially greater copper contaminated surface sediments. Subsample
tubes were relinquished to laboratory personnel, along with appropriate chain-of-custody
documentation, at the end of each day.

Laboratory personnel extruded the sediment in each individual subsampling tube into a
clean container and thoroughly homogenized the sediment. The homogenized sediment
was then placed into pre-cleaned one-liter glass jars in preparation for copper and percent
moisture analysis. Remaining sediment was retained for future evaluation as needed.
Sample containers were labeled with station number, subsample number, project name,
date and time of collection, and subsampler's initials. Each sediment sample was analyzed
for total copper concentration using EPA Method 6010.

3.0 RESULTS AND DISCUSSION

Field sampling was conducted from January 9-11 1989. Samples were collected as
proposed on Transects O through 24. A large barge and the facilities of San Diego Tug and
Barge located at the northeast corner of the terminal precluded safe access to the locations
of Transects 25 and 26, consequently these areas could not sampled. The dry weight
concentrations of copper for the sites sampled are summarized in Table 1.

The location of the site where 1000 ppm of copper was found on each transect was plotted
on a map of the study area at sediment depths of 1, 2, 3, and 4 ft. The actual location of
the 1000 ppm position between sample sites along each transect was determined by linear
interpolation between adjoining points. The locations of the positions where 1000 ppm
copper concentrations were found were contoured to produce a map of the horizontal
distribution of 1000 ppm of copper at each sediment depth. This information has been
summarized on a single map (Figure 2) which shows the horizontal and vertical distribution
of 1000 ppm concentration of copper at depths of 1, 2, 3, and 4 ft into the bay bottom.
This map and data will be used to define the cleanup area and will be submitted to the U.S.
Army Corps of Engineers and the EPA to amend and obtain approval of Paco's existing
dredge material bioassay plan.

4.0 LITERATURE CITED

WESTEC Services, Inc. 1986. An Evaluation of the Impact of Copper Ore in the Marine
Environment in the Vicinity of Paco Terminals.
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TOTAL SEDIMENT COPPER CONCENTRATION AT THE 24TH STREET
MARINE TERMINAL, JANUARY 9-11, 1989.

TABLE 1

VALUES REPORTED AS MG/KG DRY WEIGHT

Distance Sediment Depth

Transect  From Pier  Depth Depth Depth Depth

Number (Feet) 1 ft 2 ft 3ft 4 ft
0 0 - - - -
0 40 - - - -
0 80 - - - -
0 120 2,410 2,360 1,440 -
0 160 1,010 744 699 -
1 0 2,280 2,020 - -
1 40 2,260 1,970 - -
1 80 1,030 1,480 1,770 1,070
1 120 1,390 1,740 1,030 399
1 160 1,280 1,780 671 102
2 0 1,540 2,050 1,120 -
2 40 63 - - -
2 80 57 - - -
2 120 166 - - -
2 160 513 15 - -
3 0 7,040 6,240 4,940 1,850
3 40 1,260 - - -
3 80 475 - - -
3 120 172 - - -
3 160 241 - - -
4 0 11,500 15,100 53,000 -
4 40 8,390 22,700 470 -
4 80 1,740 116 - -
4 120 338 20 - -
4 160 650 13 - -
5 0 37,200 82,100 89,900 -
5 40 5,520 1,200 42,800 71
5 80 10,200 759 53 -
5 120 - - -
5 160 2,090 - - -
6 0 13,700 58,100 22,200 1,990
6 40 1,220 17 -
6 80 150 8 - -
6 120 525 28 - -
6 160 50 9 - -
7 0 8,080 14,500 6,220 942
7 40 1,690 4,340 90 50
7 80 632 68 - -
7 120 487 - - -
7 160 191 10 - -
8 0 2,670 6,910 5,410 155
8 40 3,240 5.500 191 77
8 80 1,450 142 61 -
8 120 1,450 87 - -
8 160 328 27 - -
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TABLE 1 Continued

Distance Sediment Depth

Transect From Pier  Depth Depth Depth Depth

Number (Feet) 1 ft 2 ft 3ft 4 ft
9 0 5,480 3,280 198 108
9 40 3,170 2,150 31 -
9 80 1,250 52 - -
9 120 523 19 36 -
9 160 367 - - -
10 0 4,030 4,220 805 74
10 40 1,840 565 293 84
10 80 2,180 294 - -
10 120 989 59 - -
10 160 337 - -
11 0 1,480 2,210 723 108
11 40 1,250 613 70 -
11 80 794 29 - -
11 120 63 - -
11 160 660 204 23 -
12 0 2,030 742 61 -
12 40 2,300 806 70 61
12 80 332 7 - -
12 120 116 - - -
12 160 781 70 - -
13 0 1,810 382 64 56
13 40 1,470 146 21 -
13 80 1,390 405 6 13
13 120 178 14 27 16
13 160 197 12 10 -
14 0 1,600 1,700 223 130
14 40 1,560 571 127 47
14 80 939 17 - -
14 120 670 841 16 -
14 160 283 36 29 26
15 0 1,960 891 76 15
15 40 2,120 837 216 89
15 30 36 281 1,210 14
15 120 745 51 18 -
15 160 1,290 533 73 26
16 0 2,120 828 266 -
16 40 1,620 1,110 151 138
16 80 1,650 640 124 76
16 120 1,300 229 40 24
16 160 749 1,380 65 44
17 0 3,060 - - -
17 40 2,140 3,030 348 110
17 80 2,090 727 114 116
17 120 2,240 1,950 104 39
17 160 1,874 1,620 125 40
18 0 5,810 427 166 -
18 40 4,360 5,230 119 52
18 80 3,190 2,380 119 61
18 120 2,580 1,380 37 22
18 160 2,170 1,260 80 21
18 200 2,180 1,500 106 18
18 240 1,530 1,310 58 24
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TABLE 1 Continued

Distance Sediment Depth

Transect From Pier  Depth Depth Depth Depth

Number (Feet) 1 ft 2 ft 3 fi 4ft
18 280 1,520 559 4,770 19
18 320 1,320 1,150 127 19
19 0 17,300 7,430 2,800 -
19 40 8,960 11,300 162 140
19 80 10,300 3,520 132 80
19 120 13,100 9,350 87 44
19 160 6,870 3,640 25 28
19 200 2,450 3,270 24 11
19 240 2,820 827 31 17
19 280 1,820 612 3 13
19 320 1,920 167 24 13
20 0 22,900 987 136 -
20 40 14,000 248 53 63
20 80 152 - - -
20 120 1,290 - - -
20 160 - - -
20 200 559 38 25 -
20 240 1,330 50 - -
20 280 156 15 - -
20 320 535 76 65 -
21 0 5,320 3,840 - -
21 40 2,550 27 28 -
21 80 1,470 - - -
21 120 60 - - -
21 160 34 - - -
21 200 537 18 - -
21 240 899 86 - -
21 280 502 - - -
21 320 861 110 - -
22 0 984 2,710 - -
22 40 2,260 5,690 - -
22 80 52 - - -
22 120 767 - - -
22 160 969 189 - -
23 0 905 2,250 214 156
23 40 1,840 177 - -
23 80 739 - - -
23 120 253 21 - -
23 160 741 57 - -
24 0 1,320 255 274 -
24 40 1,620 - - -
24 80 1,660 394 - -
24 120 618 99 - -
24 160 432 109 - -
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PACO TERMINALS INC.
CLEANUP AND ABATEMENT ORDER 85-91
ADDENDUM NO. 1

PROGRESS REPORT 1
COVERING THE PERIOD FEBRUARY 4 TO MARCH 31, 1988

Pursuant to Directive 3, page 12 of the Order the following topics are addressed in this progress
report.

a). "the percent completion of the cleanup project”

In accordance with the schedule proposed in the CLEANUP PLAN FOR COPPER
CONTAMINATED SEDIMENTS AT THE 24TH STREET MARINE TERMINAL submitted
February 4, 1988 the actual cleanup of the site is not scheduled to begin until October 1988.

b). "the status of requests for permits and their expected approval dates"

A proposal to conduct a dredge spoil bioassay test to obtain a permit for ocean disposal of dredge
sediments was submitted to the U.S. Army Corps of Engineers and the EPA on March 18, 1988.
Comments were received from the agencies on April 8, 1988 requesting additional information and
modifications to the original proposal. The requested information and changes were submitted to
the ACOE and the EPA on April 25, 1988. Copies of all correspondence and proposals have been
sent to Mr. David Barker at the RWQCB. We have requested the ACOE and EPA review and
approve the revised proposal within one week of receipt or approximately May 4, 1988.

¢). "any anticipated deviation from the time schedule submitted in accordance with Directive 2 of
Addendum No. 1"

The bioassay test proposal approval originally scheduled to occur on April 18, 1988 is now
expected approximately May 4, 1988.

Directive 4 of the Order required Paco to submit a post-cleanup sampling plan to verify that cleanup
standards specified in the Order had been attained. This sampling pian is to be submitted prior to
December 3, 1988. The Cleanup Plan submitted to the RWQCB on February 4, 1988 suggested
that this effort be enhanced to include a sampling plan to develop a more detailed map of the
potential dredge site as well as provide a baseline against which cleanup can be evaluated. Paco
proposed submittal of the enhanced plan on February 29, 1988 rather than December 3, 1988 as
indicated in the Order. Submittal of the plan was delayed to allow 1) comments received form the
ACOE and the EPA on the bioassay proposal and dredge site description to be incorporated into the
sampling plan and 2) to take advantage of new techniques and information obtained during conduct
of a similar sampling program to characterize the vertical distribution of contaminants at Convair
Lagoon conducted during March-April 1988. We presently anticipate submitting the sampling plan
prior to May 18, 1988 well in advance of the December 3, 1988 date specified in the Order.

Paco has diligently pursued meeting the schedules and commitments proposed in the Cleanup Plan
of February 4, 1988. Presently approval of the bioassay test is approximately 3, and the submittal
of the enhanced dredge site mapping program is approximately 11, weeks behind the proposed
schedule. We do not presently anticipated that these delays will have a significant impact on the
overall cleanup schedule. Paco will attempt to get back on schedule during the next quarter.
Progress Report 2 will update and discuss this effort.
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STA'E OF CALIFORN:A

GEORGE DEUKMEJIAN Governor

STATE WATER RESOURCES CONTROL BOARD
PAUL R BONDERSON BUILDING

901 P STREET

P.0. BOX 100

SACRAMENTO. CALIFORNIA 95801

(916) 322-0215

JUL 06 188

Mr. John J. Lormon
Counsel

707 Broadway, Suite 1700
San Diego, CA 92101-5311

Dear Mr. Lormon:

PACO TERMINALS, INC.

i JU[ 8'988

| —

amecd 8% BIES0 REGH o
WATER ALY cou%f‘bw: j

—

You have requested copies of State or Regional Board policies or
guidelines with respect to landowner and public agency liability
for cleanup actions. Enclosed are a memorandum, dated April 13,
1988, from William R. Attwater, Chief Counsel, to all Regional
Board Executive Officers which contains form findings for use by
a Regional Board when the Regional Board holds a property owner
liable for cleanup of pollution caused by a third party, and a
memorandum, dated May 8, 1987, from William R. Attwater to the
Regional Board Executive Officers, summarizing the principles
applicable to inclusion of landowners in orders and briefly
explaining the legal basis for these principles.

In addition to the two memoranda, I have also included copies of
the State Board orders which are referenced in the memoranda.
The State Board orders include WQ 86-2, 11, 15, 16, and 18 and
WQ Order Nos. 87-5 and 87-6.

Ms. Jennifer Soloway will be advising the San Diego Regional
Board in my absence. Please feel free to contact her at (916)

324-2864.

Sincerely,

Sheila K. Vassey
Staff Counsel

Enclosures

CUT 003731



Mr.

Johrn J. Lormon -2~

Ladin Delaney, Executive Officer'/

David Barker, Senior Water Resources
Control Engineer

San Diego Regional Water Quality
Contro! Board '

9771 Clairemont Mesa Blvd., Suite B

San Diego, CA 92124-1331

Jennifer Soloway, Staff Counsel
Office of the Chief Counsel

State Water Resources Control Board
P. O. Box 100

Sacramento, CA 95801

JuL O€ B8
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Memorandum

\o : Date APR13’338

A1l Regional Board Executive Officers

William R. Attwater
Chief Counsel

From : STATE WATER RESOURCES CONTROL BOARD

Subject: FORM FINDINGS FOR REGIONAL BOARD ORDERS

Attached is a copy of form findings to be used by Regional Boards
in cases where a Board holds a property owner liable for cleanup
of pollution which was not caused by that owner. Also attached
is a memorandum explaining the forms and another memorandum
summarizing the principles involved when naming landowners in
orders.

This issue will be included on the agenda for the May meeting of
the Executive Coordinating Committee.

Attachments

cc: Fresno, Redding, and Victorville
Regional Board Offices

Dale Claypoole, Chief
Program Control Unit

JSDioway/mgliatto 4/13/88
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Memorandum

James L. Easton
fxecutive Director

&

William R. Attwater
Chief Counsel
From : STATE WATER RESOURCES CONTROL BOARD

Subject: FINDINGS FOR WASTE DISCHARGE REQUIREMENTS APPLICABLE TO NON-
CULPABLE PROPERTY OWNERS

In most cases, it is proper for a Regional Board to name a
property owner on 2 waste discharge requirements order or a
cleanup and abatement order, even though the property owner did
not directly cause the discharge of waste on the property (e.g.
the tenant or a prior owner caused it). A number of State Board
orders have clarified the circumstances under which a non-
culpable property owner should be held responsible for cleanup.
(State Board Orders Nos. 86-2 and 86-11.) Two recent orders have
limited this responsibility under special circumstances. (State
Board Orders Nos. 87-5 and 87-6.)

The attached memorandum from William R. Attwater to all Regional
Board Executive Officers, summarizes the elements which a2
Regional Board must show to hold a non-culpable property owner
responsible under a Regional Board order. State Board member
Ruiz has suggested that it would help the Regional Boards if they
had a model “finding® containing these essential elements. This
memorandum is in response to her request.

These model findings should not be rigidly applied. They provide
guidance and may be changed as necessary to conform to the
special facts in each case. 1 will transmit the findings to the
Regional Boards if you or Board Member Ruiz so desire. In
addition, they could be added to the Administrative Procedures
Manual. The model findings are 2s follows:
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James L. Eastor,

Executive Director 2. MAR 2 2 1883
FORM A

* (owner's name) (the "Owner") has been (was) the owner of
real property located at (address or location description)

(the "Property"). Although Owner has not directly caused the

discharge or threat of discharge of waste on the Property, Owner,

during the time (he, she, -it) ‘owned the Property, knew.or
should have known of the existence of the discharge or threat of

discharge. Additionally, during the time (he, she, it) owned

the Property, Owner had some measure of control over the

Propert_y."1

The following additiona) finding should be used in cases where
the Tand owner is only secondarily liable because the owner is a
certain type of government agency:

FORM B

"Owner is a government agency which has a legal duty to protect
the environment. Therefore, Owner is responsible for compliance
with this order only if the party who directly caused the waste

discharge fails to timely comply with this order and Owner fails

L If the Regional Board cannot prove "measure of control"
based on the evidence, use this Form A, but delete the last
sentence and also use Form C which states that the owner is only
secongarily liable. '
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James L. Easton \ -~
Exezutive Director ' 3. MAR  C 388

t0 promptly use its governmental powers to remedy the waste

discharge."

The following additional finding should be used in cases where
the land owner is only secondarily liable because the Regional
Board cannot show that the owner had a measure of control over
the property. When using this Form C, delete the last sentence
from Form A:

FORM C

"During the time (he,she, it) owned the Property Owner did not

have any control over the Property because (insert explanation).

Therefore; Owner is responsible for compliance with this order
only if the party who directly caused the discharge of waste

fails to timely comply with this order."

Attachment
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william R. Attwater
Chief_lounsel —

Subject:

STATZ WATER RESOURCES TONTROL BOARD

INCLUSION OF LANDOWKIRS IN WASTZ DISCHAREZ PZQUIRZMENTS AND ZNTORCIFINT ORIIRS

Attacned is 2 memo °XD:E1THU§ many oF tme issues agdressec in State Boamd
oroers regargding the inciusion of langowners in waste dls-na-‘m reguirements
and em’o- ement oreers. AIsoO inciuged in the memo iS & Driel expianzTion OF
tne iegal basis for cesisions. By no mesans zre all of tne passin'le situzzions
wnich may confront you adaressed py St2re bozrd orders or tne memo. however,
0 the extent that the State Board hias aiready cealt with some ol these
ouestions, it is important that thers pe supstantial "unms:-n.y by tne
kegional Boarus.

The basic principles jnvolved in naming 'lannown rs in orders can be surmarized
in a2 Tew key points:

1. Anyone wno owns land on wnich 2 discharge is octurring is 2 discharger
unger Porzer-loiogne. .
2. Ay discrzrger can be named in weste discnarpe reguirements and made
generaliy responsibie for wnat goes on with regert TO The property.

3. ZInfprcement orders zan be issusg =0 2 l2ndowner omly if tne cisanup .
invoives sometning aport wnich the iangowner knew or shouid nave known and
over wnicn he or sne nad some ms2sure 07 CONTrol. - :

4. I tne Tandowner is ancther pupiic entity wnich hi2s The Jegal duTy To
proiesT ITne enw-omnen:, it 15 proper 0 name The ac-..._y i wesie ciscnaroe
reguivTemerTs DUT ST snouid only De m2ee tne supijest of enforcement a2-Tions
af."f-r iz is -‘:r-r hel e astudl CisShzrper will MOt CDWDly 2nc Thnal ins

pupiiz entTity is not moving quizkly =o rec=iTy the situzlion.
. Tindings of ezch eiement of z iznaowmer's responsipiiity must be suprorted
py surstantial evieence.

(4]
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Memorandum

| R S

TJo : Kegiona)l board txecutive Office-s bove :  mi (G UER7

/s/ V. R. L*twater

William R. Attwater
Chief Counsel
From : STATC WATER RESOURCES CONTROL BOARD

Subject: INCLUSION OF LANDOWNERS IN WASTE DISCHARGZ REQUIREMENTS AND ENFORCEMENT ORDERS

Attached is a memo explaining many of the issues addressed in State Board
orders regarding the inclusion of landowners in waste discnarge requirements
and enforcement orders. Also inciuagad in tnhe memo is a brief explanation of
tne legal pasis for decisions. By no means are all of tne possible situations
which may confront you addressed py State Board orders or the memo. However,
1o the extent that the State Board has already dealt with some of these
guestions, it is important that there be substantial consistenzy by the
Regional Boards.

The basic principles involved in naming ]anaownnrs in orders can bﬂ summarized
in a Tew key points:

1. Anyone wno owns land on which a discharge is occurring is a discharger
under Porter-Cologne.

2. Any discnarger can be named in waste discharge reouirements and wade
generally r»spons1ble for what coes on with reqard 10 the property.

3. Enforcement orders can be issued to 2 landowner only if tne cleanup - R —
invoives sometning apout wnich tne landowner knew or should nave known and
over waicn he or sne had some measure of control.

4. If the landowner is another puDiic entity wnhich has tne legal duty to
proiect tne environment, it is proper TC neme the eoency in waste discherge
reguirements but it snould only be meece ine subject of entorcementi actions
after it is clear tnat tne actual discharzer will nct comnly and that the
pupliic entity 1S not movinc cuickly 16 rectity tne situation.

5. findings of each eiement of 2 i2ndowner's responsipility must be supporied
by supstantial eviaence.
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In addition, it may be aagvisabie to make enforcemen: orgers more realistic Dy
2ssigning auties to a langowner wnich recognize that tne iangowner, in many
cases, must wali TC See whetner tne tenant 4oes thne required task pefore
assuming the responsipility for doing it.

ttachment

CUT 003740



Stes ot Cahitorna
Memorandum
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William R. Attwater

Chief Counsel
From : STATE WATER RESOURCES CONTROL BOARD

Sublect:  PESPONSIBILITY FOR CLEANUP

QUESTION

What is the proper basis for holding someone responsible for the cleanup of a
site which threatens to pollute or is polluting a water source?

ANSWER

In general, the law imposes the duty to protect the public from a condition of
pollution or nuisance on a site on those who are aware or should be aware of
the problem and who are in a position to do something about it. There are,
however, many subtleties in the business of assessing responsibility and such
determinations are nighly dependent on the facts of each case.

DISCUSSION

Tne Porter-Cologne Water Quality Act paints with a broad brush wnen it comes to
assessing responsibility for tne cleanup of polluted sites. Section 13304 of
tne Water Code provides that any person "who nas discharged or discharges
waste" or any perscn "wno has caused or permitted, causes or permits, or
threatens to cause or permit" tne discharge of waste into water or where it
might get into water may pe ordered to clean it up by the Regional Board.

The word "discnarge" is not defined in the Water Code nor does the case law
offer any precise definition. Tne State and Regional Boards nave consistently
~ taken a broad view of the word's meaning and have applied it to indirect as
well as direct releases of poliution causing substances. Tnus, allowing an
existing source of contamination to spread from the soil to nearby ground water
is as much a discharge as pouring & barrel of the stuff into a sump. (See, for
example, zoecon Corporation Order No. WQ 86-2 and Stuart Petroleum Order
No. WQ 80-15.)
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In an opinion of the Attorney General issued in 1955, tne term “"discharge” is
discussed.

“Tne term 'discharge’' is not defined in the act but 1s
apparently used in two senses in Water Code Section 13054: (1)
as a verb meaning, 'to emit; to give outlet to; to pour forth',
and (2) as a noun meaning either, 'A flowing or issuing out,' or
‘that which is emitted' (Webster's New International Dictionary
742 [2d ed. unab. 1951])."

The opinion goes on to apply that analysis to an abandoned mine which continued
to discharge tainted water after it was closed down.

"It is immaterial that the mining operations may have terminated
before either purchased his present interest because the
discharge for which they are accountable is the existing and
continuing drainage from their holdings, not the now
discontinued mining." (26 Ops.Atty.Gen. 88.)

In light of the broad Porter-Cologne coverage and the general use of tne word
“discharge," the State Board has adopted a series of orders dealing with
several permutations of the landlord-tenant and owner-former/owner dicotomies.
Each of the State Board orders nas been based, at least in part, on the line of
California cases which nas assigned increasing responsibility to landowners for
most bad things that happen on their property. Among tne leading cases are
Uccello v. Laudenslayer (44 Cal.App.3d 504, 118 Cal.Rptr. 741), a 1975 case
involving tne landiord's knowledge of a vicious dog owned by his tenants,
Copfer v. Golden (1955, 135 Cal.App.2d 623, 288 P.2d 90), assessing tne
Tiapility of a former owner for injuries which occur after the sale, and Sewnll
v. Loverde (1969), 70 Cal.2d 666, 75 Cal.kptr. 889), concerning the ability ot
a lanaowner to pass along certain responsibilities to a tenant through lease
provisions. Tnese and other cases all point in one direction: A landowner may
be held accountable for what transpires on the property ne or she owns but the
courts will look to how much the landlord knew about what was happening on tne
property and how much control tne landowner had over tne dangerous condition or
activity. No bright-line standards have been arawn by tne courts. tach case
differs slightly from tne otners and the courts take pains to look to those
distinctions.

For exampie, in tne Uccello case, the plaintiff won the legal point and
achievec raversal of a non-suit. A later case, Lundy v. Cglifornia Realty
(1985, 170 Cal.App.3d 813, 26 Cal.kptr. 575) helc tnat Ucceiio appliec on tne
law but found tnat tne facts failed To snow that tne 1ana]ord knew about thne
ganger posed by tne dog on the premises.
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California courts have not, as yet, dealt with the situation where tne
landowner responsibility is judgea in lignt of tne exercise of tne state's
police power function. The cases have uniformly consigered tne competing
rignts of two or more private parties. Tne public policy questions considered
Dy the courts have involved how fault and compensation are apportioned among a
nandful of inaividuals. A few federal cases nave begun to look at the question
of how the generalized rights of the public and tne taxpayers can be reconciled
with the occasional unfairness visited on inaividual landowners.

In U.S. v. Mirabile (15 ELR 20994, DC EPA 1985) a federal court relieved a
secured creditor from liability for tne costs of cleaning up polluted land it
had recently acquired through foreclosure. But in U.S. v. Maryland Bank and
Trust Company (632 F.Supp. 573, DC Md 1986) another court held a bank
responsible for EPA's costs of a site cleanup even though the bank only owned
the property through foreclosure. The only real difference between the two
cases is that the Maryland bank had owned the property about four times as long
as the Pennsylvania bank. In one case the court sought to protect the
interests of lenders who may have all the equity in a piece of property wiped
out by a cleanup bill. The otner court wanted to reimburse EPA for the cost of
¢leanup.

Both cases are statutory interpretation exercises. Tne recent Superfund
amendments, known as SARA (Superfund Amendments and Reauthorization Act of
1986), attempt to deal with the problem created by the language of
Comprehensive Environmental Response, Compensation and Liability Act of 1980
(CERCLA) which led to the conflicting judicial interpretations laid out above.
Among other things, the amendments include what is known as the "innocent
landowner defense.” A purchaser of land will not be held accountable for the
costs of cleanup if he or she did not know and had no reason to know that a
hazardous substance was deposited there. A public entity has no responsibility
if it takes the property by escnheat or condemnation. An owner is not liable if
the property passes by inheritance or bequest. The exceptions have a few
exceptions but the most important aspect of the new rules is that a bank or
other lender is put on notice that inguiry into the past and proposed uses of
The property is important before a mortgage is granted.

To date the State Board nas not been asked to deal with the ratner sticky
“mortgagor as landowner" issue. State Board orders have dealt, however, with a
wide variety of factual settings. Beginning in 1984 with tne Logsdon Order
(No. WQ 84-b), tne State Board dealt with tne naming of landowners in cleanup
anc abatement orders. There tne landiords claimecd not to know what was
nappening on the property they leased to a wood preserving company. Tney also
claimed to be unable to do anytning to prevent it. Tne facts supported tne

______ Regional Board on both_issues. The pstitioners were shown to be well aware of
tne naiure of tne wood preserving pusiness besed orn earlier invoivement at
anotner site. rurtnermore, the lease gave tne landlords the rignt and ability
TO0 enter the property to prevent ine very sort of tning that was going on
there.
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Order No. WQ 85-7 {Exxon) found the State Board overruling tne Kegional Boerd
on tne inclusion of an o1l company in a leaking tank Cleanup. EIxxon was only
invoivea in tne distribution of fuel to tne service station and was not
responsible for tne inspection or maintenance of the tanks into wnich tne fuel
was poured. The only evidence connecting Exxon with the ownership of the site
was some personal property tax records wnich, on closer inspection, showed
Exxon's noldings on the site to consist of some furniture, some tools, a credit
card imprinter, and two used pumps.

Five State Board orders were issued on the general topic of landowner
responsibility during 1986. The first, Order No. WQ 86-2 (Zoecon) considered
the plight of a company wnich had recently acquired a property from prior
owners who had discharged a variety of hazardous chemicals into the ground.

The Regional Board looked to the current owner to clean up the site even though
others were likely to be far more culpable. The State Board upheld tne
Regional Board action. Because there was an actual movement of waste from soil
to water on the site, a continuing discharge existed for which tne current
owner could be held responsible.

State Board Order No. WQ 86-11 (Southern California Edison) approved the
inclusion of a landowner in waste discharge requirements issued to the operator
of two solar power plants. No cleanup was involved and the order recognized
the importance of including the ultimately responsible party in the
requirements issued to tne less permanent user of the site. Tne order approved
the Regional Board decision to distinguish between the day-to-day
responsibilities of the site user and the underlying responsibility of the
landowner. : -

In Order No. WQ 85-15 (Stuart Petroleum) the issue was wnether an absentee/sub-
lessor could be held to account for a site cleanup along with the on-site
operator (sublessee) and tne property owner. Tne conclusion was that, given
sufficient proof that the sublessor knew of the activities on the site and that
it had the power under tne lease agreements to regulate the activity, the
inclusion in the order was proper.

The naxt order adopted by the State Board, No. WQ 86-15 (Stinnes-kWestern),
considered a petition from a former landowner who felt that tnere was not
enougn proof that tne discnarge was caused during its time in possession to
include it in a cleanup order. The Board applied the standard it set up in the
Exxon order and found that tnere was substantial evidence in the record to
support the Regional Board's conclusion.

Tne last of tne 1986 orders, No. WQ 86-18 (Vallco Park), sustained a cleanup

order issued by tne Regional Board to both the curremt and former tenants of &
- —--site and tc tne landowner. Tne latter app2alec contending that it was unable

10 regulate the on-site activities of tne tenants. Tne State Board found that
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the record supported tne Regional Board decision anc¢ tnat tne landowner nad
sufficient recourse under tne leaSe agreement to regulate tne conauct of tne
tenants. Ffurthermore, tne State Board recognized tnat ine Kegional board
intenged to look to tne landowner for cieanup only if tne two principle parties
defaulted on tneir responsibilities.

Tne most recent order adopted by the State Board, No. WQ 87-5 (U.S. Forest
Service), dealt for tne first time with the naming of another regulatory
agency/landowner in waste discharge requirements. Tne Board took special care
to tell tne Regional Board that any enforcement action should be taken first
against tne lessee and only as a last resort against the Forest Service.
However, the inclusion of the federal agency in the waste discharge
requirements was found to be entirely proper.

As can be seen from the orders issued by the Board, a distinction has been
made between the issuance of waste discharge requirements and cleanup and
abatement orders. The former may properly be issued to landowners without
regard To their actual involvement in tne discharge; tne latter are subject to
the restrictions discussed above. Two Board orders (Southern California Edison
and U.S. Forest Service) involve waste discharge requirements and each
specifically says that the Regional Board should be careful in assessing
responsibility for site cleanup. But each order makes it clear that waste
discharge requirements may be issued based on the ownership of the land and
need not consider the other factors.

CONCLUSION

There is near total consistency between the way that the State Board nas dealt
with the various ownership/responsibility questions, the case law within
California, and the current federal approach to apportioning liability in such
things as Superfund cieanups. The basic principle is legally supportable and
makes good sense as a matter of public policy. So long as tne owner of a piece
of land is aware of what is happening on the land (or should be expected to be
aware) and has the power to regulate the conduct of which he or she is aware,
tne landowner, not tne pubiic treasury, should bear the costs of cleaning up-
pollution and nuisances that occur on tnz land.

cc: James L. Zaston
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BUARD .

In tne Matter of the Petition of
ZOECON CORPORATION

For Review of Oraer No. 85-67 of tne ORDER NO. WQ 86-2
Calrformia Regional Water Quality

Control Boara, San Francisco Bay
Region. Our File No. A-3Y7.

— et S et e Vo St v ot

BY THE BOARD:

On May 15, 1985, the California Regionai Water Quality Control Boara,
San Francisco Bay Region (Regional Board) adopted waste discharge requirements
(Oraer No. 85-67) for a five-acre industrial site in East Palo Alto. Both
Zoecon Corporation, the current owner of the property, and Rhone-Poulenc, Inc.,
a former owner of the site, were named as dischargers in the requirements. OUn
June 14, 1985, the State Boara received a petition from Zoecon Corporation
(petitioner) asserting that Zoecon was improperly named as a discharger in the

order.
I. BACKGROUND

Before discussing the issue raised on appeal, it is heipful to priefly
review the history of the site.

Prior to 1926, the property 1n question was occuplea by Reed Zinc
Company whose activities are unknown. From 1926 to 1964 the site was occupied

by Chipman Chemical Company for the production and formulation of pesticiaes

and herbicides including sodium arsenite compounds. In 1964, Rnhodia Inc.

acquirea Chipman and its operations. In 1971 the Chipman operation was shut

1.
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dowr ana tne following year the property was sola to Zoecon Corporation.
Rhodia subsequently cnanged 1ts name to Rnone-Poulenc, Inc. 1n 1978. Zoecon
has occupiea the site from 1972 to the present for the purpose of formulating
and manutacturing i1nsect control chemicals.

Sodium arsenite was formulateda by Chipman and Rhodia 1n an underground
tank located along a raivlroad spur. Some of the wastes from this process were
a1sposea of in a shaiiow sluage pond located on the northeast portion of the
property. Contaminated surface runoft from the site has discharged and stiil
poses a potential to aischarge onto adjoining lang incluaing 4 non-tidal
marsh.

Zoecon Corporation contends tnat the chemicals used 1n their
manufacturing and formulating operations are unrelated to the contaminants
founa on the site. Chipman Chemical Company ana Rhodia, Inc. are known to have
produced arsenical pesticides at that site and the Regional Board found that
they are the probaple source of the contaminants found in the soil and ground
water DOth onsite and on adjacent properties. Zoecon Corporation has legal
title to the si1te where the contaminants are concentrated however and the
Regional Board therefore concluded that the petitioner has certain legal
responsibility for any investigation or remedial action.

In fact, initial site investigations were conducted in 1981 by
Zoecon. They revealed heavy metal contamination of the so1] and ground water
(including arsenic, lead, cadmium, selenium and mercury) 1n excess of
packground levels. The Regional Boara adopted a cleanup and apatement order
and several subsequent revisions to it, requiring poth Rhone-Poulenc, Inc. and
Zoecon Corp. to determine the lateral ana vertical extent of neavy metals and

organic compounds in the soil and ground water poth on and off-site. The

2.
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¢cleanup ang apatement order also requiread the dischargers to submit and
1mpiement remedial measures to mitigate the contamination.

The two companies a1d not recommend similar mitigation alternatives
since they have aiftering opinions apout the appropriate level of cleanup.
Therefore, the waste daischarge requirements ao not require the 1mplementation

of a specific mitigation plan but, I1nstead, estadlish a requirea level of clean

up.

IT. CONTENTIONS AND FINDINGS

1. Contention: Petitioner contends that 1t cannot be classified as a
"discharger" under applicaple sections of the Water Code because Zoecon never
discharged, deposited Or in any way contributed to the contamination of the
property.

Finding: Waste discharge requirements were adopteda by the Regional
Boara pursuant to Water Code §13263(a) which states, in pertinent part, that
“the regional poard, after any necessary hearing, shall prescribe requirements
as to the nature of any proposed discharge, existing aischarge or material

change therein...." Petitioner argues that there is no factual or legal pasis
for the contention that there is an ongoing "“discharge” of waste at the site
such that waste discharge requirements may be issued.

Factually, petitioner argues that the soil and ground water
contamination is in a relatively steady Sstate due to the low mobi1lity
characteristic of arsenic in so1ls. Petitioner also points out that one

consultant has estimated that at current fiow rates 1t will take 1,000 years

for the contaminated ground water to discharge to San Francisco Bay which 1s
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about ¢,Uuy feet west of the s1te.1 Even 1t this caiculation 1s dccurate,

such movement of contamination, alpeit siow, 1s st1ll a aischarge to waters of
Tthe state that must De regulated. In adaition, ground water quality 1n tne
shallow zone has Deen aegraded and ex1sting ana potential peneficial uses of
currently uncontaminated ground water 1n the vaicinmity of the site within the
shaillow ana aeep aquiters could be aaversely affected if tne spread of
contamination remains uncontrolled. Therefore, we must conclude that there 1s
an actual movement of waste from so1ls to ground water and from contaminated to
uncontaminated ground water at the site which 1s sutficient to constitute a
"aischarge" by the petitioner for purposes of Water Code §13263(a).

We note also that although the petitioner argues that the
contamination is 1n a relatively steady state, the petitioner's suggested
remedial action plan actually calls for the excavation of all on-site solls
having arsenic concentrations in excess of 500 ppm ana the installation of a
ground water extraction and treatment system to remove contaminants from the
shallow grouna water aquifer. This remedial pian, which is more stringent 1n
11s recomnendations than the one proposed by Rhone-Poulenc, supports our
contention that a discharge 1s continuing to occur which must De abated.

Petitioner cites U. S. v. Occidgental Petroleum Corp., Civ. No. 5-79-989

MLS (E.D. Cal. 1980) in support of its argument that the term "adischarge" as
used in the Porter-Cologne Act is the act of depositing a contaminant and not
the continuous leaching of the contaminant into ground water. We note, first

of all, that this case has no value as precedent. It is an unpublished

1 Evaluation of Corrective Measure Plans for the 1990 Bay Road Site, East
Palo Alto, California by Woodward-Clyde Consuitants, November 27, 1984, p. 24-
25.

4.
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@ecision and could not pe cited or relied on in a court of taw. (Lal. Rules ot
Court, Rule 977.) In aagition, 1t 1s a federal, as opposed to Calitorma,
court decision. Furthermore, the s1tuation reviewed in that case 1S not

analogous to the 1ssue pefore us today. In the Occidental Petroleum case, the

court was construing Water Code 313350 which concerns the 1mposition of
penalties rather than the ini1tial i1ssuance of waste discharge requirements.

Finally, unlike the situation 1n the Occidgental Petroleum case, here the waste

discharge requirements were 1mposed on Zoecon not because 1t had “deposited”
chemicals on to land where they will eventually "gi1scharge” 1nto state waters,
but because 1t owns contaminated land which 1s directly discharging chemicals
into water. For all of these reasons, we decline to follow the reasoning of
this case.

Petitioner also relies on the California Superior Court opinion 1n

People ex rel. Younger v. Superior Court 16 Cal.3d 34, 127 Cal.Rptr. 122

(1976). We do not find this decision, however, to be inconsistent with the
Regional Boara's determination that property owner 1s a discharger for purposes
of i1ssuing waste discharge requirements when wastes continue to De discharged
from a site into waters of the state. In Younger the Court was concerned with
the proper interpretation of Water Code §13350(a)(3), which 1mposes a $6,000
per day penalty for each day i1n which a deposit of 01l occurs. The Court hela
that this section imposes liapbpility for each day in which o1l 1s deposited in
the waters of the state, not for each aay during which o1l remains 1n the

water. In reaching this conclusion, the Court placed great reliance upon the
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tact that Harbors and Navigation (Lode ‘.)l:lz proviges an adeguate remegdy tor
the cost of 01l spi1ii cleanup. The Court surmised, therefore, thdt the purpose
ot 31335U(a)(3) was not to adaress the concerns of the State regarding the
problems engendered py the size of an o1l spili, the length of time the spill
persists, or the costs of cleanup, but rather to provide an effective deterrent
To those 1ndividuals who continuously cause o1l spiils. (la., 16 Cal.3a at
44.)

Water Code §13263(a) speaks to the 1ssue of prescribing requirements
for a "proposed discharge, existing discharge, or material change therein.”
Civil penalties are not at 1ssue 1n the case pefore us today. An enforcement
action 1s not being taken and there is no provision analogous to the Harbpors
and Navigation Code section relied on for the reasoning 1n the Younger case.
The Younger case aealt simply with the issue of i1mposing liap1lity for each day
in which oil remains in waters of the state and as such 1s clearly
gistinguishanle from the issue pefore us now. Finally, the Younger case
interprets the word "deposit" as used in Water Code §13350(a)(3). The
petitioner seents to 1mply that this term iS Synonymous with the word
"aischarge" as used in Water Code §13263(a) which we are considering today.

Yet Water Coae $13350(a)(2) speaks to causing or permitting waste to the
“geposited” where it 1s "discharged" into the waters of the state. Clearly,

the words must mean aifferent things or the Legislature would not have used

poth terms in §13350(a)(2).

2 Undger this section, any person who intentionally or negligently causes or
permits any o1l to be depositea 1n waters of the state is liable for a maximum
civil penalty of $6,000 ana for all actual damages, in addition to the
reasonable costs actually incurrea in abating or cleaning up the oil deposit.

6.
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We note that the petitioner C1tes an Attorney General's opinion
gefining "aiscnarge” which arose from propiems at abandoned mines 1n the State
(26 Ups.Atty.Gen. 8%, Opinion No. 55-1lo, (1955)). Petitioner dargues that the
dec1s10n 1S not on point because The conaitions factually are quite a1 fferent
than 1n this instant case. The reasoning ot the Upinion nonetheless 1S

consistent with our conclusions herein. We note also that the opinion states:

“In the case of harmful arainage from inoperative or
abandoned mines, the dischargers are the persons who now have
legal control of the property from which such drainage arises.
1f the fee of the 1and where the mine 1s located 1s owned
separately from the mineral rignts, both the owner of the mineral
rights in whose tunnels and shafts or dumps the water has picked
up the material which has tainted 1t, and the owner of the fee
from whose 1and the tainted water 1S permitted to pour out, are
dischargers within the contemplation of tne Dickey Act. By
failing to take action which 1s within their legal power to hait
the defilement of the drainage or to render 1t harmless by
treatment before it departs their property, both are responsidle
for the deleterious discharge. It 1s 1mmaterial that the mining
operations may have terminatea before either purchased his
present interest because the discharge for which they are
accountable i$ the existing and continuing drainage from their
holaings, not the now discontinued mining." (Id. at p. 90-91.)

This 1s consistent with the conclusion in 27 Ops.Atty.Gen. 182 Opinion
No. 55-236 (1956) regaraing issuance of waste discharge requirements for

inactive, apandoned or compieted operations. The opinion concluoed:

“The person upon whom the waste discharge requirements
should pDe imposed to correct any conaition of pollution or
nuisance which may result from aischarges of the materials
discussea above are those persons who 1n each case are
responsible for the current aischarge. In general, they would pbe
the persons who presently have legal control over the propertly
from which the narmful material arises, and thus have the legal
power either to halt the escape of the material into the waters
of the State or to render the material harmless Dy treatment
pefore it leaves their property. Under this analysis, the fact
that the persons who conducted the operations which originally
producea or exposed the harmful material have left the scene does
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not free trom accountdol ity tnose permitting The eX1STIng 4ana
continuing a@1schdarge ot tThe material 1nto the waters ot tne
State." (la. p. l&>.)
Although poth ot these opinions 1nterpret the Dickey Water Pollution
Act which nas been superseded Dy the Porter-Cologne Act, the relevant wording
and 1ntent of the statutes remains the same. In fact, 1n 63 Ups.Atty.Gen. 51,
56 (1980), 1t states:
“The legisiative history ot the Porter-Cologne Act cleariy
1naicates that the previous Attorney General opinions on dirt
run-off, mine tailing run-oft ana the responsibility of the
present owner were intended to be 1ncorp05ateo 1n the definition
of 'waste' under tne Porter-Cologne Act."
2. Contention: The petitioner also argues that is 1S inequitaple to

impose requirements on Zoecon when the actual discharger 1s known and capaple

of performing the clean up.

3 Section 36 of the D11l that enacted the Porter-Cologne Act (Stats. 1969,
Ch. 482) providea:

“This act 1s intended to implement the legislative
recommendations of the final report of the State Water Resources
Control Boara subpmitted to the 1969 Regular Session of the
Legislature entitied 'Recommended Changes 1n Water Quality
Lontrol', prepared by the Study Project-Water Quality Control
Program.”

The ci1tea report contained the following comment, at page 24 of Appenaix A to
the report, apout the definition of waste in Water Code Section 13050(a):

"It 1s 1ntended that the proposed detinition of waste will
be interpreted to include all the materials, etc. which the
Attorney General has 1nterpreted to De i1ncluded in the
gefinitions of 'sewage', 'inaustrial waste', and 'other waste'
[under the Dickey Act].”

Even without this inaication_of_legislative intent to adopt specific opinions
of the Attourney General as part of legislation, under general rules of
statutory construction, 1t 1S presumed that an interpretation of a statute n
an opinion of the Attorney General has come to the attention of the
Legisiature, ana 1f that i1nterpretation were contrary to the intent of the
Legislature, the Legislature would have adopted corrective language 1n
amenaments on the supject. (California Correctional Officers' Assn. v. Board
of Agmnistration (1978) 76 Cal.App.3a 786, /94.)

8.
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Finding: We hasten to point out that nelther the waste di1scharge
requirements nor this order speak to the 1ssue of apportioning responsipiliity
petween Zoecon and Rhone-Poulenc tor the clean up of the site. There are other
forums that provide a more appropriate setting for the resolution of that
matter. In fact, we understand that Zoecon has i1nitiated legal action 1n San
Mateo Superior Court to get Rhone-Poulenc to compensate Zoecon for the aamages

4In

and to declare Rnhone-Poulenc responsibie for the contamination.
adaition, iiability will pe apportionea among all potentially respunsible
parties as part of the Department of Health Services' development of a remedial
action plan. (Health & Safety Code $25356.3)

Issues regarding indemnity, the application of the doctrine of caveat
emptor5 or possible misrepresentation at the time of the sale of the property
can not, and should not, be resolved by this Boara. However, we a0 want 1o
point out that we disagree with the petitioner's contention that as a policy
matter requiring a present landowner to share responsibility for aischarges of
waste that Degan under a prior owner will undercut efforts to promote prompt
disclosure and clean up of contaminated sites. The petitioner argues that this
will encourage aischargers to conceal their actions 1n order to shift

responsibility on to innocent purchasers of contaminated property. On the

4 Reporter's Transcript, California Regional Water Quality Controi Board, San
Francisco Bay Region, Proceedings Regaraing Rnone-Poulenc and Zoecon
Corporation - Waste Discharge Regquirements, May 15, 1985, Page 29; Zoecon

Cor é7v. Rhone-Poulenc, Inc., Cal. Superior Court, County of San Mateo, No.
260% .

5 Under the genera! rule of caveat emptor (let the puyer peware) 1n the
apsence of an express agreement, tnhe vendor of land 1s not liable to his vendee
for the condition of the land existing at tne time of transfer.

9.
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contrary, we Delileve thdl our getermination tndl present property owners dre
alsu responsiple for waste aischarges will encourage potentidl Duyers to more
thoroughly examine the condition of property which they may acquire. Zoecon
states that 1t purcnased tne property 1n 1972 ana conducted an environmental
auait of 1t 1n 1980. If the auai1t naa taken piace prior to the purchase of the
property, 1t 1s most probaple that tni1s matter would not be before us today.

In adaition, the petitioner characterizes 1tself as the "mere
langowner” 1n the situation. Yet 1t 1S this very role that puts Zoecon 1n the
position of peing well suited to carrying out the needed onsite cleanup. Tne
petitioner has exclusive control over access to the property. As such, 1t must
share 1n responsibility for the clean up.

Petitioner's final argument concerns the alleged inequity 1n 1mposing
waste discharge requirements on the basis of site ownership when the actual
discharger 1s known and can perform the clean up. Zoecon cites State Dept. of

Environmental Protection v. Exxon, 376 A.2d 1339 (NJ Superior Court, Chancery

Division 1977). We ao not speak here to that Court's application of New Jersey
statutes since we question the comparability to the California statutory
scheme. We do note however that the New Jersey court's conclusion regarding
application of the common law nuisance doctrine woula probably not pe applied
by a California court. Th1s is because Califorma Civil Code $3483 provides
that every successive owner of property who neglects to abate a continuing
nuisance upon, or in the use of, such property, created by a former owner, 1s

lianle therefore in the same manner as the one who first created 1t.6

6 Common law governs n California only to the extent that it has not peen
modified by statute. [Victory 011 Co. v. Hancock U1} Co. 125 Cal.App.2a 222,
229, 270 P2a 604 (1954)]

10.
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we find that our decision today 1S 1 many wdys andlogous to our long
standaing poiicy of naming a landlord in waste discharge requirements 1t
necessary ana appropridte to tne Circumstances petore the Regional Boara. Tnis
1S consistent with the recent trend n Calitornmia cases that 1s contrary To the
traditional rule of iandlord’'s nonivapiiity supject to certain exceptions. In

Rowlana v. Christian (1968) 69 C.2d 108, 70 Cal.Rptr. 97, 443 P.2d 651,

Cair1fornia repudiated the traditional ciassitication of duties governing the
f1ap1lity of an owner or possessor of land ana substituted the pasic approach
of toreseeapiiity of injury to others. See, e.g. 3 Witkin, Summary of

Califormia Law (8th Ea. 198U Supp.) Section 453A, Uccello v. Lauderslayer

(1975) 44 Cal.App.3a 504, 118 Cal.Rptr. 741.

The court in Uccello hela that an enlightened public policy reguires
that a landlord owes a duty of care to correct a dangerous condition created Dy
a tenant, where the landlord has actual knowledge of the condition and an
opportunity and the ability to obviate 1t. “To permit a landlord in such a
situation to sit 1aly by in the face of the known danger to others must De
deemed to be socially and legally unacceptaple.” (44 Cal.App.3a at 513.)

For all of the above reasons, we conclude that the petitioner 1s a
d1scharger of waste who was appropriately named 1n the Regional Board's waste
aischarge requirements.

3. Contention: Petitioner argues that it has been unconstitutionally
denied due process and equal protection of. the law in that it is the only
property owner named as a daischarger despite the fact that adjacent properties
are also contaminated. o

Findaing: Unrefuted testimony pefore the Regional Board indicates

that the vast majority of the contaminated area 1S now owned by Zoecon. A

11.
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smali portion ot the contamindnts nave migratezd otf tne site onto agjacent
properties. Given the magmitude of the contaminatior tounda on the five-acre
S1te wnich 1s the subject of the waste aischarge requirements relative to the
amount of contaminants on adjacent property, we fina that 1T was appropriate
tor the Regional Boara to exercise 1ts discretion pursuant to Water Code ¥13269
and not 1ssue waste discharge requirements for adjacent property at this time.
We note that such a waiver of requirements may De terminated at any time. If
agda1tional fact tinding should reveal more extensive off-site contamination,
the Regional Board should, of course, reconsider its gecision to waive

requirements for aajacent properties.
IT1. CUNCLUSIONS

After review of the record and consideration of the contentions of the
petitioner, anad for the reasons discussed above, we concluae:

Zoecon Corporation was properly named as a discharger in Ordger No. 85-67
(Waste Discharge Requirements for Rhone-Poulenc, Inc. and Zoecon Corporation,
East Palo Alito, San Mateo County) oy the California Regional Water Quality

Contro! Board, San Francisco Bay Region.
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Iv. ORDcK

IT IS HEREBY ORDERED THAT the petition 1S denied.

CERTIFICATION

The undersignea, Executive Director of the State Water Resources
Control Boara, does herepy certity that the foregoing 1s a full, true, and
correct copy of an order auly ana regularly adopted at a meeting of the State
Water Resources Control Boara heid on February 20, 1986.

Aye: Raymond V. Stone
Darlene E. Ruiz
E. H. Finster
Eliseo M. Samaniego
Danny Walsh

No: None

Apbsent: None

Abstain: Hone

Rt H2,

Raymdna Walsn
Interim Executive Director

13.
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STATE UF CALIFORNIA
STATE WATER RESOURCES CONTRUL BUOARD

In the Matter of the Petition of
SOUTHERN CALIFORNIA EDISUN COUMPANY

For Review of Order No. 6-86-5 of the
California Regional Water Quality
Control Board, Lahontan Regional Board.
OQur File No. A-42Z.

URDER NO. W(Q 86-11

— — — S e S St et

BY THE BUARD:

On January 9, 1986, the California Regional Water Quality Control
Board, Lahontan Region (Regional Board) adopted Order No. 6-86-5, waste
discharge requirements for Luz Solar Partners 11 and the Southern California
Edison Company. On February 6, 1986, Southern California Edison Company
(petitioner or Edison) filed a timely petition for review of this action. The
petition was amended on March 7, 1986. Petitioner also requests a hearing in

this matter.
BACKGROUND

Solar Electric Generating Systems I and II are solar power plants
located approximately tnree miles east of the desert community of Daggett in
San Bernardino County. The plants discharge cooling system blowdown wastes to
evaporation ponds designed to dispose of an annual average of 0.114 mgd. The
waste discharge requirements regulate the disposal of wastes to these ponds.
The blowdown discharge nas total filterable residue concentrations ranging from
1,500 to 3,000 mg/1 and concentrations in the ponds should reach a maximum of
10,000 to 15,000 mg/1 TFR. Additional chemical additives are present in the

1.
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wastewater. Accordingly, the blowdown discharge is classified as designated
waste. The evaporation ponds are classified as Class II surface impoundments
pursuant to Title 23, California Administrative Code, Chapter 3,
subchapter 15.

The facility and ponds are owned by Luz Solar Partners II and operated
by Luz Engineering Corporation. The underlying land is owned by Southern

California Edison.

II. CONTENTION AND FINDING

Contention: Petitioner raises only one issue. Petitioner contends
that the waste discharge requirements should not name Southern california
Edison Company as a discharger, with a continuing responsibility to ensure
compliance with the applicable waste discharge requirements. Edison urges the
waste discharge requirements be amended to state that the owners “recognize an
ultimate responsibility for wastes discharged to tne property.”

Finding: Petitioner argues that it is merely the landowner and
should not be held responsible for day-to-day compliance with the waste
discharge requirements. Petitioner does indicate an ultimate responsibility
for wastes discharged to the property. There is agreement that the Porter-
Cologne Water Quality Control Act does not require that a landowner be named in
waste discharge requirements issued to a lessee. Typically, however, the
Regional Boards have named'the landowner in such situations. We have upheld
such actions in the past. There are several reasons to justify inclusion of a
landowner in waste discharge requirements. The existence of nuisance
conditions on the leased premises at the time the lease is made or renewed or

the creation by the tenant of dangerous conditions on the premises of which the
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landlord has actual knowledge or the apility to abate may serve as bases tor
imposing liability on tne landlord. Additionally, inclusion ot the landiord in
requirements serves to put the landlord on notice of the tendnt's activities
and will help to insure access to the site. We most recently reaffirmed this
approach of naming a landowner in Board Urder No. WQ 86-2, In the Matter of the
Petition of Zoecon Corporation and will now proceed to do so again.

Petitioner furnishes scant legal authority for its proposition that it
should not be named in waste discharge requirements. Petitioner notes, as we
nave already stated, tiat the Porter-Cologne Act does not require that a
landlord be named in waste discharge requirements. Petitioner further argues
that when the Legislature i1ntended to place liability on the property owners
instead ot the discharger, it has done so. Water Code Section 13305 is cited
1n the petition as an example. However, a review of other sections of the
Porter-Cologne Water Quality Control Act lead us to conclude that landowners
may be named. The very tfact tnat tne Porter-Cologne Act has been interpreted
to autnorize tne inciusion of lessors in waste discharge requirements led to
the adoption of Section 13270 in 1974. Section 13270 explicitly prohibits a
Regional Board from requiring a report of waste discharge and from issuing
requirements to any lessor public agency which leases land to another public
agency or to any public utility regulated by the Public Utilities Commission,
unless the lease from the lessor public agency contains restrictions which
unreasonably limit the ability of the lessee to comply with waste discharge
requirements. Obviously, the Legisiature could have pronibited the Regional
Boards from requiring a report of waste discharge and from issuance of

requirements from all lessors, but chose not to do so.

3.
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Additionally, we note the series of memoranda and letters issued by
the Office of the Chief Counsel on this issue.l These opinions have
concluded that, under both the exceptions to the common law rule of landowner
nonliability and the more recent California cases applying negligence
principles, a landowner-lessor may be held jointly liable with a lessee for
waste discharges occurring on the leased premises during the term of the
lease.? Petitioner cites no authority for tne proposition that the waste
discharge requirements should be amended to delete a provision that the owner
has a continuing responsibility for ensuring compliance with the waste
discharge requirements, and to insert instead a more limited provision that the
owners do recognize an ultimate responsibility for wastes discharged to the
property.3 We feel such an amendment to be inappropriate. We agree with the
Regional Board that “"ultimate responsibility for wastes" cannot be separated

from a "continuing responsibility for ensuring compliance with applicable waste

1 See, e.g. letters dated February 24, 1976 and April 30, 1976 to attorneys
for the U. S. Department of Agriculture; memo dated May 27, 1981 to Executive
ufficer, Region 9; memo dated September 10, 1981 to Executive Officer, Region
7, memo dated February 21, 1984 to Region 9, and memo dated June 25, 1984 to
Executive Officer, Region 1.

Z Case law in support of this conclusion is substantial. See Becker v. IRM
Corp. (1985) 38 Cal.3d 454, 213 Cal.Rptr. 212, citing with approval discussion
Tn 3 Witkin, Summary of California Law (8th Ed.) Section 453A, Brennan v.
Cockrell Investments (1973), 35 Cal.3d 796, 111 Cal.Rptr. 122. ~See also
UccelTo v. LaudensTayer (1975) 44 Cal.App.3d 504, 118 Cal.Rptr. 74T, Levy-
Zentner Co. v. southern Pacific Transportation Co. (1977) 74 Cal.3d 762, 794;
142 Cal.Rptr. 1, 21; Stoiber v. Honeychuck (1980) 101 Cal.3d 903, 162

Cal .Rptr. 194 Rosales v. Stewart (1980) 113 Cal.3d 162, 169 Cal.Rptr. 660, and
Swanberg v. 0'Mectin (1984) 157 Cal.App.3d 325, 203 Cal.Rptr. 701.

3 petitioner does attempt to argue that it is not a "discharger" as defined
in the federal Water Pollution Control Act. The Water Code Section 13373
incorporation of the federal definition of this term is limited on its face to
Chapter 5.5 of the Porter-Cologne Act, and as such, is inapposite in the
current situation which does not involve an National Pollutant Discharge
Elimination System (NPDES) permit.

4,
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discharge requirements”. Indeed, many of the more current cases cited in
footnote No. 2 support the general proposition tnat a landowner nhas an ongoing
duty to make sure the premises are kept in a reasonably safe condition. A
landiord "has an affirmative duty to exercise ordinary c.re to keep the
premises in a reasonably safe condition and therefore must inspect them or take
other proper means to ascertain tneir condition. And if, by the exercise of
reasonable care, he would have discovered the dangerous condition, ne is

liable." Swanberg v. 0'Mectin (1984) 157 Cal.App.3d 325, 331, 203 cal.Rptr.

701, 704, citing 4 Witkin Summary of Cal. Law (8th Ed. 1974) Torts §592, p.
2860.

petitioner is concerned that it is held responsible for day-to-day
compliance with tne waste discharge requirements. . The implication is that the
petitioner will have to be as involved in the operation of the facility as the
lessee. We disagree. . The waste discharge requirements clearly place the
responsibility for day-to-day compliance on the lessee. For example, the
lessee alone is responsible for monitoring (Prov. 11.1), notification of
unauthorized discharges (Prov. 11.2), closure requirements (Prov. 11.5), and
submittal of construction plans (Prov. 11.6). As the Regional Board notes,
petitioner has not asserted an inability to periodically inspect the premises,
a reasonable method to fulfill its responsibilities under the waste discnarge
requirements.

Accordingly, we find that the Regional Board acted properly and

responsibly in naming the landowner in the waste gischarge requirements.

IIT. REQUEST FUR HEARING

Request: Petitioners have requested a hearing to present evidence

of (1) legal issues and (2) factual evidence regarding operation of the

facility.
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Finding: The request for a hearing is denied. Our regulations
(Title 23, California Administrative Code, Section 2050(b)) regarding hearings
for the purpose of presenting additional evidence require that a request for a
hearing shall be supported by a statement that additional evidence is available
that was not presented to the Regional Board or that evidence was improperly
excluded. If evidence was not presentea to the Regional Board, the reason
shall be explained.

Petitioners allege that there is evidence not presented to the
Regional Board "due to the rapid manner in which the Board closed discussion on
the matter, perceived by Edison representatives at the hearing as a decision on
the part of the Board not to hear any additional argument on the subject.” Our
review of the record in this matter shows that petitioner had ample and
numerous opportunities to present evidence to the Regional board. Edison
submitted written comments in a letter dated December 4, 1985 to the Regional
Board requesting changes in the tentative waste discharge requirements
identical to the changes requested in the petition before us. Edison represen-
tatives met with Regional Board staff to discuss the tentative order on
December 10, 1985. Edison representatives were also present and spoke at the
January 9, 1986 Regional Board meeting. While petitioner may “perceive" that
the Regional Board had decided not to receive additional evidence, the record
shows otherwise. When ample opportunity was available to present evidence at
the Regional Board level, we can and will decline to reopen the matter. We
further note, as regarding legal argument, that petitioner again has had more

than ample opportunity to present such material. As explicitly set fortn in

6'
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our regulations, legal arguments shall be presented as a statement of points
and authorities 4s part of the petition (Title 23, California Administrative

Code, Section 2050(a)(7)).

IV. SUMMARY AND CONCLUSIUNS

1. The petitioner is properly named in waste discharge requirements.
2. Since petitioner had ample opportunity to present additional
evidence earlier, a hearing in this matter is inappropriate.
V. ORDER

IT IS HEREBY ORDERED tnhat the petition in this matter is denied.

CERTIFICATION

The undersigned, Executive Director of the State Water Resources
Control Board, does hereby certify that the foregoing is a tull, true, and
correct copy of an order duly and regularly adopted at a meeting of the State
Water Resources Control Board held on July 17, 1986.

Aye: W. Don Maughan
Darlene E. Ruiz

Eliseo M. Samaniego
Danny Walsh

No: None

Absent: E. H. Finster

Abstain: None

Y

’ ames L. Easton
Executive Director
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of

JUHN STUART, DOING BUSINESS AS STUART
PETROLEUM

ORDER NO. WQ 86-15
For Review of Cleanup and Abatement
Order Dated February 11, 1986,
California Regional Water Quality
Control Board, Central Yalley Region.
Our File No. A-424.

— St S N S S s o

BY THE BOARD:

On February 11, 1986, the Executive Officer of the California Regional
Water Quality Control Board, Central Valley Region (Regional Board), using the
authority delegated to him by the Regional Board, issued a cleanup and
abatement order. The order concerned underground contamination caused by
gasoline wnich the Executive Officer believed had come from a service station
in Glenville (Kern County) known as Jerry's Automotive. The order directed the
property owner, Paul Arnold, the lessee John Stuart doing business as Stuart
Petroleum, and the operators and sublessees Jerry L. and Patricia M. Pitts, to
begin taking remedial action and set up a schedule for compliance and
reporting. Among the actions required by the order were providing alternative
drinking water supplies, investigating the extent of the problem, and
undertaking both immediate and long-term cleanup.

On March 10, 1986, the State Water Resources Control Board (State
Board) received a petition from John Stuart doing business as Stuart Petroleum
seeking review of the cleanup and abatement order. On July 10, 1986, the State

Board received a request for stay and on August 1, 1986, the State Board
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gasoline sources near the station. Wells in the immediate vicinity of the
station and downgradient from the station have become contaminated with
gasoline. Solely on this basis it is reasonable to conclude that the gasoline
station is the source of the pollution.

In October 1985, Kern County Health Department retained IT Corporation
(IT) to investigate the presence of gasoline in ground water in Glenville. A
draft ground water contamination assessment was released in May 1986 (Project
No. 240030). The technical approach to accomplish the study objectives
included the following field activities:

a. Performing soil borings to investigate vadose zone
characteristics and to locate possible sources of gasoline constituents in the
ground water system.

b. Performing a vapor probe survey to estimate the boundary of
the free product plume.

C. Ground water sampling of wells to investigate ground water
quality at the site.

d. Surveying well casing elevations and measuring water level
elevations to determine hydraulic gradients and ground water flow directions.

A1l of these activities have provided information which is consistent
with the finding that the underground tanks at the service station are the
source of ground water pollution.

The soil samples from borings around the gasoline tanks showed high
concentrations of benzene, ethyl benzene, tolune, and xylene (BETX) which fs
considered evidence of gasoline contamination. The vapor probe survey also

found high hydrocarbon concentrations in the vicinity of the underground

gasoline tanks.
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Water level elevations taken in April 1986 show that Well No. 6 is actually
hydraulically downgradient from the tanks. This condition may change at other

times depending on pumping rates of surrounding wells and Well No. 6, but free

product from the tanks can reach Well No. 6.

The final point raised by the petitioner on this issue is their
assertion that tne underground tanks do not leak. Several Petrotite leak
detection tests were run on the tanks. These tests did not detect any
leakage. While the results of these tests must certainly be considered in
determining whether the tanks are the source of pollution, we find that such
results are not sufficient to offset the evidence pointing the other way. It
should be noted that this type of leak detection test can generate inaccurate
results if proper procedures are not followed or if incorrect calculation of
the temperature compensation occurs. There is also the possibility that the
existing tanks or interconnecting piping may have leaked in the past and were
subsequently repaired. A final possibility is that the pollution was caused by
spills and not by leakage. According to County officials, at least one major
spill incident has occurred at the station.

2. Contention: Petitioner, as lessee and sublessor of the property,
is not responsible for any contamination which might have originated on the
property.

Finding: Petitioner contends that neither the terms of the leases
nor the legal doctrine of strict liability make him responsible for what
happens on the property. He is mistaken on both counts.

Water Code Section 13304 contains the following language:

5.

CUT 003768



It is not the province of this Board to assign rights and duties
between various third parties based on their mutual contractual obligations.
Those issues must be decided elsewhere. However, we are obliged to examine the
two leases in this case to determine whether there is a threshold of
responsibility to the public which can be imposed on the petitioner.

On January 11, 1984, the petitioner leased the property from Paul
Arnold for one year with an option for anotner, at $250 per month plus a
percentage of gasoline sales. The renewal option was exercised. Among other
things the lease provided that the petitioner would comply with all statutes,
ordinances, and requirements of all authorities and would be responsible for
maintenance and repairs to the premises, including “plumbing and heating
instal]ations and any other system or equipment upon the premises.” The
petitioner subleased the property to Pat Littrell for most of 1984, then, on
December 4, 1985, entered into a one-year sublease with Jerry Pitts. The
sublease called for rent at $450 per month. Although some of the terms of the
sublease were similar to those in the lease, many terms are different. For one
thing, the sublessor was not made fully responsible for maintaining and
repairing the premises.

Petitioner has cited several cases in support of his position that he
should not be held responsible. On close examination none is compelling. Glen

R. Sewell Sheet Metal, Inc. v. Loverde (1969) 70 Cai.2d 666, 75 Cal.Rptr. 889

3 (FOOTNOTE CONTINUED)

business, in recent years and legislative responses (e.g. Health and Safety
Code §25280 et seq.) have called further attention to the issue.

In some instances criminal penalties have been imposed despite the lack of
actual knowledge. People v. Travers (1975) 52 Cal.App.3d 111, 124 Cal.Rptr.

728; Aantex Pest Control v. Structural Pest Control Board (1980) 108 Cal.App.3d
696, 166 Cal.Rptr. 763.
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not relevant. Responsibility for a problem created in the past is. The
landowner has assured the Regional Board in writing that he will permit access
to the property for the purposes of cleaning up the problem.

The petitioner argues that either Arnold, as the property owner, or
Pitts, as the station operator, or both should be responsible, not him. He
claims he “never did take physical possession of the premises" (Petitioner's
Response, p. 12) and “does not now have any legal interest whatsoever in the
subject premises" (p. 17). From those two literal truths he would have us
infer that he never did have a legal interest. He confuses the legal
distinction between the assignment of a lease where the lessee divests himself
of all further benefits and burdens and a sublease where the lessee wears two
hats and no direct contract exists between the lessor and the sublessee.

(Witkin, Summary of California Law, Eighth Edition, p. 2163.) At all times

during the lease period, petitioner had an important legal interest in the
property and derived income from it. It is disingenuous for petitioner to
argue that he had nothing at stake in the property. Accordingly, we find the
action of naming the petitioner, along with the lessor and the sublessees, as a

party responsible for the cleanup to be appropriate and proper.
IIT. CONCLUSIONS

The cleanup and abatement order issued by the Executive Officer was
appropriate and proper. While the evidence of the source of gasoline
contamination is not conclusive, it is a sufficient basis for the order. The
contractual position of the petitioner as a lessee and sublessor of the service

station give him enough legal control over the property to hoid him responsible

for what took place there.

9.
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of
STINNES-WESTERN CHEMICAL CORPORATION

For review and petition for stay of
Order No. 86-34, Waste Discharge
Requirements of the California
Regional Water Quality Control Board,
San Francisco Bay Region.

Our File No. A-438.

ORDER NU. WQ 86-16

BY THE BUARD:

On May 21, 1986, the California Regional Water Quality Control Board,
San Francisco Bay Region (Regional Board) adopted waste discharge requirements
(site cleanup requirements) Order No. 86-34, to address pollution problems at a
chemical packaging and distribution facility. The order names Great Western
Chemical Company, the current landowner, and Stinnes-Western Chemical
Corporation, a successor in interest to a previous landowner, as responsible
parties. On June 20, 1986, the State Board received a petition from Stinnes-
Western (petitioner) requesting review and stay of the Regional Board Order.
Since we will aadress the petition for review on its merits, we do not need to

reach the issues of the stay request.
1. BACKGROUND

Great Western Chemical Company currently owns and operates a chemical
packaging and distribution facility in the City of Milpitas in Santa Clara
County. The previous landowner, Western Chemical and Manufacturing Company,

bought the undeveloped land in 1969 and constructed a chemical packaging
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December 1982 to determine if solvent tanks or piping had leaked. Organic
solvents were detected in the soil and groundwater on-site. High
concentrations of chlorinated solvents and toluene are present in the soil and
groundwater near the underground and above ground tanks. For example, soil
core samples at the tank farm contained 11,000 parts per billion (ppb) TCE;
6,800 ppb TCA; 2,100 ppb PCE and other organic solvents.

Additional studies have shown that a solvent plume extends laterally
from the tank area off site more than 2,250 feet to the northwest and
vertically for a depth less than 60 feet from the ground surface. Significant
groundwater pollution has occured. As shown in the following table, pollutant
concentrations have exceeded Department of Health Services action levels by
large margins throughout the plume. The maximum historical concentrations are
listed in the table. The results from the date of February 20, 1985 are shown

as a typical example:

CUT 003772



consider Stinnes-Western, as a successor in interest, to be uitimately

responsible for any action of Western Chemical.

IT CONTENTION AND FINDINGS

1. Contention: There is insufficient evidence in the record to
establish that Western Chemical, (petitioner's predecessor in interest)
discharged waste.

Finding: Our review of the Regional Board record shows a number of
different factors which, taken as a whole, lead us to conclude that petitioner
was properly named a responsible party.

At the outset, we note that all parties agree that Western Chemical
and Great Western handled the same chemicals at the site. These are the same

chemicals which have been found in s50ils and groundwater at the site.

Underground Tank Leakage

This groundwater and soil contamination may have occurred several
different ways, or combination of ways. One way is leakage of the underground
tanks. Very high concentrations of chemicals are found in soils and
groundwater immediately downgradient of the underground tank farm. Soil
borings adjacent to the underground tanks show concentrations of both toluene
and volatile organics. Similarly, our experience with underground tanks has

shown that many of tnem leak.1 While petitioners allege tnat the tanks were

1 or example, a recent report by the Environmental Protection Agency (EPA)
estimates 35% of underground motor fuel tanks leak. While the underground
tanks here are not motor fuel tanks, the leakage percentage is probably very
similar. See "Underground Motor Fuel Storage Tanks: A National Survey."
Volume 1, EPA 560/5-86-013, May 1986.
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one-third of the outstanding common stock of Western Chemical. Great Western
submitted the sworn declaration of Jack Hartsook, a former employee of Western
Chemical.

Two declarations specifically mention a spill of PCE, estimated by
Hartsook to have occurred in 1974, and to be from 500-600 gallons, and by Cluff
to be from 300-400 gallons. Cluff indicates that the leakage was into a
concrete containment area, and was then pumped back into drums. As noted
earlier, the concrete above ground sump does not have double containment and
now has cracks in the concrete and a possible separation in the wall joints.

As we will discuss further in regard to other discharges of chemicals
onto the concrete slab, concrete is not impermeable. S$pillage will inevitably
result in some solvent reaching the ground through the concrete. The
permeability of the concrete greatly increases when cracks are present. Cracks
are certainly present now, and we note that at least small cracks are always
present in concrete.3 Thus, we find that the acknowledged spill of PCE
inevitably resulted in some unquantified amount of material reaching the
ground.

The Hartsook declaration also makes reference to several drumming
practices of Western Chemical which would have resulted in the discharge of
chemicals. Specifically, Hartsook declares that during the drumming process,
wherein 54 gallon drums located on a flat concrete slab were filled with

chemicals, some dripping or runoff from the hose would go onto the concrete

3 see, e.g. William B. Kayes, "Construction of Linings for Reservoirs, Tanks
and Pollution Control Facilities.", John Wiley and Sons, 1977 and "Petrology of
Concrete Affected by Cement--Aggregate Reaction“, Duncan McConnell et al.,
Geological Society of America, November 1950, p. 232, et seq.

7.
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absorbed by absorbent clay. “Any spill so small that it could not be absorbed
would escape through evaporation” (Cluff at paragraph 16.)

In our view, what these declarations essentially say is that discharge
of chemicals did occur, in numerous instances during the drumming process and
due to leaking drums and because of the acknowledged PCE spill. We do not
believe this material could have all “"evaporated". Further, because of the
nature of concrete and the "containment" system used by Western Chemical, some

subsurface discharge would inevitably have occurred.

Additional Considerations

In our review of the record, we note several other factors supporting
the naming of Stinnes-Western as a discharger. The Regional Board, in its
response, has explicitly referred to chemical handling practices standard to
the industry at the time Western Chemical owned the site. The Regional Board
states that it has found these past standard practices to be insufficient to
protect the environment from chemical poliution. The Regional Board further
notes that typically chemical handling practices in the past did unknowingly
allow adverse environmental impacts to occur.4

We take administrative notice of the Regional Board's experience and

expertise in this area. The Regional Board has regulated similar companies for

4 Indeed, the Regional Board cites the Cluff and Johns declarations, arguing
tnat the envionmentally unsafe handling practices are still thought to be
appropriate by Cluff ("Insignificant volumes of solvent may escape from the
system"). Further, the Regional Board notes the Johns declaration at
paragraph 11, which does not deny the PCE spill, but alleges that no such spill
"resulted in an adverse environmental impact". As we noted earlier, given the

very low action levels for these chemicals, today we are concerned with any
discharge.
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“preponderance ot the evidence" test, the Regional Board should have applied.
However, given our own review of the record and the facts in this case, and the
conclusion we reached above, we believe the appropriate question is the
standard of review we should apply when reviewing a Regional Board action.

As all parties acknowledge, we dealt with this very issue in previous
Board Order No. WQ 85-7. In tnhe Matter of tne Petition of Exxon Company, USA
(hereafter Exxon).

In Exxon we addressed the question of what standard of review we
should apply when reviewing a Regional Board action. We discussed whether we
should uphold a Regional Board action if there is any possible basis for the
action or whether we should exercise our independent judgment as to whether the
action was reasonable. We concluded that while we can independently review the
Regional Board record, in order to uphold a Regional Board action, we must be
able to find that the action was based on substantial evidence. In Exxon we
determined that the mere disputed payment of taxes for possibly three years was
not sufficient or substantial evidence upon which to base a finding of
responsibility given Exxon's unrefuted explanation that the payments had been
erroneously made.

Clearly, this is not the situation here. Our finding above that
Stinnes-Western is properly named a responsible party is based on numerous
facts and the record as a whole. As we did in Exxon, we reviewed the record
and in this case, determined that there is substantial evidence to name
petitioner.

This is consistent with the test we set forth in Exxon. We note
further that Exxon also dealt with a groundwater pollution problem with

disputed ownership and liability issues. In Exxon we stated at 11-12:

11.
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Uur review of the record, discussed above, and the Regional Board's
judgment, has convinced us that there is a requisite reasonable factual basis
for naming Stinnes-Western as a responsible party. In weighing the evidence,
we particularly take notice that this case involves petitioner's predecessor in
interest, who actively engaged in chemical packaging activities on the site.
We believe there is credible and reasonable evidence that spills did occur
while the prior landowner both owned and occupied the site.

Furthermore, we take notice of the public policy considerations in
such a case. As we discussed in Exxon, fewer parties named in an order may
well mean no one is able to clean up a demonstrated water quality problem. To
the extent possible, we believe that multiple parties should properly be named
in cases of disputed responsibility. This is consistent with the federal
approach as articulated in the Comprehensive Environmental Response
Compensation and Liability Act (CERCLA, 42 USC $9601 et seq.). CERCLA provides
tnat present owners and operators and owners and operators at the time of
disposal of hazardous substances are responsible parties for purposes of
allocating costs in a cleanup.

Our approach today, and nistorically, is also consistent with state
policy. Tne Governor's Task Force on Toxics, Waste and Technology, May 1986,
Final Report specifically recommends that the state explicitly define
“responsible party" in the same way as CERCLA for the purpose of site cleanup.
The Keport notes, at p. 104 that this would help reduce the substantial
uncertainty over who may be held responsible for cleanup costs.

3. Contention: The Regional Board improperly failed to allow

petitioner the opportunity to inspect the site and review the proposed remedial

plan.

13.
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IIT. SUMMARY AND CONCLUSIONS

1. Significant groundwater contamination has occurred both on and off
the site.

2. Looking at the Regional Board record as a whole, we conclude that
petitioner was properly named a discharger. A number of factors support this
conclusion, including:

a. Soil contamination of chemicals known to be stored in the
underground tanks has been found adjacent to the tanks.

b. Chemical discharges occurred above ground. Spills happened
during the drumming process and because of leaking drums. A large PCE spill
occurred. Concrete would not have contained these spills.

c. Historical standard practices of the chemical industry as
noted by the Regional Board have generally been insufficient to protect the
environment from chemical pollution.

d. Any spills during rainfall would have led to discharges.

e. It is reasonable to assume that the large chemical plume
began prior to December 197/8.

3. Using the test we set forth in a previous Board order, we find
that the Regional Board action was based on substantial evidence.

4. The Regional Board should make any changes it believes necessary
in the time schedule due to the limited site access previously available to

petitioner.

15.
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STATE UF CALIFURNIA
STATE WATER RESOURCES CUNTROL BOARD

In the Matter of the Petition of
VALLCO PARK, LTD.

For Review of Orders Nos. 86-48 and ORDER NO. WQ 86- 18
86-49 of the California Regional Water

Quality Control Board, San Francisco
Bay Region. OQur File No. A-441.

—— S W e e

BY THE BOAKD:

On June 18, 1986, the California Regional Water Quality tontrol Board,
San Francisco Bay Region (Regional Board) adopted Urders Nos. 86-48 and ¥6-49.
These orders established waste discharge requirements (site cleanup
requirements) for two properties in Cupertino, Santa Clara County. The
subjects of Urder No. 86-48 were Siemens Components, Inc., a manufacturer of
semiconductors, and the ]andowner,vVa]lco Park, Ltd., the petitioner. Order
No. 86-49 was issued to petitioner as the landowner and to Intersil, Inc., also
a semiconductor manufacturer. The petitioner objected to its inclusion in both

orders and filed a timely petition on July 18, 1986.
I. BACKGROUND

The petitioner owns a parcel of land in an industrial park in
cupertino. In 1970, petitioner leased a portion of the parcel to Intersil,
Inc. for a term of twenty years. In 1974 petitioner leased another part of the
land to Siemens Components, Inc. for sixteen years with an option for another
ten. In eacn lease the tenant agreed to various conditions including a

provision that the premises could not be used in violation of the "laws,

1.
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such a situation, petitioner contends that, by being named, it could be liable
if cleanup fai1ls. We agree with the latter point. If the lessee fails to
clean up the Regional Board should, as between the landowner and the public,
place responsibility on the landowner. Naming the landowner in the
requirements assures such responsibility.

Of course, it should be noted that the lessees have assumed primary
responsibility and are in fact carrying out the cleanup activities. Given this
state of affairs, the Regional Board should continue to look to the lessees
regarding cleanup and only involve the landowner if the lessees fail to comply
with the orders.

[I1. SUMMARY AND CONCLUSION

It is proper to name a landowner as a discharger in site cleanup

requirements.
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STATE OF CALIFURNIA
STATE WATER RESOURCES CUNTROL BOARD

In the Matter of the Petition of

UNITED STATES DEPARTMENT OF
AGRICULTURE, FOREST SEKRVICE
ORDEKR NO. WQ 87-5
For Review of Resolution No. 86-201 of
tne California Regional Water Quality
Control Bodrd, Central Valley Region.
Qur File No. A-457.

BY THt BOAKD:

On Uctober 24, 1986, california Regional water Quality Control Board,
central Valley region (Regional Board) adopted waste discnarge requirements
(NPDE> No. CAOU81906) regulating discharges from a mining project located
witnin tne Plumas Nationa)l Forest. Both the mine operator, Calgom Mining,
Inc., and the United States rForest Service were named as dischargers. The
rForest Service filed a timely petition cnallenging its designation as a

discnarger on November 1Y, 198o.
1. BACKGROUND

Calgom Mining, Inc. operates a gold mine near Canyon Dam in the

vicinity of Lake Almanor. It uses a heap-leacn process whicn consists of ore

crusning, agglomeration wi d artifically-
11ned surtace, and sprayin pile. Tne
leachate from the pile is T tne ore pile.
After all mineral values a lution is passed
through a series of carbon 1 values are
removed. Tne solution 1is rned to the leach
pads.

87-5 foowt

CUT 003781



STATE OF CALIFURKIA
STATE WATER RESUURCES CONTRUL BOARD

In the Matter of the Petition of

UNITED STATES DEPARTMENT UF
AGRICULTURE, FUKEST SERVIUE
ORDER NO. WQ 87-5
For Review of Resolution No. 86-201 of
tne California Regional Water Quality
Control board, Central Valley Region.
Qur File No. A-457.

— —— e S e Saar e S S

BY THE BUARD:

On Uctober 24, 1986, talifornia Regional wWater Quality Control Board,
Central Valley Region (Regional Board) adopted waste discnarge requirements
(NPDEs No. CAO0U81Y06) regulating discharges from a mining project located
witnin tne Plumas National Forest. both the mine operator, calgom Mining,
Inc., and the United States rorest Service were named as dischargers. The
Forest Service filed a timely petition challenging its designation as a

discnarger on November 1Y, 198o.
1. BACKGROUND

calgom Mining, Inc. operates a gold mine near Canyon Dam in the
vicinity of Lake Almanor. It uses a heap-leach process which consists of ore
crusning, agglomeration witn iime, piling the ore on a clay and artifically-
lined surface, and spraying a dilute cyanide solution over tne pile. The
leachate from tne pile is collected in a sump and recycled over tne ore pile.
After all mineral values are leached from the ore pile, the solution is passed
through a series of carbon adsorption columns where the mineral values are
removed. Tne solution is drained from the columns and is returned to the leacnh

pads.
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Tne Forest Service prepared an environmental review of tne project and
1ssued a4 finding that no significant impact would result from tne project. The
finding was based on tne assumption tnat thie mining company would adhere to tne
proposed method of operation and would comply witnh the requirements of all
regulatory agencies. No discharge was allowed.

As a result of intense storms in February of 1986, the nolding
capacity of tne leacnate ponds was exceeded and process water containing
cyanide and possiply metals had to be treated ana discharged. After tnat
episode, tne mining company modified its operation to reduce tne amount of
process water and rainfall runoff tnat woula have to be contained and applied
for tnis NPDES permit to treat and discnarge process water, if necessary,
during periods of extremely nigh rainfall and runoff. Tne permit sets limits
for sucn a discharge. wWnile only Caigom Mining, Inc. was named as a gischarger
under the earlier permit, the revised permit names botn talgom and the Forest

service.

II. CUNTENTION AND FINDING

Contention: Tne Forest Service (petitioner) raises only one issue:
is it proper to name, in the waste discharge requirements 1ssued to 11Ts
permittee, a governmentdl entity whicn owns and manages tne land on which a
discnarge occurs? The petitioner argues that it is not only legally
inappropriate to name it as a discharger under such circumstances, but it 1is
bad policy which makes quick and certain enforcement less likely to occur.

Finding: This Board has consistently taken the posifion that a

landowner wno nas some ability to control what takes place on his or ner land
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can pe nelu accountable for discnarges which occur on the property. In Order
No. WQ 8o-18 (Valico Park, Ltd.), Order No. wQ ¥6-15 (Stuart Petroleum), Order
No. wWQ 86-11 (Southern California tdison company), Urder No. wWQ 86-2 (Zoecon
Corporation), and other earlier orders, we upheld the decision of the Regional
Board to name in waste discnarge reguirements or cleanup and abatement orders
the owner of tne land on which the discharge occurred. In each case, the
landowner did not take an active role in the discharge but, in each case, the
landowner was in a position to prevent the discnarge and knew or should have
Kknown tnat tne discharge was taking p]ace.1
Here tnere is no question that the petitioner knew wnat was going on
in the mining operation. The permit specifically issued by the petitioner to
the mining company discussed tne operation in great detail as did the
accompanying environmental document. The petitioner was also, Dy its own
admission, in a good position to control how the mining operation was
conducted. In the petition, it is stated:
", ..our own laws, regulations, policies and procedures

provide tne Forest Service with the regulatory responsibility

ana autnority to ensure that second parties using National

Forest lands under permit, contract, easement, rignt of way or

otner instrument of occupancy are in compliance with federal,

state and local laws. Tnis includes regulatory duthority to

ensure tneir complaince with federal or state water quality

permits and/or waste discharge requirements.”

Thus, tne three eiements at whichn we 100k to determine that a

landowner can be neld accountable are satisfied in this instance: ownership,

1 Actual knowledge of a discharge may be reguired when a reasonable person
would not have suspected tnat 4 problem could arise from tihe land use

involved. However, a landowner can be held accountable, even without actual
knowledge, wnere the activity permitted on the property mignt be expected, by a
reasonable and prudent landiora, to result in a discharge.

3.
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xnowledge of tne activity, and tne ability to regulate it. Under California
law, the Regional Board acted properiy.

The petitioner has aiso argued tnat since federal regulations require
the operator to obtain a permit (4U Lode of Federal Regulations Section
122.21(b)), tne landowner is not to be included in the permit. Tne conciusion
does not follow from the premise. Clearly a landowner who plans no discnarge
need not apply for a permit. But if the lanadowner, Or someone with permission
to use his or her land, wants to discharge, a permit must be optained. The
regulations deal only witn who must apply, not who may bDe named.2

As we nave noted in many previous orders, even thougn the law permits
tne naming of a landowner in waste discharge requirements, it 1s not
mandatory. In previous cases, we nave reviewed the Regional Board's apility to
determine tne relative aavantages and disadvantages of including a landowner 1n
the order. what we must determine is whetner the Kegional Board's exercise of
discretion is appropriate in tnis case. 1Inis is a close question.

There are bpoth good and bad consequences wnich may result from
including the Forest Service in an order. The Regional Board urges the fact
tnat compliance is more likely since the Forest Service, by having more at

o 1
i

stake, will noid its lessee more accountable. Enforcement capapility may aisd
be increased. Un tne other hand, naming the Forest Service may regrettably

create an adversarial situation and hinger cooperation. On balance and given

2 When the Legislature adopted Water Lode Section 13270, which exempts from
waste discnarge requirements most leases by one public agency to another,
federal agencies were not included. Leases of tne type at issue nere (between
a federal agency and a private party) could have been exempted but were not.
Inciusio unius est exclusio alterius.
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our prior orders regarding who should be considered responsible parties, we
find tnat the Kegional Bodrd acted appropriately.

Because the petitioner is a responsible public agency wnich 1s well
equipped to require compliance of tne mining company, it would be unwise to

seek enforcement of the waste discharge requirements against tne Forest

Service until it becomes clear tnat Calgom will not comply. Tne Forest Service

deserves the opportunity to exercise its own authority pefore the Regional
Board holds it responsiple for any violations of the requirements. While we
conclude that the rorest Service was properly named, we also conclude that the
Regional Boara should only look to tne Forest Service regarding enforcement

should Lalgom fail to comply with the waste discharge requirements.
I11. CONCLUSION

1t is proper for tne Keyional Board to name tne United sStates

Department of Agriculture, Forest Service as a discharger in an NPDES permit
issued to Calgom Mining, Inc. which operates a gold mine on Forest Service
land. It is permissible to name a landowner in waste discharge requirements
wnen the landowner knows of tne discharge and is in a position to prevent or
regulate it. Those standards apply to tne Forest Service in tnis case and the
Regional Board has exercised its discretion in a reasonable way. However, the
Regional Board should not seek enforcement of tne waste discharge requirements

against tne Forest Service unless Calgom faiis to comply.
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IV. ORDER

IT IS HEREBY ORDERED THAT the petition is denied.

CERTIFICATION

The undersigned, Administrative Assistant to the Board, does hereby
certify that the foregoing is a full, true, and correct copy of an order duly
and regularly adopted at a meeting of the State Water Resources Control Boara
neld on April 16, 1987.

AYE: W.D. Maughan
D.E. Ruiz
E.H. Finster
D. Walsh
E.M. Samaniego
NU: None
ABSENT:  yone

ABSTAIN: yone
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STATE UF CALIFURNIA
STATE WATER RESOURCES CONTROL BUARD

In tne iMatter of tne Petition of

PRUDENTIAL INSURANCE COMPANY OF
AMERICA

OKDER NO. WQ 876
For Review of Order No. 36-90 of the
California Regional Water Quality
tontrol Board, San Francisco bBay
Region. Our File No. A-460.

— T e N St St

BY 1dE BUARD:
Un November 1Y, 198b, the California Kegional Water Quality tontrol

Board, San Francisco Bay Region (Regional Board) issued waste discharge

requirements to Micro Power Systems, Inc., Fairchiid Semiconductor Corporation,

and Prudentidl Realty Group.1

At issue was the cleanup of volatile organic
cnemicals found in tne soil and ground water under a site used to manufacture,
test, and assemble semiconauctors. The site, located in tne (ity of Santa
Clara, is owned by Prudential and leased to Micro Power. Faircnild was the
tenant immediately pefore Micro Power. All tnree businesses were named as
discnargers in tne Regional Board order and were required to perform various
tasks daccoraing to a time schedule.

On December 12, 198b, Prudential filed a timely petition asking that

its duties under the waste discharge requirements be distinguisned from those

of tne otner two discnargers.

1 The name "Prudential Kealty Group" appears in tne Regional Board order and
was used in the original petition. However, a request to correct the name to
Prudential Insurance Company of America was received on January 21, 1947 and
that name nas been used in alil matters concerning tne petition since that date.
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cleanup and dabatement oraer,2 it argues that it is an aopuse of tne Regional
soard's discretion and beyond its jurisaiction to require tne landowner to meet
tne same dedadlines as tne otner dischargers in conducting monitoring and
completing investigative reports.

Based on the specific and unique facts of this case, we agree with
petitioner's argument that it snould only bear secondary responsibility for the
cleanup. Those facts include: (a) the petitioner did not in any way initiate
or contribute to the actual discharge of waste, (b} the petitioner does not
nave tne legal right to carry out the cleanup unless its tenant fails to do so,
(c) the lease is for a long term, and (d) the site investigation and cleanup
are proceeding well.

The Kegional Board oraer contains a time schedule for the submission
of a number of technical reports. The first report was due on Marcn 1, 19%7
and tihe last is due on April 4, 1989. Remedial measures implementing
reconmendations containea in those reports are also contemplated in the time
scheou]e.3 Tnere is nothing improper about making tne petitioner responsible
for doing anytning in the time scnedule which tne other responsible discnargers
tail to do. But tne logical fallacy in the Regional Board order nas been
1dentified by tne petitioner. If Micro Power and Faircnild are to turn in a

report on June 1, 1987, Prudential will not necessarily know until June 2 that

¢ Altnougn tne Regional Board order is entitlea "waste discnarge
requirements”, we will treat it as a cleanup and abatement order 1n tnis
discussion and wiil modity its designation in our order.

3 We do not address the merits of the Regional Board order. Both Micro Power
and Failrchild nave filea petitions with us seeking review of tne order. Botn
petitions are currentiy being neid in abeyance at tne request of tne
petitioners.

CUT 003789



sutficient time from tiue date of any non-compliance to carry out the order with

regdard to thal task.

II1. CONCLUSION

For the reasons discussed above, we conclude that the order of the
Regional Board assigning exactly the same duties to all three dischargers is,
under tnhese limited circumstances, untair. The Kegional Board can, without
undue difficulty or expense, set a slightly different standard of performance
for a4 landowner where, as here, the tenants are primarily responsivle for
complying witn the order and the iandlord is restricted by lease conditions
from overseeing the work until violations of the order have occurred. Tne

order wiill be moaified to reflect tnat distinction.

Iv. ORDER

IT I> HEREBY URDERED THAT:

The waste discnarge requirements issued by the Regional Board in Urder
No. 86-Y0 are herepy amended as follows:

1. In paragrapns B.2., C.1, and C.2, tne word "discharger" 1s deleted
and tne phrase "iMicro Power Systems, Inc. and Fairchild semiconductor
corporation” is inserted in iis place.

2. In paragraphs B.2, C.1, and C.2, tne following sentence is
inserted:

"Within 60 days of tne txecutive Ufficer's determination and
actual notice to Prudential lnsurance Company that Micro Power Systems,
Inc. or Faircnild Semiconductor Corporation has failed to comply witn tnis
paragrapn, Prudential [nsurance tompany of America, as landowner, shall

comply witn tiis provision.”
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SAN DIEGO UNIF  PORT DISTRICT (Au)

— Document No, 18283

Fileq JUN 211985
Office of the Clerk

Cross ot # 222147

Ab

SAN DIEGO UNIFIED PORT DISTRICT
LEASE TO

MAURICIO AND SONS, INC.
OF PROPERTY LOCATED AT

2420 SHELTER ISLAND DRIVE
SAN DIEGO, CALIFORNIA
FOR 9 YEARS 6 MONTHS
COMMENCING JUNE 1, 1985

AND ENDING NOVEMBER 30, 1994

586150

ORIGINAL
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essee must perform the necessary maintenance work within ten
(10) days after written notice from Lessor. Further, if at any
time Lessor determines that the premises are not in the condition
described, Lessor may require Lessee to file and pay for a
faithful performance bond, to assure prompt correction without
additional notice. The amount of this bond shall be adequate, in
Lessor's opinion, to correct the unsatisfactory condition.
Notwithstanding, Lessor shall not be required at any time to
maintain or to make any improvements or repairs whatsoever on or
for the benefit of the leased premises. The rights reserved in
this section shall not create any obligations or increase any
obligations for Lessor elsewhere in this Lease.

15. PERFORMANCE BOND: No major construction shall be commenced
upon the demised premises by Lessee until Lessee has secured and
submitted to Lessor performance bonds in the amount of the total
estimated construction cost of improvements to be constructed by
Lessee. 1In lieu of said performance bonds, the Port Director of
Lessor may at his sole discretion accept the performance and
labor and material bonds supplied by Lessee's contractor or
subcontractors, or performance guarantees, Or other satisfactory
evidence that said construction will be timely completed. Said
bonds must be issued by a company gqualified to do business in the
State of California and be in a form acceptable to Lessor.

16. TAXES AND UTILITIES: This lease may result in a taxable
possessory interest and be subject to the payment of property
taxes. Lessee agrees to and shall pay before delinquency all
taxes and assessments of any kind assessed or levied upon Lessee
or the leased premises by reason of this lease or of any
buildings, machines, or other improvements of any nature
whatsoever erected, installed or maintained by Lessee or by
reason of the business or other activities of Lessee upon or in
connection with the leased premises. Lessee shall also pay any
fees imposed by law for licenses or permits for any business or
activities of Lessee upon the leased premises or under this
lease, and shall pay before delinquency any and all charges for
utilities at or on the leased premises.

17. CONFORMANCE WITH RULES AND REGULATIONS: Lessee agrees that
in all activities on or in connection with the leased premises
and in all uses thereof, including the making of any alterations
or changes and the installation of any machines or other
improvements, it will abide by and conform to all rules and
regulations prescribed by the San Diego Unified Port District
Act, any ordinances of the City in which the leased land is
located, including the Building Code thereof, and any ordinances
and general rules of the Lessor, including tariffs, and any
applicable laws of the State of California and Federal

Government, as any of the same now exist or may hereafter be
adopted or amended.

18. NON-DISCRIMINATION: Lessee agrees not to discriminate
against any person or class of persons by reason of sex, color,

H 16283
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WILLIAM HILLYER
OSCAR F. IRWIN
WESTCOTT GRISWOLD
NORMAN R. ALLENBY
HENRY J. KLINKER
BROWN 8. SMITH
JAMES G. EHLERS
JAMES E. DRUMMOND
PETER J. IPPOLITO
GARY S. HARDKE
HOWARD A. ALLEN
ROBERT J HANNA
KENT W. HILODRETH

HILLYER 8 IRWIN
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
CALIFORNIA FIRST BANK BUILDING
530 B STREET - l4th FLOOR
SAN DIEGO. CALIFORNIA 92101-4479

TELEPHONE 6i9-234-6:12!

CURTIS HILLYER (1872:1951)

CHARLES J. iINGBER
STEVEN M. HILL
MICHAEL F. MILLERICK
MURRAY T. S. LEWIS
DONALD L. CUPRIT
MARK G. BUDWIG
LESA CHRISTENSON
MARK D. MARTIN
DOROTHY J. ALMOUR
CARY R. BOND
STEVEN C. SAYLER

JONATHAN S. DABBIER! TELECOPRIER 6i9-234-3954 DEB C PEDERSDOTTER
HOWARD E. SUSMAN STEFPHEN M. BRIGAND!
ROBERT L. ZAJAC
iN REPLY REFER TO
July 27, 1988 GURTILE g4R1.22

Ladin H. Delaney

Executive Officer

California Regional Water Quality
Control Board, San Diego Region
9771 Clairemont Mesa Blvd., Suite B
San Diego, CA 92124-1331

Re: Cleanup and Abatement Order 88-86
_ = (Mauricio and Sons, Inc.)
- Request for Public Hearing on August 29, 1988

Dear Mr. Delaney:

The San Diego Unified Port District hereby requests a public
hearing to be held on the above-entitled matter, at the August
29, 1988 Regional Board meeting, commencing at 9:00 a.m., in
Room Bl09 at the State Office Building, 1350 Front Street, San
Diego. This written notice is given pursuant to your July 5,
1988 1letter to Mr. Don Nay, Director, San Diego Unified Port
District.

If you have any questions concerning this matter, please
contact myself, or Howard Susman.

Mark D. Martin
Howard E. Susman

HILLYER & IRWIN

MDM/b3jb _
CERTIFIED MAIL oo
RETURN RECEIPT REQUESTED ﬁ

[

cc: San Diego Unified Port District f;
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CHICAQO OFFICE

SEARS TOWER, SUITE S800
CHICAGO, ILLINOQIS 80808
TELEPHONE (312) 878-7700
TELECOPRPIER (3i2) @@3-9787

-OS ANGELES QFFICE
558 SOUTH FLOWER STREET

LATHAM & WATKINS

ATTORNEYS AT LAW
701 "8 STREET, SUITE 2i00
SAN DIEGO, CALIFORNIA 92101-8197
TELERP» ONE (819) 236-1234
TELECOPIER (819) 896-74|9
TLX S90778
ELN 82793276

PAUL M. WATK!NS (1899-1973}
DANA _LATHAM (I898-1974)

QORANGE COUNTY OFFICE

AB0 TOWN CENTER DRIVE
TWENTIETH FLOOR

.05 ANGELES, CALIFORNIA S007!-2466

NEW YORK, NEW YORK 10022-4B02

COSTA MESA, CALIFORNIA 92626-:9:8
TELERHONE (7!4) 540-i23%8
TELECOPIER i714) 7%%-8290

TELEPHONE {213) 485-1224
TELECOPIER (213) 614-8763

NEW YORK OFF:CE

5380 AT THIRD, SUITE 1000 July 27 ’ 1988

8688 THIRD AVENUE

WASHINGTON, D.C. OFFICE

1001 PENNSYLVANIA AVE, NW, SUITE :30C
WASHINGTON, D.C. 20004-280%
TELEPHONE (202; 637-2200
TELECOPIER {202} 837-220!

TELEPHONE {212) 908-1200Q
TELECOPIER (212} 75i-4864

HAND DELIVERED

Ladin H. Delaney

Executive Officer

California Regional Water
Quality Control Board

9771 Clairemont Mesa Blvd.

Suite B

San Diego, California 92124-1331

Re: Cleanup and Abatement Order Nos.
88-70, 88-78, 88-79 and 88-86

Dear Mr. Delaney:

Latham & Watkins is acting as legal counsel for
Shelter Island Boatyard, Kettenburg Marine Corporation, Bay
City Marine Incorporated and Mauricio & Sons, Inc. concerning
the referenced Cleanup and Abatement Orders. Pursuant to
your letters dated June 30 and July 5, 1988 transmitting the
Cleanup and Abatement Orders to our clients, the purpose of
this letter is to request a public hearing concerning Cleanup
and Abatement Order Nos. 88-70 (Shelter Island Boatyard), 88-
78 (Kettenburg Marine Corporation), 88-79 (Bay City Marine
Incorporated), and 88-86 (Mauricio & Sons, Inc.).
Additionally, we request that you immediately provide us with
any and all documentation which you have compiled regarding
these cleanup and abatement orders and which you relied upon
in issuing each of the orders, or which you intend to rely
upon in the public hearing on this matter.

While we anticipate that it may be productive to
meet with your staff and explore informally how the issues
raised in these orders may be constructively resolved, in the
event that a mutually acceptable approach cannot be agreed
upon we request you to identify all documents, witnesses and

s06\dLm\boatyard. Ltr Qf1é9/1
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LATHAM & WATKINS

Ladin H. Delaney
July 27, 1988
Page 2

other evidence you intend to rely upon in the public hearing,
and to make your witnesses available so that we may
interview them in advance of the hearing.

My colleague, Allen Haynie, who is working with me
on these matters, will be contacting you to make arrangements
for our promptly obtaining the documents requested, and to
arrange an early meeting with your staff.

Very truly yours,

ULl s>

David L. Mulliken
of LATHAM & WATKINS

cc: Roy F. Hobbs
J. Thompson Fetter

David Lloyd
Anthony Mauricio

SD6\dIm\boatyard. L tr
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WILLIAM MILLYER H l L L Y E R 8 l R W l N CURTIS HILLYLR (1872109}

OSCAR F. iRWIN

WESTCOTT GMSWOLD A PROFESSIONAL CORPORATION CHARLES U INGBER
NOR X STEVEN M.
mEnAY 3;'.'...‘.‘::::" ATTORNEYS AT LAW MICHAEL ¥, MILLERICR
SROwW . MURRAY T. @§. "
JA”‘:O' ::L‘::‘ CALIFORNIA FIRST BANK BUILDING Uoonu.ot, C‘u':":
JAMES £. DRUMMOND 530 B STREET - 4™ FLOOR l:A:n:.'::o:é:
. A Ch N
i iiphabign eriing SAN DIEGO. CALIFORNIA 92101-4479 O ARK & MARTIN
HOWARD A ALLEN DOROTHY J. ALMOUR
ROBEAT .. HANNA TELEPHOME 819-234-812 CARY R. BOND
KENT W. HILORETH STEVEN C. SAYLER
JONATHAN 8. DARSIERI TELECOPIER 619-234-39%4 OEB C. PEDERIDOTTER
HOWARD €. SUSMAN
MICHAEZL €. LYOM
ROBERT . ZAUAC July 2 7 1988 N REPLY REFER TC
! QUR FiLE
8481.14
8481.19
8481.20
n ? 8 m : 8481.21
: 8481.22
[
~ SAN DIFGN REGIONAL
. WATER QUALITY CONTROL BOARD ~
Mr. David T. Barker

California Regional Water
Quality Control Board
San Diego Region
9771 Clairemont Mesa Blvd., Suite B
San Diego, California 92124-1331

RE: 8San Diego Unified Port District; Water
Quality Enforcement

Dear Mr. Barker:

Mark Martin and I wish to thank you and Jim Munch for
visiting with us yesterday morning regarding the several
outstanding RWQCB compliance orders to which the Port is or may
become a party.

As I indicated, the Port is concerned about the
language in the compllance orders for Shelter Island Boatyard,
Kettenberg Marine, Bay City Marine, and Mauricio & Sons.
Specifically, the requirement that the Port use its “governmental
authority” to obtain compliance with NPDES permits, was unclear.
This will confirm your clarification in this morning’s meeting
that the Board would not seek to involve the Port District so
long as the primary parties to the orders perform the required
cleanup. The above-mentioned Ygovernmental authority” is merely

reference to the Port District’s rights as 1lessor of the -
tidelands. N
We also discussed the situation involving Paco :
Terminals, Inc. Enclosed for your reference is a copy of the h
claim of Paco Terminals, Inc. filed with and against the Port g
District. We look forward to notification from your copy service :

that a cbmplete set of the Board’s files relating to Paco
Terminals has been prepared for our use at our expense.

"r

o i
v &A (b“J\J
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HILLYER & IRWIN

A PROFESSIONAL CORPORATION

Mr. David T. Barker
July 27, 1988
Page 2

Coincidentally, yesterday afternoon we received a visit
from attorney Bruce McGowin, representing Wausau Insurance
Company. Mr. McGowin acknowledged his visit with you, and
briefly inquired about the background and status of the Paco
Terminals situation. I informed Mr. McGowin (as I informed you)
that the Port is willing to cooperate in every appropriate way
(including the identification of any Port employees who operated
cranes at the Paco site). However, the Port will not serve as
the “deep pocket” for cleanup costs occasioned by the activities
of others, except as required by law.

Finally, I wish to confirm our understanding that the
RWQCB has no direct interest in discharges from underground
storage tanks surrounding San Diego Bay, so 1long as such
discharges do not enter the Bay itself. The Board does, and

will, consult with the San Diego County Department of Health
Services, as appropriate, regarding such matters.

We look forward to working with you in the future.
Please feel free to contact me should you wish to discuss any of
these matters.
Sincerely yours,
HILLYBR & IRWIN y
/ < B
¢
- .
Howard E. Susman
HES:d1lr

cc: Joe Patello

25X63
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- Paco TERMINALS, INC.

2720 Terminal Street Port of San Diego

P.O. Box 2026 Office: (619) 4744623

National City, CA 92030-0451 Telex: 183148
pistrict Clerk For District Clerk Use Only

San Diego Unified Port District
P.O. BOX 488 0y
San Diego, CA 92112 Document No: 3&&569

RE: The Claim of Paco Terminals, PFiled: JUN 17 1988
Inc., Against the San Diego
Unified Port District

Dear District Clerk:

Paco Terminals, Inc. (Paco) hereby presents this claim to the San
Diego Unified Port District (Port) pursuant to Section 900 et.
seq. of the California Government Code.

1. CLAIMANT:

Paco Terminals, Inc. Bﬁchv

2720 Terminal Street

P. 0. BOX 2026
National City, CA 92050-4628 JUN 17 188

- SAN DIEGO UNIFIED
Tele. No. (619) 474-4628 N eT
NOTICES: Office of the Clerk

Notices relating to this claim should be sent to:

John J. Lormon, Counsel
Lormon & Wolf

787 Broadway, Suite 1740
San Diego, CA 92141-5311

2. Date/Time of Incident:

The incidents in this case are based on allegations of
discharges of environmental contaminants including but not
limited to copper ore into San Diego Bay adjacent to the 24th
Street Marine Terminal, National City, California, and to other
real and personal property in the vicinity of the 24th Street
Marine Terminal. Paco has and continues to incur expenses and
suffer liabilities and damages in responding to these
allegations.

It is alleged that there have been continued and repeated
discharges of these contaminants. These discharges are alleged
to have occurred on various unspecified dates during the lease
period (i.e. October 1, 1978 through and including January 31,
1988). Additionally, these discharges by the Port allegedly

continue to the present time and through unknown dates in the
future. Paco expressly denies any and all responsibility for

said discharges and resulting harm. /
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In addition, the Port's unfair business practices relating to any
and all agreements which Paco has.entered into with the Port from
1978 through the present, including renewals or the exercise of
options for these agreements, have caused and continue to cause

Paco to incur harm.
3. Location:

San Diego Unified Port District, 24th Street Marine
Terminal, National City, California and surrounding
real and personal properties including portions of
San Diego Bay.

‘. Description of Incident Resulting in Claim:

Paco leased approximately a 100,000 square foot portion of
the Port's 24th Street Marine Terminal, National City,
California. This lease commenced on October 1, 1978 with options
extended to January 31, 1989. Paco terminated this lease
effective January 31, 1988,

This lease and a separate Terminal Operator Agreement (Agreement)
with the Port required Paco to perform bulk ore unloading,
loading and related activities. Paco undertook such activities
pursuant to its lease, the Agreement and other arrangements with
the Port. Paco's activities were conducted pursuant to the
Port's authority and oversight, under the Port's direction and/or
control, or pursuant to the Port's failure to exercise such
oversight, direction and/or control, and with equipment,
facilities and supervisory personnel provided by the Port.

The Regional Water Quality Control.Board (RWQCB), San Diego
Region contends that discharges of bulk ore emanated from the
24th Street Marine Terminal during the course of Paco's
unloading, loading and related activities dealing with bulk ore
products. The RWQCB claims that these discharges caused or
threaten to cause waste to be discharged or deposited into the
waters of the state. Purther, that these alleged discharges and
deposits created or threaten to create a condition of pollution
or nuisance. According to the RWQCB the accumulation of these
alleged digcharges into San Diego Bay and surrounding locations
may continue to be released at any time. Paco expressly denies
that it caused or permitted any such discharges or deposits of
bulk ore.

Any and all written agreements which Paco has entered into with
the Port relating to Paco's operations at the 24th Street Marine
Terminal have resulted from the Port's monopoly powers, use of
unfalr business practices and by restraint of trade practices.
The terms and conditions of the Port lease and the Agreement and
all renewals contain exculpatory-type provisions in the Port's
favor that are unreasonable on their €face. These terms and
conditions result from the following: an improper use of the
Port's monopoly power over all non-federal government lands on

2 22369
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San Dlego Bay; by means of unfal: buslnols practices in that no
meaningful opportunities to barxgain for ‘'different terms and
conditions in the lease or the Agreement was ever provided to
Paco; and, by conspiracy in that the five city members of the
port established terms and conditions in the subject doculonts
that restrained trade.

In addition to the environmental and natural resources which have
allegedly been damaged and the harm to Paco from the Port's
unfair business practices, third party claims for personal and
property harms allegedly have resulted and may result. Por
example, the Port has made allegations that Paco is liable for
harm to its real and personal property as a result of Paco's
unloading, loading and related activities at the 24th Street
Marine Terminal. (See Port letters dated Pebruary 5, 1988 and
March 7, 1988 included as Attachments A & B to this claim). Paco
expressly denies that it has harmed any real or personal property
or any person as a result of its actions or inactions at the 24th
Street Marine Terminal including harm to San Diego Bay and/or
surrounding properties or people.

5. Persons Having Pirst-Hand Knowledge of Incident:
Witnesses (Name/Address/Phone):

At the present time Paco does not know all of the people or
the specific persons having first-hand knowledge; however,
certain Port Commissioners, Directors, Officers and employees
during relevant times have first-hand knowledge of the Paco
operations and the RWQCB allegations and orders all resulting in
liability to Paco. A

At this time Paco references the witnesses as Does one (l)
through five hundred (5@8).

6. Describe Property Damage or Personal Injury Claimed:

Based on what Paco now knows, the items of damage include
but are not limited to the following: money damages and special
damages both in the past and on a continuing basis in defending
and dealing with the alleged harm to San Diego Bay; environmental
and natural resources liabilities; harm resulting from the
Port's unfair business practices; and, claims asserted by other
parties including the Port all to Paco's detrinment.

Paco's claim further includes legal and equitable indemnification
and/or contribution by the Port for any and all costs, expenses,
liabilities and damages paid or assessed against Paco in the
past, at the present or in the future.

7. Owner and Location of Damaged Property or Name/Address of
Person(s) Injured:
The property that is damaged includes but is not limited to
RWQCB's specified portions of San Diego Bay adjacent to the 24th
Street Marine Terminal, National City, California, and

3 22369
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r;uftonndlng real ahd'pc:lonal property, as well as money and
special damages incurred by Paco.

Based on information and belief, Paco believed that relevant
portions of San Diego Bay and the 24th Street Marine Terminal are
owned by the Port. 1In addition, other surrounding real and
personal properties may be owned by the Port or private parties
including Paco.

The name and address of the injured person is the same as set out
in Item 1 herein for the Claimant.

The damaged real and personal property is located, but not
limited to, in, on, under and/or around San Diego Bay in the

vicinity of the 24th Street Marine Terminal, National City,
California.

8. Amount of Damages Claimed as of the date of presentation of
the claim; Jurisdiction over the Claim:

(l1). The damages claimed exceed $19,0049.

(2) . The jurisdiction for this claim rests in the Superior
Court.

9. Additional Information:

Any additional information concerning these matters may be
obtained from John J. Lormon, Counsel to Paco.

Dated: \77/”‘-_4{ /ZY?

[
rt B, Pate, President
aco Terminals, Inc.

Clajimant:

4 22363 o
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o dUN D tBE 124y Fi  Paco TER:! Na, FRGE, Q24
T 81 768 15:29 Cower T, i MIEIE dii-6;52 ke

% Port of San Diego

and Undbegh Fleid Alt Termingd
(619) 1913000 « RO. Bor 488, Sen Diugo. CaMfornts 97113

Tebzuary §, 190¢

Rohere . Page, President

P800 Terminals, 2ine,

/9 Coopsr Btovedoring €o., Ine.
Post Qffice Box 15¢¢

Mobile, AL 36601

Dear M, Pate;

By letter datea January 7, 1993, YOu were notified that Paco's
leass covaring pproxizately 100,900 square feet ©f land at the
2420 Gtoget ¥arine Termina! in National City would oxgtzo
Jenuary 31, 1988, The letter otated the District would nes
&Csopt t:ll‘lli@h 0f she leaged prémiges until the surplus

reterial (e.g,, CLPPer Gonsentrata) was removed from the leasged
Premises and adjazent tidelands,

Ar (ngpection of Paco's leagehold was ¢onducted on February 1,
1902, The inspection revealed that an \Wracceptable amount of
nIplus mateurial Temaine on Paco's leasshold and adjagent
tidelands., vyou X8 agaln notified that the Digsriot Tequires
thet 811 sysplus mMaterial be ramoved from the leased premiges and
adjacent tidelands. guch removal i¢ an obligatien of Paco
pureuant to Paragraph 37 of its lease. Algo, during the period
of time srployed ¢o Femove the surplus material, Pace is
obligated to gontinyg £o pay the District, as Yequired by and in
8ccordence with Paxagraph 37 of 88id lease,

L

Please contact me if you have &Y questiens o £ 3 nay be of any
Rssistance,

$iarerely,

DIRX I, MATNIASEN .
Senior 2roperty Manager L2369
Property Departmant 5

Attachment A
OINn/ Lao
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\  Port of San Diego
nd Undbergh Reid Alr Termingl

(619) 2913000 « 2O, ga 444, g4n 0.eg0.
March ?, 1966

Qailfornig g

Paco Terminglg, [ng,

Cooper Stavedor|
Post 07f1ce Box

o} w & fﬂc.
1565 0 TPV,

Mobile, AL 36501

suaJecr;

Dear Sip:

On Janusry 31
et the 2th Serpos Marine Terming!
the Vaus

Your Jeese for th
¢ the rycovel of
irprovemeats s

showiny

Parsgreph 14 of the
s Mg
vBisey g
1mpro emerts of
frivelTed or made th

"t

In order to comp!
be con Y 13 hed;

1,

Paco Terminaly, Ire, Leasenolry - 24th

Straet Martey v,
Nattong) City, Californd,y

y 1998, your Tease expired for 100,000 square

Nattonal City, Calitorn
*or Jir referengy,

the following Piragraphs which
In¢ meintengrey and repatir of

feet .

fa.
8ho1d 1y Sttacked

(s area ineluded
BUrplus meterial

€4ss, “"Maintenance ang Repatry,
Consideration fop the
nd repatir the Toaged Preafses gnd ¢1f
8hy kind which have bean or m be arected,

érecn {a ?ood 8NC substantiql repair and
wishoute tnitition the Paiating

$tates

art of thy leaging thereor

) mafntadn

et

deb:
n » - f
RN,

L XN

barges hulls,

Jong!
$0 45 to Tesve 2
- Siupind oy Lesses ¢ 0",

¥ with the terms of YOur leage, the

following work

acent to
on of the

the Count
8% Sertrac
ef thy asph
to detemming the

A1Y residus) copper concentrate, both on and ldi
0 lsasetolq, PEL b8 removed tg Che satfsfpes
&g1ona) wctor,ouc1jt{ Cortrol 30¢rg (RW3C8) ang
$oariment of Hegleh srvices (CDOHS), Paco my
§ reputable testing Comptny 20 take coreg
y?n? 5011 {a order
of posginty pere
PRalt and ynde

9N of ceras and storm
n

b approved by Distr Attachment B
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10.
i1,
i1,

EER T TRt BaIl CERCin

- FIAP AR
...

The contatngr crans rails and Ware#hsa Lo Toyrreds dridge
trang turring platey sre severely cyrroded 90 pitted o8 the
resule of the electrolytic setion of the copper concoatrite.
Pago'e Bherations Neve alse destraye? the turroundl saphelt,
Reploning crare ro's ord tining p'otes ond roepy and
replacieg asphalt Between the contitrer ratly phald
parformed,

The Grez of ntssing pavemant, tndicated on the attacred

Ikt 4nd murked by paint fa bie Held, st be resairsd,
ongecting of under ;in! soil, uluvut‘:!.cntotin' asphe's

te nedl lines, ond esrstructing agm s4phelt ta pavement
1¢ accordances with specificatlion pravided to Peco on
“acerser 14, 197, shal) be performee,

The coDper_corcontrate M 8180 sevaraly demaged the revfer
cutlets. The mete) fremes, 1ids, and e‘o eleétrice) fpment
w'thin the reqfer outiets heve afy been |ubatanciclly.§:mng'd.
Repiacement of the alectrica) squippant, mets) frames, grd
11ds {8 roquireq,

Clesn T1ghting tawery ond Yights,

Teen electrical gwitchgear,

Repeir radlrosd tracks at ¢ar stop nesr north restroom,

Rapair retlroad track whire cars werg ynloaded.

c;-s? copper condentrale from contatrar crane running gesr and
wheels. ‘

Truck sedtes snall be cleaned acc rastored to working order,
fapatr and cleen mafnbersnce bytlding,
Repate rafiroad tracks Yocatud fnebatweon coatainar erans raily,

Plesse provide tnlg office with o scheduls ¢4 %0 when you prodose te
eccoplish the gdove tashs,

P11 PTATY
's”’.h’

£ &
NE, B, WILOUR
Aot Enginger

Attachagnt
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e,
A\
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MaR 23 '38 {}:2¢

1. Methi{asen

Qarratt (Marine Sparaiions)
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PORT DISTRICT LRASEHOLDS
WITH POSSIBLE WASTE CONTAMINATION

1. Tonga Fuels, Inc. Pacility at 2385 Shelter Island Drive
Underground storage Eaﬁk petroleum contamination. The
underground stccage tanks have been removed. Tenant has

undertaken efforts at cleanup, utilizing Converse Environ-
mental Consultant. Former tenant was Union Oil co.

2. Nalco Plumbing & Heating, Co. Site at 1420 Tidelands Ave.,
Nationalgﬁlg§
Report by Kleinfelder Environmental Consultants indicates
some areas of staining of the surface soil likely the result
of petroleum hydrocarbon contamination. The report indi-
cates that "the total volume of the soils appears minimal,
and probably does not exceed 10 cubic yards.” Two under-
ground storage tanks are present; whether there is any
contamination is not known.

3. Paco Terminals, Inc., 24th Ave. Marine Terminal, National
City
Copper concentrate discharged in Bay.

4, J-MAC and Dixieline Lumber Co. Site at 3040 Tidelands Ave.,
National City
Petroleum hydrocarbon contamination as a result of under-
ground storage tanks.

5. Airport Fuel Farm.
Petroleum hydrocarbon contamination as a result of under-
ground storage tanks. Tenants, former tenants, or operators
include Arco, Lockheed Air Terminal, Chevron U.S.A., Inc.,
Texaco, Shell 0il, Jimsair, Union 0il Co., and Aircraft
Services Int,

6. NASSCO, Parcel South of 19th Street on Tidelands Ave.,

National City.

Surface hydrocarbon contamination noted in report by Applied
Hydrogeologic Consultants. The amount of contamination
according to the report appears to be limited to under 7-8
cubic yards of soil.

7. Foot of Crosby Street
Petroleum hydrocarbon contamination from underground storage
tanks, or above-ground storage tanks. Tenants, former
tenants, or operators include Union 0il Co., Sam Crivello as
operator for Union 0il, Zan-C, Inc., FG& H Petroleum Co.,
Inc. and Crowley Constructors. Crowley Constructors is the
most recent lessee and has not utilized the storage tanks.

8. In addition, the Port District has received Clean up and
Abatement Orders addressed to Shelter Island Boat Yard,
Kettenberg Marine, Bay City Marine, and Mauricio and Sons.
Current assignee of Mauricio and Sons is Nielsen Beaumont
Marine, Inc.

ARTYY S 00 W
| X ¢ N ~
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STATE OF CALIFORNIA .
CALIPORNIA REGIONAL WATEF WALITY CONTROL BOARD
SAN DIEQO REGION

0771 Chairemont Mms Bivd., Suite §

Son Diego, Californig 521241331

Telephone: §19) 2683114

July §, 1988
CERTIFIED MAIL - RETURN RECEIPT REQUESTED

Mr. Anthony Mauricio, President
Mauricio and Sons, Inc.

1864 National Avenue

San Diego, California 92113

Dear Mr. Mauricio:

Enclosed is a copy of Cleanup and Abatement Order No. 88-86. This Cleanup and Abatement
Order is issued to Mauricio and Sons, Inc. under the authority of California Water Code Section
13304 for discharging waste in violation of Order No. 85-03, NPDES No. CA0107719, Waste
Discharge Requirements for Mauricio and Sons, Inc.. San Diego County.

You are hereby notified that you have the right to a public hearing before the Regional

Board concerning Cleanup and Abatement Order No. 88-86 on August 29, 1988. If you desire to
have a public hearing at the Regional Board’s August 29 meeting, you must notify this office

of your request for the public hearing in writing by July 29, 1988. If no written request

for a public hearing is received by July 29, then a public hearing will not be scheduled.

The August 29 Regional Board meeting will begin at 9:.00 a.m. in Room B109 of the State

Office Building, 1350 Front Street, San Diego.

I strongly urge a prompt and complete response to each directive of Cleanup and Abatement
Order No. 88-86. Both my staff and I will be happy to work with you toward achieving
compliance with the Cleanup and Abatement Order. If you have any questions concerning this
matter please call Mr. James Munch at the above number.

@‘O'\

LADIN H. DELANEY
Executive Officer

JBM:bdk

cc:  Mr. Jeremy Johnstone, Environmental Engineer
c/o Water Management Division (W-4)
Eanvironmental Protection Agency
215 Fremont Street
San Francisco, California 94105
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STATE OF CALIFORNIA - VUEWN UL WaWNITIEGI MY, e _
" SRR

CA'.IFORNIA REGIONAL WATI "4ALITY CONTROL BOARD
SAW DIEGO REGION

9771 Clsiremont Mesa Bivd, Suite B

San Diego, Californis 92124-1331

Telephone: 619) 265-5114

Certified Mail-Return Receipt Requested
P 959 506 195

October 17, 1988

Mr. David L. Mulliken

Latham and Watkins

Attorneys at Law

701 B Street, Suite 2100

San Diego, California 92101-8197

Dear Mr. Mulliken:
CLEANUP AND ABATEMENT ORDER NOs. 88-70, 88-79, 88-78, 88-86

As you know, a hearing before the Regional Board was requested by
Shelter Island Boatyard, Bay City Marine Inc., Kettenburg Marine
Corporation, and Mauricio and Sons Inc., in order to contest the
findings of the subject Cleanup and Abatement Orders which were
previously issued by the Regional Board Executive Officer. After
taking testimony from Regional Board staff and representatives of
the four boatyards at its regularly scheduled meeting on October
3, 1988, the Regional Board continued the hearing to November 21,
1988, the next scheduled board meeting date.

The Regional Board intends to conclude the hearing on the Cleanup
and Abatement Orders at its November 21 board meeting.

At the October 3 Regional Board meeting Senior staff engineer
David Barker gave a staff presentation regarding the boatyard
Cleanup and Abatement Orders. The substance of Mr. Barker's
October 3 testimony was contained in the findings of the subject
Cleanup and Abatement Orders. We do not intend to repeat Mr.
Barker’s presentation at the November 21 meeting; however, he
will make brief introductory remarks and update the Board on
issues related to the Cleanup and Abatement Orders that have
occurred since the October 3 meeting. Staff engineer James Munch
and Environmental Specialists Peter Michael, Christopher
Sandall, and Deborah Jayne, who participated in site inspections
and sampling, will be present at the November 21 meeting and
will be called by the Regional Board to testify if necessary.
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Mr. David Mullixen -2-

In order to expeditiously conclude the hearing on the boatyard
Cleanup and Abatement Orders, the boatyards are required to
submit to the Regional Board, no later than November 3, 1988,

1. A list of all witnesses whose testimony the boatyards
intend to introduce on November 21; and

2. The written testimony of each witness. Each witness
will be given five minutes to summarize his or her
written testimony at the hearing on November 21.

The boatyards will be given a total of thirty (30) minutes for
cross-examination of Regional Board staff. Cross-examination will
be restricted to matters covered on direct testimony, unless
otherwise authorized by the Regional Board chairman. Additional
time for cross-examination may be allowed, at the discretion of
the Chairman, upon a demonstration by the boatyards that
additional cross-examination is necessary, relevant, and not
redundant.

Members of the public, other than the boatyards and their
representatives, will be given five (5) minutes to give oral
testimony. Interested members of the public are encouraged, but
not required, to submit their testimony in writing to the
Regional Board.

The hearing on November 21 will be limited to the validity of

the findings in the four Cleanup and Abatement Orders previously
issued to the boatyards in this matter. The Regional Board will
conduct another hearing(s) in the future to consider whether the
remedial action alternative identified by the boatyard(s) is
appropriate and to make appropriate amendments to the Cleanup and
Abatement Orders. All interested persons will be notified of
this future hearing or hearings.

I would now like to address the Best Management Practices plan
analysis report and the sediment cleanup alternative analysis
report required under the directives of the Cleanup and Abatement
Orders. At the October 3, hearing you reported that work would
be initiated on these reports and that the required reports would
be submitted by November 1, 1988. As you may know, the sediment
cleanup alternative analysis report is required to include a
detailed analysis of the lateral and vertical extent of the
contaminated sediment associated with various cleanup levels for
each boatyard. During a meeting with Woodward Clyde consultants
on October 12, 1988, it was determined that such an assessment
could require the collection of additional samples and that there
was insufficient time for sample collection and analyses prior to
November 1. In view of the fact that a time extension appears
necessary to allow Woodward Clyde consultants to properly
evaluate the various alternative cleanup levels, I request that
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Mr. David Mulliken

you review the requirement
cleanup analysis report an

-3-

is report,

8 for completion of the sediment
d provide me with a revised time
schedule for completion of the report.
Management Practices plan analys

Regarding the Best
I apprecliate your

cooperation in preparing this report and request that you inform

Mr. David Barker of my staff

of any delays that will prevent the

submittal of this report by November 1.

I1f you have any questions o
further please contact Mr.

number.

Very truly yours,

BB

LADIN H. DELANEY
Executive Officer

DTB:cg

cC:

Mr. William Roberts
General Partner

Shelter Island Boatyard
2330 Shelter Island Drive
San Diego, Ca 92106

Mr. David Lloyd, President
Bay City Marine, Inc.

4960 North Harbor Drive
San Diego, Ca 92106

Mr. Thomas Fetter, President
Kettenburg Marine Corp.

2810 Carleton Street

San Diego, Ca 92106

Mr. Anthony Mauricio,
President

Mauricio and Sons, Inc.
1864 National Ave

San Diego, Ca 92113

r wish to discuss these matters
David Barker of my staff at the above

Mr. John V. Foley

Regional Board Chairman
Moulton Niguel Water District
27500 La Paz Rd
Laguna Niguel, Ca 92677-1098
Mr. Howard Susman

Hillyer & Meyer

Attorneys at Law

California First Bank Bldg
530 B Street - 14th Floor

San Diego, Ca 92101-4479

Ms. Sheila Vassey

Office of Chief Counsel

State Water Resources Control
Board

P.0. Box 100

Sacramento, Ca 95801-0100

Mr. Don Nay

S.D. Unified Port District

P.O. Box 488

San Diego, Ca 92112
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PAUL R. BONDERSON BUILDING
901 P STREET
P.0.BOX 100
SACRAMENTO, CALIFORNIA 95801
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Mr. David B. Hopkins
Mr. Mark D. Martin
Hillyer & Irwin

530 B Street

San Diego, CA 92101

Dear Messrs. Hopkins and Martin:
CLEANUP AND ABATEMENT ORDERS NOS. 88-70, 88-78, 88-79, AND 88-86

This is to confirm my representation to you on October 3, 1988,
at the meeting of the California Regional Water Quality Control
Board, San Diego Region, that the San Diego Unified Port District
would be given the opportunity for a hearing and the opportunity
to present any available defenses prior to amendment of the
above-referenced enforcement orders to include the Port District
as a discharger.

Please contact me at (916) 322-0215 if you have any questions
regarding this matter.

Sheila K. Vassey éc¢42§;jZ(
Staff Counsel

cc: Jack Foley, Chairman :
Ladin Delaney, Executive OfficeI'V/
San Diego Regional Water Quality
Control Board

Sincerely,
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1550 Ll Crle North woodward-Clyde Consultants 0

(619) 294-8400

LETTER OF TRANSMITTAL

SAN DIEGO REGIONAL WATER QUALITY QOONTROL BOARD DATE October 12, 1988
TO: :

9771 Clairemont Mesa Blwvd., Suite B 8853235T
PROJECT NO:

San Diego, CA 92124-1331

AWENT'ON:Ladin H. Delaney

SUBJECT PROJECT: Camnercial Basin Boatyards- Cleanmup & Abatement Orders

IN ANSWER TO THE REQUEST OF:__ Mr. Delaney
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THE FOLLOWING: Exhibits for Public Hearing of October 3, 1988.

1) Aerial Photo

2) Kettenburg Marine Plot Plan

3) Shelter Island Boatyard Plot Plan
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(] DISTRIBUTION [J usE
REMARKS:

PLEASE NOTIFY US IF ENCLOSURES LISTED ARE NOT RECEIVED.

COPIES TO:

By Barry Graham

Very truly yourig %Q——
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State of California
Regional Water Quality Control Board
San Diego Region

EXECUTIVE OFFICER SUMMARY REPORT
October 3, 1988

ITEM: 9(d)

SUBJECT: ENFORCEMENT
CLEANUP AND ABATEMENT ORDER NO. 88-86
MAURICIO AND SONS, INCORPORATED
SAN DIEGO COUNTY

DISCUSSION: On April 22, 1985, this Regional Board adopted Order No. 85-03, NPDES
No. CA0107719, Waste Discharge Requirements for Mauricio and Sons, Inc.,
San Diego County. Order No. 85-03 renewed existing waste discharge
requirements and established additional waste discharge requirements
prohibiting the discharge of various boat repair wastes to San Diego Bay.
The facility is located on the shoreline of the Commercial Basin portion of
San Diego Bay at 2420 Shelter Island Drive on land owned by the San
Diego Unified Port District in the City of San Diego.

By letter dated February 4, 1988, Mr. Anthony Mauricio, Jr. President,
Mauricio and Sons, Inc. reported that the company’s facility at 2420

Shelter Island Drive had been sold to Nielson and Beaumont Marine, Inc.
The letter stated that Mauricio and Sons, Inc. would be responsible for

any NPDES permit violations to February 5, 1988, and that Nielson and
Beaumont Marine would be responsible from that day forward. The NPDES
permit violations discussed in this order occurred prior to February 5,

1988. Accordingly the Regional Board has named Mauricio and Sons, Inc.
as the party responsible for compliance with directives of Order No. 88-86.

Mauricio and Sons, Inc. has a sedimentation sump just adjacent to the
tideline and beneath the marine railway which receives runoff from storm
events as well as miscellaneous water flows from the work area. The
purpose of this sump is to remove, by gravity settling, particulate matter
such as paint chips from the miscellaneous work area water flows.
Overflow water from the sump is discharged to San Diego Bay. The sump
is periodically inundated by bay water during periods of unusual high tides.

On February 2, 1988, Regional Board staff collected a sediment sample
from the above mentioned sump. Additionally, on February 2, 1988,
Regional Board staff and California Department of Fish and Game staff
collected eight bay sediment samples from a portion of Commercial Basin
directly fronting the Mauricio and Sons facility. The sump sediment
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ITEM: 9(d)
DISUCSSION: (Continued)

sample and the eight bay sediment sample analysis results show very
elevated concentrations of copper, mercury, and tributyltin with
respect to background concentrations. Furthermore, the eight bay
sediment analysis results show that the concentrations of copper,
mercury, and tributyltin decrease markedly with distance from the
Mauricio and Sons facility. Based on the foregoing, Regional Board
staff concluded that the elevated concentrations of copper, mercury,
and tributyltin are the result of discharges of boat repair wastes
from Mauricio and Sons, Inc.

On July 5, 1988, the Executive Officer issued Cleanup and Abatement
Order No. 88-86 to Mauricio and Sons, Inc.

ISSUE: Does Mauricio and Sons, Inc. or the San Diego Unified Port District
have any objections to Cleanup and Abatement Order No. 88-86?

RECOMMENDATION: Staff will make a presentation on this item,
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WILLIAM HILLYER
OSCAR F. I1AWIN
wESTCOTT GRISWOLD
NORMAN R ALLENSY
HENRY U. KLINKER
BROWN 8. SMITH
JAMES G. EMLERS
JAMES £ DAUMMOND
PETER J. {PPOLITO
GARY S HARDKE
HOWARD A ALLEN
ROBERT U HANNA
KENT W ~ILORET™
JONATHAN S. DABBIER!
HOWARD E. SUSMAN
QOBERT L ZA_AC

HILLYER 8 IRWIN
A PROFESSIONAL CORPORATION
ATTORNEYS AT LAW
CALIFORNIA FIRST BANK BUILDING
530 B STREET - 14ru FLOOR
SAN DIEGO. CALIFORNIA 92101-4479

TELEPHONE 8i9-234-8121
TELECOPIER 8i9-234-3954

August 25, 1988

California Regional Water Quality
Control Board, San Diego Region
9771 Clairemont Mesa Blvd., Suite B

San Diego,
Attention:

Re:

CA 92124-1331

James Munch

Cleanup and Abatement Order No.
(Kettenberg Marine)

Cleanup and Abatement Order No.
(Shelter Island Boatyard)
Cleanup and Abatement Order No.
(Mauricio & Sons, Inc.)

Cleanup and Abatement Order No.
(Bay City Marine, Inc.)

Dear Mr. Munch:

88-78

88-70

88-86

88-79

CUMTIS rilLYE® (18721981}

CHARLES U INGBER
STEVEN M. HILL
MICHAEL F. MiILLERICK
MURRAY T 8 LEWIS
DONALD L. CUPIT
MARK G. BUDWIG
LESA CHRISTENSON
MARK D MARTIN
OOROTHY o ALMOUR
CARY R. BOND
STEVEN C SAYLER
OEB C PEDERSDOTTER
STEPHEN M BRIGAND!

iN REPLY REFER TO
OUR FILE

8481.20

This will confirm our telephone conversation earlier this
month in which you indicated that the hearing on the above-

entitled orders has been continued from August 29,

3, 1988.

1988 to October
You indicated that the time and place of the hearing

will be the same, unless we are notified differently prior to the

hearing.

If you have any questions, please feel free to contact me.

MDM/bjb

Very truly vyo

Mark D. Martin
Hillyer & Irwin

cc: San Diego Unified Port District

CUT 007773
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PACO TERMINALS, INCORPORATED g

SAN DIEGO UNIFIED PORT DISTRICT

COPPER ORE BAY SEDIMENT CLEANUP

NPDES ORDER: 85-91 e

ENF.REPORT ~FILE:2  12/88-08/89 =

02-0045.06 STATUS: C
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WILLIAM HILLYER H l L LY E R 8 I RW l N CUATIS HILLYER (1872-198))

OSCAR F. IRWIN

WESTCOTT GRISWOLD A PROFESSIONAL CORPQORATION ROBERT L. ZAJAC
or e ATTORNEYS AT LA -
BROWN B. SwiTh CALIFORNIA FIRST BANK BUILDING MICHAEL F. MILLERICK
JAMES E. ORUMMONGT 530 B STREET - l4ts FLOOR DONALD L. CuaiT
PeTER U, 1PPOLITO SAN DIEGO. CALIFORNIA 92101-4479 LESA CHRISTENSON

GARY S. MARDKE
HOWARD A, ALLEN

ROBERT J. HANNA TELEPHGONE (819) 234-612!
KENT W, HILDRETH
JONATHAN S. DABBIER!
HOWARD E. SUSMAN
DAVID B. HOPKINS

MARK D. MARTIN
DOROTHY J. ALMOUP
CARY R. BONC

FAX (619) 234-39%4 / 234-08i%8 STEVEN C. SAYLE®
DES C. PEDERSDOTTER
STEPHEN M. BRIGAND!
DENNIS O. SEYMQURP uP

IN REPLY REFER TC

CUR FiLE

December 15, 1988

[ EC ~
Regional Water Quality Control Board i EEA&{}%%%}

San Diego Region .
9771 Clairemont Mesa Blvd., Ste. B JMNAleQ@Q
San Diego, CA 92124 L :

H

E3

H

WaATrg 50
g Ll

ATTN: Ladin H. Delaney, Executive Officer ‘~nm

RESPONSE OF THE SAN DIEGO UNIFIED PORT DISTRICT
IN OPPOSITION TO THE REQUEST OF PACO TERMINALS, INC.
TO ADD THE PORT DISTRICT AS A RESPONSIBLE PARTY
UNDER CLEANUP AND ABATEMENT ORDER 85-91

I.

INTRODUCTION

The San Diego Unified Port District (”“the Port District”)
opposes the request of PACO TERMINALS, INC. (”PACO”) to the
Regional Water Quality cControl Board ("the Board”) to add the
Port District as a responsible party under Cleanup and Abatement

Order 85-91.l That Order names PACO as the responsible party

PACO’s Submission is entitled ”Liability of the San Diego
Unified Port District for Alleged Copper Discharges at the
24th Street Marine Terminal, National City, California.” 1In
this Response, it shall be referred to ”“PACO’s Submission.”

PACO’s Submission was made to this Board on September 1,

1988. The Port District did not receive a copy until
(footnote continued)
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for abatement and cleanup of copper concentrate discharges
caused by PACO’s operations as lessee and terminal operator at
the Port District’s 24th Street Marine Terminal, in violation
of requirements imposed upon PACO by NPDES Permits 79—7é and
84-50.2

PACO’s request should be denied. Naming a public
agency/landowner as an additional responsible party for cleanup
is unprecedented. In this case it raises serious legal and
public policy questions. Most significantly, adding the Port
District to the Order at this late date is not 1likely to

facilitate or expedite cleanup. On the contrary, it is likely

to delay cleanup.

(footnote continued from previous page)
October 14, 1988. This written Response is made pursuant to a
request to the Port District’s counsel by the Board’s
Executive Director and staff at a November 3, 1988 meeting.

In addition to this written Response, the Port District
reserves 1its right to participate in the public hearing on
this question that the Board has noticed for January 23, 1989,
and to present evidence and argument at that hearing. Counsel
for the Port District welcomes conferring with the Board’s
staff and Executive Director concerning issues appropriate for
the presentation of written or oral evidence and additional
argument at the hearing.

Apparently because the Cleanup and Abatement Order results
from violations of those NPDES permits, PACO has requested the
Board to add the Port District retroactively to the permits,
as well as adding the Port District as a responsible party
under the Cleanup and Abatement Order. The Port District
concurs with PACO’s apparent contention that it is
inappropriate to name the Port District as a responsible party
under the Cleanup and Abatement Order when it was not subject

- to the permit requirements.. .Nevertheless, the Port District
is unaware of any circumstance in which a party has been named
retroactively to the requirements of an existing NPDES permit.
In fact, to do so would raise serious due process concerns.
Furthermore, in this case, it would be a meaningless act since
PACO has ceased operations at the site and there are no
further copper concentrate loading activities taking place
there.

-2 -
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The Port District is unaware of any State Board action
naming a public agency/landowner to a cleanup and abatement
order directed at discharges of a private operator/tenant.
State Board Orders and Chief Counsel Opinions concerning that
possibility suggest that a public agency/landowner should not be
named as a responsible party under cleanup and abatement orders
except in order to utilize its governmental powers toc expedite
and facilitate abatement. Abatement is not at issue here since
PACO has terminated its 1lease at the site and no further
commercial activities involving copper concentrate are taking
place there. Thus, there are no further activities which would
be the proper subject of an abatement order.

Even if State Board Orders and Chief Counsel Opinions
concerning public agency/landowner liability can be interpreted
to include 1liability for cleanup, it 1is clear that they
contemplate only secondary liability for cleanup on the part of
the public agency. Those State Board Orders and Chief Counsel
Opinions have cautioned that the public agency landowner should
not be named when the private operator/tenant is in compliance
with the Cleanup and Abatement Order. The purpose underlying
the broad extension of environmental 1liability to private
party non-operating landowners is to avoid public liability for
the cleanup. That purpose is hardly served when the landowner
to which the liability is extended is itself a public agency.
The public agency landownef shodld bé named, if at all, only ”as
a last resort.”

PACO apparently acknowledges that the current status of
State Board Orders and Chief Counsel Opinions regarding

-3 -
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nonoperator public agency/landowner 1liability would result in
denying PACO’s request. However, PACO seeks to avoid that
entire line of authority by characterizing the Port District as
an operator of the facility. To do so, PACO stresses the Port
District’s “ownership” of the storm drains at the site, which
apparently 1led this Board 1initially to consider the Port
District as the appropriate party to apply for the NPDES permit,
and the presence of Port personnel at the site. However, PACO’s
characterization ignores the facts which establish that PACO was
the operator responsible for discharge. The Port District was no
more active in the operation than the usual landowner. It should
therefore be treated as a nonoperating public agency/landowner
under State Board precedent.
Specifically, PACO ignores that:

1. Although there was discussion between
the Port District and this Board concerning
the possibility of the Port District
applying for the NPDES permit, this Board,
the Port District, and PACO all eventually
agreed in 1979 that PACO should apply for
that permit. Eventually, PACO did apply for
and receive that permit. The Port District
was not even named in the permit.

2. All discharges covered by Cleanup and
Abatement Order 85-91 occurred during the
period of PACO’s permit, since the baseline
for cleanup under that Order is the 1979
level of copper concentrate. Therefore,
none of the cleanup is attributable to any
period of confusion during which it had been
considered that the Port District might have
been the proper permit applicant.

3. The environmental assessment for the
facility was prepared by PACO. That
assessment, and subsequent representations
by PACO, 1led the Port District and this
Board to believe there would be no discharge
either directly into the bay or indirectly
through the storm drains as a result of
PACO’s activities at the site. 1In addition,
_4_
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in that environmental assessment, PACO
undertook to take all necessary steps to
prevent discharge, both over the pier face
and through the storm drains.

4. PACO’s agreements with the Port District
make PACO responsible for preventing
discharge, by complying with state laws and
regulations, and for cleanup.

5. PACO controlled all copper concentrate
storing and 1loading activities at the
facility, including, unloading the copper
concentrate from railroad cars, placing the
copper concentrate in the storage area,
determining the best management practices
for preventing discharge of the copper
concentrate either directly over the pier
face or indirectly through the storm drains,
transporting the copper concentrate to the
loading crane, outfitting the loading crane
with a clamshell bucket (which apparently
permitted additional discharge during the
loading process), and hiring longshoremen
and commercial crane operators who
accomplished the actual loading operation.

It 1s <clear from this 1larger picture that the Port
District’s ”ownership” of the storm drains does not convert it
from a nonoperating public agency/landowner into a facility
operator. To the extent that any discharge took place through
the storm drains, it is attributable to PACO’s failure to
implement the required best management practices plan to prevent
discharge.

PACO’s supplemental argument that the requirement that PACO
obtain Port District approval for improvements to implement the
plan to prevent discharge into the storm drains also does not
convert the Port District into a-facility operator. Provisions
requiring lessor approval are common, and should not be utilized
by this Board as a means of converting a nonoperating landowner

into an operator.
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In short, despite PACO’s lengthy protestations, the Port
District is merely a nonoperating landowner and, because it is
a public agency, should not be named as a responsible party to
the cleanup provisions of PACO’s Order, particularly when, as
here, PACO is in compliance with the Order.

Finally, it is apparent to the Port District that the real
motivation behind PACO’s request to add the Port District as
a responsible party under the Cleanup and Abatement Order is to
permit PACO to attempt to abdicate its primary responsibility
for <cleanup under the Order, to shift primary cleanup
responsibility to the public, and, possibly, to attempt to
involve this Board in the ultimate apportionment of liability
between PACO and the Port District. This Board has already
specifically found that it was PACO’s operations which caused
the discharges of copper concentrate into San Diego Bay. This
Board has also already found that PACO acted negligently in its
failure to implement best management practices to prevent those
discharges. 1In addition, this Board has concluded that PACO may
have been criminally liable for those discharges, and, at the
very least, should be held civilly liable for those discharges.
In fact, this Board has already assessed, and PACO has already
paid, a civil penalty in the amount of $50,000.00.

Now, PACO essentially is suggesting to this Board that its
long prior history of non-compliance is attributable to the Port
District’s failure to éxércise greatef control over PACO. In
this context, PACO’s request that 1its 1lessor be named as
a responsible party for PACO’s own activities as lessee sounds
distressingly like the child who is convicted of murdering his

-6-
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parents pleading to the court for mercy on the grounds that he
is an orphan.

If this Board names the Port District as an additional
responsible party, PACO is 1likely to attempt to abdicate its
cleanup responsibilities to the Port District. In that event,
the primary result of granting PACO’s request will be to delay
the cleanup while the Port District and PACO determine their
respective legal rights, obligations and remedies.

If PACO does not intend to attempt to abdicate its cleanup
responsibilities to the Port District, then its only motive for
seeking to add the Port District as a responsible party is to
attempt to gain an advantage in determining the apportionment of
liability for cleanup between PACO and the Port District. PACO
has already filed a government claim against the Port District
for costs related to cleanup and obviously intends to pursue
civil litigation against the Port District.3

The purpose of this Board is not to become involved in that
apportionment issue. It is not the proper forum for determining
apportionment of liability. PACO is a large and sophisticated
enterprise that is fully capable of pursuing any rights it may
have in the proper forum. During the term of its lease, PACO
shipped approximately 1.5 billion of copper concentrate through
this facility. Oon information and belief, in addition to

pursuing a possible claim against the Port District, it has

The Port District submits that it bears no responsibility
for cleanup as between the Port District and PACO. As discussed
above, the discharges were entirely attributable to PACO’s
activities. In addition, PACO’s agreements with the Port
District require PACO to insure and indemnify the Port District
for any costs or liabilities incurred as a result of PACO’s
activities.

_.7..
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asserted a claim for environmental liability against one of the
mobile crane operators it hired at the site and, through its
attorneys Gray, Cary, Ames & Frye, has filed a civil action for
reimbursement of its response costs against twenty-four of its
insurers. It is the Port District’s belief that it 1is also
covered under many of these insurance policies.

Against this background, and because there is no clear
authority for this Board imposing joint and several liability,
adding the Port District to the Order will inevitably and
unnecessarily involve this Board in apportionment issues.
Rather than dealing with apportionment questions, the purpose of
this Board is to accomplish rapid <cleanup without the
expenditure of public funds. That purpose will be most clearly
served by denying PACO’s request. The cleanup should then go
forward on schedule. If PACO is correct that the Port District
bears some ultimate responsibility for cleanup costs (which the
Port District denies), PACO’s appropriate remedy is through a
government claim and civil 1litigation, not through burdening
this Board with extraneous issues that will do nothing to
advance cleanup.

PACO’s request should be denied.
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II.
DISCUSSION
A, PACO’s Request To Add The Port District As A Responsible
Party Would Be Contrary To State Board Decisions And Policy
Concerning Public Agency/Landowner Liability For

Enforcement.

PACO cites several State Board Decisions holding landowners
responsible for the discharges of their operator/tenants.
However, PACO either ignores or glosses over the State Board’s
additional requirements for maintaining an enforcement action
against a public agency/landowner.

Those requirements are not present here. In fact, this
case presents an excellent illustration of the importance of
those factors, and the necessity for exercising extreme caution
in naming non-operating public agencies in enforcement actions.

As authority for naming the Port District to this
enforcement order, PACO first erroneously relies on State Board
cases naming private party landowners to waste discharge
requirements or to NPDES permits related to the operations of
their tenants. The Chief Counsel of the State Board has
indicated in memoranda to both the State Board Members and to
Executive Directors of the Regional Boards that it is
permissible to name landowners to waste discharge requirements
and NPDES permits regulating discharges from their tenants’
operations based solely on the landowner’s ownership of the
land. Memo from William R. Attwater, Chief Counsel State Board,
to All Regional Board Executive Officers (April 13, 1988), copy

attached hereto as Exhibit 1; memo from William R. Attwater,

-9
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Chief Counsel State Board, to James L. Easton (March 22, 1988),
hereinafter cited as March 22, 1988 Attwater memo, copy attached
hereto as Exhibit 2; memo from William R. Attwater to Regional
Board Executive Officers (May 8, 1987), hereinafter May 8, 1987
Attwater memo, copy attached hereto as Exhibit 3.

Nevertheless, those cases are inapplicable here. It is
well established that ”the Porter-Cologne Water Quality Control
Act does not require that a landowner be named in the waste
discharge requirements issued to a lessee.” Order No. WQ 86-11

(Southern California Edison Company). In this case, the Port

District was not named in the NPDES permits which PACO violated.

PACO offers no authority for retroactively naming any party,

much less a public agency, to permits or discharge requirements.
To do so raises obvious due process concerns.

To name a private non-operating landowner in an enforcement
action related to its operating tenant’s activities, the State
Board requires there to be “”substantial evidence” that the
landowner knew or should have known about that its tenant’s
business activities carried the potential for discharge and that
the landowner had the ability to control the discharge. In this
case, the Port District knew of the potential for discharge.
However, PACO had repeatedly assured the Port District in its
negotiations and in its Environmental Assessment that discharges
could be eliminated or sufficiently controlled by such measures
as covering the stéfed éopper déncentrate with tarps, grading
the storage site and barricading both the pier face and the

storm drains. Environmental Assessment, attached hereto as

-10~-
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Exhibit 4. The Port District had every reason to believe that
PACO would live up to these representations.

Similarly, the Port District did not have any substantial
ability to control the discharges. PACO was responsible for
activities regarding the handling of the copper concentrate. In
addition, PACO was responsible for maintaining the 1lease
premises, cleaning debris, and complying with all state and
federal laws and regulations. The Port District’s power was
limited to entering and inspecting the premises, and approving
improvements. Lease Agreement and Terminal Operator Agreement
attached as Exhibits 1 and 2 to Paco’s Submission. Like most
commercial landowners, the Port District, presumably could
attempt to declare PACO in default of its agreements.

The Port District is aware that several State Board Orders
have premised private landowner 1liability on mere awareness of
the general commercial nature of a tenant’s activities, and
similarly normally limited powers to ”control” the operations of
the tenant. The Port District submits that those orders may be
overly broad in their interpretation of a non-operating
landowner’s enforcement liability and reserves its right to
contest those decisions in the event that this Board grants
PACO’s request.

Even those decisions concerning private 1liability for
enforcement frequently include a provision that the Regional
éo&rd look to éhé léndowner for cleanup onlyAif the tenanté
default on their responsibilities. E.g., Order No. WQ 86-18

(Vallco Park). Under that standard, the Port District should

not be named here because PACO has represented that it is in

_11_
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compliance with the Cleanup and Abatement Order. 1In fact, this
Board has found as recently as November 21, 1988 that PACO is in
substantial compliance. Addendum 2 to Cleanup and Abatement
Order No. 85-91, at paragraph 7 (Exhibit 5).

The Port District submits that its knowledge and control of
PACO’s operation were not sufficient to warrant impesing
liability on the Landlord for the Tenant’s discharges. See
Order No. WQ 85-7 (Exxon). Moreover, even if other State Board
decisions imposing broad commercial landowner liability are
correct in so far as they apply to private landowners, they
should not be applied to the Port District, which is a public
agency. The apparent purpose of casting a broad net of private
liability for environmental enforcement is to assure that ”the
landowner, not the public treasury, should bear the cost of
cleaning up the pollution.” May 8, 1987 Attwater memo at page 5
(Exhibit 3). fThat policy would not be served by stretching to

include a public agency landowner in an enforcement action.

State Board precedent establishes that public agencies
should be named in enforcement actions only if it is established
”by substantial evidence” that the actual discharger (in this
case PACO) will not comply with the enforcement order and that
the public agency is not utilizing its governmental powers
gquickly to rectify the situation. March 22, 1988 Attwater Memo
at pages 2 and 3 (Exhibit 2.)

Again, these factors aré Unot breseﬂt. hére. Most
significantly, PACO is complying with the Cleanup and Abatement
Order. In Addendum 2 to Cleaﬁup and Abatement Order 85-91,
issued on November 21, 1988, (Exhibit 5) this Board specifically

-12-~-
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found that ”Paco Terminals has to date complied with the terms
and conditions of” the Cleanup and Abatement Order. Since PACO
is in compliance, State Board precedent requires that PACO’s
request to add the Port District be rejected.

In addition, the Port District submits that the second
additional requirement that a public agency should be included
in an enforcement order only if it has “failed to utilize its
governmental powers” to address the problem contemplates that
non-operating public agencies should be responsible only for
abatement provisions of enforcement orders, but not to cleanup
provisions. An agency’s “governmental powers” are not
particularly useful to accomplish cleanup, except by the use of
public funds. That expenditure of public funds is inconsistent
with the purpose underlying the broad extension of landowner
liability, that “the landowner, not the public treasury, should
bear the costs of cleaning up the pollution.” May 8, 1987
Attwater memo at 5 (Exhibit 3.) Naming a public agency to an
enforcement order should only be used as ”a last resort.” Id.

On the other hand, a state agency’s ”governmental powers”
may be quite useful to help accomplish abatement of an existing
discharge. Utilizing the powers of all governmental agencies
involved to ensure future compliance with environmental
requirements is consistent with fostering cooperation among
various agencies. Such cooperation has been recognized as a
highApriority that could 'be jeopardized by adéirig public
agencies to cleanup orders. In State Board Order No. WQ 87-5

(U.S. Department of Agriculture, Forest Service) the State Board

added the public agency landowner to the discharge requirements

-13-
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in order to help assure the private party tenant’s compliance.
However, it also warned that adding the public agency to an
enforcement order “”may regrettably create an adversarial
situation and hinder cooperation” among governmental agencies
which all have an obligation to protect the environment. That
same distinction would militate in favor of naming public
agencies to abatement orders only, but not to cleanup orders in
those situations, such as this, where the agency is not the
commercial operator of the discharging facility.

An atmosphere of cooperation currently exists between and
the Port District and environmental enforcement authorities.
For example, the Port District earlier this year funded a
$284,000 project, directed by the County Department of
Environmental Health Services, to study health risks posed to
people who consume fish and shell fish caught in San Diego Bay.
Furthermore, the Port District has been serving with the
Regional Water Quality Control Board as part of the San Diego
Interagency Water Quality Panel. 1987 cCal.Stats.Chapt. 820
(Assembly Bill 158), as amended by Assembly Bill 2325 (1988).
This spirit of cooperation should not be jeopardized by adding
the Port District to the cleanup provisions of an enforcement

order.

B. Granting PACO’sS Request To Add The Port District As
A Responsible Party Would Jeopardize Cleanup And Improperly
Involve This Board In Apportionment Issues.

This Board has nothing to gain by adding the Port District

as an additional responsible party under the Cleanup Order. As

-14-
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previously discussed, PACO is currently in compliance with the
Order. Compliance should be this Board’s primary concern. PACO
surely has not indicated to this Board that it intends to cease
compliance if the Port District is not named.

However, the Port District questions whether PACO will
continue to comply if the Port District is named. There is no
clear authority for this Board to issue Jjoint and several
liability orders. Therefore, naming multiple parties for the
same cleanup raises significant risks that the cleanup will be
delayed while the various parties determine their respective
rights and obligations.

That scenario will inevitably involve this Board in the
resolution of apporticnment issues so that the cleanup mnay
proceed. The State Bcard has determined that this is not the
proper forum for resolving apportionment questions. State Board

Order No. WQ 86-2 (Zoecon Corporation).

In this case, PACO has already instituted procedures to
have the apportionment issue heard in the proper forum. PACO
has already filed a government claim against the Port District
for reimbursement of PACO’s response costs related to the
Cleanup and Abatement Order. Filing a government claim is a
prerequisite to filing «c¢ivil 1litigation against the Port
District, a governmental agency. Government Code § 900 et. seq.

Under Zoecon, supra, those civil proceedings between PACO and

the Port District should be permitted to take their course.

Furthermore, Paco’s attorneys have filed a 1lawsuit in
Superior Court against 24 insurers for reimbursement of all of

Paco’s cleanup costs. Paco Terminals, Inc. v. American Home

-15~-

CUT 002952



Assurance Company, et al., San Diego Superior Court Case No.

602586, copy of complaint attached hereto as Exhibit 6. The
Port District believes it is an additional insured under the
insurance policies, adding further complication should the
Regional Board name the Port District to the Cleanup and
Abatement Order. Furthermore, the Port District is informed and
believes that Paco has made a demand against Cabrillo Crane
Company, a mobile crane company apparently hired by Paco to load
copper concentrate onto the ships. Paco obviously has the
sophistication and knowledge to proceed with claims for
contribution. As the State Board has determined, however, the
Regional Board is not the proper forum for resolving these
apportionment issues. Therefore, adding the Port District to
the Cleanup and Abatement Order at this time is clearly contrary
to State Board and Regional Board policy.

The Port District submits that one of the reasons that
State Board orders have placed even private landowners only in

positions of secondary liability (Order No. WQ-18 (Vallco Park))

and has concluded that public agencies should be only

secondarily liable and should be looked to “only as a last

resort,” May 8, 1987 Attwater Memo at 5, (Exhibit 3) is to avoid
becoming involved in the difficult legal questions of joint and
several liability and/or apportionment of 1liability. Simply,
when the primary operating tenant is in compliance with the
Cleanup Order, this Board ha§ notﬂiﬁé ﬁo gain by naming the
landowner as an additional party to the Order.

Finally, PACO’s enforcement history before this Board
certainly provides no reason for granting its request that

-16~-
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another responsible party be added to the Cleanup Order. First,
the Cleanup Order itself states that the discharges at issue are
a result of PACO’s operations. Cleanup and Abatement Order No.
85-91, paragraph 19. This Board has also concluded that the
discharges are a result of inherent weaknesses in PACO’s Water
Pollution cControl Plan and inadequate implementation of that
Plan by PACO. Id.

In addition, this Board has already determined that there
is sufficient evidence of PACO’s culpability in violating the
permit requirements that it directed the Executive Officer to
issue a complaint for Administrative ¢ivil Liability to PACO
proposing liability in the amount of $200,000. Executive
Officer Summary Report, April 25, 1988, Item 23. (Exhibit 7.)
Regional Board Order 88-27 concluded that PACO may be civilly
and criminally 1liable for its failures to follow its Water
Quality Control Plan. Ultimately, the Complaint authorized by
Order No. 88-27 was not issued because PACO voluntarily agreed
to pay a civil 1liability penalty of $50,000 and a three year
annuity of $25,000 per year to fund certain studies relating to
environmental issues in San Diego Bay. PACO submission pages 2
- 3.

Order No. 88-27 was issued based upon a long documented
record before this Board of the inadequacy of PACO’s Water
Quality Control Plan and its repeated non-compliance with the
Plan. Now,‘fACO cémes to this Board essentially asking for
relief from its obligations under the Cleanup and Abatement
Order under the theory that the Port District, as PACO’s lessor,
did not adequately control PACO’s activities and compliance.
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This Board should have none of it. PACO’s argument
essentially states that it should be relived of 1liability
because someone else should have prevented it from acting

unlawfully.

c. The Port District Was Not The Operator Of The Copper
Concentrate Loading Activities.

1. PACO’s Attempt To Mischaracterize The Port District

As previously shown, State Board precedent dictates
that the Port District, as a non-operating public
agency/landowner, should not be named in this enforcement
action. Nevertheless, PACO seeks to avoid that precedent by
attempting to characterize the Port as an operator of the
facility.

The history of the <copper concentrate 1loading
operation clearly establishes that PACO, and not the Port
District, was the operator. PACO conceived the idea of shipping
copper concentrate through San Diego and approached the Port
District. PACO represented that it had vast experience in
loading copper concentrate. PACO assured the Port District from
the outset that there would be no discharge of copper
concentrate as a result of its operations. PACO also assured
the Port District that it would design measures to prevent any
possible discharge and assumed responsibility in its agreements
with the Port District for implementing those measures.
Finally, PACO either hired or supervised all personnel involved
in the 1loading process. Against all .of the facts, PACO’s

assertion that the Port District, and not PACO, was the operator

of the facility is a complete fabrication.

-18-
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2. The Development of The Copper Concentrate Loading
Project Establishes That PACO is The Operator

PACO TERMINALS, INC. was incorporated as a California
corporation on January 6, 1978. (Exhibit 8.) From all
appearances, PACO was formed for the specific purpose of
conducting the copper concentrate operation in San Diego.

PACO approached the Port District concerning the Project.

In the lessee questionnaire response submitted by PACO to the

Lo SRR Y ST R i RERAMNA KA TGN, 1R RERAL

Port District, PACO stated:

”PACO TERMINALS, INC’s operations on the
tidelands will be managed and developed by
principals of Pate Stevedor Company and
Cooper Stevedoring Company, namely: Robert
Page, William Pate, Angus R. Cooper, II, and
David J. Cooper....These two companies have
been in the stevedoring business for three
generations and have operations at wvarious
ports on the Atlantic, Gulf and Pacific
Coasts and the Mississippi River. Their
experience includes all types of cargo
handling and terminal management.” Exhibit
8.

GRSt LT LRI R 715 ROQK STF AR e

In 1983, prior to the renewal of PACO’s NPDES Permit,
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Cooper Stevedoring Company merged with T. Smith & Son, Inc.,
another large stevedoring company. PACO represented to the Port

District that this merger made PACO even stronger. (Exhibit 9.)

The concept of storing and shipping copper concentrate
through the 24th Street Marine Terminal initiated with PACO’s
principals and the mining companies, not with the Port District.

- Representatives of Pate, Cooper and Amax, Inc. a copper mining

company, approached the Port District in late 1978 and stated

that Amax wanted to ship copper concentrate through the Port of

San Diego. Amax insisted that the concentrate be loaded by Pate
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and Cooper through their planned new venture, PACO, rather than
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through existing stevedor companies that already operated in

STOM

San Diego. Agenda Sheet, March 6, 1978 (Exhibit 10). Copper

oy

had previously been shipped through the Port of San Diego on
only one other occasion.
Prior to execution of any lease agreements, PACO prepared

an environmental assessment of the project Exhibit 4. The
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environmental assessment was signed by ROBERT E. PATE as

S\ 320

President of PACO. It states that the “operation per se, does

not create spoils, [and] that [the] cargo is very expensive and
all attempts will be made to reclaim the same.” Environmental

Assessment at page 2.
Exhibit B to PACO’s environmental assessment states

"tarpaulins will be in regular use, and timber will be

f.a
|
g

stockpiled to construct timber barriers if necessary.” It
continues:

”Although applicant from its past experience
does not believe the following is necessary,
it will, if deemed advisable by the
appropriate authorities, do any of the
following:

1. Keep material covered with tarpaulins at
all times, except when material is being
moved.

2. Keep timber barriers in place.

3. Place timber barriers around storm
drain. There are two openings of the storm
drain on the 1leased premises. The storm

drain runs into the bay.

4. Place a strainer device around drains
which will allow water to pass, but will
retain particles.

5. Use tarpaulin when ships are being
unloaded as between dock and ship.”
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Also, PACO indicated on the checklist of Environmental
Effects that the project would not affect the water quality of
the bay. (Exhibit 4 at page 6, § 27.)

The Port District relied on PACO’s environmental assessment
and its protection plans.

"Your project description is the basis for
environmental review and defines the
project. All mitigating measures which you
intend to include will be required as

conditions, if the project is approved.”
PACO’s submission, Exhibit 21.

3. PACO’s Agreements With The Port District Established
That PACO Controlled All Areas of Potential Discharge
and is Responsible For Environmental Compliance and

Any Cleanup
Based on PACO’s representations, including those concerning
its environmental responsibility, the Port District granted
a lease and terminal operator agreement to PACO (PACC’s
Submission, Exhibits 1 and 2). The lease area was 100,000
square feet. For part of the lease term PACO also occupied an
additional 100,000 square feet. PACO’s submission at page 4.
Additionally, PACO was provided up to 50,000 additional square

feet under month~to-month agreements on an as-needed basis.

Under these agreements, PACO occupied the entire area where

copper concentrate was stored and loaded. PACO was the only
entity handling copper concentrate at the 24th Street Marine
Terminal. PACO’s lease obligations specify that it is
responsible for environmental compliance. , . .
Paragraph 17 of the lease requires PACO to abide by all

laws, requlations and rules. These encompass environmental
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laws, including requirements under the Porter-Cologne Water
Quality Control Act and the Clean Water Act.

Paragraph 14 of the 1lease requires PACO to “keep the
premises in a clean and sanitary condition.”

Paragraph 38 of the lease requires PACO to remove all
debris from the premises and ”“adjacent to the leased premises,
so as to leave the same in as good condition as when first
occupied by [PACO].”

Under the terminal operator agreement, PACO was responsible
for ”the handling, storing and delivering of merchandise and
cargo.” (Paragraph IV A.) PACO was also required to provide
adequate personnel and equipment to perform the terminal
operator’s services. (PACO’s Submission, Exhibit 2, pages 2
and 3.)

Both the lease and the terminal operator agreement required
PACO to defend and hold harmless the Port District for any
liability related to PACO’s occupancy and operations. (Lease

Paragraph 20; Terminal Operator Agreement Paragraph VII.)

4. PACO’Ss Responsibilities Included Obtaining Any
Necessary Environmental Permits

PACO attempts to make much of the fact that there was
initial correspondence between this board and the Port District
concerning the Port District applying for an NPDES Permit.
However, the background of the relationship between PACO and the
Port, including the environmental assessment, which culminated
in PACO’s lease and terminal operator agreement, all establish

that PACO had the responsibility for obtaining any necessary

-2~

CUT 002959



environmental permits. Also, none of PACO’s protestations can
change the fact that PACO ultimately applied for and obtained
the NPDES Permit and did not live up to the requirements of that
permit. See Exhibits 13 and 14.

After PACO had submitted its draft environmental assessment
to the Port in February 1978, both PACO’s representative,
F. M. Keeling, and Michael Needham, then of the Port District
Environmental Management Section, contacted this Board
concerning the project. See Exhibits 11 and 12.

PACO’s own submission establishes that Mr. Needham replied
to this Board that:

in the process of preparing his [PACO’s]
project description, we requested that he
[PACO] establish the extent to which the
commodity may need to have special measures
in order to assure there will be no
potential pollution problens. It is our
standard procedure to point out to any
applicant that he is responsible under his
lease to comply with all applicable anti-
pollution regulations.
PACO’s Submission, Exhibit 5.

Mr. Needham’s letter then goes on:

We intend to continue to exercise source
control for our marine terminal commodities
which obviates the need for any discharge
permits, etc. For the designated area for
PACO, the 1lease will require that any
potential pollutants are source controlled.
Thus, the commodity will be handled without
pollutant discharge either into the
atmosphere or into San Diego Bay.

PACO attempts to characterize this statement as the Port
District’s undertaking to assure that there will be no discharge
into the bay. 1In fact, that language, especially as against the

entire background of the relationship between PACO and the Port,
-23-
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is clear that the Port District is merely passing on to this
Board PACO’s assurances to the Port District that PACO would
control the product such that there would be no discharges.

Nevertheless, in response to Mr. Needham’s March 1, 1978
letter (PACO Submission, Exhibit 5), this Board requested the
Port District to apply for an NPDES Permit on March 10, 1978.
(PACO Submission, Exhibit 8). The letter state ”the application
must be received 180 days before the discharge or potential
discharge may commence.”

It is unclear from Port District records or current Port
District personnel (Mr. Needham no longer being with the Port
District) when this correspondence was received at the Port and
whether it was transmitted to PACO. It is apparent that it was
not acted upon. One explanation is that the Port believed
PACO’s assurances that there would be no discharge or potential
discharge and, therefore, that no permit was required. However,
future events established that Port District’s reliance on PACO
was misplaced.

On April 18, 1979, this Board wrote to the Port District to
advise that PACO’s handling of the copper concentrate at the
site caused ”at least three potential modes of discharge.” This
Board renewed its request that an NPDES Permit be obtained.
(PACO’s Submission, Exhibit 9.)

In response, on April 23, 1979, the Port District’s
Coordinatorrfor Eﬁviroﬁhént&l Managehént wrote to PACO’s Manager
requesting that he contact this Board to accomplish “whatever is

necessary to bring this matter to an expedient resolution.”

-24-
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That letter went on to note the Port District’s position that
PACO had not complied with its environmental obligations.

Early in 1978, prior to the approval of the

tenancy, PACO stated firmly to the Port that

all necessary measures would be taken (both

as to containment and operations) to prevent

any pollutions entering the environment. As

it appears that this |has not been

satisfactorily achieved, please keep the

Port advised as to progress on this matter.

PACO contacted this Board and requested that the staff
"visually check the areas in question again, potentially [to]
avoid a permit procedure.” (Board Interstaff Memo, May 9, 1979,
Exhibit 13.) PACO was unable to convince this Board that no
permit was necessary. In early June, 1979, PACO then apparently
took the position with this Board that the Port District should
be the proper applicant for the permit, and that PACO would
merely “assist” the Port District in applying for the permit.
PACO’s Submission, Exhibit 11, memo of the telephone
conversation apparently reporting PACO’s position to this Board.
As a result, the Board sent a new set of applications to the
Port District (PACO’s Submission, Exhibit 12).

The Port District immediately replied to the Board that
PACO, and not the Port District, should obtain the permit.
Letter from Port Director to Board Executive Officer, June 19,
1979 (Exhibit 14.) The letter states: ”PACO Terminals, is the
operator of the copper concentrate loading activity, and under
their existing lease agreement, they are required by the

District to comply with all applicable antipollution

regulations. This is standard procedure for all Port District
tenants....If a permit is required, it seems appropriate that as
-25-
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the operator and the applicant, PACO should apply for the NPDES
Permit as provided for in the Federal Water Pollution Control
Act, as amended.”

PACO, in fact, applied for the permit on September 26,
1979. (Exhibit 11.) During the permit approval stage, this
Board was aware of the steps to be undertaken by PACO to control
discharge of the copper concentrate. A Regional Board memo from
David Barker dated November 13, 1979 states:

The discharger has installed a Dburlap
wrapping around each drain opening to
a storm drain. The burlap wrapping is
supposed to act as a filter. The efficiency
of the burlap wrapping will be determined by
the Regional Board staff as part of the
Water Pollution Control Plan approval
process. (Exhibit 15.)

Oon November 26, 1979, PACO submitted its Control Plan to

the Board which included:

1. Protection of storm drains from run off. These
drains are covered with a water filtration material
(doublewrap) to prevent any discharge (sample of
material enclosed). .

2. Stockpiles are covered with a nylon reinforced
polyethylene material and held in place using rubber
tires.

NOTE: Stockpiles are located approximately 60’ - 70
from water line.

3. When material is loaded onboard vessel, we are
using water trucks for dust control to prevent blowing
of material into the bay. We use 20’ x 40’ SAVE-ALL
TARPS made of net and nylon reinforced polyethylene to
prevent dropping material into the bay.

When vessel completes loading, we use street sweepers
(brush & water) to clean entire area. (Exhibit 16.)

-26—
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The Regicnal Board granted the NPDES Permit and established
waste discharge requirements for PACO on November 26, 1979.
(Exhibit 12.)

In addition, PACO assumed responsibility for all other
environmental obligations such as Air Pollution Discharge
Permits. See Exhibit 17.

In conclusion, any confusion concerning the permit was
finally resolved in favor of PACO obtaining the permit and being
the only party named under the permit. Although a permit might
have been obtained more quickly had this confusion not existed,
the absence of the permit did not contribute in any way to the
discharges at the site or exacerbate the current cleanup
problem. The baseline for the Cleanup and Abatement Order is
the 1979 level of copper concentrate that existed as of the time
that PACO obtained its permit. In addition, the proceedings
before this Board involving PACO have established that PACO
lived in regular violation of the permit requirements in any
event. The problem at the site was not a delay in setting the
permit requirements; it was that PACO’s Plan proved inadequate
and that PACO regularly violated the permit requirements.

Finally, PACO also tries to make too much of a hand-written
Board staff memo stating that PACO is the proper applicant for
the permit ”given no discharge through storm drains.” PACO
submission, Exhibit 17. Nothing PACO says can change the fact
that any dischafge of coppervconcentrate from storm drains was
caused by PACO’s failure to comply with its obligations to
prevent the substance from entering the storm drains in the
first place. Under any theory, PACO is the appropriate primary

-27-
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responsible party under this Order. PACO has other available
remedies it may pursue against the Port District for proper
apportionment of liability.

5. PACO Controlled All Aspects of the Copper Concentrate
Storage and Loading Operation

In a final attempt to characterize the Port District as an
operator, PACO stresses the Port District’s personnel and
activities at the site. However, the facts are that PACO
controlled all aspects of the operation.

PACO removed the copper concentrate from the railroad cars.
PACO placed the material on the 1leasehold area and/or an
adjacent area which it leased on an as-need basis from the Port.
For loading, PACO would move the material with front-end loaders
to the area near the Port District’s container crane. PACO
supplied and fitted the crane with a clamshell bucket which,
apparently, did not sufficiently contain the material. The Port
rented the container crane to PACO. The container crane was
operated by, and all loading operations were performed by,
longshoremen hired by PACO and operating under PACO’s direction.
Additionally, PACO utilized mobile cranes for loading copper
concentrate which were rented by PACO from crane companies in
the San Diego area. The Port District believes that those crane
operators were employees of those crane companies. However, the
Port District had no control over either those crane operators
or the operators hired by PACO to operate the Port District’s
crane.

As previously discussed, it was PACO’s responsibility to

cover the mounds of copper concentrate with tarps to prevent
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windblown discharge and water runoff. In addition, PACO was
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responsible for preventing discharge through the storm drains.

ot

PACO, from the outset, assured the Port that PACO’s filter

o

method would prevent discharge from entering the storm drain.

When this method failed, it eventually became necessary to cover

AN

the drains.

AL

aNe

PACO now complains that the Port District should be a

responsible party because the Port District’s approval was

3
e
.

2

g required for making changes to the storm drains. Port personnel
§ initially expressed concerns over sealing the drains without any
é sump or other filtration device, since the ponding of water
é could lead to pavement deterioration and resulting penetration
% of the copper concentrate into the surrounding ground and
4

g groundwater, 1leading to possible damage to the site and

4
3
3
:‘3

electrical equipment and eventually causing another potential
means of discharge into the bay. However, there is no evidence
that these legitimate concerns of the Port District delayed
PACO’s compliance or significantly contributed toc the present
cleanup problem. At most, this presents an apportionment issue
not properly before this Board.

PACO also complains that Port District personnel controlled

the site. The only Port employees routinely present at the site

were an electrician and a mechanic. Their purpose was merely to
repair any problems that might occur with the container crane.
Of course, any malfunction of the érane;é 'electrical system
would not result in any discharge; it would only require
a shutdown of the crane and delay in a loading operation. As
previously discussed, all other personnel at the site were
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either employees of PACO or employees of parties with which PACO
contracted. They had no connection with the Port District.

PACO also suggests that the discharges over the pier face
were obviously the Port District’s responsibility since PACO’s
leasehold ended 120 feet from the pier face. However, PACO
entirely managed and controlled the loading operation. Exhibit
B to PACO’s counsel’s February 18, 1988 Submission to this Board
to attempt to avoid the assessment of the Administrative Civil
Liability specifically discusses PACO’s BMP for dealing with

discharges over the pier face.

cC. ”Concentrates will only be placed on the shipside of
the slopeline during actual 1loading operation as the
concentrates are being placed on board ship. It 1is

expected that there will be a maximum of five (5) working
days per month during which the concentrates would be
placed on the shipside of the slopeline. At all other
times the concentrates will be stored on the landside of
the slopeline.

D. At no time will concentrates be stored or placed
within 20 feet of the pier face. This twenty foot safety
zone will ensure that concentrates are kept back fronm the
pier face to eliminate the possibility of spillage into the
bay as concentrates are being handled on the dock. This
safety zone will be clearly identified.

*  *x  k
F. ...at all times during the 1loading operation, PACO
INDUSTRIES, INC. will maintain on hand a manned three
thousand gallon water truck. This truck 1is capable of

spraying a forty foot wide path of water and will
constantly patrol the entire dock area, spraying water as
frequently as necessary to wet down the concentrates,
thereby preventing it from being blown by the wind. The
spraying of water on the shipside of the slopeline will be
in the minimum amounts necessary to prevent blowing of
concentrates. In no event will amounts of water be added
to concentrates in this area which will permit runoff into
the bay.

H. At the completion of loading concentrates on board
ship, any concentrate residue remaining on the dock will be
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immediately cleaned up with front-end loaders and by hand
with shovels and brooms. There will be an emphasis on
manual labor (shovels and brooms) in clean up operations
since this is the most thorough clean up method. In no
event will water be used to clean concentrate or residue
from the storage pad on the ship side of the slopeline.

Any remaining concentrates will be stockpiled landside of

the slopeline and placed under the tarps as described

above.” (Exhibit 18.)

Obviously, PACO was representing to this Board that it has
control of the loading operations irrespective of the
termination line of its actual lease space.

Finally, PACO’s submissions suggests that the Port District
should be named as a responsible party because it benefited from
the 1loading operations and encouraged PACO to move large
quantities of copper concentrate through the facility. In fact,
the rental provisions of PACO’s lease were premised on PACO
moving 137,500 short tons (124,740 metric tons) of copper
concentrate at the facility per vyear. Any greater cargo
movement did not cause PACO’s leasehold payments to the Port
District to be increased, and greater shipments obviously
accrued primarily to PACO’s benefit. In fact, PACO exceeded the
minimum tonnage requirements in almost every year of the lease.
In the year one of its lease (ending January 21, 1980) PACO
handled 148,785.35 metric tons; in year two 259,544.91 metric
tons; 1in year three 541,086.99 metric tons; in year four
456,227.38 metric tons; in year five 105,244.95 metric tons; in
year six 196,804 metric tons; in year seven 290,277.22 metric
tons. Exhibits 19 and 20.

This is not to suggest that the Port District did not

benefit at all from PACO’s greater volume. However, any benefit
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to the Port District’s benefit was primarily indirect - -

through greater Port activity generating jobs and other economic
benefit to San Diego County, consistent with the Port District’s
expectation in its role as a government agency upon embarking on

the project.

The minimum tonnage requirement
according to PACO will probably be exceeded
each year. Their operations will add

measurably to long-shoremen jobs and
require an additional 12 to 24 ship calls a
year in San Diego.

Staff believes this proposed lease is
in the interest of the Port of San Diego.
It will add measurably to the maritime
commerce of the area. (Exhibit 10). See
also Exhibit 21.

Thus, primary beneficiary of PACO’s lease and its large
product movement was PACO itself on the Port District’s
information and belief, the value of the million metric tons of
copper concentrate handled by PACO at the facility was
approximately $1.5 billion. Exhibit 21 (value approximately

$800 per ton).
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III.
CONCLUSION
For all the reasons stated here, PACO’s request to add the
Port District as a responsible party under Cleanup and Abatement

Order 85-91 should be denied.

DATED: December 15, 1988 HILLYER & IRWIN

D/ //%(/7 / /Z/f//wt

Daﬁid B. Hopkins

Mark D. Martin

HILLYER & IRWIN

Attorneys for

SAN DIEGO UNIFIED PORT DISTRICT
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Memorandum

-

From

oee . APR 132158

‘A1l Regional Board Executive Officers

William R. Attwater
Chief Counsel

: STATE WATER RESOURCES CONTROL BOARD

Subjec: FORM FINDINGS FOR REGIONAL BOARD ORDERS

"Attached is a copy of form findings tc be used by Regional Boards

in cases where a Board holds a property owner liable for cleanup
of pollution which was not caused by that owner, Also attachead
is a memorandum explaining the forms and another memorandum
summarizing the principles involved when naming landowners in

orders.

This issue will be included on the agenda for the May meeting of
the Executive Coordinating Committee.

Attachments

cc: Fresno, Redding, and Victorville
Regional Board QOffices

Dale Claypoole, Chief
Program Control Unit

ISioway/mliatte 4/13/88

CUT 002972
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James L. Easton
Executive Directlor

&

William R. Attwater
Chief Counsel
From : STATE WATER RESOURCES CONTROL BOARD

Subject: FINDINGS FOR WASTE DISCHARGE REQUIREMENTS APPLICABLE TO NON-
CULPABLE PROPERTY OWNERS

In most cases, it is proper for 2 Regional Boarc to name 3
property owner on 2 waste discharge requirements order or 2
cleanup and 2abatement order, even though the property cwner did

-. not directly cause the discharge of waste on the property (e.g.
the tenant or -a prior owner caused it). A number of State Board
orders have clarified the circumstances under which a non-
culpable property owner should be held responsible for cleanup.
(State Board Orders Nos. 86-2 and 86-11.) Two recent orders have
limited this responsibility under special circumstances. (State

Board Orders Nos. 87-5 and 87-6.)

The attached memorandum from William R. Atiwater 1o 211 Regional
Board Executive 0fficers, summarizes the elements which a
Regjonal Board must show to hold a non-culpable property owner
responsible under a Regional Board order. State Board member
Ruiz has suggested that it would help the Regional Boards i¥ they
had a model “finding® containing these essential elements. This
memorandum is in response to her reguest.

These model findings should not be rigidly applied. They provide
guidance and may be changed as necessary I0 conform tTo tne
special facts in each case. I will transmit the findings to the

Regional Boards if vou or Bcard Member Ruiz so gesire. In
addition, they could be added to tThe Administrative Procedures
Manual. The model findings are 2as follows:
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James L. Easton

fxecutive Director . 2. AR 22 1953
FORM A
“* (owner's name)  (the "Owner”) has been (was) the owner of

real property located at (address or location description)

(the "Property*). Although Owner has not directly caused the
discharge or threat of discharge of waste on the Prcperty, Owner,

during the time (he, she,-it) ‘owned the Property, knew.or

he discharge or threat of

rt

should have known of the existence of

discharge. Additionally, during the time (he, she, it) owned

the Property, Owner had some measure of control over the

Property.'1

The following additional Tinding should be used in cases where
the land owner is only secondarily liable because the owner is a
certain type of government agency:

FORM B

"Owner is 2 government agency which has a legal duty to protect
the environment. Therefore, Owner is responsible for compliance
with this order only if the party who directly caused the waste

discharge fails to timely comply with this order and Owner fails

1.1f thne Regional Board cannot prove "measure of control”
based on the evidence, use this Form A, but delete the last
sentence and also use form C which states that the owner is only
secondarily liable. i
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James L. Easton e -
Txecutive Director : 3. MAZ 2 2 TS

t0 promptly use its governmental powers to remegy the was:e

discharge."

{
}

The following additional finding should be used in cases where
the land owner is only secondarily liable because the Regignal
Board cannot show that the owner had a measure of control over
the property. When using this Form C, delete the last sentence
from Form A:

FORM C

"During the time (he,she, it} owned the Property Owner dicd not

“ . have any control over the Property because (insert explanation).
Therefore, Owner is responsible for compliance with this order
only if the party who directly caused the discharge of waste

fails to timely comply with this order."®

Attachment

POAN TR

PSPPI Y

—— —— — - — — > —— - - —— e ——
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e st SfawermoTe

nilliam R. ATtw2ler
Cnief Zounsel

From : STATE WATER RESOURIES CONTROL BOARD

» o e Loyt Cod [bodabube A

Subfec:  IR-1USION OF LANCOWKERS IN WASTT DISCHAREE RIQUIRZFZNTS AD INFORITMENT GrRIZiS

A—a-ned is & memc explaining many of the issues addressed n S22 Sozrd
grgers regarding e incivsion of iancownses in waste ¢iscnerge resuirsments
ané anfcroement croess. Also inciuzed in tne memo is & priev exnianzTicn ©F
wne jegal pesis for cecisions. By no msans 27 all of Tne possipie sizuzztions
which may coniron: you adoressed Dy StzTe Bo2-d orders or the mexm=. however,
<p the exTer= that The State Board hizs aiready dealt with some of These

guesTions, it is imporzamt That Inere de supstan—ial consistancy by The
Regional Boards. ’ .

" The basiz prinzipias invelved in naming l2ndownars in crders can be su=marizac
in 2 Tew key poinTs: .

Anyons whno owns iand on waich 2 disShizrge is gczrr—ing is @ discnarger

ynder PcrTer-toiogne. .

-
*
-

2. Any £iscnarper ca2n be named in ~a dischzrpoe recuirements znd made

-—ed

generaliy respensibia Tor wnzi £22s on with regztd TO ThRe pTOpeTTY-

2. Ixfpr-omew= griers can be issued Tz 2 lzndowner only i The cieanw .
invoives scm=mming 200st wiich The iancowner knew o stouidé nave known 2nd

Ove- wTizn he or she nad scme ms2sure pf conTol.

2. 1€ —na jzniowne- is ancther Twdiic enTity wnilh n2s <he e
TSTeCT TNE Vi rompeT, 4z is rroper o name e 278ty 1

A remer— pi= <= Sncuil cnly De ZRoe The SiIDiess OV eNICTIEmeRT 2TTICRS

b Jotd
.-h’h -
o= 37 is Clezs Tes the 2oudl GISThEIST Wil T woly, e wiEt s

pdiiz enzizy is nzt moving orizxiy o0 re—3ify Tne sizuzTion.

- st =)

2. Findings ¢f ezzn ejement 0% 2 Gzncosmer's respensiniliTy must pe suproTeec

pv sims=znTial evieence.
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in @EOF, it 2y be FVMESTe o ARe enforcement orge-s EFe r:'s! Ryy
2szicning Q@tSs o 2 3ancowner i recieE Qe ME: Rfe 12efe0wRr, Y1 my
c2ses, must wait o ses \MHRAREr vine Tenans aoss The recuires B3 l?

ecagmin; tne regmidilnzy for ciimg it.

ATsasnment

YT 7P2978



Memorandum

- cani - - -5 : AN
| jo : Regional bBoard Zxecutive Officers Dote @ semi GO 2

/2/ ©. R. itewster

f William R. Attwater
i Chief Counsel
From : STATC WATER RESOURCES CONTROL BOARD

Sudjec:  INCLUSION 5 LANDOWNZRS IN WASTEZ DISCHARGZ REQUIREMENTS AMD ENFORCIMZINT ORDZRS

e

ATtachad is a memo explaining many of the issues addressed in State Board
orders regarding the inclusion of landowners in wasts discnarge reguirements
v and enforcemen: orders. Also inciuagad in tne memo is a brief explanation of

: <ne legal basis for cecisions. By no means are all of the possible situations
which may confront you addressed py State Board orders or the memo. However,
| <o the extent tha: the State Board has already dealt with some of these
questions, it is important that thers be substantial consistency by the
Regional Boards.

The basic principles involved in naming landowners in orders can be summarized
in a Tew kay points: : ]

PR RPETE U (RO UL S

1. Anyone whc owns land on which 2 discharge is occwrring is 2 discharger
under Porter-Coiogne. .

2. Any discnarger can be named in waste discharge regyirements and mede
generaliy respensibla for wnat goes on with regard o Tne property.

!
%
|
3

3. Enforcement crders can be issued to 2 landowner only i7 tne cleanup - - -- -
invoives sometning apout wnich tne landowner knew or should nave known and
over wiicn he or sne had scme me2sure of control.

4. 1If tne landowner is ancther pusiiz enzity wnich has the legal duty tTc
proiact tne envircnmenz, it is proper Tt neme the 2genzy in weste discherge
requiremenzs byt it snould cniy be megde tne subject of enforcement acTions
after i1 is cleer that the astual discharger will nct compiy 2ng tnaz tne
punlic entity is not moving guickly to rezzify the situalion. :

[$1]

. Findings of each eiement of 2 iendowner's responsipility must be supported
by suostantial eviaence.

CUT 002980
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In addition, it may be aavisabie to make enforcement orders more realistic D

2ssigning aquties to a langowner wnich recognize that tne landowner, in many
cases, MUST wait TC see wnetner tne tenant go2s ne required task pefore
assuming tne responsipility for doing it.

Attachment

—— —— o ——— - ————

v
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To  : State Board Memoers

&~

William R. Altwater

Chief Counsel
from : STATE WATER RESOURCES CONTROL BOARD

Subied:

RESPONSIBILITY FOR CLEANUP

QUESTION

What is the proper basis for helding scmeone responsible for the cleanup of 2
site wnich threatens to pollute or is poliuting a water source?

ANSHER

In general, the law imposes the duty to protect the public from a condition of
pollution or nuisance on 2 site on those wno are aware oOr should be aware of
the problem and who are in a position to do something about it. There are,
however, many subtleties in tne business of assessing responsibility and such
determinations are highly dependent on the facts of each case.

a e vig e

i

DISCUSSION

o

The Porter-Cologne Water Quality Act paints with a broad brush wnen it comes <0
assessing responsibility for the cleanup of polluted sites. Section 13304 of
the Water Code provides that any person “wno nas discharged or discharges
waste™ or any perscn “wno has causad or permitted, causes or permits, or
threatens to cause or permit® ihe discharge of waste intc water or where it
might get into water may be oragered to clean it up by the Regional Board.

]
i

Tne word “discnarge” is not defined in the Water Code nor does tne case law

offer anv precise definition. Tne State anc Regional Boards nave consistently
__taken a broad view of the word's meaning and have applied it w0 ingirecT as

well as gire=z releasas of poliution causing substances. Tnus, allowing an

- -
-y
-

existing source of contamination to spread from tne soil to nearby ground wat
js as mucn a discharge as pouring 2 barrel of tne stuff into a sump. (See, for
example, zoecon Corporation (raer No. WQ 86-2 and Stuart Petroleum Order

No. w( 8o-15.) ;
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In an opinion of tne Altlorney General issued in 1933, tne term "discharge" is
discussed.

"Tne term 'discharge' is not defined in tne act but is
apparently used in two senses in Water Code Section 13054: (1)
as a verb meaning, 'to emit; to give outlet to; to pour fortn',
and (2) as a noun meaning either, ‘A flowing or issuing out,’ or
‘that wnich is emitted' (Wedster's New International Dicticnary
742-[2d ed. unab. 1951])."

The opinion goes on to apply that analysis to 2n apandoned mine wnicn continued
to discharge tainted water after it was closed down.

"It is immaterial that tne mining operations may have terminated
before either purchased nis present interesst because the
discnharge for which they are accountable is tne existing and
continuing drainage from their holdings, not the now
discontinued mining." (26 Ops.Atty.Gen. 88.)

In Tight of the broad Porter-Cologne coverage and the general use of tne word
“discharge,“ the State Board has adopted a series of orders dealing with
several permutations of the landlord-tenant and owner-former/owner dicotomies.
Each of the State Board orders nas been based, at least in part, on thne line of
California cases wnich has assigned increasing responsibiiity te landowners for
most bad tnings that happen on their property. Among the jeading cases are
Uccello v. Laudenslayer (44 Cal.App.3d 504, 118 Cal.Rptr. 741), 2 1975 case

Tnvolving tne landiord s knowledge of a vicious dog owned by his tenants,
Coofer v. Golden (1955, 135 Cal.App.2d 623, 235 P.2d 90), assessing tne

T1apiiity ot a tormer owner for injuries wnich occur after the saie, and Sewell
v. Loverde (1969), 70 Cal.2d 68¢, 75 Cal.Rptr. 889), concerning the apiiity ov
a Yanaowner to pass along certain responsipilities Tc a tenant through lease
provisions. Tnese and other cases all point in one direction: A Jandowner m2y
5e held accountable for wnat transpires on the property ne or she owns but in2
courzs will look to how mucn the landlord knew about whnat was happening on tne
property and how much control tne landowner had over the dangerous condition or
activity. Nc brignt-line standarcs have been qrawn by tne courts. gach casz
differs sligntly from tne otners and the courts tTake pains 1o look to those
distinctions.

For examzie, in tne Uccello case, tne plaintifi won the legal noint and
acnieveZ riversal of & non-suit. A latar case, Lundy v. Califorria Realty
(1385, 170 Cal.Apz.3d &12, 25 Cal.kptr. 373) heic tnat Ucce:ic acciiec on tns

law bux foung tna:t tne facts failed To snow tnat tne lanaicrg Kknew apout the
ganger posed Dy tne dog on Ine premises.
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California courzs have not, as yet, dealt witn tne situation where tne
landowner responsibility is judgea in lignt of tne exercise of tne state's
police power function. The cases have uniformly consiagered tne competing
rignts of two or more private parties. Tné public policy questions considerec
py tne courts nave involved how fault and comoensation are apportioned among &
handful of individuals. A few fegeral cases nave begun to look at tne question
of how tne generalized rignts of the public and the taxpayers can De reconziled
with the occasional unfairness visited on inaividual langowners.

s mase

In U.S. v. Mirabile (15 ELR 20994, DC EPA 1983) a federal court reiieved
secured creditor Trom liability for the costs of cleaning up polluted land it
had recently acquired tnrough foreclosure. But in U.5. v. Marvland Bank and
Trust Company (632 F.Supp. 573, DC Md 1986) another court neid 2 Dank
responsipie for EPA's costs of a site cleanup even though the bank only owned
the property through foreclosure. The only real difference between the two
cases is that the Maryland bank had owned the property about four times as long
as the Pennsylvania bank. In one case the court sought to protect the
interests of lenders who may nave all tne equity in 2 piece of property wiped
out by a cieanup bill. The otner court wantad 10 reimburse EPA for the cost
cleanup.

YT S

A
1
§
by
L3
§
3
1
b
3

Both cases are statutory interpretation exercises. Tne recent Superfund
amendments, known as SARA (Superfund Amendments and Reauthorization Act of
1986), attiempt to deal with the problem created by the language of
Comprenensive Znvironmental Response, Compensation and Liability Act of 1980
(CERCLA) which led to tne conflicting judicial interpretations laid out above.’
Among other things, the amendments include whnat is known as the “innocent
landowner defense.” A purchaser of land will not be heid accountable for the
costs of cleanup if he or she did not know and had no reason to know that a
hazardous substance was deposited there. A public entity has no responsibility
if it takes tne property by escneat or condemnation. An owner is not 1iadblie if
the property passes by inheritance or bequest. The excentions have a few
exceptions but the most important aspect of the new rules is that a bank or
other lender is put on notice tnat inguiry into the past and proposec us2s ov
Tne property is imporzant before 2 mortgage is grentec.

PR W MRS PRV R A A N e R

RN T 1P SR

R WA A i

To date the Staze Board nas not been asked tc deal with the ratner sticky
"mortgacor as landowner" issue. Stat2 Board orders nave dealt, however, with a
wide variety of factual settings. Beginning in 1984 with tne Logsdon Order
(No. WQ 82-3), zha State Board dealt with tne naming of landowners in cleanup
an¢ abatement orger~s. Tnere tne landiords ciaimed not to know wnat was
nappening on tne property tney leased to a wood preserving company. Tney also
~laimed <5 be unadle to do anytning o prevent it. Tne vacts supocrted tne
Regicnal Board on bctn_issues. Tns petitions~s wers snown <o be wall aware of
<ne neturs of in: wood preserving pusiness based on sariier invoivement at
another site. Furtnermore, tne lease gave tna landlorcs the rignt and ability
70 enter Tne property TO pravent ine very sort o7 tning tnat was going on

there,

- — —— —
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Order No. WQ 85-7 (Exxon) found the State Board overruling tne Regional Board
on tne inclusion of an oil company in a leaking tank cleanup. txxon was oniy
invoivec in tne distribution of fuel to tne service station and was not
responsible for tne inspection or maintenance of the tanks into wnicn tne fuel
was poured. Tne only evidence connecting Exxon with tne ownership of the site
was some personal property tax records wnich, on closer inspection, showed
Exxon's noldings on the site to consist of some furniture, some tools, a credit
card imprinter, and two used pumps.

Five State Board orders were issued on the general topic of landowner

f responsibility during 1986. Tne first, Order No. WQ 86-2 (Zoecon) considerec
the plight of a company wnicn had recently acquired a property from prior
owners wno had discharged a variety of nazardous chemicals into tne ground.

B The Regional Board looked to the current owner to ciean up the site even though
others were likely to be far more culpable. The Stats Board upheld tne
kegional Board action. Because there was an actual movement of waste from soil
to water on the site, a continuing discharge existed for which tne current
owner could be held responsible.

[T 1 APCERSTRVE S

State Board Order No. WQ 86-11 (Soutnern California tdison) approved the
inclusion of a landowner in waste discharge reguirements issued 1o tne operator
of two solar power plants. No cleanup was invoived and the order recognized
the importance of including the ultimately responsible party in the
requirements issued to the less permanent user of tne site. Tne order approved
the Regional Board decision to distinguish between the day-to-day
responsibilities of tne site user and the underlying responsibility of the
landowner. : .

PR AR FI O A )

[y

Uik

In Order No. WQ 85-15 (Stuart Petroleum) the issus was whether an abseniee/sud-
lessor could be held to account for a site cleanup along with the on-site
operator (sublesses) and the property owner. Tne conclusion was that, given
sufficient proof that the sublessor knew of the activities on the site and that
it had the power under the lease agreements to regulate the activity, the
inclusion in the order was proper.

AR N Sl

YI# LF L RON-TTN

The naxt order adopted by the State Board, No. WQ 86-15 (Stinnes-western),
considaras a petition fram a former landowner who felt that thers was not
enougn proof tnat tne dischnarge was caused during its Time in possession To
include it in a2 cleanup order. The Board applied the standard it set up in tne
gxxon oraer and found that tnere was substantial evidence in tne record To
support tne Kegional Board's conclusion.

-

Tne last of tne 1986 oraers, No. WQ 86-18 (Yallco Park), sustained & cleanup

oraer issued by tne Regional Board to botn the currem: and former tanants of
——.-site and Tc the landowne-. Tne latter appzalac contending tnat it wes unapie

to reguiate tne on-sita activities of tne Tenants. Tne State Board Tound that
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tne record supported tne Kegional Board decision anc tnat tne landowner nac
sufficien: recourse under tne lease agresment tc regulate Tne conauct of tne
tenants. Furtnermore, tne State Board recognized tnat tne Regicnal boara
intanagea to look to tne landowner for cieanup only i tne two principle parties
defaulted on tneir responsibilities.

The most recent order adopted by the State Board, No. WQ 87-5 (U.S. Forest
Service), dealt for tne first time with the naming of another regulatory
agency/landowner in waste discharge requirements. Tne Board took special care
to tell tne Regional Board that any enforcement action snould be taken firstT
against tne lessee and only as a last resort against the Forest Service.

: However, tne inclusion of the federal agency in the waste discharge

: requirements was found to be entirely proper.

RNV

As can be seen from the orders issued by tnhe Board, a distinction has be=n
made betwesn the issuance of waste discharge requirements and cleanup and
abatement orders. The former may properly be issued to landowners without
regard to their actual involvement in the discharge; tne latter are subject to
the restrictions discussed above. Two Board orders {Southern California Edison
and U.S. Forest Service) involve waste discharge requirements and each
specifically says that the Regional Board shouid be careful in assessing
responsibility for site cleanup. But each order makes it clear that waste

3 discharge requirements may be issued based on the ownership of tne land and

I need not consider tne otner factors. »

CONCLUSION

There is near total consistency betwesn the way that the State Board nas dealt
with the various ownership/responsibility questions, tne case law witnin
California, and tne current federal approacn to apportioning liadility in such
tnings as Superfund cleanups. The basic principle is legally supportiable and
makes good sense as a matter of public policy. So long as the owner of a piece
of land is aware of what is happening on the land (or snould be expected To Be
aware) and has the power to regulate tne conduct of which he or she is aware,
tne landowner, not tne pubiic trazsury, shoula beir the costs of cleaning up
pollution and nuisances that occur on tnz land.

Bonincks

T 03 DR i * <

cs: James L. Zaston

L~ il
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SAN DIEGO UNIFIED PORT DISTRICT

P. 0. Box 488

San Diego, California

(714) 291-3900
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52112 R s

ENVIRONMENTAL

Jomas E. Firle, Coordinator

INITIAL STUDY

MANAGEMENT.

Resolution R 77-40
Attachment C

Environmental Management

o ENVIRONHENTAL ASSESSMENT o

PACO TERMINALS, INC.

Project Title:

———

o S artn €

-(UPD £ 7740-31 )

Location:

Terminal 24, Port of San Dieao

APPLICANT
PACO TERMINALS, INC.

PREPARER OF EA

PACO TERMINALS. INC.

(name of organization)
Robert E. Pate

(name of organization preparing EA)

Robert E. Pate

(authorized person)

(authorized perscn)

President President
(title) , (title)
c/o Pate Stevedoring Combany c/o Pate Stevedorina Comoanv
(address) (acdress)

1248 Conception Street

1248 Conceotion Strest

Mobile,Alabama 36601

Mobile, Alabama 358601

phone: (205) 457-4571 -

- phone:

(205) 457-4571

for

upPD
use

1. PROJECT INFORMATION
1. Project Description:

|

plished, the major features and actions necessary to complete the project.

Describe what is proposed, the need, what is to be accom-

This

description should be self-explanatory and provide for a comprehensive but speci

understanding of the proposal.

List all mitigating measures which have already

been included by the applicant; note that approval will be conditioned on their

implementation.

- See Exhibit "A"

Bulk facilitv to handle copper concentrate at Terminal 24, Part of San Dieqq.

Estimated construction costs:

N/A

Construction to start: N/A

1/15

Completion date: N/A
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2. Describe the groject area, including distinguishing natural and man-made charac-
teristics. ortion of Terminal 24, Port of San Dieco, open spacz-paved. Jndystrial

marine operatinn classificatjon.Nearby facilities to leased arez inclyde g scrap

yard, warehouse, and container crans

Attach a site plan, proper»y plat, and v1c1n1;y man. On the site pian, &l eioi
identify the outlines of proposed and existing structures, parx1ng pav1ng,
landscaping, undeve]oped area and schenat1cal]y show the mejor features ¢l ¢ roliy
sentative portion of adjacent parcels The site plan can be a proper]y mocitied

EX]S\.H’]Q dramng or an adEQuau i_‘f’ and CE.T‘ETL“B_/ EAECJ;EC S&e..bn, avgid wi GLELeSIaTy
PR E B ol < '::». ! T

detail. As Yn.'hou map use ap rc;‘r“h.e ,,‘C‘T:‘;:_’ = BRI C I Y e e LA LM 5’;1f~"~’“~‘~;="

map. A1l maps or other attachments must be Tulily xerox reproducibie and shaii ool
exceed 14" x 18", 8-1/2" x 11" preferred. i<

3. Describe the type of on-site commercial or industrial activities:

(a) Bulk handling facilitv for conner concontrata,

See also Exhibit "A"
ueD haste* Plan's Site Usz Classification: Industrial Marine Operations.

{b) P:esen;/progec;ed employees: 0/ unkn
(c) Present/projected customers (cTients): 0 [/ 1+ (average per day)
(d) Explain projections for (b) and {c): _Assuming normel operations., § emnlavess
.~ during unloading operations - 3 to watch over cargn. 8-10 while Toading chip
One major customer, others expected. 4
4, (a) Total land area: 100,000 sq.ft.; total water area: -0- s Tt
(b) What is the existing/proposad square 7ootage of land area for:
structures: %$§i1er / 500 sq.ft.; paving: /oo con  sG.Tt.
Jandscaping: N/A / sq.ft.; undeveloped: N/A / sG.Tt.
(c) What is the predominant/maximum height:Backhce [/ 13 ft. '
(d) Existing/proposed parking:  On site: _ X / ; Street parking:n/a [/
Other parking used: / .
(e) Existing/proposed slips (piers): _N/A / H
slips 10n§ wide; slips long wid

(f) ¥hat is extent of grading, excavation, fi11?~" N/A - cubic yards.
describe: Copper concentrate will be piled in piles betwssn 10' to 12

ther §1 :
() ?ﬁﬂloéké}e be - any dredging/fill of water areas? N/A __; cubic yards

hiah.

describe .
How do you intend to dispose of spoils? Operation per se does nat create sooi

Cargo is very expensive and all attempts will be made to reclaim the same.

Do you have sediment chemistry and biological reconnaissance data? No

(h) What steps are being taken to minimize erosion or siltation during both the
construction and operational phase of the project? _As to any run off of

cooper concentrate due to rain, anale of renose is between 90 0.120°. Taroaulin

will be used recularlv, and certainly in case of heavy réin. See other side.
. 2/15
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(f)

Fetinitdd that there will be an average of IDWODD to ZDAYY wet medric tons
& Termng,

Timber wYll be &t job site to be wsed for timber bawmiers ¥ nResessamy
See s Eckivit "B".
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II.

(i) What steps are being taken to mitigate trafiic, noise, dust, and othar impact:
during construction? N/A

(j) How is the design of the project coordinated with the dasign of the surround-
ings? Describe project appearance. Attach sketch of elevations and/cr
- Jandscaping plan, if available. Discuss any signs. _Appearance is comoztible

with surrounding area, see also Exhibit "A"

ENVIRONMENTAL BACKGROUND INFORMATION

. Describe the environmental conditions of the site and surrounding area. Indicete

land use,. topographical features, plant, animal, and marine life. Describs both
land and water traffic patterns, and peak and congastion problems, as applicable.

Leased space will be a portion of Terminal 24, Port of San Diego. Surrounding arez

is classified as Industrial Marine Operations.

. Is there any public access to the bay over your project site? _N/A  If yes,

describe. If the site is a service facility, indicate if controlled access is
available for your clients, customers, or the public.

. Who will be the primary beneficiaries of your project? How will the public be

affected? Commercial facility - benefit will inure to Paco and Port of San Diegc;

indirectly, increase American exports.

Will the project bring more people to the area, enable additional people to use
the area, or require additional service businesses? Minimal efvect. Project does
have indirect potential of more fully developing the shipping facilities of the

Port of San Diego.

(a) What is the estimated number of daily motor vehicle .trips (round trips)?

now N/A after completion 10 trips
(b) What is the estimated average round trip mileage for each daily vehicle trip
generated by the site's activities? now _ N/A after completion _20

(c) Explain your estimates for (a) and (b): Assume 10 employees average living
average of 10 miles from Terminal 24. Estimated that 1,600 railroad cars will

be utilized during 12 month period. Under ideal arrangement, 10-12 cars will

be unloaded per working day.
3/15
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g 6. (a) How will the project affect adjoining areas? Prpiact will crezts s2-2 r-:c s
g and possibility of dust exist. However, are2 is industrial (scrap vard nasx*

2

5 .door) and project shou]d be compatible with adjacent arez, B

b ~2djacent ar

B3

E (b) List name and address of contro111ng interests for all adjacent par:e]s,

3 including those controlled by public agencies.

<3

4 -

1 UPD Plat #  None UPD Plat £

3 - _

! UPD Plat # : UeD Plat 2

3

3

3

i _

‘; 7. What measures are proposed tc consarve energy (e ectr1c1;j g2s, watar, fuel, ¢
§ or other natural or man-made resources?rf@étg tion incorporatss inherent simclici
3 Principal of applicant has tried conveyor belts, but found same to be ineffective
¥ N )

Q because of cohesive nature of cocoer concentrats (tends to stick to helt and o
E same). .

4 8. Discuss the fire protection nezds of the site. Describe exicting/propeszd facd
3 1ities: Generally none, excent as to trailer. Fire Department of Nationzl Ciftv .
3 now service area.

z 9. Discuss any environmental (or community) features of the site or its surroundis

which may be afiected (or affect) the project. Examine these both from the ccn

-

struction aspect and operational functioning of the site. Project is comoatibie

with existing area. Project will create some noise and possibilitv of dus® exists

However, any dust is similar in consistency to wet talcum powder, Mgreaqyaer, npica

QIR R A T

from surrounding area will be louder than that oroduced by proiect. R

sns '
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III., sPECIFIC IMPACTS
1. How is the land or bay affected? _Port has made a report which indicates that oil-

of copper concentrate 10' to 12' will not damaae pavement. Heicht of eaguioment wi!

' Towner si ) )

2. A;y cFange'ﬂf plant or animal 1ife? Probably, none at all.

3. How will any body of water be affected? Water quality? HNew, visible si-.o!
— in the water? Water not materijally affected. Possibilitv of run off into hav =

but use of tarpaulin regularly and timber barriers when needed wil

Ses Exhibit B (a) Any run-off into the bay? Possibility as discussed herein.
(b) How is/will drainage bs handied? _Use of storm drain on project

(c) What materials, other than domestic wastes, are/will

4. What change in water consumption will result? Very rarely, piles of cocosr ¢

[ 3
- N
o

-~
o

T =
< -
I.-

sewer system? Trailer has own facilitv and Port's faci

centrate will be soraved down to pravent' Pressnt usage?

n
-0- gal/day.

5. ﬁ%?%'change in electric power consumption will result? Consumption wiil rasuit

utilization of contajper crans

See over. Prasent usage?

6. What change in gas/oil consumption will resuit? Generally ons
front end loaders Present gas usage? ;Q:MM
oil (type)? ~-0- supply sources? Regular commercial

jee Physical
‘roperties Liste
»n Exhibit "A"

7. How is air quality affected? Quantify emissions from both s;a.1onary :nd mobil

sources. Consider also any dust, odors, fumes, chemical vapors, water sprays,
gtc. Indicate specific mitigations. Copper concentrate is very cohesive and will

contain an averzas water comognent of hetwaan 12% +n 12 5% Qust 5 similar tn wet

talcum powder. Tarpaulins will generally be used, and this will helo to orevant ¢

If dust is orohlem. product will he wattad dayn  ODen space eliminates fuming.

How are views from/to the sitz affected by the project? Considgr nearby proper
and surroundings. Describe any project interference with the ]1na of sight to
the bay from the nearest public road. _Viewer will see piles of drab orancs subs:

from 10' to 12' high. Generallv, 10.000 to 2n.nNn wet metric tons at oroiect. M

rial will be aenerallyv arriving in 10 tg 12 rarc {approximatelv 1600 cars par vsa

56 otper siae A ]
ﬁ hat c%ange %n the sound environment will occur on- or off-site? Considar both
construction and operational noise. Indicate specific mitigations.

Noise will occur, but will not be excessive to that area.

10.

1.

What are present/future methods of solid waste disposal and amounts involves?

N/A

What are the present/future demands on urban support systems (streests, sewers,
utilities, restaurants, industrial and commercial support, housing, etc.)?

Minimal effect. Rarelv ig connar cantantrats eyer moved by truck

5/15
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III.

1.

5.

8.

SPECIFIC IMPACTS

not exceed present structures nearby. For possible run off into bay, see
question 3 of this section and Exhibit "“B". .

For container crane, estimated 60,000 per KwH; 300 hours per year.

Estimated 125,000 wet metric tons moved in one year.
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10.
11.
12.

13.
14.
15.
16.

17.
18.

19.
20.

21.
22.
23.

24.
2s5.
. 26.

27.
28.
29.

CHECKLIST OF ENVIRONMENTAL EFFECTS

Check “yes" or “no"

Does the proposal significantly change the present use of the site? ____
Will the project require a change in any Port District or City Plan?

Is the proposed use incompatible with existing plans, programs or
policies of any governmental agency or jurisdiction?

Does the project require any variance from existing codes and
ordinances?

Will the project require any variance from existing environmental
standards (air, water, noise, etc.)?

Does the project change any existing features of tidelands, bay,
estuary, shoreline? ‘ :

Does the project alter any unique, natural or man-made features?
Will the project affect any historic or archasological areas?

Wil the project increase the possibility of erosion or

sedimentation?
Does the project involve soil stability or geological hazards?
Will the project affect existing community facilities or services?

Will the project require a significant increase in public or
private services?

Will the project affect traffic or transportation facilities?
Will the project affect both on or off-site vtility capabilities?

Will the project materially alter the character of its
surroundings? ST .

Will the project have an adverse effect on adjoining communities?
Does the project alter the employment base of the communi ty?

Will the project alter or limit access to public facilities or
recreational resources?

Will the projeht alter the use of existing or proposed public
or.commercial recreational areas?

Does the project involve the demolition or removal of existing
improvements? :

Will the project accelerate the development of adjoining areas?:
Does the project affect the conservation of any natural resources?

Does the project alter the biological habitat of any flora, fauna
or endangered species?

Will the project alter or eliminate views or vistas?
Will the project change the aesthetics of the area?

After completion, will the noise environment be different, both
on or off site? ’ '

Could the project affect the water quality of the bay?
Will the project contribute adversely to air quality?

Will the project substantially increase energy and water use?

6/15

Yes No
X
X
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—

—

—
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V.-
1.
2.
3.
____ 4,
VI.
]0
concentrate
2.

MITIGATING MEASURES

Describe which measures are incorpora2ted in the project to mitigate identified
or poctential adverse environmental effects? These must be carried cut as condd
tions of any project approval and shall be part of the project descriptica.

Tarpaulins are used regularly, and this is best economical method in alleviating
the small dust and water run off pcssibilitv. Timbers will be at job site if

barriers are nesded. See Exhibit "B". o
Specify how and when they will be carried cut? Tarpaulins are in requler use whe

2 dust or run off potential exists. Timber barriers will be usad in casz of hezv

rain. , - .. .. .
Expldin the extant and effectiveness of mitigation expacted and how this was -
determined. Applicant believes possibility of adverse problems are sliant and or®

.

cipal of applicant has vast experience in storags of cooper concentrate.

What other mitigation measures were considered? Other type of barriers, sucth as

sand bags, etc. Possibility of lowering storage area; constructing settling arez.

Why were they discarded? Other types of barriers may still be used. Lowerinc
storage arez and constructing settiing area. wouid be expensive and probésly not
any more effective. See Exhibit "B".

ALTERNATIYES

What alternatives were/are considered to reducs identified or potsntial advers
environmental effects? Evaluate in terms of using public tidslands for specie
purposes. Dascribe envircnmantal benefits/liebilities of the project and alta:
natives. Snhow hcw the project (and alternatives) is consistaat with ths provi-
sions of the California Coastal Act of 1976. Other modes of transferrinc coooer

(such as by conveyor belts) have bean tried, but proved to be ineffective. Meter
is piled at height that will conserve space, but not damage pavement. Project is

g
-
|

consistent with CCA of 1976 because it is a water relataed industrv and industrial

port water use. — -

The law requires a discussion of the environmental consequences of the "no_pr;j
alternative. Indicate the environmental consequencas of continuing the existin
conditions. If project is not approved, leased space would codntinue to be an obe

paved space which is not being utilized.

7/15 -
CUT 002996
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BACKGROUND INFORMATION

UPD Property Plat #: 7 740 - 31 Dated:
Title:

Pre-Application Project P}ocessing

(2)

(b)

(c)

(d)

Have you discussed the proposed project, submitted conceptual plans, pre-
sented the proposal to the Board of Port Commissioners or Port Director?
If so, when, and in what form? Assistant Port Director. Oral discyssinn

Chief Engineer of San Diego Port has made reonort of load factor of pavement

Have project plans been submitted? _ N/A When?

To whom? :

Are any other projects at this site currently being processed? _N/A

Title: £: Date:

Last approved project plans or working drawings:

Title: None £ Approval:

.- Prior Environmental Documents (List all for this location)

(2)

(b)
(c)

UPD # None Title: N/A
UPD # Title: N/A
UpPD # Title: N/A
Exemptions (# and date): None ;

List all environmental consultations or processing contacts with other
agencies, firms or individuals in connection with this project. Give
agency, name, phore, date, subject and result of consultation.

Bruce Warren - California Coastal Commission. February 23, 1978. Mr. Warren

expressed doubt that permit would be needed, but wanted to review the same to

to sure. 280-6992
Peter Micheal - Recional Water Control Board. Februarv 23, 1978. Informal c¢on

tact wherein Mr. Micheal stated he desired to review matter.

Payl H. Sidhu - Air Pollution Control District - Februyary 23, 1978 Infor—al
contact where Mr. Sidhu stated that he did not think oroiect woyld be problem,
but reserved the right to review his initial reaction under Rule 50.

8/15
CUT 002997



- 4. Permits :
(2) Permits required: List all other public agencies which have approval or
permit authority related to this project, e.g., City building permits, ,
Coastal permit, WQCB, APCD, Army Corps, EPA, FAA, Coast Guard, etc. Spe-
cify agency and type oF permit reguirad. (Omiscicns may invalidate cr
cause delay of this environmental review at a later time)., /

——

(b) PRIOR permits jssued for this site:
(1) Last Coastal Zone Permit: Control

iy

_JYﬁeL_A“a]YSQ____n»WMWWU

Title Date __
Conditions? ___ 1If yes, explain: —
(2) wWQqcs: File No. Analyst o
Subject Date .
(3) APCD: File No._____ Analyst
Authority to construct Date
Permit to operate Date
(4) VU.S. Army Corps of Engineers: Public Notice No.
- Subject : Date

(c) Regulatory Agencies:

(1) Indicate any permits applied for or in effect for operation or use.
Give sufficient detail to make agency contact, i.e., supply assigned
~ title, file numbers, date, phone number, name of-person who issues or
processed the permit. 145?;

(2) Variances: Indicate any variances which are in effect, applied for o
under consideration for the project site or operations. Give agency,
date, contact person, phone, conditions of variance and expiration da

Wl

8/15
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VIII. APPLICANT'S CONCLUSIONS

1. Explanations to Checklist of Environmental Effects, Section IV: For Yves" 4
explain adequately wny the effect should hOT be considered a "significant acvers
environmental impact”. A "yes" answer was aiven for the question of whethar the

project would affect traffic or transportation facilities. Ths reason for this
response is that applicant estimates that 1,600 railroad cars will move orto iob
site during each 12 month pericd. This should not produce a "sienificant edverse

IS

Ll

A s

i environmental impact” because existing facilities will be ussd and wiil b= for tis
i specific purpose for which designed, i.e. railroad lines and terminals already
j ;

i exist.

4

3

1

!

|

q

1

2. Statement of Envircnmental Impact:

J
{
,
!
1

vyl The project will have NO significant adverse enyijronmenta] impact.

=] The project COULD have significant adverse environmentzl impacts. An
Environmental Impact Renort should be prepared by the Pert District at
applicant’s expense aftar consultation on scope, jmplementation, and fess.

3. 1 am aware of the provisions of the California Coastal Act of 1676 and have.

consultad with (prirnt rome)
of the coastal staff on [dzte] concarning this proposél, v

ll:
expressed the following concerns: (if none, insert "nene')

F. M. Keeling. attornev for annlicant, contacted Mr, Warran

Mr. Warren expresse

doubt that there was anv concern, but wanted to check matter out.

CUT 002999
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IX. CERTIFICATION

RIS PO VU RT T g BN SR

This Environmental Assessment was prepared by me

3 1. PREPARER's Certification:

3 for/as the appilicant and I hereby certify that the statements furnished above

3 and in the attached exhibits present adequate data and disclose all relevant

% information to determine environmentally significant impacts, as required for

il the Port District's Initial Study. It has been prepared to the best of my

y ability, and the facts, statements, and information presentad ere true and

b correct to the best of my knowledge and belief.

: PACO TERMINALS, INC. | ol

?’ . . '_; .\\—_"__M

o | N ATE 2 g yi2d

g As 1ts President (signature) (date)

i ROBERT E. PATE Presidant

1 (print name) (position)

3 President (2n5) 457-4371

' (attiliation) (telepnone)

; Post Office Box 843 -

3 {address)

§ Mobile |  Alahams - 38601 |

£ (city) (state) (zip coce)

% o Certification of APPLICANT's Information: I hereby certify that the project-

ﬁ related facts, statements, and information furnished above and in the attached

3 exhibits, and in any other form to the preparer of this Environmental Assessmen

3 or to the Port District are true and correct to the best of my knowledgs and
the mitigation

belief. 1 am authorized to accept and commit implementation of
measures, if any, and the project as represented in the "Project Description”.
I understand that non-compliance with any of the mitigating conditions or chang
in the project as described shall be grounds to invalidate any/or all project
approvals or permits regardless of the stage of project develepment or cperatic.
The applicant shall hold the

Port District harmless of any cost or damages
resulting from consequences of non-compliance or unapproved project changes.

]

PACO_;ERMINALS, INC. - ’ (/
. s ,"I 4 m/ 7 SUERPEEIIAESS e s
By: x&g)J/zy%7i,—r L Do /87
3 Tsignature of applicant or authorized agent) . (date)
F - ROBERT E. PATE PRESIDENT o
{print name) (title)
PACO TERMINALS, INC. (205). 457-4571
{organization) (telephone)
Post Office Box 843
(address)
Mobile Alabama 36601 o
(city) (state) (zip coce)
11/15
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o EVALUATION o

; for _

j uro To BE COMPLETED BY THE SAN DIEGO UNIFIED PORT DISTRICT

3 "X, ENVIRONMENTAL EVALUATION |

g 1. Environmental Assessment Form Checklist: Attachments

i _ (a) EA rEFe1ved for checking on: Site Plan

. / : O Viﬁfnity Map

F111ng Fee:

Deposited on __ . / }o 5 by -— O Property Plat

O Draft Coastal Appl.
- QO Draft Army

Address, 51gnature verification by ;% 'A//

]
el ,
Sl S

«

; ‘ o EA Entries:
; ' complete
O deficient: #'s

Add1t1ona1 1nformatlona1 pages about:
/-, -v-_,/.."‘;'/"-a

s -
g . .‘7111‘,..-..b1'. v Wm0 -

A Y |
(b) (:T/E;/;ccepted as "complete" for processing on = /- +,/;§S by

| ' (ZT/E; rejected as incomplete on 7 /- /53 by oo -/
- by .. . -

(:T///Preparer/appl1cant notifiedon __ . /= * «
Additional information required on _ <./ // 3

- Response received on YA

ML MO G didlrm AP e i

(c) The foliowing agencies have been jdentified as (poss1b1e) vresponsible

agencies” or "jurisdictions by law":
_/oas;a‘ COrrmisslon‘ ;Army Corps . __SD City
__ZAPLD __ EPA __ Chula Vista
QCB . Coronado
___USFW __ Imperial Beach
__F/6 | o . ___ NHFs .__ National City
Statz Lands Commisslon . __ U.S5. Navy ___SD County

__ Coast Guard

“12/15
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2. Environmental Review:

(a) Specific concerns Or questions were

raised on the following information

jtems submitted in Sections I-1X above:

1tem # Quastion/Concern

Erxplanation

—f'%z) f/'i-hl ,-———/ /..M/’er o C':d)é?’ff?- /z),"/eé

/0 ,/,’ 4;14.,/4,

YR
7723, ber Az/r/ers/ r‘u;ié

f‘/’/f. 5-14{‘,»441' /‘u—u‘;zd /:w/'é éa;

1T/ A /jwzrqa;J £ & <£c/

/

Arzr D {'D/'Q-G‘j f 2oz %374 //ét/‘l/o;t/

(‘Wyﬂ’vf”'5 . ,/(aﬂ/)/f a3,

/
Ao A WDCE , L

3/“ ﬂ* CAACLY
/ [

(b) The yes/no detsrminations for the following items in the Charklist of Env:
mental Effects, Section 1V, are considered to have been jncorrectiy placed
and should be changed: :
1tem From To 1 Rationale
11eWing

(c) In addition to the review and evaluation of Sections I-1X, the fo

was considared:
Wi11l the PROPOSAL result in:

1. Substantial air emissions, oOr detsrioration of ambient

air quality, including emission
or sustained dust? .

. 2. Substantial changes in water movements, direction,
speed, flushing characteristics,

3. Changes in the diversity of plant or animal species?
‘4. Reduction of the numbers of any rare or endangered

plant or animal species? _ . ..

Yes Maybe

———

of objectionable ocors

|
|

or water quality?

|

——
———

5.  Introduction of different species of plants or animals o
to the detriment of the existing flora and fauna?

‘§n noise environment?

6. Substantial effects due to 1ight and glare, or changes e

7. Introduction or change in the level of potentially . ____'
hazardous substances to which humans or the environment :
could be exposed cumu}ative1y or by accident?

8. Sutstantially increased .demands
water or waste disposal requiren

9. A cubstantial change in quantitr

on energy, fuels, . - :
ents? -

or quality of public

or commercial recreational oppo:-tunities?

Explani tion for any "yas" or "maybe”

answers: _——

"13/'5
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(d). Mandatory Findinas of Significance (Guidelines 15082.).

1 be found to have a significant effect on the

t has the potentlal to degrade the quality of
reduce the habitat of 3 fish and wildlife

A project shal

(a) The projec

substantially
a fish or wildlife population to drop below s

threaten to eliminate 3 plant or ani
or restrict the range of a rare or en
minate important examples of the major per
or prehistory.

(b) The project has the potent
to the disadvantage of long-term environmental goals.

(c) The project has possible environmental e
limited but cumulatively considerable. As used in the
ticumulatively considerable' means that the incremental
individual project are conslide
the effects of past projects,
and the effects of probable future projects.

(d) The environmental effects ©
effects on human beings, el

Do any of these findings apply?
Give the rationale for any yes or maybe answer, to
assist in the preparation of a mandatory EIR. ,

—

ial to achieve short-term environmenta

f a project will cause substantial ady
ther directly or indirectly.

envircnment ii

the Cﬁv;iubhxf

species, causs

elf-sustaining levels,
mal community, reduce the numbter
dangered plant or animal or eli-
iods of Cglifornia history

1 goa

ffects which are iﬂdzv:dua:i]

subsection,
effects of an

ratle when viewed in connection with

.
-~

the effects of other current projects,

PSRN

Yes Maybe

Bt
——

——

—

(e) The following have been directly notified/consulted abcut t

he project:

Agency Person Phone Disposition e
oe \ph ) Plhosten V21 280-4002 VPb so oot gt
Luinc/s DL ”/Lc\l‘/a.b/ ./7/'#),286 -S4 /)/'»-\A/m/; Y TS T B
’ ~ P nﬁiéy-:éZ¥;c{C h
¢94Ec1;/oe
red | 2/ <3/l /2 /f)fagf 3978 ,;,g/a/u.u‘.,‘,lﬂ Lo 0 pecuidl %

NFl=no further interest;

14715 .

ND/iS=document rqst; C=concerned about
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DETERMINATION

MARNAGEMUENT AMD MARIIE PPERATIONS DEPART mie TS
1. The ENVIRONMENTAL REVIEW—EOMMETTEE of the San Diego Unified Port District &t—ies-

heeting on Fohrugns T2, 1978 T

eviewed and considered above proposal entitled,

"PhrD  sTEvENcO 18T AlceATION >l Stne -t ¥4 FwelUPD # 7740- 31

Terwina Y

On the basis of the proceedings at this meeting and the Initial Study (above
information, but not limited to it), the Environmental Review Committee found:

Exaisa - o) ar

Only upon acceptance of these mitigations by the applicant,

The proposal could NOT have a significant adverse effect on the environment
and directed the repization and processing of a Hegative-fectaration Cadey e
e Pesowerces Gount Q'li.-\'—s Sectiom ISIO},CIAHI /
The proposal COULD have a significant adverse effect on the environment
UNLESS the following specific mitigation measures are included in the
project, which then would NOT have a significant environmental impact.

S

the preparaticn

and processing of a Negative Declaration is directed. (See item 2 below).

jo= 'L"(l.‘-al &cl‘/l‘/'!‘tsll ol el r—u:u!s L ‘(Mr‘;" * Hoe C,’o‘;,ﬂ_égﬁmt L
s Bﬂ_;[‘/(‘}z.q-sr:uef’AA.Ml\Llﬁ ac,,uﬁ}mel , 1';1\'0/\)!"“& ,Ap./[a[\[,!, A pn BrAlnd
b-c pse -[W’MM\zD ‘HH;L /A.B, nrc‘{nh‘z.sfu exiodiia T8 4,>jJ %‘/”“ﬁ"c‘i"/ éc_,“.f:‘j,’,».

WL\\:L " ! - 4,-{.:? . Co-u‘s,l/u.c.f"(éu_\grp/acw Fe
4 4/ =y S “‘.a so e ‘1,. "{""l’
fhe ‘sr8gsea ?E@eﬁ%Véga'§1bnf?f%5ﬁ%’§d$erse‘gr?gE%fBﬁ he
an Environmental Impact Report is_requared.

el iies ...
nvironment énd

TOMAS E. FIRLE, Chairman
Environmental Review Committee

(date)

2. APPLICANT's Accentance of Project Representation and Mitigation Measures

‘1, [print nzme), as applicant

or authorized agent understand and accept above mitigations to become

mandatory conditions if the project is approved as mitigate

ol 4

d, by the Board

of Port Commissioners. I will notify the San Diego Unified Port District
jmmediately in writing of any changes of the proposed project. I 1

that projest changes may require additional evaluation.

Accepted for the Applicant by:'

- / x4 .
- }u/?a‘r?\ ST e e

- "l’r/\llt - ¢
aC.inowWi2uLs

(signature)

(p&sition)

(address)

15/15

(date)
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EXHIBIT “A"

Applicant desires to operate a bulk handling facility to handle copper
concentrate and such other commodities as the Port Director of San Diego may
from time to time approve. The answers to the applicable questions contained

herein relate solely to copper concentrate as opposed to any other commodity.

Applicant will lease approximately 100,000 square feet of paved open
space comprising a portion of Terminé] 24, Port of San Diego. Tnhe copper
concentrate will be moved to site by open railroad cars. At site, copper
concentrate will be unloaded by a backhoe, and cars will then be broom swept
(or will be cleaned by a similiar method). Front end loaders will then move

copper concentrate into piles of approximately 10 feet to 12 fest high.

Upon arrival of ship, front end loaders will move the copper concentrate
to the container crane at Terminal 24. Clam buckets attached to the crane
will load the copper concentrate into the ship. Additionally, cperation mey

be reversed.

As to the possibility of dust or any run off of materials intec bay,
tarpaulins will be in regular use. Additionally, timber will be stored at
facility to construct timber barriers when needed. If dust becomes a pro-
blem, copper concentrate will be sprayed with water. Applicant believes

that spraying process will be rarely, if ever, needed.

Need for project is to further the Port of San Diego and American
exports. Since project involves no construction on job site, little, if
any, action is needed except to obtain equipment. 10' x 50' mobile home

will be leased from Port of San Diego as an office for the operation.

Page 1 of 3

CUT 003005



EXHIBIT "A"

PHYSICAL PROPERTIES OF COPPER CONCENTRATE

e B A VUl

Copper concentrate is a rendered product from chalcopyrite with the

]

% following chemical composition:

§

] Cu (Copper) 25%

i Au (Gold) 0.005 Ounces/Dry Short Ton
1 Ag  (Silver) 4.5 " v oo
3 Fe (Iron) 22%

i S (Sulfur) 26%

a Si (Silicon) 14%

3 Pb (Lead) 0.11%

i Zn (Zinc) 2.5%

1 Bi (Bismuth) 0.015%

é As (Arsenic) 0.01%

- Sb (Antimony) 0.02%

% Hy (Mercury) 0.2 ppm

: Ni (Nickel)  0.003%

F (Flourine) ~ 500 ppm

H)0  (Water) 129

Page 2 of 3
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EXHIBIT "A"

PHYSICAL PROPERTIES:

1)

™~
—

Because of high moisture content wetting is rarely,
if ever, necessary.

Stored material generates heat, approximately 110° F -

and caking occurs.

Because of caking and high cohesiveness, dust genera-
tion is negligible.

Appearance is dull orange in color and granutlar.

Page 3 of 3
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EXHIBIT "B"

Any run off of copper concentrate into Bay is slight. Cargo is very
expensive, and applicant has the duty to protect the same at all times.
Tarpaulins will be in regular use, and timber will be stockpiled to con-

struct timber barriers if necessary. Leased premise is very flat.

Although applicant from its past experience does not believe the
following is necessary, it will, i deemed advisable by the appropriate
authorities, do any or all of the following:

1. Keep material covered with tarpaulins at all
times, except when material is being moved.

2. Keep timber barriers in place.

3. Place timber barriers around storm drain.
There are two openings of the storm drain
on the leased premises. Storm drain runs
into bay.

4. Place a strainer device around drains which
will allow water to pass, but will retain
particles.

5. Use tarpaulin when ships are being unloaded
~as between docks and the ship.

Page 1 of 1
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ADDENDUM NO. 2 TO CLEANUP AND ABATEMENT ORDER NO. 85-91

PACO TERMINALS, INC.
NATIONAL CITY
SAN DIEGO COUNTY

The California Regional Water Quality Control Board, San Diego Region (hereinafter Regional
Board) finds that . =

1. On December 12. 1985. the Regional Board Executive Officer issued Cleanup and
| Abatement Order No. 85-91, Paco Terminals, Inc., Nationai Ciiy, San Dicge Ceuntly. QOrder
| No. 85-91 contained findings establishing that copper ore loading and storage operations
at Paco Terminals, Inc. had resulted in discharges of inorganic copper ore to San Diego
! Bay. The inorganic copper ore consisted of a rendered form of cupric ferrous sulfide ore
b known as chalcopyrite. The discharges of copper ore to San Diego Bay were in direct
violation of discharge prohibitions contained in Order Nos. 79-72 and 84-50, Waste
Discharge Requirements for Paco Terminals, Inc., National City, San Diego County. Order
Na. 85-91 directed Paco Terminals to submit a report identifying the lateral and vertical
extent of copper ore in sediments near Paco Terminals and cost estimates associated with
three cleanup alternatives to remove the copper ore from San Diego Bay.

3.  On November 13, 1897, the Regional Board Executive Officer issued Addendum No. 1 to
Cleanup and Abatement Order No. 85-91, Paco Terminals, Inc., San Diego County.
Addendum No. 1 to Order No. 85-91 directed Paco Terminals to reduce the sediment
copper concentration in San Diego Bay to less than 1000 mg/kg by January 3, 1989.

3. At the Regional Board meeting on November 16, 1987, the Regional Board directed that

the following finding be included in Cleanup and Abatement Order No. 85-91:
*Paco Terminals, Inc. and its of ficer and employees understand
_that failure to comply with any of the terms and conditions of

~ Cleanup and Abatement Order No. 85-91 and Addendum No. | thereto

may result in enforcement proceedings pursuant to applicable
sections of the California Water Code. Akhough Paco Terminals,
Inc. and its of ficers and employees agree (0 be bound by the terms
and conditions of Cleanup and abatement Order No. 85-91 and Addendum
No. | thereto, such agreement and compliance by Paco Terminals, Inc.
and its officers and employees should not be considered or construed
as_an admission of any civil or criminal liability.”

4. On February 4, 1988, Westec Services inc., submitted a report entitled "Cleanup Plan For
Copper Contaminated Sediments at the 24th Street Marine Terminal.® The report indicated
that the cleanup operation would be completed by August 21, 1989, in three stages. The
processes of mapping the dredge site and applying for a permit for ocean disposal of the
sediment were to begin on February 8, 1988, and be completed by August 8, 1988. The
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Addendum No. 2 to -2-
Order No. 85-91

process of preparing bids for dredging was to begin on August 8, 1988, with actual
dredging to begin on November 28, 1988. Dredging was to be done in four stages with
post-dredging sampling to be done following each stage. The first stage was to dredge
the area north of the storm drain followed by dredging the area west of the pierface.
Each of these stages was to take 15 weeks. Six weeks of sediment sampling was to be
done in the area north of the storm drain while dredging took place west of the pierface.
If areas with excess copper were found north of the storm drain following the initial
dredging, then these areas would be dredged following the initial dredging of the area
west of the pierface. The sampling and re-dredging procedure was to have been repeated
for the area west of the pierface.

By letter dated October 17, 1988, Westec Services, Inc,, sub—irted "Revision No. [ to Paco
Terminals Cleanup Plan for Sediments at the 24th Strest Marine Terminal.” The revised
cleanup operation is divided into five parts as follows:

1) complete mapping of the dredge site by January 3, 1989,
2) complete bioassay testing to determine the toxicity of the material
by June 6, 1989;
3) receive a permit for ocean disposal by August 8, 1989,
4) complete initial removal of contaminated sediments by May 15, 1950; and
S) conduct post-dredging survey to verify removal of contaminated sediments
and submit report to Regional Board by June 30, 1990.

On August 22, 1988, the Army Corps of Engineers (ACOE) and the Environmental
Protection Agency (EPA) approved the bioassay plan submirnted by Westec. However, EPA
reportedly withdrew its approval on September 12, 1988, and expressed concerns regarding
the specific area (i.e.. horizontal and vertical distribution of the dredge sediments) to be
dredged. This has made it necessary to complete the mappizz of the dredge site tefore
the bioassay testing could be performed and a permit obtained. The original cleanup plan
discussed in Finding No. 4 envisioned the mapping of the site being done independent of
both the bioassay and permit application processes. The ¢leanup plan contained in the
October 17, 1988, report delays final cleanup by 11 months as compared to the original
cleanup plan submitted on February 4, 1988. Implementation of the October 17, 1988,
cleanup plan would result in a delay of 17 months as compared to the schedule required
by Addeadum No. 1 to Cleanup and Abatement No. 85-91.

Paco Terminals has to date complied with the terms and conditions of Addendum No. 1 to
Cleanup and Abatement Order No. 85-91. However, experience indicates that regulatory
review and approval has been a lengthy process resulting in delays beyond the contrel of
Paco Terminals.

The revised time schedule proposed by Paco Terminals in their October 17, 1988 report is
based, in part, on estimates of the time required for regulatory review and approval of
various aspects of the cleanup project. If the regulatory review process is shorter than
that envisioned in the revised time s¢hedule, then cleanup might be completed ahead of
schedule. Conversely, if regulatory review requires more time than provided for by the
revised time schedule which was incorporated into this order. then Paco Terminals may
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Addendum No. 2 to -3-
Order no. 85-91

not be able to comply with the time schedule contained in this addendum. Consequently,
it may be necessary to lengthen or shorten the time schedule to reflect actual time spent
by regulatory agencies in reviewing and approving various aspects of the cleanup project.

9. This enforcement action is exempt from the provisions of the California Environmental
Quality Act (Public Resources Code, Section 21000, et seq.) in accordance with Section
15321, Chapter 3, Title 14, california Administrative Code.

IT IS HEREBY ORDERED That, pursuant to California Water Code Section 13304

1. Directive Nos. |1 and 4 of Addendum No. 1 to Cleanup and Abatement Order No. 85-91 are
hereby rescinded.

2. Paco Terminals, Inc. shall reduce the sediment copper concentration in the affected
portion of San Diego Bay to a sediment copper concentration less than 1000 mg/kg by
May 15, 1990.

3.  Paco Terminals, Inc. shall achieve compliance with Directive No. 2 of this Order in
accordance with the following time schedule:

Regquirements . . Completion Date
a. Submit revised Bioassay Plan January 17, 1989

with Sediment Map to ACOE and EPA

b. Submit Draft Bioassay Report April 25, 1989
to ACOE and EPA

Submit Dradge Permit Application June 3. 1989
to ACOE and EPA

s

d. Prepare Detailed Dredge August 22, 1989

Specifications

e. Select Dredge Contractor September 19, 1989
(sign contract)

£ Submit a Post-Cleanup Sampling October 17, 1989
plan to the Regional Board

g. Dredge Affected Area of San Diego Bay May 15, 1990

h. Conduct Post-Dredging Survey June 30, 1990
_to verify Removal of Material : -
and submit Report to Regional Board

I, Ladin H. Delaney, E=ecutive Officer, do hereby certify the foregoing is &
full, true, and correct copy of an Addendum adopted by the California Regicnal
water Quality Control Board, San Diego Region, Kovember 21, 1388.

LCLA LA~>1| %e‘

]
Ladin H. Delaney ~
Ezecucive Officer
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FY.P. CROWZILL

DANIEL G. LAMB, JR.

L.B. CHIP EDLESON

GRAY, CARY, AMES & FRYE
1700 First Interstata Plaza
San Diego, CA 92101-4219
(619) 699-2720

Attorneys for Plaintif?
PACO TERMINALS, INC.

L TIGINA -
IEASiA Fepe it £ i

SEF ¢y - 168

HUDCHI w
3 da Y
QLA a0 0“"7"":’1'71:74

SUPERIOR COQURT OF THE STATE OF CALIFORNIA

FOR THE COUNTY OF SAN DIEGO

PACO TERMINALS, INC.,
Plaintifs,
vs.

AMERICAN HOME ASSURANCE
COMPANY; AMERICAN MARINE
UNDERWRITERS, INC.)

ANGELINA CASUALTY COMPANY:;
ARKWRIGHT=BOSTON MANUFACTURERS
MUTUAL INSURANCE COMPANY;
EMPLOYERS INSURANCE OF WAUSAU;
FIDELITY & CASUALTY COMPANY

OF NEW YORK; FIRST STATE INSURANCE

COMPANY: RICHLANDS INSURANCE
COMPANY ) INSTITUTE OF LONDON
UNDERWRITERS COMPANIES; ---
INTEGRITY INSURANCE COMPANY;
INTERNATIONAL INSURANCE COMPANY;

'NATIONAL UNION FIRE INSURANCE

COMPANY OF PITTSBURGH, FA.;
NEW YORX MARINEZ MANAGERS; OLD

.

REPUBLIC INSURANCE COMPANY; RANGER

INSURANCE COMPANY; SOUTHERN
AMERICAN INSURANCE COMPANY;

8T. PAUL INSURANCE COMPANY

OF ILLINOIS; STONEWALL
INSURANCE COMPANY; TEXAS

MARINE UNDIRWRITERS AGENCY, INC.
COMPANY OF ILLINOIS;

TRINITY ASSOCIATES, INC.; TWIN
CITY FIRE INSURANCE COMPANY!

.

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DANMAGES)

CIVIL ACTION NO. 60252¢

FIRST AMENDED COMPLAINT
FOR DECLARATORY RELIZF,
BREACH OF CONTRACT,
BREACH OF IMPLIED COVENANT
OF GOOD FAITH AND FAIR
DEALING, BREACH OF
S8TATUTORY DUTIZS, AND
BREACH OF FIDUCIARY DUTIES
(COMPENSATORY AND PUNITIVE
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cleanup orders and a complaint for civil liability. Thae Port has

UNDERWRITERS OF LIOYDS: UNITZD
STATES PIRE INSURANCE COMPANY;
DOES 1 through 25, inclusive,

el Vit Vs CntP P

Plaintiff PACO TERHiNALS, INC.,, alleges:
GENERAL ALLEGATIONS
1. The plaintiff PACO TEZRMINALS, INC. (PACO) is a
corporation organized and existing under the laws of Califcrnia anc
doing business in San Diege, California.
2. PACO leased the 24th Street Hariné Terzinal in

National city, california, from the Port of San Diego fron ;
October 1, 1978, through January 31, 1988. PACO conducted
stevedoring oparations at this locatlion which inveolved recaiving,
handling, shipping, and storing of copper concentrata. Thess
ocperations began March 1579 and continued througk December 1585.

- 3. The California Reglonal Water Quality Contrel Board
(Rugional Board) and the San Diego Unified Port District (Port
District) have made claims sgainst PACO charging that its
stevedoring cperations have rasulted in discharga or splllege of
copper concantrate so as to damage the 8an Diego Bay, tha
tidelands, the 24th Street Terminal, and property in the general

area of the terminal. The Regicnal Board has issuad various

damanded repair and replacement of the tarminal, testing and
cleanup of adjacent asphalt and séil, and repair and replacement of

property near tha tarminal.

CUT 003016



RN N N NN RN D R S e b ed s gea g [
m\:mmhwmwommumm#wzwo

W 00 ~N Oy O W N e

4. As a result of these claima, PACO has faced and will
face slgnlificant exposure to lilability for damages tc property, and
has faced and will face substantial costs for testing, for cleanup
and repairs, for civil penalties, for criminal penalties, for

consultants, and for legal counsal. _PACO has expended or coz=ittad

approximataly $500,000 te data. Additicnal damagas excluszive of

defense costs and_testing expenses are currently estizated o ke 2

paximum of $177,000,000 and a minimum of $473,000.

5. The defendants are insurance companles doing
business in San Diego County who have issued insurﬁnct policies
insuring PACC. PACC has notified the defendants in a timely manner
of the claixzs and actions against it, but they have eilther denied
coverage or refused to accept coverage. None have undertaken tha
dafensa of thasa claims and actions, although PACO has complied
wvith all relevant policy provisiocns.

6. American Eome Assurance Company has a duty to
defend and indemnify PACO undar tha terms of: (a) Marine
Bumbershoot Policy, No. WKP002, effective January 1, 1981, to
January'l,'lsaz:’(b) Stevedore’s, Wharfingexr’s, and wWarehcusezen’s
Lagal Liability Policy, ho. 42676, effactive January 1, 1983, to
January 11, 1984; (c) Scevedora’s, Terminal Operator’s,
Warehousenen’s, Charterer’s, and Ship Repairer’s lagal Liability
Policy, No. JP-CERS-85-205, / !fective July 5, 1985, to October 1,
1985; (d) Stevaedore’s, Terminal Oparator’s, Warehousemen'’s,
Charterer’s, and Ship Repairer’s Legal Liability Policy, No. 68766,
effective October 1, 1986, to Octoler 1, 1987; and (e) Bumbershoot
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Liability Policy, No. 68765, effactive October 1, 1586, to Octokrer
1, 1987. _

7. American Marine Underwriter’s Inc. has a duty to
defend and indemnity PACO under the terms of: Eull, Protecticn &
Indaxnity, Chartaeraer’s, Wharfinger’s, Warehousazen’sg, and
Stevedore’s Legal Liability Policy No. JP-CER-84-106, effactive
January 11, 1984, to July 5, 1985,

8. Angelina Casualty Company has & duty to defernd and §
indemnify PACO under the terms of: Hull, Protection & Indennity, |
Chartarer’s, wWharfinger’s, Wareahousamen’s, and stévedora'a Leagal
Liability Policy, No. JP-CER-B4-106, effactive January 11, 1584, tc
July 5, 1985,

8. Arkwright-Boston Manufacturars Mutual Insurance
Company has a duty to cdefend and indemnify PACO under the terms c::
(a) Excess Buxbershoot Liabllity Policy, No. 06549, effective
January 1, 1984, to January 1, 1985; (b) Excess Buzbershoot
Liability Policy, No. MNOO06533, effective January 1, 1984, to
January 1, 1985; (c) Excess Bumbarshoot Liability Policy, Ne.
MNO94013, aeffective January 1, 1985, to January 1, 1986; (d) Excess
Bumbershoot Liability Policy, No. MN094014, effective January 1,
1985, to January 1, 1986; (e) Excess Bumbershoot Liability Policy,
No. MNO59€2, effactive Novembar 1, 1985, to October 1, 1586; (£)
Excass Buﬁbarshoot Liability Policy, No. MN0S§5061, éffocéivﬁ
November 1, 1985, to October 1, 1986; (g) Excess Bumbarshoot
Liability Policy, No. MN095939, effactive October 1, 1985, to
0ctabaF 1, 1587; and (h) Excesa Bumbershoot Liability Policy, No.

-f-
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MNO095940, effective Octobar 1, 1986, to Octobaer 1, 1987.

10. Exmployers Insurancs of Wausau has a duty to dafend
and indemnify PACO under the terms of: Hull, Protection &
Indennity, Charterer’s, Wharfinger’s, Warahousexzen’s, and
Stavedore’s lagal Liability Policy, No. JP-CER-84-106, effective
January 11, 1984, to January 5, 1985.

11. Fidelity and casualty Co=mpany of New York has a duty
to defend and indemnify PACO undar the terms of: (2) Excess
Bumbershcot Liability Pelicy, No. WKP0001l, effective January 1,
1981, to January 1, 1%82; (b) Marine Excess Polic}, No. EXH100951,
effective January 1, 1582, to January 1, 1983: (c) Marine Excass
Policy, No. EXH101328, effective January 1, 1983, to Jenuary 1,
1984; (d) Marine Excess Policy, No. EXH101871, effactiva January I,
1584, to January 1, 1985; (e) Marine Excess Policy, No. EXH102415,
effective January 1, 1385, to January 1, 1986; (f) Marina Excass
Policy, No. EXH102416, effective January 1, 1585, to January 1,
1586; (g) Marine Excess Policy, No. EXH102960, effectiva Nove-ter
1, 1585, to October 1, 1586 (h) Xarine Excess Policy, No.
EXH102961, effective November 1, 1985, to November 1, 1586; (1)
Marine Excess Pclicy, No. EXH103498, effectiva Octcher l, 1985, t=
November 1, 1587; and (j) Marine Excess Policy, No. EXH103499,
effective October 1, 1586, to Novamber 1, 1587.

| 13, First State Insurance Compﬁny haa'a duty te dafend

and indemnify PACO under the terms of: Ixcaess Insurance Policy, No.

932024, effectiva January 26, 1981, to January 1, 1582.

1711/
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13. EHighlands Insurance Cozpany has a duty t¢ defand and
indemnify PACO under the terms of: (a) Excess Bumbershoot Liability
Policy, No. WXP0001, effective January 1, 1981, to January 1, 195832;
(b) Excess Marine Liability Pollcy, No. E-23020, effective January
1, 1982, to January 1, 1983; and (c) Excess Bumbaershoot Liability
Policy, No. H-22722, effective March 15, 1984, to January 1, 1985,

14. Institute of lLondon Underwriters Cozpanies has a
duty to defend and indemnify PACO under the terms of: (a)
Stevedoring, Wharfinger’s, and Terminal Operator’s Policy, No.
XSK7884, effective January 1, 1979, to Januaiy 1,‘19801: (b)
Unmbrella Liability Policy, No. XSK7885, effectlve January 15, 1979,
to January 1, 1580; (¢) Stavedors'’s, Wharfinger’s, and Terminal
Operator’s FPolicy, No. XSK81i2, effective January 1, 1980, to
Januazry 1, 1581; (d) Unmbrella Liabllity Policy, No. XSK81i13,
effective January 1, 1980, to January 1, 1581; (a) Polluticn
Liability Policy, No. TAP-4001, effactive May 17, 1584, to May 17,
19857 and (f) Pollution Liability Policy, No. TAP-5003, effective
May 17, 1985, to August 11, 1985.

15.  Integrity Insurance Company has a duty to defend ard
indenmnify PACO under the terms of: Excess Liability Policy, No.
X1208338, effective March 19, 1984, to January 1, 1935.

16. International Insurance Company has & duty to defend
and indemnify PACO uhdo: th§ terﬁsﬂofﬁ (a) Excess Insurance Policy,y
No. 5220111213, effactive January 26, 1981, to January 1, 1982; (b)
Excess Insurance Policy, No. 5220056466, effective January l,‘1982,§
to January 1, 1983; (c) Excess Insurance Policy, No. 5220471078, |

--
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affactive January 1, 1984, to January 1, 1585; and (d) Excass
Insurance Policy, No. 5220537588, effective January 1, 1585, to
January 1, 1986.

17. Naticnal Unlon Fire Insurance Company of Pittsbursh,
Pa. has 2 duty to deferd and indomnify PACO undey tha tearms cf: (a)
General Liability Policy, No. GLAS184691RA, effective Januazry 1,
1583, to January 11, 1984:; (b) Umbrella Liability Poclicy, No.
BE1334585, effactive January 1, 1984, to January 1, 1985; (c)
Comprehensive General Liability Pelicy, Ne. GL1578731, effective
October 1, 1985, to Octcber 1, 1986, and (d) Comprelansive General
Liability Policy, No. GLA1578774, effectiva October 1, 1986, to
October 1, 1987.

-18. New York Marina Managers has a duty to dafend and
indemnify PACO undar the terms of: (a) Marine Bumbershcot Policy,
No, WKPO02, effective January 1, 1581, to January 1, 1582; (b)
Bunbershoot Liability Poliey, No. 82L1959/10,'e££active January 1,
1582, to January 1, 1983; (c) Excess Umbrella Liability Policy, No.
84L1955/10, effective January 1, 1984, to January 1, 1985;: (d)
Excess Umbrella Liability Policy, No. 85L1559/10, effactive Januazy
1, 1985, -to January 1, 1986; (e) Excess Bumbershoot Liability
Policy, No. 86L1959/81, effective Octobar 1, 1586, to October 1,
1987; (f) Excess Bumbershoot Liability Policy, No. 86L1559/02,
effectiva October 1, 198§, to Octocber 1, 19587.

19. 0ld Republic Insurance Company has a duty to defend
and indemnify PACO under the terms of: Multi-Line Liability Excess
Policy, No. ©ZX-14226.
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20. Ranger Insurance Company has a duty to defend and
indemnify PACO under the terms of: Hull, Protection & Indemnity,
charterar’s, Wharfinger’s, Warehousemen’s, and stevedora’s Lagal
Liability Policy, No. JP-CER-84-106.

21. Southern American Insurance Company has a duty to
defend and indexnify PACO undar the terms of: Excess Bumberstoct
Policy, No., WKP00O1l, effective January 1, 1581, to January 1, 1582.

22. 5t. Paul Insurance Company ©f Illineis has a duty to
defend and indemnify PACO undar the terms of: (a) Marina Liakilicy
Bumbarshoot Policy, No. 342FA1398, effective January 1, 1583, to
January 1, 1$84; (k) Marine Liability Bumbershoot Policy, Ne.
342FA1509, effective Janvary 1, 1985, to January 1, 1986; and (c)
Marine Liability Bumbershoot, Policy No. 342ralsse, effective
Nevember 1, 1585, to October 1, 1986.

/,,’“'“"";;?‘_-géonewa11 Insurance Company has a duty to dafend and

Indemnify PACO under the tarms of: Excess Uzbrella Policy, No.

(55008163, sffaective January 1, 1982, to January 1, 1983,

;:T\‘ﬁaiiiz Marine Underwritars Agancy, Inc. has a duty to
defend and indemnify PACO undar the terms ¢f: Kull, Protection &
Indemnity, Chartarer’s, Wharfinger’s, Warshousemen’s, and
Stevedore’s legal Liabllity Policy, No. JP-CER-84-106.

, 25. Trinity Asscociates, Inc. has a duty to defend and
indemnify PACO under the terms of: (a) Eull, Protection &
Indemnity, Chartarer’s, Wharfinger’s, Warahousemen’s, and
Stevedorea’s Log;l Liability Policy, No. JP-CER-84-106; (b)
Pollution Liability Policy, No, TAP-4001, effective May 17, 1984,

-
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to May 17, 1985; and (c) Pollutieon Liahllity Policy, No. TAP-%ns2

¢

effactive Nay 17, 1585, to August 11, 19585,

26. Twin Clty Fire Insurance Company has a duty to
defend and indamnify PACC under the terms of: (&) Excsss Uxbralle
Liability Policy, No. TXS-102530, effective January 1, 1983, to
January 1, 1984; and (b) Excess Liabllity Policy, No., TXS-103030,
effactivae January 1, 1984, to January 1, i985.

27. Underwriters of Lloyds has a duty to defeand a-d
indennify PACO under the terms of: (a) stavedoring, Wharfinger’s,
and Terminal Operator’s Policy, No. XSK7884, effective January 1,
1973, to January 1, 15801; (b) Umbrella Liadbility Policy, No.
XSK7885, aeffective January 15, 1579, to January 1, 1980; (c)
Stavedore’s, Wharfinger’s, and Tarminal Oparater’s Policy, Nc.
XSX8112, effective January 1, 1980, to January 1, 1%81; (4)
Umbrella Liability Policy, No. XSK8113, effective January 1, 158¢,
to Januarxy 1, 1981; (e) Pollution Liability Policy, No. TAP-4001,
effective May 17, 1984, to May 17, 1985; and (f) Pollution
Liability Policy, No. TAP-5003, effactive May 17, 1985, to August
11, 1s85.

28, . United States Fire Insurance Company has a duty tc
dafand and indemnify PACO under the tarms of: (a) Bunbershoot
Excess Liability Policy, No. 3490055163, effective January 1, 1985,
to January 1, 1586; and (b) Bumbaershoot Excess Liability Policy No.
3450077605, November 1, 1985, to October 1, 1986,

29. Does 1 through 25 are additional insurarsz who
provided insurance coverage to PACO during the ralevant tima pericd
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- by the Reglonal Board and the Port District are covered by the

and with a duty to defend and indemnify PACO for the claims against
it. PACO is ignorant of the true names and capacitias of thasse

defandants and tharefore sues them by fictitious nanes.

FIRST CAUSE OF ACTION
(Declaratory Rellef)
30. PACO incorporatas hars by reference the allaegations %
of paragraphs 1 through 25. |
31. Plaintiff contends that the defendants are, with
respect to each of tha policias isaued, jointly and savarally
liable, subject to deductible provisions and policy limits, i1f any,
to dafand and indemnify PACO for all liability, including all
costs,'expéhsas; and charges incurred to data and in the future.

' "33, Defendants dispute PACO’s contentions and contend |
that they are not liable, either individually or jeintly, to de:endf
and indemnify PACO. |

33. PACO desires a judicial determinaticn and

declaration of its and defandants’ respective rights and duties

under the contracts of insurance and specifically requests this !

Court to:
a. Daclarae that the clalims and actions instituted

respsctive policies of the defandants, jointly and severally, and
that the dafendants have the duty and obligation to defaend and
indemnify PACO pursuant to those respective policies as to all such

¢claims, suits, actions. and alleged liabilities:

-10- |
|
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k. Declare that all clniﬁs, suits, acticns, ang
liabilities arising or resulting from the alleged pollution of the
San Diegc Bay in the vicinity of the 24th Street Terminal aze
ccvered by the respective policles of the defendants, jointly and
severally, and that the defendants have the duty and obligaticn to
defend and indemnify PACO.

c. Declars that the defendants mus: reimburse PAco
for all past defense costs and payments of damages, including, but
not limited to, monies paid for legal counsel and experts and for
civil liabilities; |

d. Declare that the defendants, jeintly and
severally, must assume and pay for the defense of all polluticn
claims, suits, actions, and alleged liadbilities of or against BPACO
arising or resulting from the alleged pollution and that PACO may
select counsel of its choosing, at the expense of the defendants,
to defend the c;aLms, sults, actions and alleged liabilitiaes;

e, ADetérmine the amcunt of coverage of each
policy and whether there are any limits of coverage on a per
accident, per occurrencs, or aggregata limit basis;

~34.. - A detarmination by this court of the respective
rights, duties and liabilities under the policies is necessary and
proper at this time so that all the parties can assess thei*
respactive positions and responses and to avoid prejudicing PACO'’s
rights.
///7/
/////
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SEQOND CAUSK OF ACTION

(Braach of Contract)
35.  PACO incorporates hers by raference the allegations

of paragraphs 1 through 29.
3s. The derendants‘hava breached thalr contracts of

insurance with PACO in many respects, including the following:

a. Dafandants falled and/or rafusad to investligate

adequately and completely these pollution claims, actions, ard

charges pade against PACC and whether coverage in whole or in part i

existed:

b, Defandants failéd and/or refused to defand
and/or pay tha dafenss expensas, costs, and charges of PACO
relating to these pollution claims, suits, actions, and alleged
liabilities;

c. Defendants failed and/er refused to inde=rify
PACO for these pollution claims, suits, actions, and alleged
l1iabilities.

37. As a proximate and legal result of the breach of
contract by the defendants, PACO has sustained substantial
damages, including, but not limited to, attorneys’ faes,

investigation costs, consultants’ fees, testing expenses, and

defense costs, togather with loss of intarest. These damages will

continue tc be sustained by PACO in the future. The total a=cunt

of these danages is unknown at present but will be subject tc proof

at the time of trial.
/7////

i
!
i
i

i
i
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THIRD CAUSE OF ACTION
(Breach of Implied Covenant of Goed Faitk and rFair Dealing)

38. PACO incorporates hare by referenca paragraphs 1
through 29.

39. Each of PAco's‘insuranc. contracts contained an
izplied promise that no party to the contract would do anything to
injure, frustrate, or interfere with the right of the other party
to receive the banefits of the contract. This implied proxzise
imposed a duty of good faith and fair dealing cn the parties and a
duty to act in a fair and honest mannar. |

40, Defendants Underwriters of Lloyds, Amarican Marine
Underwriters, Employers Insurance of Wausau, Angelina Casualty
Conpany, Ranger Insurance Cempany, and National Unien Fire
Insurance Company of Pittsburgh, Pa., t¢gather with othar
undetarnined dafendants, have breached thair duty of goad falt' an
falr dealing owed to the plainti:: in varlous respects, including:

a. Failing to provide insurance banefits a+ a +'xz:
wvhen defendants knew or reascnably should have Xnhown PACO was
entitled to tham;

b,  Willfully and in bad faith interpreting thaeir
policy provislons and the factual circumstancas so as to rasolve
known ambiguities and uncertainties against plainfitr and to favor
their own interests:;

c. Failing to act promptly and reascnably upon
¢laing and communications froﬁ plaintizfg, |
/1717
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d. Misrepresanting insurance policy provisicns,

coverages and axclusicns;
9. Raelying on exclusions which wara delaeted frc=
the plaintiff’s policy:

f. Attempting in bad faith to add supplemental

reasons for denying ccverags after, for an extended paried, relyirg

golely on a pollution exclusion;
q. Falling to raascnably investigate the
circunmstances giving rise to the plaintiff’s claim for benefits.
41. The wrongful conduct of defendants Underwriters o’
Lloyds, Anmerican Marine Undarwriters, Employers Insurance of

Wausau, Angelina Casualty Ceompany, Rangar Insurance Company, and

National Union Fire Insurance Cozpany of Pitisburgh, Pa., tcgethes 5

with other undetarmined defendants, caused and continues to causa
the plaintiff damages in the forz of attorney’s feas in defanding
the claims against it and in pfosacuting this action, investigatic
costs, consultants’ fees, testing expensas, and defanse costs,
togethar wvith interaest expense and other damages all in amounts
currantly undetermined but subject to proof at the time of trial.
42. Defendants Underwriters of lLloyds, Azmerican Marine
Underwriters, Imployers Insuranca of Wausau, Angelina Casualty
Company, Ranger Insurance Company, and Natlonal Union Fire
Insurance Company of Pittsburgh, Pa., togethar with other
undatermined defendants, hava acted towards the plaintiff with a
consclous disregard of its rights, and with the intant to vex,
injure, and annoy the plainti{ff such as to constituta opprassion,

-1‘-

oy

|
q
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fraud, or malice under California civil Code saction 3294,
justifying punitive and exemplary damages in an a=mount to ba
datermined by proof at the time of trial sufficlent to punish and

set an axample of the dafandants.

TOURTH CAUSE OF ACTION

(Breach of Statutory Duties)

43.  PACO incorporates here by referencs paragraphs 1
through 2§, and paragraphs 41 and 42.

44, The plaintiff was at all tizmes mantioned a xexbsr or
the class protacted under California Insurance Code
section 790.03.

45, The defendants are and at all times mentioned wers
engaged in the business of insurance and regulated by
section 790.03 of the California Insurance Code.

46, Defandants Undefwriters of Lloyds, Azerican Marine
Un&arwritars, Empleyers Insurance of Wausau, Angelina Casualty
Company, Ringer Insurance Company, and National Union Fire
Insurance Company of Pittsburgh, Pa., together with othar
undetarmined defendants, have committed unfair claizs practices in
viclation of thair statutory duties contained in California
Insurance Code section 790.03 by knowingly committing or
comnitting with such fraquancy as to indicate a ganaral business
practice tha following unfair insurance practices:

| a. Misrepresanting to claimants pertinant facts orz
insurance policy provisions relating to coverage:; v
-15-

CUT 003029



3 ( (
3
g 1
3 2
; 3 b, Falling to acknowledge and act reasonably
g 4 | promptly upon com=zunications with resp.ét to clairms arising under
g 5 | insurance policies;
Z 6 c. Failing to adopt and to implemant reasonable
% 7 | standards for the prompt inve;tigation and precessing of clains
% 8 | arising under insurance policias;
é g 4. ralling to affirm or deny coverage or claims
§ 10 || within a reascnable tirce aftar proof of loss rlquirem‘nts have been
gi 11 {| completed and submitted by the insured;
; 12 e. Failing to provide promptly a.rcaaonabln
% 13v explanation of the basis raeliad on in the insurance policy, in
3 14 | relation to the facts and applicadle law, for the denlal of a
g 15 | clai=z.
: 17 ELFTE CAUSE OF ACTION
18 (Breach of Fiduciary Dutias)

47. PACO incorporates hare by reference paragraphs 1

P
(7o ]

throﬁgh 28, paragraphs 40 through 42, and paragraph 46.

nN
o

48. By issuing thelr insurlance policy to the plaintirss

(V]
—t

and accepting premiums, the defendants created a fiduciary

relationship between themselves and plaintiff which existed at all

N N
&, w

relevant times.

45, Defendants Underwriters of Lloyds, American ¥arins

N
wn

Underwriters, Employers Insurance of Wausau, Angelina Casualty

N
i)

a4 VIRV LA RUESh AT BN RRATIAY
nN
[\ ]

Company, Ranger Insurance Company, and National Union Fire

~N
~

Insurance company of Pittsburgh, Pa,, togather with cthar

()
a0

c1ee
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undetarmined dafandants, have breached their fiduciazy duties to

plaintiff by failing to give at laeast as much consideration to the

valfars of the plaintiff as they gave to thaeir ocwvn intarasts, as

shown by tha acts and omissions specifically set forth in

Paragraphs 40 and 46, all to the plaintiff’s damage as set forth

respective rights under the identified contracts of insuranceas

raquasted;

_previously,

5,

WHEREFORE, the plaintiff requasts a judgment as follows:

1.

2.

For a declaration of the plaintiff’s and dafe:dants'i

For policy banefits according to proof:

3. For punitive damages according to proof;

4.

6.

7.

For costs of suit;
Tor faasonablt-attorncy's fees;
For ﬁfejudgmont interest as permitted by law;

‘For other relief as the court deems propar.

GRAY, CARY, AMES & FRYZ

vye Clpollisn

b

L. B.'CHIP EDLESON
Attorneys for Plaintirs
PACO TERMINALS, INC.
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civil Action No. 602386
DECILARATION OF SERVICE BY MAIL
(C.C.P. §§ 1013a and 2015.5)

I, the undarsigned, say:

I am over eighteen (18) yeara of age, eamplcyed in the County
of San Diege, California, in which county the within-zmenticned
mailing occurred, and not a party te the subject causa., Ny
businags addrass is 1700 !irs; Interstate Plaza, 401 “B” Straet,
S8an Diego, California 952101. I am familiar with GRAY, CARY, AMES
& FRYE’'S practices for collaction and processing of correspondence
for mailing via the United States Postal Service and that all
corrsspondanca will be depésitnd with the United States Postal
Service tha same day in the ordinary course of businaess.

I sarved the attachaed SUMMONS AND FIRST AMENDED COMPIAINT POR
DECTARATORY RELIXY, EREACH OF CONTRACT, EBEREACH OF IMPLIED COVENANT
OF GOOD FAITH AND PAIR DEALTNG, BREACH OF STATUTORY DUTIES, AND
EREACH OPF FIDUCIARY (COMPENSATORY AND PUNITIVE DAMAGES) by placing
it in a separata envalcpe addressed to each such addrassae
respectively as follows:

(SXZ EXHIBIT "A"-)

I then sealed each envelope and placed aeach for cellacticn and
mailing (first class mail, postage prepaid, return raceipt
requested), on September 14, 1588, following ordinary business

practices.
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3 I declare under penalty of perjury under the laws of the Statae
4 | of California and the United States of America that the foregoing

q 5] 1s true and correct and that this Declaration was executed on

6 | September 14, 1588, at San Diage, California.
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EXHIBIT "A*

Amarican Home Assurance Coxzpany
Joseph Wiedemann, President

P. O. Box 720594

Atlanta, GA 30358

Azsrican Home Assurance Company
Jossph Wiedemann, Prasident

70 Pine Street

New York, NY 18270

Anaerican Marine Underwriters, Inc.
Charlas F. Ruland, Vica President
P. 0. Box 371043

Buena Vista Station

Miami, FT 33137

Anq.linn Casualty Company
Michael S. Hanuschak, President
415 South First Straaet, Ste. 400
P. 0. Box 1543

Tafkin, TX 75901-1543

Anqulina Casualty cOnpany
Bill Xirk, agent

600 vaughnaauildiﬂq |

Suite 102

. P. O. Box 1357 - -
" ..Austin, TX 78701

.>'Arkwriqht—noston y
- Manufacturasrs Mutual
 Insurance Company :
. Fredexick J. ‘Bumpus, Prasident
" 225 Wyman Street |

P. 0. Box 9158

_ Waltham, MA . 02254-9198

Enployars Insurancs of Wausau

Leon J. Weinberger, Presidaent
- 2000 Westwood Drive

Wausau, WI = 54401 -

The Fidelity & Casualty
Company of New York
John P. Mascotte, Chairman

180 Maiden lane
New York, NY 10038
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First State Insurance Company
Michael Powars, CPCU

60 Battary March Street
Boston, NA 02110

Highlands Insurance Company
600 Jeffarson Street
Houston, TX 77002-73%2

Integrity Insurance Cocampany
rranklin Maisano, President
Mach Centre Dune

Paramus, NJ 07652

Integrity Insurance Company
franklin Maisano, Fresidant
1350 Avenue of the Americas
New York, NY 100195

. International Insurance COnpaﬁy

433 Socuth Wacker Driva

- Chicago, 1IL 60606

National Union Fire Insurance
Company of Pittaburg, PA

--50 Bouth Clinton Street

Rast Orange, NJ . 07018 .

 New Yérijarinevuanagers, Inc.

S2%!.298 E£52 £ ¥ uH

" ‘Ranger Insurance Company

.---Tarence N. Deaeks, President
123 William Street

Nev York, NJ - 10038

- . 01d Republic Inidrinc.“Coapany .

414 West Pittaburgh Streaet

" P, O. Box 789 -

Greensburg, PA 15601

Richard F. Harris, CEO

5333 Westheimer Road
Houston, TX . 77001

Southarn American Insurance Company
Billy G. Hamm, Vice President

5350 Poplar Avenua ~

?. 0. Box 171377

XNemphis, TN 38117

-4-

£1820Ce/5 T/ [N, B2 cC-A7-2 rCuT!

-

TWMLTARNT I T S s T

CUT 003035



Y

VRLESAGISL  MRSR AR

Ry 3 el AR S R L
= &) &= @

SO TR

:
p!
o

Sttt Phisrancs Corpanin.

9800 Cantre Parkwry, Suite 200
$.0. Box T21404

Houston, Texas 77272

{713) T71-8800 *

June 8, 1988

Mr. Nogman E. Waldrep, Jr., ZaqQ.
Ambrecht, Jackson, Demouy, Crowe,
Holmes & Resves

1300 Amouth Cantez

£.0. Box 290

Mobils, AL. 36601 H

R O Referwnce 5600 3746
Apsured: Ccoper Stevedoring, Inc., aetal

(Paco Texminals, Inc.)
Exceas Urbrella Policy No. 56008163, eff, 1/1/82-83
Allaged PFollution, San Disgo Bay

Gmthmm:

This letter rafars to the above-captioned claim pending agaimst Paco
Terminals (hareinafter referrod to as "PACO"). Stonewall Insurance Corpany
(hareinafitar ruferred to a3 "Stonewall®) recaived notice of this claim by
your letter, & enclosuzws, dated May 5, 1988,

Stonewall, pursuant to it's Excess Urkxella Liability Policy, No. 56008163,
eff, 1/1/82-83 haa udartaken e revisw of this claim in ordar to detmrmine
Stonewall's dutiss and cbligations under said policy. In aaditim,
Stonswall has consulted with covarage counsel regarding the issuas arising
in ccnnection with the above-referenced metter, imvolving the duaping of
Copper Concentrates into the San Disgo Bey. By sich oonduct, Stenewall
does not intand to waive its right to deny coversge of the claim, Such
conduct by Stonewsll and/or its reprssentatives, is subject tv all of the
texrs, provisions, and conditicns of its policy. Yoaur attentin is
specifically drawn to the following matters censtituting a resarvatim of
rights as reeps