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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SAN LUIS OBISPO

PROHIBITION ZONE LEGAL DEFENSE
FUND aka CITIZENS FOR CLEAN
WATER; ALAN MARTYN; JACQUELINE
MARTYN;; RHIAN GULASSA; JOHN
DERGARABEDIAN; JAN
DERGARABEDIAN; CINTHEA T.
COLEMAN; LAURIE MCCOMBS;
ANTOINETTE GRAY PAYNE; BRUCE
PAYNE; EDWIN I. INGAN; JUNE Q.
INGAN; CLINT KOCH; ANN CALHOUN;
CHRISTOPHER ALLEBE; E.E. ALLEBE;
CHARLES E. WILKERSON; NORMA
WILKERSON; CDO RECIPIENTS #1040;
JULIE G. MILLER; LAWRENCE
KLEIGER; WILLIAM MOYLAN and
BEVERLEY DE WITT-MOYLAN,

Petitioners,
V.

REGIONAL WATER QUALITY
CONTROL BOARD, CENTRAL COAST
REGION; and DOES 1-50, inclusive,

Respondent

Case No.: Cv 070472

RULING AND ORDER DENYING
PETITION FOR PEREMPTORY WRIT|
OF MANDATE
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l. INTRODUCTION

This case places the Central Coast Regional WatalitQ Control Board, a
regulatory agency entrusted with protecting locatex resources, at odds with
approximately 18 families who live in the so-call&tohibition Zone,” an area of Los
Osos where the long-standing use of septic systasiseverely contaminated
groundwater supplies. The events giving rise éolitigation can be traced to the
exploding growth in the Los Osos area during thiedgart of the 20th century, and th
corresponding, alarming increase in contaminatiomfseptic systems.

Efforts by local agencies over the past 25 yealsitlnl a sewage treatment plan
in Los Osos have until recently come to no avaiustrated over local resistance to tl
treatment plant solution, the Regional Board atespumint decided to issue Cease an(
Desist Orders ("CDOs") to a group of 45 randomliesied residents who were
allegedly using their septic systems in the PrailoibiZone. In a nutshell, the CDOs
require selected residents to cease dischargingtheir septic systems once a
treatment plant is finished. In the meantime, thresedents must maintain their septic
systems by periodic pumping and inspections.

The residents who did not eventually settle theitters with the Regional Board

filed suit to invalidate the CDOs on multiple graisn They argue that the procedures

surrounding their CDO hearings violated "due pretesquirements and that
supporting evidence of individual septic tank potin was lacking. They urge that thg
Regional Board misused the administrative procgkge attempting to coerce them
into signing settlement agreements. They claimtti@procedures utilized by the
Regional Board were designed to pressure themvioting for an assessment district,
threaten them with criminal prosecution, and tammdate them with the prospect of
losing their homes.

The Court appreciates the mix of emotion, surpasel helplessness experiencs
by Petitioners upon receipt of their CDOs. Nonktb® the evidence belies their legg
claims, which the Court finds are exaggerated. ittareviewed the record of the
proceedings, the Court does ©otme away with the notion of a local government

agency run amuck. To the contrary, the Court’gal/enpression of the hearings is
2

e

ne
)

\1%

pal




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

that the Regional Board went out of its way to pdewdue process of law, allowing
affected residents a reasonable opportunity toksftesr minds and to present
exculpatory evidence.

Although the Court recognizes that legitimate delexists whether it has been
worth the time, effort, and overall cost (in mangowesources, money, and local
community anxiety) to undertake individual enfor@rhactions against select reside
of the Los Osos community, the Court concludesttiatctions of the Regional Boar
did not violate due process. Further, the CDQOsaddy the Regional Board are
supported by substantial evidence, and they arethetwise deficient.

. STATEMENT OF FACTS AND PROCEDURAL HISTORY

The coastal communities of Los Osos and BaywooHl &arlocated just south of

the City of Morro Bay. Between 1950 and 1980, gbpulation increased dramatically
leading to several problems, including commensueatels of wastewater being
discharge from private septic systems. Over tilme shallow Los Osos groundwater
guality has become increasingly degraded due itegrisffluent discharges from
individual on-site wastewater disposal systems.ltiple reports and studies have
identified and quantified the increasing seriousrafghis problem, amounting to a
legitimate public health hazard. AdministrativecBiel (“AR") 000439 and 000447.
Among other things, studies have shown "a highdierece of occurrence of
infantile [disease] in communities utilizing drimkj water supplies with excess nitratg
concentrations. AR000376. Sewage effluent coutes approximately 91% of the
nitrogen to groundwater. In other words, sewagjeesit contributes at least 707,000
pounds per year of nitrates. AR 000451. Furtimamy studies document the potenti3
public health threat due to the high groundwateletavhich causes septic system

failures and surfacing of effluent. AR 000452.

1 The approximately 14,000-page AR has been supplietie Regional Board on DVDs for
the Court and the parties.
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Water supply within the Los Osos basin is entifedyn groundwater, being
supplied by municipal and private water compani@soundwater degradation has be|
detected in the upper reaches of this basin. @we, more degradation and
contamination is likely to occur in the lower graluwater due to mixing with the uppet
groundwater.

In 1983, recognizing these ongoing public healthceons, as well as the threat
increasing environmental contamination, the RediBoard adopted Resolution 83-11
which will be discussed more fully herein. ThissBkition includes findings stating
that Los Osos/ Baywood Park area has high soil @aiitity and high groundwater. It
states that the majority of lots are too smallravile adequate dispersion of individu
sewage disposal system effluent, that the grourehigseriously polluted with
excessive nitrate concentrations (in violation fiking water standards) and bacterig
analyses showing very high total coliform levets\{iolation of state drinking water
standards). AR 006357.

As late as 1995, an engineering firm concludeditidividual septic systems
appear to be the major contributor of nitrate tallshv groundwater. AR 006361. In
June 2006, expert hydrologists detected the presafngharmaceuticals, an anti-seizu
drug, antibiotics, as well as drugs used in shangmubother toiletries, in all wells
sampled in the shallow aquifer.

These chemicals are found only in human waste vgat@ices. They do not occu
naturally and are not used in agriculture. Theyhaghly soluble in water and do not
have a tendency to bind in soil. Their presenceatds that septic system
contamination is expanding into groundwater souvads a variety of unknown
chemicals causing unknown impacts. AR 006363.

Proposals to mitigate the groundwork contaminagiohlic health problem in the
Los Osos/Baywood Park area have, until recentbgdansurmountable political
hurdles and large-scale community resistance. oéfgh the reasons for these long-
running difficulties are beyond the scope of thré wroceeding, suffice it to say that,
some point in 2006, the Regional Board began toetoplate individual enforcement

actions against people owning homes or living e Riohibition Zone.
4
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The Regional Board eventually sent notices tordibviduals stating that they
were being considered for enforcement action asaexjuence of their violating the
discharge prohibition contained in Resolution 83AR 6023-6026. Following
administrative hearings, the issuance of ceasalasigt orders, and an unsuccessful
appeal to the State Water Board by Petitioners whit proceeding followed.

On September 3 and 28, 2010, after several rouinoiseding, motions to
augment the administrative record and other prostdguffles, the writ hearing took
place. Although a writ hearing typically resembdesivil law and motion hearing, and
although oral argument is usually short, sometiasebrief as a few minutes and rarely
lasting as long as an howdlifornia Administrative MandamuSEB 3d ed. §14.1, p.
523), the Court set no time limits. In the endetteived almost four hours of oral

argument from Petitioners’ counsel alone, in otdeznsure that Petitioners had ampl

(0]

opportunity to present her case. Following a totalearly five hours of oral argument
the matter was taken under submission.
. DISCUSSION OF LEGAL ISSUES
In order to prove its case against each of the ddmse Osos residents, the
Regional Board drew upon Resolution 83-13, and mbed upon circumstantial

evidence showing that each of the named residesganiizing a septic system at the

=

home and was therefore violating the "dischargdiprbon” established by the
Regional Board in 1983 through Resolution 83-1&ha@ugh Petitioners raise an

assortment of subsidiary issues, the central qurespresented are whether the CDO

U7

issued to each resident are supported by subdtanitkence, and whether the hearings,
collectively as well as individually, complied witandamental due process.

A. The Board's CDOs Are Supported by SubstantiaEvidence

In discussing the validity of the administrativelers at issue here, the Court’s

review is generally limited to determining whettiee Regional Board’s adoption of the
issuance of each CDO was “arbitrary, capriciousireg lacking in evidentiary

support, or unlawfully or procedurally unfairSeeSherwin-Williams Cov. South

Coast Air Quality Management Distri¢2001) 86 Cal.App.4th 1258, 1267. This

determination, in turn, is ordinarily limited ta@view of the evidence found in the
5
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administrative record. If such evidence suppdresRegional Board's findings, the
decisions should be affirme&eeEast Bay Mun. Utility Distv. Dept. of Forestry
(1996) 43 Cal.App.4th 1113, 1122-1118estern States Petroleum AssnSuperior
Court (1995) 9 Cal.4th 559, 564 and 573 fif. 4.

Water Code section 13301 requires a “notice amdimg’ prior to issuance of a
cease-and-desist order. The record demonstragsaftter providing notice, the
Regional Board followed the adjudicative procedwseisforth under Chapter 4.5 of thy
APA (Gov. Code, § 11400, et seq.) and the regulatget forth at Cal. Code Regs.,
Title 23, 8§ 648, et segSeeGovernment Code section 11425.10, subdivisiori)a)(
(administrative agency must provide parties withtfce and an opportunity to be
heard, including the opportunity to present anditevidence.”)

Within this general framework, the Regional Boaray conduct adjudicative
proceedings "in a manner as the Board deems mitablguto the particular case with
view towards securing relevant information expedisly without unnecessary delay
and expense to the parties and to the Bd&aedCal. Code Regs., tit. 23, § 648.5(a).

In the case of the contested CDOs, the RegionaldBoearing panel framed two
fundamental issues that it was being called upatetide: 1) whether the persons
named in the proposed cease-and-desist ordersdigerearging or threatening to
discharge in violation of the basin plan prohibitiand, 2) whether the requirements
the proposed cease-and-desist orders were thepajgteoremedies for the violations.
AR 011827.

2 Evidence found outside the administrative recontkgally is not admissible to show that an
agency acted inappropriatelestern States Petroleum AsgnSuperior Cour{1995) 9 Cal.4th 559,

564 and 573, fn. 4. This Court has ruled on mudtipdcasions that Petitioners have not establisteed t
elements necessary to augment the AR with extrardezvidence.See,e.g Respondent’s RIN Ex. A,
9:25-12:28 and 11:12-13. Although Petitioners auundito assert that documents were omitted from th
record, these arguments were not raised withinay@ df the Court's 2008 Ruling in a timely motiam f
reconsideration, and cannot be considei®eeCode Civ. Proc., § 1008, subd. (e). Further, cafig
without supporting declarations, it is insufficienerely to allude to thousands of vaguely specified
documents that appear never to have been consitgmdpresented to the Regional Boa8ke
Exhibits A through D to Petitioners’ Request fodibial Notice in Support of Petition for Writ of
Mandate. Moreover, much of the information thegist include is already contained in the ARee
AR 005180, 006534, & 006836. With one excepti@stdssed hereinafter, the continued efforts to
augment the AR are ill-conceived.
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To decide these questions, the Board allowed eatitidher the opportunity to

present limited oral and documentary evidence tamidoss-examine certain important

witnesses. Putting aside the initial hearing, which was sotatmore lengthy,
involving evidence that was common to all casdagpecal hearing against an individug
discharger lasted approximately 15 minutes or less|ving basic questions
concerning the presence of an operating septiesyst each property, and whether
the individual petitioner owned the propertgee, e.gAR 013070-013071 (hearing
from January 22, 2007).

In terms of substantive evidence, at each CDOimgéand based primarily on
written documents applicable to all dischargers Were submitted by the Prosecutior
Team prior to the individual hearings) the RegidBehrd relied heavily upon
Resolution 83-13, which amended the Los Osos AgsarBPlan to prohibit dischargeg
of waste from sewage disposal systems as of Noveinli®88. Because this
Resolution is central to the outcome of the caseesdiscussion of its history and
adoption is appropriate.

The Basin Plan Amendment, which is set forth ogepl@ur of Resolution 83-13
(AR 000395), contains an unqualified and absolubdipition upon discharges of
waste. It provides as follows:

Discharges of waste from individual and communéwage disposal systems ali
prohibited effective November 1, 1988, in the Laso&Baywood Park area, andg
more particularly described as: “Groundwater Pribioib Zone

(Legal description to be provided for area presaiby Regional Board).

3 The Regional Board used the procedures set foifitlat23, California Code of Regulations,
Division 3, Chapter 1.5 (commencing with Sectiop4ather than Government Code Section 11500
seq. AR 005054, 006387, & 014272. California CotiRegulations, title 23, section 648(b) specifical
excludesseveral portions of the Administrative Procedunt @APA”), including certain provisions of
Chapter 4.5 and all of Chapter 5 except for GovemnCode section 11513. (Cal. Code Regs., tit§23
648(c).) These regulations were adopted by thee ®aard, which is not a party to this Petition Warit
of Mandate. Thus, Petitioners cannot challenge¢galations.SeeApril 16, 2008 Notice of Ruling,
2:24-25, attached as Respondent’s RIN Ex. B.

4 See, e.0AR 013824 (“The Basin Plan prohibition specifiefhat]...Discharges from
individual and community sewage disposal systerapavhibited effective November 1, 1988...").
Each CDO contains this language.
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(AR 000395.) Thus, Resolution 83-13 prohibiteddiecharge oany and all waste
within the Prohibition Zone effective as of Novemlie 1988 (five years after its
adoption), including waste from any housing urtitst texisted at the time of, or were
constructed after, the adoption of the resolutiovhen the State Board approved the
Regional Board’s Basin Plan Amendment by Resolui#13, it confirmed that the
purpose and effect of Resolution 83-13 was to ptacabsolute ban on waste
discharges into the Prohibition Zone effective Nober 1, 1988. AR 000560.

The Regional Board’'s 1983 Staff Report for ResofuB3-13 also contains
evidence supporting the establishment of the drggharohibition for the Prohibition
Zone. (AR 000435-000547.) For example, the SRafbort states that:

Shallow Los Osos groundwater quality has been diéggadue to sewage
effluent discharges from individual and communitygte wastewater disposa
systems. A number of reports and studies have iagie to identify and
guantify this problem.

(AR 000439.)

As indicated in the Brown and Caldwell Phase | refbere is evidence of
human waste contamination of groundwater in the@sss ground water
basin...This degradation is due primarily to disclearffom on-site wastewater
disposal systems and establishes a basis for &jiroh of discharge in the Log
Osos/Baywood Park area.

AR 000456.
Elsewhere, Resolution 83-13 contains the followiinding by the Regional
Board:

WHEREAS, pursuant to Section 13280 of the Calif@Wiater Code, the
Regional Board finds that discharges of waste fnew and existing individual

5 Resolution 83-13 contains several other reldiecharge prohibitions, including one directe)
toward additional housing units, and another relladecompliance timelines for the County of SansLui
Obispo. (AR 000395.) On January 8, 1988, the RediBoard in fact implemented an immediate
discharge prohibition on additional units pursuanResolution 83-13SeeRespondent’s RIN Ex. F, at
p. 13 (“the County is hereby directed not to appray new septic systems in the prohibition zone
applied for after today’s meeting”); RespondentBNFEX. G, at p. 3 (“If the Board takes no actiamwiil
allow construction of new systems to continue udtivember 1, 1988, when the current moratorium
would take affect.”See alscAR 000549 [“Resolution 83-13 allows the additidrildl 50 housing units td
the prohibition area until full prohibition commesscon November 1, 1988."]

6 See alsAR 000549 [“Resolution 83-13 allows the additidrilgl 50 housing units to the
prohibition area until full prohibition commences November 1, 1988."]

8
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disposal systems which utilize subsurface disposthle affected area will resu
in violation of water quality objectives; will impebeneficial uses of water; wil
cause pollution, nuisance, or contamination; arllumreasonably degrade the
guality of waters of the state.

AR 000394 (Resolution 83-13).

The Staff Report, in turn, refers to and reliesruptudies and reports from Brow
and Caldwell Consulting Engineers, the DepartménYater Resources, the San Luig
Obispo County Health Department, and the State MWResource Control BoardSee
AR 00439; AR 000142-000382. The evidence suppgitie Prohibition Zone is
summarized in the Prosecution Team’s Septembed@ 3taff Report. AR 006357-
006362.

In an administrative proceeding like this one, baeden of proving the charges
rests upon the party making them, in this caséréngional Board.Parker v. City of
Fountain Valley(1981) 127 Cal.App.3d 99, 113. “The obligatioragfarty to sustain
the burden of proof requires the production of ewck for that purposeld. One of
the central points raised by Petitioners duringatiinistrative process was the
absence of angirect evidence showing the discharge of waste by anyiohahl
landowner through their particular septic systdmthis regard, the prosecution team
conceded that it had not visited any specific Ci@ssand that it had collected no site
specific data vis-a-vis any particular propertyetifoners called this "prosecution by
implication."

Although the Regional Board did not directly prpotleough sampling or test
data, that any individual septic system was digghgrprohibited "waste," for several
reasons such direct evidence was unnecessary, thége is considerable evidence in
the record that septic systems are the primaryceanirthe contamination threatening
surface and groundwater areas within the Prohibifione. Second, what the
prosecution teardid prove, largely from written and oral admissionspleyitioners,
was that each individual property was then occuped that each property was then
operating a septic system to dispose of human waaterials. Third, the prosecution
team proved that, even when operated properlyicsgggtems are a significant source

of waste that is discharged to the environment.
9
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The presence of operational septic tanks, a knamwrce of significant pollution
within the Prohibition Zone, is therefore relevamtdence (albeit circumstantial
evidence) supporting the conclusion that prohibitegte discharges were occurring.
Contrary to petitioners’ argument, relevant circtam$ial evidence is admissible in
California administrative proceedingkckson v. Department of Motor Vehic(@994)
22 Cal.App.4th 730, 741 (circumstantial evidence mraperly be admitted to establis
liability in administrative proceedings)SeeHasson v. Ford Motor Cq1977) 19
Cal.3d 530, 548; Evid.Code, 8§ 351. Moreover,wmstantial evidence can support &
finding of "substantial evidence" in administratpeceedingsPereyda v. State
Personnel Board1971) 15 Cal.App.3d 47, 5@eople v. Goldstei(il956) 139
Cal.App.2d 146, 155. Indeed, even when contradiibtedirect testimony, the finder g
fact is entitled to accept persuasive circumsthati@lence to the contraridasson,19
Cal.3d at p. 548\orris v. State Personnel B(L985) 174 Cal.App.3d 393, 398-99.

Based upon the record evidence before it, the Reagi®oard was entitled to
conclude that septic system discharges are ilieghle Prohibition Zone whether or ng
the systems are operating properly or working asgtied. Based upon Resolution 8
13, the supporting studies and staff testimonyfjgaht evidence supports the Region
Board’s conclusion that a violation was occurrimgduse a particular petitioner resid
within the Prohibition Zone discharge area, and that he or she was utilizing an
individual sewage disposal systém.

With respect to compliance deadlines, the CDOsaovarious options
depending upon actions taken by the County of Sas Qbispo directed toward
building a community sewage treatment system. @sz¢éhe County of San Luis
Obispo has approved the benefits assessment fos &50s community sewer systeni
the CDOs require Petitioners to “cease all disabmfgom Septic Systems bye later

of January 1, 2011 or two years following writtestine by the Executive Officer” that

" Petitioners claim that the Regional Board “hasresealed how the randomly selected
recipients were selected although many requests heen made for that information.” (Opening Brief
30:28.) However, the Regional Board indeed diccdls in a staff report how the CDO recipients wer
selected.SeeAR 006354, at footnote 1.
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a “material cessation of the work” on the commusiyver system has occurreSee
AR 013827, at para. 3, italics added. The ExeeuMficer has not provided such
notice. Thus, the CDOs provid¢ leasttwo additional years starting from January 1,
2011, before cessation of discharges could posbidhequired.

“All discharges of waste into waters of the state privileges, not rights.” Water
Code, § 13263 (g). Given that the Regional Boaslgrohibited all discharges into th
Prohibition Zone since November 1, 1988, the twary@DO compliance schedule
(plus the time that has already passed since tHesGiere adopted) is reasonable.
Simply stated, our local regulatory officials respible for the maintenance of public
health and welfare do not need to sit helplesslwhbiye recognized, cumulatively-
serious sources of pollution remain unregulatedwaratidressed.

With respect to enforcement options, the CDOssie here require Petitioners
periodically to test and pump their septic systeggh a requirement imposes little
more than normal maintenance obligations and cammobnsidered onerous. The
CDOs imposao fines whatsoever, as Petitioners recogniz&eePetitioners’ Opening
Brief, at 10:15-17. Rather, the CDOs provide tif@ture to comply with provisions of
this ordemmay subjecthe discharger to further enforcement action S€eAR 013829
(emphasis added).

Before assessing civil liability, however, the Rewl Board would have to hold
another series of administrative hearings. WateZ88 13350, subd. (e) and 13323.

If such hearings were ever to occur, the RegionaldBeauld have discretion whether

to impose penalties (and in what amount). FurtA&ater Code section 13327 would
require the Regional Board to consider such faaerthe discharger’s degree of
culpability, ability to pay, and other matters astjce may require. Of course, no suc
discretion has yet been exercised, and it wouldire@nother series of administrative
hearings before the Regional Board would be abtotso. Moreoveif any
administrative civil liability were imposed, it witlithen be subject to State Board
review and Superior Court review. Water Code 88203& 13330. Contrary to
Petitioners’ assertions, the CDOs contain a redderemforcement methodology that

designed to bring about compliance.
11
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As stated, this Court’s review is limited to deté@ring whether there is
"substantial evidence" supporting the Regional Bsagecisions to issue cease-and-
desist orders to Petitioneréoung v. Ganno(k002) 97 Cal.App.4th 209, 225
(Substantial evidence means “evidence of pondetab# significance...reasonable i
nature, credible, and of solid value.”) A thoroughkiew of the administrative record,
together with the video recordings of the enforcentearings, shows that there is
indeed substantial evidence supporting: 1) thebéstanent of the discharge
prohibition; 2) violations of the discharge protibn by named individuals; and, 3) a
reasonable plan for bringing about compliance. Thatl the law require$.

B. The Board's CDO Hearings Complied with Due Rocess

The U.S. and California Supreme Courts have helt thile the form of due
process varies “as the particular situation demarntd®quires a “reasonable
opportunity to be heard.Gilbert v. Homar(1976) 520 U.S. 924, 930pnathan Neil &
Assoc., Inc. v. Jon€2004) 33 Cal.4th 917, 936. Given the issues;qutares,
compliance deadlines, remedies and evidence dsdw@sove, the Board afforded
Petitioners both reasonable notice and a reasopnaplatunity to be heard. However
some particular issues raised by petitioners dederther elaboration.

First, throughout these proceedings, Petitionayahsel has urged that a review
of the video recordings of the enforcement hearowgsirring on December 14 and 15
2006, and January 22 and May 10, 2007, would shadeece resembling a "kangaro
setting." However, the documentary and video ewidedoes not sustain these
assertions.

Despite its earlier ruling that all video recordingould be excluded as extra-
record evidence, the Court hasa spontereconsidered this ruling. Upon reflection,

contemporaneous video recordings are, if not datteorecord, certainly admissible

8 Although Petitioners claim that the Regional Bokatks authority to issue CDOs to
individuals, this is belied by a plain reading loé tWater Code, which states that “the board majeiss
order to cease and desist and direct that thesgonanot complying with the requirements or dischargg
prohibitions” comply with them. (Wat. Code, § 133@talics added.) “Person’ meaany personfirm,
association, organization, partnership, businesd,tcorporation, limited liability company, or
company.” (Wat. Code, § 19, italics added.)

12
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extra-record evidence for several purposes relawathis proceedingSeeWestern
States, 9 Cal.4th at 580 fn. 5 (court may admiteescord evidence relevant to the
accuracy of the administrative record, procedundhuness, and agency misconduct)
seeKostka & Zischke, Practice Under the Cal. EnvirontaéQuality Act, § 23.55, pp.
967-968.

Petitioners allege that the record is incomplett that the Regional Board denig

them due process of law. Video recordings of tttaa proceedings certainly provide

at the very least, a confirmation of what evidewes considered and how the hearings

were conducted, as well as important demeanor ee@lgiving significant context to
the hearing procesgvesterrStates, 9 Cal.4th at 580 fn. 5.

What the videos demonstrate to the Court is treh#arings were conducted by
the Regional Board with dignity, civility and fortance. In what was occasionally a
rude and sometimes hostile audience, Regional Boardbers repeatedly assured
recipients of CDOs that all they had to do wasednqaically pump and inspect their
septic tanks until a community-wide solution waalized.

To claim, as petitioners do, that they were subpgktd the "full weight of the
regulations for performing an essential activitying the toilet, without recourse,
believing that they could lose their homes" miseltarizes what transpired. Even af
a brief consultation with counsel (many of whorappears were available to resident
on an ongoing basis during the administrative pedo®ys), it should have become cle
that the likely consequences of an adverse enfaneorder were far less onerous th
the loss of a home or criminal prosecution.

Chairman Young in particular did his best to asguoeedural fairness, and to
require both sides to abide by the establishedgahares. Throughout, he demonstrat]

extraordinary patience and skill as the lead hgaoificer. In short, the video

recordings show the citizens’ government at wdnkytdo not show an abuse of powe

or procedural irregularities.
Second, Petitioners claim that it was unreasonailnié violative of due process,
to be confined to 15 minutes apiece for their indinal presentations. Once again,
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however, the video recordings belie any proceduméirness with respect to time
limits. In addition to allowing petitioner's 15 mites for their own presentation,
Petitioners were afforded additional time to préSeammon evidence and testimony'
at the beginning of the hearing process, and therg \iven additional time (15
minutes) to cross-examine the prosecution teameases. Yet Petitioners devoted
much of their time to "political” issues (e.g., popt for a regional treatment system, g
whether it made sense to issue CDOs to individisghdrgers) rather than issues
focusing on liability for site-specific septic wasdischarges.

The Regional Board was allowed under its governubgs and regulations to
craft a common sense approach in terms of hownidected the CDO hearings. Tod
S0, it established the order of presentation ad@we, took all testimony under oath,
and, as stated, allowed cross-examination of wsees (AR 006382-006388.) It
complied with the requirements of Government Caalien 11425.10, subdivision
(a)(1) and Cal. Code Regs., tit. 23, 8§ 648.5(k)allowed parties to submit written
argument before the hearings (AR 006384-00638@) a#lowed them to incorporate
the written testimony of others by reference. Tdword confirms that Petitioners took
full advantage of this optionSee e.g.,AR Index 005057-005469. The procedures
adopted do not violate due process of law.

Third, Petitioners claim that the proceedings waeparably "tainted" by the
participation of Prosecution Team counsel Lori Qk&eeMorongo Band of Mission
Indians v. State Water Resources Control Bqaf09) 45 Cal.4th 731 ar@uintero v.
City of Santa An#2003) 114 Cal.App.4th 810. Morongg however, the Supreme
Court rejected the rationale that Regional Boardhivers will automatically give
greater weight to the prosecuting attorney’s “argota by virtue of the fact she also
acted as their legal adviser, albeit in an unrdlatatter.” (d., at p. 741.) Instead, the
Court held that:

the presumption of impartiality can be overcomeydnny specific evidence is
demonstrating actual bias or a particular combamadif circumstances creating
an unacceptable risk of bias.
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(1d.)®

Petitioners have made no such showing in this.c@isehe contrary, the Region
Board separated its prosecutorial functions fraradjudicative functions, and it
prohibited ex parte contacts during the CDO procegd Gov. Code, 88 11425.10,
subd. (a)(4) & 11430.10 et seq.; see also Regiboatd’s January 18, 2006
Memorandum at AR 005008-005010. There is no evielencthe record or elsewhere
that the Regional Board violated these rules oficoh

There is an additional problem with petitionengjlaments concerning "taint.”

Ms. Okin recused herself early in the proceediags, the prosecution began its case

anew. AR 006112-006114; 006348; 006349-006379; 03,1811912, & 013046. The

appropriate remedy for a "tainted" hearing is a hearing, which was granted by the
Regional Board in an abundance of cauti®eeQuinterq at p. 818 (“ordering a new
hearing”);Kumar v. National Medical Enterprises, IN(@990) 218 Cal.App.3d 1050,
1056 (unfair hearing "requires a remand for furierceedings”}°

Fourth, Petitioners claim that the “unavailabilitf[Regional Board Executive
Officer] Roger Briggs to testify or to be cross-ewaed during the hearings when
CDOs issued, renders the orders invalid.” PetiehOpening Brief, 25:20-21. In

support of this claim, Petitioners ctanufactured Home Communities, Inc. v. County

of San Luis Obisp008) 167 Cal.App.4th 705. However, the Coult e

Manufactured Home Communititsat, “where a board makes a decision based on §

party’s testimony, the adversary is entitled tosgie® his or her opponent.” 167 Cal.
App. 4th at 712. Here, it does not appear thatktee Officer Briggs provided
significant testimony upon which the Regional Boaglied. Moreover, several

Petitioners were afforded the opportunity to tdie deposition of Briggs and

° The Supreme Court iMorongodisapproved ofuintero’ssuggestion of “the existence of a
per se rule barring agency attorneys from simutiasly exercising advisory and prosecutorial funtdijo
even in unrelated proceedingsMorongg at p. 740, fn 2.

10 Although Petitioners contend that the Regional Bamproperly entered into settlement
agreements, referred to as “clean-up and abateonéerts” or “CAOSs,” (See, e.g., Opening Brief, 1:11,
11:25, & 27:17-21), Petitioners have “no standimghallenge the validity of settlements entered by
parties who are strangers to this lawsuit” and ‘thathis juncture, the petitioners have not esshield
standing to challenge the validity of settlementagents where the petitioners are not a partgee(
Respondent’s RIN Ex. A, 9:2-10.) None of theséiBeers received a CAO, nor do they claim to hav
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Petitioners have not shown how his absence reaocalld have prejudiced the
proceedings’
C. Miscellaneous Contentions
Petitioners argue that the Regional Board shoeeighcy toward the Prosecutig

Team, and bias against Petitioners. Although #llege that the Regional Board

n

refused to grant Petitioners’ requests for contiwes, the record shows that Petitiongrs

were granted continuances on at least three oscmasg8eeAR 005051, 006399, &
013179.

Petitioners also claim that the Regional Boart&thio consider all of their
evidence, and refused to take into account Pegit&drobjections (Petitioners’ Opening
Brief, 30:14-19), offering three specific exampldsrst, Petitioners claim that the
Regional Board excluded “as many as 600 of thed®tniments” presented by
Petitioners, but allowed “every single documentrsitted by the Prosecution Team.”
SeePetitioners’ Opening Brief, 30:9-13. HoweverjtsnDecember 8, 2006 Order, the
Regional Board explained in detail the basis ofutsig on each of the 847 document
AR 011544-011547. Petitioners have not addredsegropriety of any particular
ruling, or explained how such a ruling might hadeexsely affected their interests. It

is difficult for the Court to attribute much creaento such a generalized objection.

" There is an additional significant barrier to mafighe claims raised in this Court. Before
seeking judicial review, a party must exhaust dsmnistrative remedies by petitioning the State &vat
Resources Control Board (“State Board”) for revigthe claims the party made against the Regional
Board. Water Code, § 13328ampson v. Superior Couft977) 67 Cal.App.3d 472, 484-485 (failure {
seek timely State Board review constitutes faitorexhaust administrative remedies.) A party'fufai
to do so precludes any judicial attack on the elmgléd conductMetcalf v. County of Los Angeles
(1994) 24 Cal.2d 267, 269ahoe Vista Concerned Citizens v. County of Pl§2@00) 81 Cal.App.4th
577, 589. Petitioners seek judicial review of salvissues they did not raise to the Regional Board
before the CDOs were adopted and/or did not raislesir administrative petitions to the State Board
under Water Code section 13320. Petitioners claahthe Regional Board violated: (a) Government
Code section 11400-11529 and California Code ofuReigns, title 23, section 647-648.8, et seq., and
649.6 (Opening Brief, 11:24-12:13); (b) the Baglesene Act codified as Government Code section

11121.5 et seq. (Opening Brief, 7:23-24); and (&)t Code section 13241 (Opening Brief, 23:10-11).

However, Petitioners’ administrative petitions e tState Board do not contain these allegatioAR (
013482-013498 [Various petitioners], AR 013839-B3&he Wilkersons], & AR 013905-013913
[William Moylan & Beverley DeWitt-Moylan].) Thughese claims are barred.
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Second, Petitioners argue that “on April 9, 2G8é, RWQCB issued a Protectivy
Order prohibiting further discovery.” Petitione@pening Brief, 30:12-14. However,
the record shows that the Protective Order wagdguorder to stop Petitioners from
issuing or requesting belated deposition subpoehRegional Board staff. The
Regional Board concluded that Petitioners had gitedh“to use inappropriate deman
for discovery to obstruct Central Coast Board pediaegs in this matter.” AR 013629;
013631. Moreover, the deadline for the submisefonritten evidence was Novembe
15, 2006, and the evidentiary hearings took placBecember 14 and 15, 2006, and
January 22, 2007, long before Petitioners’ tardgalvery efforts. The Regional Board
did not act improperly in this regartf.

Third, Petitioners’ challenge the validity of Regamn 83-13, which was
referenced on multiple occasions during the CDQihgs, and which served as
important evidence for the prosecution tegd@eAR 006377 & 014287 (Doc. Num. 1
Submitted by Prosecution StafiVater Quality Control Plan, Central Coast Basin
including Resolution 83-13"see alsdRespondent’'s RIN Ex. |, at p. 3-11. The Couf
has already addressed the evidentiary importanBesblution 83-13. With respect tg
a facial challenge, however, this Resolution waspéet 25 years ago. It is far too lat
now to bring a facial challenge to the legalitytloit Resolution.SeeRespondent’'s RIN
Ex. B, 2:22-23.

Fourth, Petitioners have provided scant supporthieir Public Records Act caus
of action. Ordinarily, the Court is not even reqd to consider points not supported
by citation to authorities or the recorlim v. Sumitom@1993) 17 Cal.App.4th 974,
979. In any event, the Regional Board compliedh\alt applicable Public Records Ag
requirements. See Gov. Code, 88 6250 et seq.; ARI2t014344. The Regional
Board responded to Petitioners’ requests by infogtihem that the requested

documents were available at the Regional Board, (&R 014317), by requesting

2The Regional Board adopted the last two CDOs on M»y2007, during a meeting that
considered the subpanel hearing held on Januar322, (AR 013806.)
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clarification of ambiguous requests (e.g., AR 013)34r by determining that the
requested documents were privileged (e.g., AR 0¥ 3EBurther, many of the
requested documents were exempt from disclosurerwadious provisions of the
Government Code. See.,g, Gov. Code, § 6254(k). The Regional Board’s resps
contain the full list of applicable privileges.

Fifth, Petitioners claim that continued CDO entarent is contrary to the intent
of Assembly Bill 2701, as codified in Governmentdéssection 25825.5. Petitioners’
Opening Brief, 13:5-14:8. However, this Court poesly struck from the Petition all

allegations relating to AB 2701, ruling that “Gomerent Code §25825.5 has no impagct

on the Regional BoardSeeRespondent’'s RIN Ex. A, at 9:12-13.)

Finally, it must be said that the Court has attetpo address each of the
important issues raised by Petitioners. Giverettfeaustive list presented, it simply h
not been possible to discuss each and every can&rffice it to say that all of
Petitioners’ other contentions have been considanelddetermined to lack merit
sufficient to overturn the CDOs.

IV. CONCLUSION

This lawsuit is not the proper forum in which tebéte whether, in the fina
analysis, it has been worthwhile bringing enforcetaetions against individual
residents of Los Osos. However, having revievwedadministrative record, as well §
all relevant, admissible extra-record evidence Qbart concludes that the Cease ang
Desist Orders issued by the Regional Board arestgapby substantial evidence, ang
that the hearings were conducted in the manneirezhby law. Accordingly, the
petition for a peremptory writ of mandate is DENIEDR is so ORDERED. Counsel fg

respondents shall prepare the Judgment.

DATED: December 28, 2010 \s\
CHARLES S. CRANDALL
Judge of the Superior Court

CSCl/Ik

W:\COURTOPS\LKING\JUDGES\CRANDALL\RegionalWater.doc
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