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Proposed 
 

NOTICE OF PUBLIC HEARING 
TO CONSIDER ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 

 
NO. R3-2012-0030 

 ISSUED TO  
 

South San Luis Obispo Sanitation District 
 

NOTICE IS HEREBY GIVEN THAT A HEARING WILL BE HELD 
BEFORE THE REGIONAL WATER QUALITY CONTROL BOARD,  

CENTRAL COAST REGION, ON September 6, 2012 

 
Background 
 
On June 18, 2012, the Assistant Executive Officer of the Regional Water Quality 
Control Board, Central Coast Region (Central Coast Water Board) issued an 
Administrative Civil Liability (ACL) Complaint pursuant to California Water Code 
Section 13385 (CWC) against the South San Luis Obispo Sanitation District 
(Discharger) alleging that it has violated CWC Sections 13268 and 13385(a)(2) 
by failing to comply with provisions of Section 301 of the Federal Water Pollution 
Control Act (33 U.S.C. § 1311) (Clean Water Act) and CWC 13376, Central 
Coast Water Board Order No. R3-2009-0046, NPDES Permit No. CA0048003, 
the Sanitary Sewer Collection System Order 2006-0003-DWQ, and Amended 
MRP 2008-0002-EXEC, as described in the administrative civil liability complaint 
filed herewith.  The Complaint proposes that administrative civil liability in the 
amount of $1,383,007.50 be imposed as authorized by CWC Section 
13385(c)(1).  Unless the Discharger pays the proposed liability, a hearing will be 
held before the Central Coast Water Board during its meeting of September 6, 
2012. 
 
Purpose of Hearing 
 
The purpose of the hearing is to receive relevant evidence and testimony 
regarding the proposed ACL Complaint.  At the hearing, the Central Coast Water 
Board will consider whether to adopt, modify, or reject the proposed assessment, 
or whether to refer the matter to the Attorney General’s Office to seek recovery of 
judicial civil liability.  If it adopts an assessment, the Central Coast Water Board 
will issue an Administrative Civil Liability Order. 
  
The public hearing on September 6, 2012, will commence no earlier than 10 
a.m. or as soon thereafter as practical, or as announced in the Central Coast 
Water Board meeting agenda. The meeting will be held at the Water Board office 
located at 895 Aerovista Place, Suite 101, in San Luis Obispo, CA  93401.  An 
agenda for the meeting will be issued at least ten days before the meeting and 
will be posted on the Central Coast Water Board’s web page at: 
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www.waterboards.ca.gov/centralcoast. 

 
Hearing Procedures 
 
A copy of the procedures governing an adjudicatory hearing before the Central 
Coast Water Board may be found at Title 23 of the California Code of 
Regulations, § 648 et seq., and is available at http://www.waterboards.ca.gov or 
upon request.  Except as provided in Title 23 of the California Code of 
Regulations (CCR), § 648(b), Chapter 5 of the Administrative Procedures Act 
(commencing with § 11500 of the Government Code) does not apply to 
adjudicatory hearings before the Central Coast Water Board.  This Notice 
provides additional requirements and deadlines related to the proceeding. THIS 
NOTICE MAY BE AMENDED BY THE ADVISORY STAFF AS NECESSARY. 
FAILURE TO COMPLY WITH THE DEADLINES AND REQUIREMENTS 
CONTAINED HEREIN MAY RESULT IN THE EXCLUSION OF DOCUMENTS 
AND/OR TESTIMONY.  Any objections to the procedure set forth in this Notice 
must be submitted to Frances McChesney or Jessica Jahr at the address 
indicated below by June 27, 2012. 
 
Hearing Participation 
 
Participants in this proceeding are designated as either “parties” or “interested 
persons.”  Designated parties to the hearing may present evidence and cross-
examine witnesses and are subject to cross-examination.  Interested persons 
may present non-evidentiary policy statements, but may not cross-examine 
witnesses and are not subject to cross-examination.  Both designated parties and 
interested persons may be asked to respond to clarifying questions from the 
Central Coast Water Board, staff or others, at the discretion of the Water Board. 
 
The following participants are hereby designated as parties in this proceeding: 
 

(1)  Central Coast Water Board Prosecution Staff 
 

(2)            South San Luis Obispo Sanitation District 
 
Contacts 
 

Advisory Staff: 
 
Frances L. McChesney, Esq.  Jessica Jahr, Esq.  
State Water Resources Control Board  State Water Resources Control Board 
Office of Chief Counsel   Office of Chief Counsel 
P.O. Box 100     P.O. Box 100 
Sacramento, CA 95812   Sacramento, CA 95812   
(916) 341-5174    (916) 341-5168 
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fmcchesney@waterboards.ca.gov jjahr@waterboards.ca.gov 
 

 
Roger W. Briggs* (or his successor) 
Executive Officer 
Regional Water Quality Control Board, Central Coast Region 
895 Aerovista Place, Suite 101 
San Luis Obispo, CA 93401 
rbriggs@waterboards.ca.gov 

 
*Please note: Mr. Briggs is set to retire on or about August 1, 2012.   

 
Prosecution Staff: 

 
 

Michael Thomas 
Assistant Executive Officer 
Regional Water Quality Control Board (RWQCB), Central Coast Region 
895 Aerovista Place, Suite 101 
San Luis Obispo, CA 93401 
(805) 542-4623 
mthomas@waterboards.ca.gov 

 
Julie Macedo, Esq.     Dr. Matthew Buffleben 
State Water Resources Control Board State Water Resources Control Board 
Office of Enforcement   Office of Enforcement 
P.O. Box 100     P.O. Box 100 
Sacramento, CA 95812   Sacramento, CA 95812 
(916) 323-6847    (916) 341-5891  
jmacedo@waterboards.ca.gov  mbuffleben@waterboards.ca.gov 

 
Leo Sarmiento    Jim Fischer 
State Water Resources Control Board State Water Resources Control Board 
Office of Enforcement   Office of Enforcement 
P.O. Box 100     P.O. Box 100 
Sacramento, CA 95812   Sacramento, CA 95812 
(916) 327-8043    (916) 341-5548 
lsarmiento@waterboards.ca.gov  jfischer@waterboards.ca.gov  
 
Harvey Packard      Todd Stanley 
RWQCB, Central Coast Region  RWQCB, Central Coast Region 
895 Aerovista Place, Suite 101  895 Aerovista Place, Suite 101 
San Luis Obispo, CA 93401  San Luis Obispo, CA 93401 
(805) 542-4639    (805) 542-4769 
hpackard@waterboards.ca.gov  tstanley@waterboards.ca.gov 
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Katie DiSimone    Sheila Soderberg 
RWQCB, Central Coast Region  RWQCB, Central Coast Region  
895 Aerovista Place, Suite 101  895 Aerovista Place, Suite 101  
San Luis Obispo, CA 93401  San Luis Obispo, CA 93401 
(805) 542-4638    (805) 549-3592 
kdisimone@waterboards.ca.gov  ssoderberg@waterboards.ca.gov  
 

 
 
Discharger: 
 

South San Luis Obispo Sanitation District  
 
Special Counsel:  
 

Melissa Thorme 
Downey Brand  
621 Capitol Mall, 18th Floor 
Sacramento, CA 95814 
(916) 520-5376 
mthorme@downeybrand.com 
 
 

District Counsel: 
 
Michael Seitz 
Shipsey & Seitz, Inc. 
1066 Palm Street 
P.O. Box 953 
San Luis Obispo, CA 93406 
(805) 543-7272 
mike@shipseyandseitz.com 
 
 
 Contract Operator: 
 
Wallace Group 
John Wallace 
612 Clarion Street 
San Luis Obispo, CA 93401 
(805) 544-4011 
johnw@wallacegroup.us 
 
 
 
/// 
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Separation of Functions 
 
To help ensure the fairness and impartiality of this proceeding, the functions of 
those who will act in a prosecutorial role by presenting evidence for consideration 
by the Central Coast Water Board (Prosecution Staff) have been separated from 
those who will provide advice to the Water Board (Advisory Staff).  Members of 
the Advisory Staff are:  Frances McChesney, Senior Staff Counsel, Jessica Jahr, 
Counsel, and Roger Briggs, Executive Officer.  Members of the Prosecution Staff 
are: Julie Macedo, Senior Staff Counsel, Michael Thomas, Assistant Executive 
Officer, Harvey Packard, Matthew Buffleben, Leo Sarmiento, Jim Fischer, Todd 
Stanley, Sheila Soderberg, Katie DiSimone and Todd Stanley.   
 
Ex Parte Communications 
 
The designated parties and interested persons are forbidden from engaging in ex 

parte communications regarding this matter with members of the Advisory Staff 
or members of the Central Coast Water Board.  An ex parte contact is any written 
or verbal communication pertaining to the investigation, preparation or 
prosecution of the ACL Complaint between a member of a designated party or 
interested party on the one hand, and a Central Coast Water Board member or 
an Advisory Staff member on the other hand, unless the communication is copied 
to all other designated and interested parties or made at a proceeding open to all 
other parties and interested persons (if verbal).  Communications regarding non-
controversial procedural matters are not ex parte contacts and are not restricted.  
Communications among the designated and interested parties themselves are 
not ex parte contacts.   
 
Requesting Designated Party Status 
 
Persons who wish to participate in the hearing as a designated party, and not 
already listed above, shall request party status by submitting a request in writing 
(with copies to the designated parties) no later than 5 p.m. on July 20, 2012, to 
Frances McChesney and Jessica Jahr, State Water Resources Control Board, 
P.O. Box 100, Sacramento, CA, 95812.  The request shall include an explanation 
of the basis for status as a designated party (e.g., how the issues to be 
addressed in the hearing and the potential actions by the Central Coast Water 
Board affect the person) and a statement explaining why the party or parties 
designated above do not adequately represent the person’s interest.  Any 
opposition to the request must be submitted by 5 p.m. on July 27, 2012.  The 
parties will be notified by 5 p.m. on August 3, 2012, as to whether the request 
has been granted or denied. 
 
Hearing Time limits 
 
To ensure that all participants have an opportunity to participate in the hearing, 
the following time limits shall apply:  each designated party shall have 60 minutes 
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to testify, present evidence, and cross-examine witnesses, and 5 minutes for 
closing statements, and each interested person shall have 3 minutes to present a 
non-evidentiary policy statement.  Participants with similar interests or comments 
are requested to make joint presentations, and participants are requested to 
avoid redundant comments.  Additional time may be provided at the discretion of 
the hearing officer upon a showing that additional time is necessary. 
 
Written Evidence, Exhibits and Policy Statements 
 
Designated parties shall submit in writing one paper copy and an electronic file 
(e.g., pdf via email or CD) of the following information to Frances McChesney 
and Jessica Jahr, at the above listed address and 9 paper copies and an 
electronic file to Roger Briggs, Executive Officer, at the above listed addresses, 
no later than 5 p.m. as described herein:  
 

1. All documentary evidence and exhibits proposed to be offered at the 
hearing. 

2. All legal and technical arguments or analysis. 
 
For the Prosecution Team’s Initial Production: no later than 5 p.m. on August 5, 
2012.  For the Discharger and each Designated Party’s Evidentiary Submission, 
no later than 5 p.m. on August 17, 2012.  For the Prosecution’s Rebuttal 
Submission, no later than 5 p.m. on August 24, 2012.  For every evidentiary 
deadline, each designated party shall send one electronic copy of the above 
materials to each of the other designated parties at the address or addresses 
provided above by 5 p.m. on the deadline described above.     
 
Interested persons may submit one (1) copy of non-evidentiary policy statements 
by the start of the hearing. 
 
Evidentiary Objections 
 
A designated party objecting to evidence proposed by another party must submit 
a written objection by 5 p.m. on August 29, 2012, to Frances McChesney and 
Jessica Jahr, State Water Resources Control Board, P.O. Box 100, Sacramento, 
CA, 95812, and in electronic format to fmcchesney@waterboards.ca.gov and 
jjahr@waterboards.ca.gov and a copy to all other designated parties.  The 
Advisory Staff will notify the parties about further action to be taken on such 
objections.   
 
Questions 
 
Questions concerning this proceeding may be addressed to Frances McChesney 
and Jessica Jahr, State Water Resources Control Board, P.O. Box 100, 
Sacramento, CA, 95812; tel. (916) 341-5174 and (916) 341-5168, respectively, 
or by electronic mail, as indicated above. 
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IMPORTANT DEADLINES 

 

 

June 19, 2012  ACLC and Proposed Hearing Procedures Issued 
 
June 27, 2012  Comments due on draft Hearing Notice 
 
July 6, 2012   Advisory Team issues final Hearing Notice 

 
July 20, 2012 Deadline for submission of request for designated 

party status and objection to Notice. 
 
July 27, 2012 Deadline for opposition to request for designated 

party status. 
 
August 3, 2012 Decision issued on request for designated party 

status, if any. 
 
August 3, 2012 Deadline for Prosecution Team’s Initial Evidentiary 

Submission of evidence and legal argument. 
August 17, 2012:  Deadline for Discharger/Designated Party Evidentiary 

Submission of evidence and legal argument. 
 
August 24, 2012: Deadline for Prosecution Team Rebuttal Evidentiary 

Submission of evidence and legal argument.   
 
August 29, 2012 Deadline for submission of evidentiary objections. 
 
September 3, 2012  Rulings on evidentiary objections, if any. 
 
September 6, 2012  Hearing Date 
    
 
 
 
(PROPOSED)      
Roger W. Briggs 
Executive Officer 
 
____________________________________ 

DATE 
 



https://ciwqs.waterboards.ca.gov/ciwqs/readOnly/PublicReportSSOServlet?reportAction=criteria&reportId=sso_main
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A. INTRODUCTION 
 

This Technical Report provides the factual and analytical evidence to support Administrative Civil 

Liability Complaint (ACL complaint) No. R3-2012-0030 in the amount of $1,383,007.50 against the 

South San Luis Obispo County Sanitation District (the Discharger) for violations of Central Coast 

Regional Water Quality Control Board (Regional Water Board) Order No. R3-2009-0046 [National 

Pollutant Discharge Elimination System Permit (NPDES) No. CA0048003] and the State Water 

Resources Control Board (State Water Board) Order No. 2006-0003-DWQ, “Statewide General Waste 

Discharge Requirements for Sanitary Sewer Systems” (Sanitary Sewer Collection System Order
1
). 

 

This ACL complaint has been issued in response to a 1,139,825 gallon sanitary sewer overflow occurring 

on December 19 and 20, 2010 (hereafter, December 2010) from the Discharger’s gravity trunk sanitary 

sewer collection system (collection system) discharged into the waters of the United States, including 

Oceano Lagoon, Meadow Creek, and the Pacific Ocean.  The December 2010 sewer overflow was 

attributed to failure of the Discharger’s wastewater treatment plant (WWTP) influent pump station at the 

Discharger’s WWTP in Oceano, California.  

 

To support the required investigative process, Regional Water Board staff requested assistance from the 

State Water Board, Office of Enforcement.  The Technical Report and ACL complaint is fair, reasonable, 

and fulfills the State Water Board’s Water Quality Enforcement Policy
2
 to serve the best interest of the 

public and provide a deterrent for any future violators.  All information contained herein has been 

reviewed by both the Regional Water Board and State Water Board staff (hereafter Water Board staff). 

 

B. SUMMARY OF LIABILITY FACTORS 
 

The following table provides a summary of calculated liability factors applied as part of the steps used by 

staff to comply with the State Water Board’s Enforcement Policy. 

 
Table 1 – Summary of Calculated Liability Factors 

STEP DESCRIPTION RANGE FINAL SCORE 

1 Potential for Harm for Discharge Violation 0 to 10 9.0 

2a Assessments for Discharge Violations (per gallon) up to $10/gallon $2/gallon 

2b Assessments for Discharge Violations (per day) up to $10,000/day $10,000/day 

3 Per Day Assessments: Non-discharge Violations up to $1,000/day $350/day 

4 Adjustment Factors 0.5 to 1.5 1.1 

5 Determination of Total Base Liability Per Day or Per Gallon Both used 

6 Ability to Pay and Ability to Continue in Business Yes Yes 

7 Other Factors As Justice May Require Staff Costs   $50,000 (and 

continuing) 

8 Economic Benefit Avoided Costs or Savings $73,019 

9 Maximum and Minimum Liability Amounts Min. $80,321 Max $11,388,250 

10 Final Liability See Step #10 $1,383,007.50 

  

                                                
1
 Available at http://www.waterboards.ca.gov/water_issues/programs/sso/ 

2
 Available at:  http://www.swrcb.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final111709.pdf 
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Facility Background 
 
The Discharger owns and operates both a collection system and a WWTP, providing both conveyance and 

treatment services for an estimated population of 37,648 from member agencies located in the City of 

Arroyo Grande, City of Grover Beach, and the Oceano Community Services District.  These member 

agencies retain ownership and direct responsibility for individually-owned collection system assets within 

their areas of responsibility, who then discharge untreated sewage generated into the Discharger’s 

collection system that conveys untreated sewage to the Discharger’s WWTP for proper disposal.  (See 

vicinity map, attached hereto as Appendix B).   

 

The Discharger’s collection system is comprised of approximately nine (9) miles of gravity trunk sewers 

ranging from 15 to 30 inches in diameter.  The WWTP owned by the Discharger consists of primary 

clarification, trickling filters, secondary clarification, chlorine disinfection, and a dechlorination system 

with a capacity to treat up to 5.0 million gallons per day (mgd).  The Discharger’s WWTP also accepts 

brine waste generated from public water softeners, which is mixed with the final treated wastewater prior 

to ocean discharge.  In 2008, approximately 325,000 gallons of brine waste were discharged with the final 

effluent from the Discharger’s WWTP. 

 

Treated wastewater exiting the Discharger’s WWTP enters the Pacific Ocean at a depth of approximately 

55 feet through a 4,400-foot in an outfall-diffuser system, jointly owned by the Discharger and City of 

Pismo Beach.  The Discharger’s final effluent is also mixed with approximately 1.9 mgd of treated 

wastewater effluent in the outfall diffuser system from the City of Pismo Beach (regulated under NPDES 

Permit No. CA00448151), prior to discharge into the Pacific Ocean.   

Regulatory Authority 

The Discharger’s wastewater treatment facility is regulated under the Regional Water Board Order No. 

R3-2009-0046, NPDES Permit No. CA0048003 adopted on October 23, 2009.  The Discharger’s 

collection system is regulated under the Sanitary Sewer Collection System Order, adopted by the State 

Water Board on May 2, 2006. 

Discharge of Untreated Sewage 

According to the Discharger, on December 19, 2010, the Discharger’s WWTP influent pump station 

automatically shut down after floodwater entered an electrical conduit leading to pump motor control 

circuitry within the influent WWTP pump station.  The floodwater shorted a power “shunt switch” that 

tripped a large main circuit breaker switch supplying power to all four influent pumps inside the pump 

station.  The resulting loss of power caused untreated sewage flowing into the WWTP to surcharge 

upstream in the Discharger’s collection system and caused the December 2010 sewer overflow to begin.  

Additionally, as a result of the Discharger’s failure described above, six (6) individual sewer backups 

occurred into private residential homes (totaling a cumulative of 1,200 gallons of untreated sewage 

discharged) and were reported and certified by the Discharger in the CIWQS SSO Online Database
3
. The 

Discharger originally estimated 898,600 gallons discharged into waters of the United States, including 

Oceano Lagoon, Meadow Creek and the Pacific Ocean.  The Discharger revised this estimate on January 

                                                
3
 California Integrated Water Quality System (CIWQS), the State Water Board’s database of certified sanitary sewer overflows 

reported by Enrollees, publicly available at: 

https://ciwqs.waterboards.ca.gov/ciwqs/readOnly/PublicReportSSOServlet?reportAction=criteria&reportId=sso_main 
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3, 2011 to 384,200 gallons and on May 31, 2011 presented its final estimate to 417,298 gallons.  (See 

Appendix A for additional information).   

 

According to the Discharger, Table 2 below provides a timeline and lists the primary actions undertaken 

in response to the December 2010 sewer overflow. 

 

Table 2 – Timeline and Primary Actions Undertaken by Discharger   
 

12/29/2010 

(10:30 est.) 

Shutdown of all four electric influent pump motors located in WWTP pump station; sewage immediately 

begins to surcharge upstream in collection system. 

12/29/2010 

(10:30 est.) 

Discharger staff started its diesel-powered emergency standby pump; however, the Discharger failed to 

implement standard operating procedures for the emergency standby pump when in “standby” mode, and 

the discharge valve was left closed by an operator.  The discharge valve should have been left in the open 

position during “standby” mode to further expedite the emergency bypassing operations to re-route 

sewage around the failed influent pump station. 

12/29/2010 

(10:50 est.) 

Discharger staff were successful in partially opening the emergency standby pump discharge valve to the 

>1/3 open position, however, increasing rising floodwaters within the WWTP influent pump station 

prevented the emergency standby pump discharge valve from being fully opened.  

12/29/2010 

(11:00 est.) 

Start time of December 2010 sewer overflow as a result of influent pump station failure.  According to 

information provided by the Discharger, there was assumed to be a 30 minute “lag time” to allow the 

collection system to fully surcharge before the December 2010 sewer overflow actually began.  

12/29/2010 

(14:30 est.) 

Discharger staff successfully opened the emergency standby pump discharge valve; however, the 

emergency standby pump was intermittently operational during part of the afternoon due to electrical 

control panel problems.  

12/29/2010 

(18:06) 

A supplemental portable pump borrowed from the City of Pismo Beach was started after rectifying a dead 

battery on the unit, which allowed additional sewage to be bypassed around the failed influent pump 

station. 

12/29/2010 

(20:20) 
Discharger staff were able to restart pump #3 inside the influent pump station. 

12/29/2010 

(22:00) 

Discharger determined that the December 2010 sewer overflow ended. The overflow lasted approximately 

11 hours. 

12/29/2010 

(a.m.) 

Discharger reported an additional 2,200 gallon sewer overflow to waters of the United States, directly 

attributed to the WWTP influent pump station electrical failure occurring on December 19, 2010. 
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In response to the December 2010 sewer overflow, the Discharger submitted a technical report to the 

Regional Water Board on January 3, 2011.  On March 7-8, 2011, State Water Board staff conducted an 

announced site visit to the facility to begin the investigation of the December 2010 sewer overflow, 

including evaluation of the Discharger’s compliance with the Sewer System Order.  On April 18, 2011, 

the Regional Water Board staff issued a Notice of Violation (NOV) and an investigation order (under 

California Water Code (CWC) section 13267) requiring the Discharger to submit a Technical Report 

about the December 2010 sewer overflow.  In response, the Discharger submitted a Technical Report 

dated May 31, 2011, detailing its position regarding the nature, circumstances, extent and gravity of the 

unauthorized discharge of untreated sewage.  On September 23, 2011, the Discharger submitted 

supplemental information (plant historical flow information, justification of calculation methodology and 

other plant hydraulic data) as a follow-up to the Water Board’s NOV/13267 letter. 

 

C. VIOLATIONS SUBJECT TO THE COMPLAINT 
 

The Discharger is required to maintain, operate and manage its collection system in compliance with 

requirements contained in the Sanitary Sewer Collection System Order.  The Discharger is also required 

to maintain, operate and manage all parts of its WWTP in compliance with the Regional Water Board 

Order No. R3-2009-0046, NPDES Permit No. CA0048003. 

 

The discharge of untreated sewage to waters of the United States is a violation of the following 

requirements.  Violations of these requirements are the basis for assessing administrative civil liability 

pursuant to CWC section 13385. 

 

1. Regional Water Board Order No. R3-2009-0046 (NPDES Permit No. CA0048003); 

 

2. Section 301 of the Clean Water Act and CWC section 13376; and 

 

3. Sanitary Sewer Collection System Order. 

 

1. Regional Water Board Order No. R3-2009-0046  

 

The Discharger violated Discharge Prohibition G which states, “The overflow or bypass of wastewater 

from the Discharger's collection, treatment, or disposal facilities and the subsequent discharge of 

untreated or partially treated wastewater, except as provided for in Attachment D, Standard Provision 1.G 

(Bypass), is prohibited.  This prohibition does not apply to brine discharges authorized herein.” 

 

The Discharger violated Provision VI.C.6 which states, “Stormwater flows from the wastewater treatment 

process areas are directed to the WWTP and discharged with treated wastewater. These stormwater flows 

constitute all industrial stormwater at this facility and, consequently, this permit regulates all industrial 

stormwater discharges at this facility along with wastewater discharges.”  Portions of the untreated 

sewage were discharged from manholes located at the WWTP and mixed with stormwater which 

eventually reached the Pacific Ocean. 

 

The Discharger violated the Standard Provisions (Attachment D-1.B.2), which state, “All facilities used 

for transport or treatment of wastes shall be adequately protected from inundation and washout as the 

result of a 100-year frequency flood.”  The underground utility boxes near the WWTP that housed the 

electrical wiring/cables and conduits were not adequately protected from potential flooding.  The 

migration of floodwater through the unsealed conduits shorted the shunt switch and electric influent pump 

motors.   
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2. Clean Water Act (33 U.S.C. § 1311) and CWC section 13376 

 

The Discharger violated section 301 of the Clean Water Act (33 U.S.C. § 1311) and CWC section 13376 

which prohibit the discharge of pollutants to waters of the United States except in compliance with an 

NPDES permit.  The discharge of untreated sewage to the Pacific Ocean is a violation of the Discharger’s 

NPDES permit. 

 

3. Sanitary Sewer Collection System Order: 

 

The Discharger violated Prohibition C.1 of the Sanitary Sewer Collection System Order which states, 

“Any SSO that results in the discharge of untreated or partially treated wastewater to waters of the United 

States is prohibited.” 

 

The Discharger violated Prohibition C.2 of the Sanitary Sewer Collection System Order which states, 

“Any SSO that results in a discharge of untreated or partially treated wastewater that creates a nuisance as 

defined in CWC section 13050(m) is prohibited.” 

 

The Discharger violated Provision D.8 of the Sanitary Sewer Collection System Order which states in 

part, “The Enrollee shall properly manage, operate, and maintain all parts of the sanitary sewer system 

owned and operated by the enrollee…”. 

 

The Discharger violated Provision D.10 of the Sanitary Sewer Collection System Order which states, 

“The Enrollee shall provide adequate capacity to convey base flows and peak flows, including flows 

related to wet weather events.” 

 

The Discharger violated section A.6 of the Sanitary Sewer Collection System Order Amended Monitoring 

and Reporting Program, which states, “All SSOs that meet the above criteria for Category 2 SSOs must 

be reported to the Online SSO Database within 30 days after the end after the end of the calendar month 

in which the SSO occurs.”  

 

D. DETERMINATION OF ADMINISTRATIVE CIVIL LIABILITY 
 

An ACL complaint may be imposed pursuant to the procedures described in CWC section 13323.  The 

ACL complaint alleges that the Discharger’s act (or the failure to act) constitutes a violation of law, and 

describes the provisions of law authorizing civil liability to be imposed, and the proposed civil liability. 

 

Pursuant to CWC section 13385(a), any person who violates CWC section 13376 or any requirements of 

section 301 of the Clean Water Act is subject to administrative civil liability pursuant to CWC section 

13385(c), in an amount not to exceed the sum of both the following: (1) ten thousand dollars ($10,000) 

for each day in which the violation occurs; and (2) where there is a discharge, any portion of which is not 

susceptible to cleanup or is not cleaned up, and the volume discharged but not cleaned up exceeds 1,000 

gallons, an additional liability not to exceed ten dollars ($10) multiplied by the number of gallons by 

which the volume discharged but not cleaned up exceeds 1,000 gallons. 

 

CWC section 13385(e) require the State Water Board and Regional Water Boards to consider several 

factors when determining the amount of civil liability to impose.  These factors include in part: “…the 

nature, circumstances, extent, and gravity of the violation or violations, whether the discharge is 

susceptible to cleanup or abatement, the degree of toxicity of the discharge, and, with respect to the 

violator, the ability to pay, the effect on ability to continue its business, any voluntary cleanup efforts 
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undertaken, any prior history of violations, the degree of culpability, economic benefit or savings, if any, 

resulting from the violation, and other matters as justice may require.” 

 

Additionally the State Water Board in November 2009 adopted a Water Quality Enforcement Policy 

outlines a calculation methodology for ACL assessments.  Section VI of the Enforcement Policy provides 

a calculation methodology to enable Water Board staff to fairly and consistently implement liability 

provisions of the CWC.  The calculation methodology presented below also provides a consistent 

approach and analysis of factors to determine liability and complies with the applicable sections of the 

CWC. 

 

Step #1:  Potential For Harm of Untreated Sewage Discharge 
 
Pursuant to the Enforcement Policy, Water Board staff shall calculate actual or threatened impacts to 

beneficial uses using a three-factor scoring system to determine a final score for harm potential.  The 

three factors include: (1) the potential for harm to beneficial uses; (2) the degree of toxicity of the 

discharge; and (3) the discharge’s susceptibility to cleanup or abatement for any violation or group of 

violations.  The sum of these factors comprise the final score for potential for harm.   

 

Based on the recommended range of scores for harm to the environment, risk to potential receptors and 

susceptibility to cleanup, a score of 9.0 (nine) was assigned to Step #1 of the civil liability calculation as 

summarized below: 

 
Table 3 – Summary Liability Factors (Step #1) 

 

Factor #1 Potential Harm to Beneficial Uses Score of 5.0 

Factor #2 Characteristics of Discharge Score of 3.0 

Factor #3 Susceptibility to Cleanup or Abatement Score of 1.0 

 Total Score 9.0 

 

The following provides details on how Water Board staff arrived at the final score in Step #1. 

 

Factor #1 - Harm and Nature, Circumstances, and Gravity of Violations 

The evaluation of the potential harm to beneficial uses factor considers the harm that may result from 

exposure to the pollutants or contaminants in the illegal discharge, in light of the statutory factors of the 

nature, circumstances, extent and gravity of the violation or violations.  A score between 0 and 5 is 

assigned based on a determination of whether the harm or potential for harm is negligible (0), minor (1), 

below moderate (2), moderate (3), above moderate (4), or major (5). 

 

The Discharger reported that storm events prior to December 19, 2010, had saturated the upper watershed 

of Arroyo Grande and Meadow Creek areas and resulted in severe flooding in and around the wastewater 

treatment plant.  Over six (6) inches of rain fell on December 18-20, 2010, causing up to three feet deep 

of floodwater on roadways near the wastewater treatment plant.  Some residential homes adjacent to the 

wastewater treatment plant were inundated by floodwaters and residents were forced to evacuate for 

health and safety reasons. 

 

On Sunday morning of December 19, 2010, the weekend standby plant operator responded to a generator 

alarm and arrived at the wastewater treatment plant site around 7:30 a.m.  The responding plant operator 
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observed rising floodwaters around the plant from the adjacent Meadow Creek and called additional 

operators to help address flooding issues at the plant.   

 

At around 10:30 a.m. on December 19, 2010, the rising floodwater had inundated the plant’s underground 

utility boxes at the influent pump station and migrated into electrical conduits that shorted the power 

supply to the influent pump motors.  Initially, the Discharger reported that the floodwater shorted the 

motor of influent pump #4 and tripped its circuit breaker, which also tripped the main circuit breaker of 

the influent pump motors.  Later investigation by the Discharger found that the floodwaters in electrical 

conduits may have also tripped the “shunt” switch of the influent pumps at the WWTP. 

 

 
 

PHOTO 1:  View of  underground utility box which was inundated with floodwater.  After entering the 

utility box, the floodwater then proceeded into the WWTP influent pump station through 

electrical conduits, causing the electrical failure and resulting sewer overflow. 
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PHOTO 2:  View of Discharger’s WWTP influent pump station where electrical-powered pumps are 

located. The failure of these pumps caused the sewer overflow. 

 

 

 

Additionally, the Discharger reported that the WWTP influent pump station main circuit breaker was 

incorrectly set by its electrical contractor during previous maintenance servicing.  According to the 

Discharger, an investigation conducted by Thoma Electric concluded that the instantaneous trip of the 

main circuit breaker inside the WWTP influent pump station was set to trip before an additional circuit 

breaker leading to the primary logic controller pump #4.  In addition, Thoma Electric completed a breaker 

coordination study in June, 2011 to identify other potential electrical problems to prevent any future 

recurrence of “incorrect settings” to occur in the WWTP influent pump station.    

 

The simultaneous shutdown of all four influent pumps in the WWTP influent pump station caused by the 

electrical failure resulted in rapid backup of sewage inside the WWTP influent pump station, causing the 

influent sewage flow to surcharge upstream in the collection system.  Based on the Discharger’s reported 

HGL Methodology
4
, the collection system surcharging began at approximately 11:00 a.m. on December 

19, 2010. 

                                                
4
 Hydraulic Grade Line (HGL) methodology used by Discharger in estimating the December 2010 sewer overflow volume, 

which relies on with field observations and generic “example” procedures and information in “Best Practices for Sanitary Sewer 

Overflow Prevention and  Response Plan,” published by CWEA http://www.cwea.org/members/publications/SSORP-CWEA.pdf  
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While the Discharger attempted to use its emergency standby pump to bypass sewage around the failed 

influent pump station, the Discharger failed to implement standard operating procedures for the 

emergency standby pump during “standby” mode.  The pump’s bypass valve was inadvertently in the 

“closed” position, which initially restricted the discharge flow bypassing the WWTP influent pump 

station.  Unfortunately, WWTP operators were only able to open the valve to approximately the “1/3 

open” position before rising floodwaters entering the WWTP influent pump station required evacuation.  

Later in the day, the WWTP operators were able to fully open the valve.  During the bypassing 

operations, WWTP plant operators also reported that the emergency standby pump was intermittently 

operational during part of the afternoon on December 19, 2010 due to electrical control panel problems 

with the pump.  In addition, the Discharger estimated that the diesel pump was only running at 1,500 

revolutions per minute (rpm) instead of its maximum rated 1,835 rpm at a theoretical flow rate of 9.4 

mgd.  Additionally, the portable pump borrowed from the City of Pismo Beach was not immediately 

operational due to a dead battery.   

 

Due to the major storm event and localized flooding on December 19, 2010, the Discharger reported that 

it assumed that the untreated sewage overflow had been washed away by stormwater runoff and ended up 

in the Pacific Ocean via Oceano Lagoon and Meadow Creek. 

Determination of Estimated Volume Discharged 

The Discharger presented and compared three separate calculation methodologies in determining the 

estimated volume discharged for the December 2010 sewer overflow:  

 

1. HGL Methodology, assuming only sewage overflow points visually inspected during localized 

flooding and then visually inspected after the December 2010 sewer overflow were the only possible 

overflow locations where sewage was discharged; 

 

2. Flow analysis using WWTP historical data based on historic diurnal curves; and, 

 

3. Calculation performed by the WWTP Plant Superintendent at the time of the December 2010 sewer 

overflow (Mr. Jeff Appleton, Chief Plant Operator). 

 

The following table summarizes the calculated discharge volume for each methodology reported by the 

Discharger in response to the NOV/13267 letter: 

 

Table 4 – Summary of Discharger’s Methods and Estimates of Sewer Overflow Volume 
 

CALCULATION METHODOLOGY CALCULATED SEWER OVERFLOW VOLUME 
#1 reported HGL 417,298 gallons* 

#2 Influent Flow Data 661,000 gallons 

#3 Chief Plant Operator’s Report 2,250,000 to 3,000,000 gallons 

*Final sewer overflow volume reported by Discharger (response to NOV and 13267 Letter dated May 31, 2011) 

 

In estimating the final volume of the sewage spill, the Discharger utilized method #1.  According to the 

Discharger, the reported HGL Methodology utilized the observed height of water column from one of the 

plant’s manholes during the December 2010 sewer overflow event, and then was used to calculate the 

volume of sewage discharged upstream from observed manholes based on site conditions (manhole cover, 
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number of pick holes in cover, etc.) using the CWEA publication mentioned above, resulting in its final 

volume estimation for the December 2010 sewer overflow of 417,298 gallons discharged into the 

environment. 

 

Initially, the Discharger used the historical influent flow data (method #2) in reporting spill volumes into 

the CIWQS SSO Online Database.  However, the Discharger contends that the reported HGL 

Methodology is the most reliable method in calculating spill volumes for each discharge point (manhole) 

because the reported HGL Methodology takes into account field observations by eyewitnesses and 

photographs taken during and after the December 2010 sewer overflow event, assuming these were the 

only locations throughout the entire collection system where overflows were experienced.  The following 

table shows varying spill volumes reported by the Discharger after the December 2010 sewer overflow 

event. 

 
Table 5 – Summary of Discharger’s Estimates of Sewer Overflow Volume 

 

DATE OF REPORT/DESCRIPTION SEWER OVERFLOW VOLUME (gallons) 

December 22, 2010 – Reported drafts submitted online to  

CIWQS SSO Online Database 
898,600 

January 3, 2011 –  Report submitted to Regional Water 

Board 

384,200 

May 31, 2011 –  Response to NOV/13267 Letter dated 

4-18-11 

417,298 

 

 

Following meetings, telephone conferences and review of documents submitted by the Discharger, Water 

Board staff concluded that in this case, the reported HGL Methodology used by the Discharger in 

calculating December 2010 sewer overflow volume is inappropriate.  While the Discharger presented a 

discharge calculation methodology that could reasonably support a single discharge event (i.e., one 

involving a discharge with a single manhole location and if no flow data were available), it is 

inappropriate for the December 2010 sewer overflow since multiple discharge locations were involved.  

Secondly, the Discharger’s collection system is considered an “open” system (gravity flow) because of 

multiple holes/vents in manholes, sewer cleanouts, installed backflow prevention devices designed to 

allow sewage to escape the collection system under certain conditions, and private laterals where 

overflows could likely occur but are unaccounted for in the Discharger’s reported HGL Methodology.  

The Discharger reported six (6) sewer overflows resulting in sewer backups into residential homes as a 

result of the collection system surcharging from service laterals connected to the Discharger’s collection 

system, providing additional evidence to support that not all overflow locations were accounted for using 

the reported HGL Methodology.  Lastly, the Discharger recognized that some discharge locations were 

not visually inspected because of health and safety issues due to localized flooding (immediate evacuation 

was required in some areas).   

 

Further, the Discharger in using its reported HGL Methodology ignored the recommendations specified in 

the publication to “establish and utilize your agency’s approved standardized templates, tables, and or 

pictures to estimate SSO volume.”  Instead, the Discharger applied the generic “example” information 

included in the publication, further rendering the reported HGL Methodology estimates inaccurate and 

unreliable, since many different factors (e.g., manhole cover geometry, weight, slope) will affect the 

discharge rate. 
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Since this particular SSO event occurred at the plant’s influent pump station with recorded influent and 

effluent flow data, Water Board staff used historical plant flow data in calculating the total spill volume 

for the following reasons: 

 

1. The influent pump station at the WWTP is equipped with a “Parshall flume” flow meter, 

which provided historical influent flow monitoring data for and reporting purposes. 

Additionally, the plant has an effluent flow meter that monitors effluent flows. 

 

2. Plant staff performed regular maintenance and calibration of the flow meters, thus 

ensuring accuracy of measured flow data.  

 

3. Records of influent and effluent flows provide measured flow data and minimize 

potential errors inherent in individual observations and/or assumptions. 

 

4. Historical flow data and Inflow/Infiltration characterization study provide overall influent 

and effluent flow characteristics of the treatment plant. 

 

5. Discharger’s sewer system is an “open” system where inflow/infiltration can freely occur 

in unknown sections throughout the collection rendering the Discharger’s reported HGL 

Methodology unreliable for estimating the December 2010 untreated sewage discharge 

volume. 

Calculation Methodology (see detailed description in Appendix A) 

In calculating the appropriate December 2010 sewer overflow discharge volume
5
 to waters of the United 

States, Water Board staff evaluated the following information submitted by the Discharger: 

 

1. Measured influent flow data for December (2008-2010); 

 

2. Measured effluent flow data (2008-2010); 

 

3. Measured Influent flow data before and after the December 2010 sewer overflow 

incident; 

 

4. Recent inflow/infiltration study report by the Discharger; 

 

5. Reported bypass volume (bypassing influent pump station during December 2010 sewer 

overflow incident and stored onsite/pipelines); and, 

 

6. Plant throughput residence time (amount of time it took for water to travel through the 

plant).  

 

Based on the monitored flow data above, Water Board staff created a graphical presentation of hourly 

diurnal flow variations that subject the plant’s unit operations.  Diurnal flow variations for both dry and 

wet weather events showed similar downward pattern from peak flows around 11:00 a.m. through 

midnight (see graphs in Appendix A).  Since the plant lost its monitored influent flow data during the 

December 2010 sewer overflow event, Water Board staff used the hourly diurnal flow data for both 

                                                
5
 Estimated discharge volume (December 2010 Sewer Overflow) = influent/effluent flow - total bypass flow of influent pump 

station. 
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influent and effluent flows to estimate the December 2010 sewer overflow discharge volume.  In 

calculating the discharge volume, Water Board staff used a conservative start and end times.  The table 

below summarizes the calculation results for the total December 2010 sewer overflow discharge volumes 

(bolded text): 

 

 

Table 6 – Summary of Water Board’s Estimate of Sewer Overflow Volume 
 

Volume (gallons) Influent Flow* (gallons) Effluent Flow** (gallons) 

 

Total volume entering the plant if pump station 

hadn’t failed (sewage and inflow/infiltration). 

3,095,573 3,262,701 

 

Volume that bypassed the failed pump station and 

entered into treatment plant (based on effluent meter) 

1,945,076 1,945,076 

 

Total volume that bypassed the failed pump station 

and entered into treatment plant (effluent Flow + 

180,000 to sludge storage) 

2,125,076 2,125,076 

 

Total Sewer Overflow Discharge Volume (including 

2,200 gals. SSO on Dec. 20, 2010) 

972,697 1,139,825 

 

*   based on 11 hours SSO (11:00 a.m. to 10:00  p.m.) 

** based on 10 hours SSO (12:00 a.m. to 10:00 p.m.) due to assumed plant residence time (1 hr) 

 

In determining the appropriate methodology in estimating the December 2010 sewer overflow volume, 

Water Board staff used the effluent flow estimation process because it provides the most reliable and 

accurate approach with the following reasons: 

 

1. Unlike the influent flow meter, the effluent flow meter was fully functional throughout the December 

2010 sewer overflow event;  

 

2. The influent flow meter stopped recording flow rates at approximately 7.4 mgd due to wet well 

flooding.  However, the effluent flow continued to record flow data which showed increasing flow 

rates as high as 8.44 mgd (at 10:26 AM).  This provides evidence that the actual influent flow was 

higher than recorded by the influent meter; and, 

 

3. The effluent flow data provide further evidence that the collection system and the WWTP sustained 

heavy inflow and infiltration flows throughout the December 2010 sewer overflow event.    

 

Therefore, the estimated December 2010 sewer overflow volume discharged was 1,139,825 gallons.  

 

Environmental Monitoring after the Sewer Overflow Event 

The discharge of 1,139,825 gallons of untreated sewage resulted in undetermined harm to the water 

quality and beneficial uses of Oceano Lagoon, Meadow Creek, Arroyo Grande Creek Estuary 

downstream and upstream of Arroyo Grande Creek and the Pacific Ocean (Pt. San Luis to Pt. Sal).  (See 

attached vicinity map of sewer overflow locations reported by the Discharger, attached hereto as 

Appendix B). 
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The Discharger did not conduct water quality sampling and monitoring activities immediately following 

the untreated sewage overflow incident.  According to the Discharger, this was mainly due to the flood 

advisory warning issued by the San Luis Obispo (SLO) County.  Instead, the Discharger utilized the SLO 

County Environmental Health Department (EHD) water quality monitoring samples taken on December 

28, 2010, more than one week after the untreated sewage overflow incident.   

 

According to the Discharger’s report (of May 31, 2011), the SLO County posted signs warning the public 

of the sewage spill and rain advisory at all main beach entrances and on all advisory boards.  The 

Discharger reported that the SLO County EHD collected monitoring samples on December 28, 2010, and 

after reviewing the analytical results, lifted the beach advisory warning on December 29, 2010.   

Beneficial Uses of Affected Waters 

The Water Quality Control Plan for the Central Coast Region (Basin Plan
6
) is the Regional Water Board's 

master water quality control planning document.  It designates beneficial uses and water quality 

objectives for waters of the State, including surface waters and groundwater.  It also includes programs of 

implementation to achieve water quality objectives.   

 

Establishing the beneficial uses to be protected in the Central Coastal Basin is a cornerstone of this 

comprehensive plan.  Once uses are recognized, compatible water quality standards can be established as 

well as the level of treatment necessary to maintain the standards and ensure the continuance of the 

beneficial uses.   

 

Beneficial uses are presented for inland surface waters by 13 sub-basins in Table 2-1 (see Basin Plan).  

Beneficial uses for inland surface waters are arranged by hydrologic unit.  Beneficial uses are regarded as 

existing whether the water body is perennial or ephemeral, or the flow is intermittent or continuous.  

Beneficial uses of coastal waters are shown in Table 2.2 of the Basin Plan. 

 

The Basin Plan has designated the existing beneficial uses of surface waters in Oceano Lagoon, Meadow 

Creek, downstream and upstream of Arroyo Grande and Pacific Ocean (Pt. San Luis to Pt. Sal) to include 

water uses for municipal (MUN), agricultural supply (AGR), industrial process supply (IND), 

groundwater recharge (GWR), contact water recreation (REC-1), non-contact water recreation (REC-2), 

wildlife habitat (WILD), warm freshwater habitat (WARM), cold freshwater habitat (COLD), migration 

of aquatic organisms (MIGR), spawning, reproduction and/or early development (SPWN), preservation of 

biological habitats of special significance (BIOL), rare, threatened or endangered species (RARE), 

estuarine habitat (EST), freshwater replenishment (FRSH), commercial and sport fishing (COMM) and 

shellfish harvesting (SHELL). 

 

The discharge of untreated sewage had direct and negative impacts on the beneficial uses of Oceano 

Lagoon, Meadow Creek, upstream and downstream of Arroyo Grande Creek, Arroyo Grande Creek 

Estuary and the Pacific Ocean (Pt. San Luis to Pt. Sal) and the affected residential communities with the 

following impacts: 

 

1. San Luis Obispo County Public Health (SLO CPH) advisory (beach was closed for public use more 

than five days); 

 

                                                
6
 http://www.waterboards.ca.gov/centralcoast/publications_forms/publications/basin_plan/index.shtml 
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2. The Discharger did not do any sampling and/or monitoring of impacted surface water bodies, but 

relied on SLO CPH’s monitoring efforts.  However, the Discharger did conduct personal interviews 

of residents affected by floodwaters and sewage and reported no health impacts to people and 

unknown impacts to aquatic life;  

 

3. Multiple beneficial uses were adversely affected for a prolonged period of time; however, chronic 

effects resulting from this violation were unlikely; and, 

 

4. Some people/residents trying to protect their homes from rising floodwaters were potentially exposed 

by contact with sewage contaminated floodwaters, including sewage discharged from six (6) sewer 

backups, totaling 1,200 gallons reported by the Discharger.  During the investigation, the Discharger 

indicated it did not report any health issues or complaints from affected residents resulting from the 

discharge of untreated sewage in and around residential properties. 

 

Since the untreated sewage discharge resulted in the restriction of beneficial uses for more than five days, 

this violation falls under “major” harm or potential for harm to beneficial uses as defined in the 

Enforcement Policy:  

 

Major - high threat to beneficial uses (i.e., significant impacts to aquatic life or human health, 

long term restrictions on beneficial uses (e.g., more than five days), high potential for chronic 

effects to human or ecological health). 

 

Therefore, a score of 5 was assigned to Factor #1. 

Factor #2 - Physical, Chemical, Biological/Thermal Characteristics of Discharge 

Untreated sewage is composed of, but not limited to, high concentrations of pathogenic bacteria, 

biochemical oxygen demand due to organic and inorganic materials, nutrients, ammonia, heavy metals, 

emulsions and other toxins.  These pollutants adversely affect the quality of water needed to support and 

sustain the beneficial uses of the impacted surface waters.  Specifically, the untreated sewage discharge 

may impact the quality of fresh water and seawater aquatic life beneficial uses and limit contact and non-

contact recreation.  

 

The characteristics of the discharged material posed an above-moderate risk or threat to potential 

receptors.  The Enforcement Policy defines above-moderate as: 

 

Discharged material poses an above-moderate risk or direct threat to potential receptors (i.e., the 

chemical and/or physical characteristics of the discharged material exceed known risk factors 

and/or there is substantial concern regarding receptor protection). 

 

The degree of toxicity in untreated sewage poses a direct threat to human and ecological receptors.  

Accordingly, a score of 3 was assigned to Factor #2. 

Factor #3 - Susceptibility to Cleanup or Abatement 

Pursuant to the Enforcement Policy, a score of 0 is assigned to this factor if 50 percent or more of the 

discharge is susceptible to cleanup or abatement.  A score of 1 is assigned for this factor if less than 50 

percent of the discharge is susceptible to cleanup or abatement.  
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According to the Discharger, cleanup or recovery of discharged sewage was not possible because of rising 

floodwaters and multiple discharge points located in close proximity to Oceano Lagoon, Meadow Creek, 

Arroyo Grande Creek Estuary and the Pacific Ocean.  Since the untreated sewage discharge was mixed 

with floodwaters and less than 50 percent may have been susceptible to cleanup or abatement, a score of 1 

was assigned to the penalty calculation methodology. 

Step #2:  Assessment for Discharge Violations 

The Enforcement Policy requires establishing a base liability for calculating the mandatory penalty 

required under CWC section 13385(h) and (i).  In this case, this step considers both per gallon and per 

day assessments because of the large nature of the spill or release.  

 

The initial liability amount is calculated on a per gallon basis using the scores for harm potential as 

discussed above and the extent of Deviation from Requirement of the violation.  The Deviation from 

Requirement reflects the extent to which the violation deviates from applicable discharge requirements.  

The following definition describes how Water Board staff determine the score for Deviation from 

Requirement: 

 

Minor - the intended effectiveness of the requirement remains generally intact (e.g., while the 

requirement was not met, there is a general intent by the Discharger to follow the requirement). 

 

Moderate - the intended effectiveness of the requirement has been partially compromised (e.g., the 

requirement was not met, and the effectiveness of the requirement is partially achieved). 

 

Major - the requirement has been rendered ineffective (e.g., the Discharger disregards the 

requirement, and/or the requirement is rendered ineffective in its essential functions). 

 

While the Discharger demonstrated a general intent to comply with discharge requirements, Water Board 

staff also discovered that since 2004 the Discharger already recognized the issues of flooding and fire 

related issues of underground utility boxes containing electrical cables (see Appendix E -Main Budget 

Item #16).  The NPDES discharge permit specifically requires the Discharger to protect the wastewater 

control systems from 100-year frequency flood (Attachment D-1.B.2 of NPDES permit).  However, the 

Discharger did not implement the proposed improvement project that would have prevented the 

December 2010 sewer overflow.  As defined by the Enforcement Policy, this failure to prevent the 

December 2010 sewer overflow resulted in partially compromising the intended effectiveness of the 

requirement. Therefore the category that best fit the Deviation Requirement would be considered 

“Moderate.”   

 

Based on the potential harm score of 9 (nine) and a “Moderate” Deviation from Requirement (see Table 1 

of the Enforcement Policy, page 14), the score for Step #2 was 0.5.  The Enforcement Policy requires the 

Water Boards to apply the “per gallon factor” to the maximum per gallon amounts allowed under statute.  

Since this violation involves a high volume discharge of sewage, a maximum of $2.00/gallon was 

assessed.  Therefore, the initial liability amount on a per gallon basis is $1,138,825. 

Step #3:  Per Day Assessment For Non-Discharge Violations 

The Enforcement Policy requires per day assessments for non-discharge violations, considering potential 

for harm and the extent of deviation from applicable requirements. These violations include, but are not 

limited to, the failure to conduct routine monitoring and reporting, the failure to provide required 

information, and the failure to prepare required plans. While these violations may not directly or 
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immediately impact beneficial uses, they prevent the water boards from having accurate data to be able to 

respond quickly and meaningfully to address water quality impacts and therefore undermine the 

objectives of the CWC and the State Water Board’s Sanitary Sewer Overflow Reduction Program 

(SSORP)
7
. The Water Boards must use the matrix set forth in Table 3 of the Enforcement Policy on page 

16 to determine the initial liability factor for each violation. The per day assessment and appropriate per 

day factor is multiplied by the maximum penalty amount per day allowed under CWC section 13268.   

 

The Sanitary Sewer Collection System Order has a Monitoring and Reporting Program (MRP).  The MRP 

includes specific SSO notification, reporting and record-keeping requirements to replace other mandatory 

routine written reports for SSOs and facilitate compliance monitoring and enforcement for 

violations.  The State Water Board Executive Officer on February 20, 2008 revised the original 2006 

adopted MRP (Amended MRP, WQ 2008-0002-EXEC) to rectify early notification deficiencies to ensure 

that first responders are notified in a timely manner for SSOs discharged to waters of the state.  

 

While the Discharger demonstrated a general intent to comply with the Sanitary Sewer Collection System 

Order, during the investigative process, Water Board staff discovered that the Discharger failed to certify 

and comply with the Amended MRP requirements for six (6) sewer backups into residential structures 

resulting from the December 2010 Sewer Overflow.  As required under the Amended MRP (section A.6), 

the Discharger failed to certify each of the six (6) individual sewer backup reports in the CIWQS SSO 

Online database within 30 days after the end of the calendar month in which the SSO event occurred 

(certification was due on January 30, 2010 and not certified by the Discharger in the SSO Online 

Database until March 6, 2012, 766 days late per each sewer backup report).   

 

The following factors were applied for non-discharge violations (see Table 3 of the Enforcement Policy, 

page 15).  A potential harm of “minor” was selected since the reported sewer backups did not reportedly 

reach waters of the United States as certified by the Discharger.  A “major” deviation from requirement 

was selected since the Discharger did not report and certify the sewer backups in the CIWQS SSO Online 

Database on time, 766 days late for each required report.  The resulting score for Step #2 was selected as 

0.35, which is the mid-range in Table 3.  Therefore, the initial liability amount is $350 per day per 

violation.  However, in consideration of the Discharger’s overall demonstrated compliance with the 

Amended MRP for initial December 2010 sewer overflow reporting, Water Board staff reduced the 

maximum applicable number of violation days for each of the six (6) sewer backups to 30 days for each 

violation.   

  

                                                
7
 Information for the SSORP is available http://www.waterboards.ca.gov/water_issues/programs/sso/ 
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Table 7 – Summary of Non-Discharge Violations 

 

SSO Event 
ID # 

SSO Start 
Date/Time 

SSO Volume 
Certified in 

CIWQS (3/6/2012) 
Date Due 

Original 
Certification 

Date 

# of days of 
violation 

778422 2010.12.19   00.00.00 50 1/30/2010 3/6/2012 766 

778302 2010.12.19   11.05.00 100 1/30/2010 3/6/2012 766 

778300 2010.12.19   11.01.00 100 1/30/2010 3/6/2012 766 

778297 2010.12.19   11.08.00 100 1/30/2010 3/6/2012 766 

778294 2010.12.19   11.07.00 800 1/30/2010 3/6/2012 766 

778290 2010.12.19   11.08.00 50 1/30/2010 3/6/2012 766 

 

Step #4:  Adjustment Factors 

The Enforcement Policy describes three factors related to the violator’s conduct that should be considered 

for modification of the amount of the initial liability.  The three factors are:  the violator’s culpability, the 

violator’s efforts to clean up or cooperate with regulatory authorities after the violation, and the violator’s 

compliance history.  After each of these factors is considered for the violations involved, the applicable 

factor should be multiplied by the proposed amount for each violation to determine the revised amount for 

that violation. 

Adjustment for Culpability 

For culpability, the Enforcement Policy suggests an adjustment resulting in a multiplier between 0.5 to 

1.5, with the lower multiplier for accidental incidents, and the higher multiplier for intentional or 

negligent behavior.  In this case, a culpability multiplier of 1.1 has been selected for the following 

reasons: 

 

1. Failure of the Discharger to provide adequate protection of its WWTP equipment from a 100- 

year frequency flood as required in the Attachment D-1.B.2 of the Discharger’s NPDES permit;  

 

2. Failure of the Discharger to comply with Provision D.10 of the Sanitary Sewer Collection System 

Order which states, “The Enrollee shall provide adequate capacity to convey base flows and peak 

flows, including flows related to wet weather events;” 

 

3. Failure of the Discharger to implement its required legal authority to prevent illicit discharges 

into its collection system including inflow and infiltration [subsection D.13(iii)(a) of the Sanitary 

Sewer Collection System Order and also specified in the Discharger’s certified Sewer System 

Management Plan]; 

 

4. Failure of the Discharger to comply with its NPDES permit requirements (Standard Provisions) to 

ensure implementation of standard operating procedures.  In this case, the Discharger failed to 

ensure that the emergency bypass pump valve remains in the “open” position during standby 

mode; and 

 

5. Failure of the Discharger to comply with the Provision D.7(v) of the Sanitary Sewer Collection 

System Order to provide adequate sampling to determine the nature and impact of the release. 
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In 2004, the Discharger considered a $200,000 Main Budget Item #16 to replace all wirings on various 

motors and lighting in the plant with waterproof wires rated for the respective type of service.  According 

to the Discharger’s staff report, the electrical wires installed in 1964-66 were not designed to be 

submerged in groundwater and had deteriorated over time, which in several instances caused electrical 

fire and/or loss of power.  In 2010-2011 fiscal year budget, the Discharger indicated that Main Budget 

Item #16 was 90 percent complete with the specifications and would be ready to bid early in the fiscal 

year with an expected new budget cost of $500,000. 

 

This particular project could have replaced the subject electrical utility vault with water resistant wiring 

and sealed electrical conduits that could have prevented and/or reduced the December 2010 sewer 

overflow.  

 

Based on the information above, Water Board staff have reason to believe that the Discharger had prior 

knowledge of potential risks associated with the deteriorating electrical wires and the failure to protect 

plant equipment from 100-year frequency flood as required by its NPDES discharge permit.   

 

Accordingly, Water Board staff find the Discharger culpable for not implementing its proposed project 

(Main Budget Item #16) since 2004 and other flood protection projects to protect the plant facilities from 

100-year frequency flood as required by its discharge permit.  Therefore, this factor should be adjusted to 

a higher multiplier of 1.1 for negligent behavior.   

Adjustment for Cleanup and Cooperation 

For cleanup and cooperation, the Enforcement Policy suggests an adjustment should result in a multiplier 

between 0.75 to 1.5, with the lower multiplier where there is a high degree of cleanup and cooperation.  

While the Discharger reported different discharge volumes, Water Board staff find its response and 

cooperation timely and satisfactory. 

 

Upon detecting the spill, the Discharger responded quickly by diverting flows to the plant’s clarifiers, 

drying beds and sludge lagoons.  Additionally the Discharger secured additional pumps from other 

agencies and informed the public regarding the sewage spill.   

 

The Discharger was timely in its response to the April 18, 2011 NOV and 13267 letter issued by the 

Regional Water Board and provided additional information accordingly. 

 

In this case a Cleanup and Cooperation multiplier of 1.0 has been selected due to the Discharger’s efforts 

to manage a difficult situation while coordinating response work with various resource agencies. 

Adjustment for History of Violations 

The Enforcement Policy suggests that where there is a history of repeat violations, a minimum multiplier 

of 1.1 should be used for this factor.  In this case, a multiplier of 1.0 was selected because a review of the 

California Integrated Water Quality System (CIWQS) Sanitary Sewer Overflow database shows that the 

Discharger had no history of sewage overflow violations in recent years.  It should be noted that the 

methodology considers history of violations and culpability as separate factors, as set forth in this 

Technical Report.  The selection of the lowest multiplier for the absence of prior violations in the history 

of violations category does not require nor suggest that a low multiplier is appropriate in the culpability 

category.   
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Step #5:  Determination of Total Base Liability Amount 

The Total Base Liability amount of $1,333,007.50 is determined by adding the amounts for each violation 

and adjusted for multiple day violations.  Accordingly, the Total Base Liability amount for the violations 

is calculated by multiplying the initial amount by the adjustment factors: 

 

(Initial Liability) x (Culpability) x (History of Violations) x (Cleanup) = ($1,211,825) x (1.1) 

x (1) x (1) = $1,333,007.50  

 

Step #6:  Ability to Pay and Ability to Continue in Business 

The Enforcement Policy states that if the State and/or Regional Water Board have sufficient financial 

information to assess the Discharger’s ability to pay the Total Base Liability or to assess the effect of the 

Total Base Liability on the Discharger’s ability to continue in business, then the Total Base Liability 

amount may be adjusted downward.  Conversely, if the Discharger’s ability to pay is greater than 

similarly-situated Dischargers, it may justify an increase in the proposed amount to provide a sufficient 

deterrent effect.  

 

It is anticipated that the Discharger would be able to pay the proposed liability. The Discharger’s adopted 

Budget for fiscal year 2010-2011 is divided into three Accounting Funds: (1) Operating Fund (Fund 19), 

(2) Expansion Fund (Fund 20) and, (3) Replacement/Improvement Fund (Fund 26). 

 

The following table shows the estimated balance as of July 1, 2010 for all three accounting funds: 

 
 

Table 7 – Summary of Discharger Estimated Fund Balances (as 7/1/2010) 
 

Accounting Fund Estimated Balance as of July 1, 2010 
Operating Fund (Fund 19) $(591,984) [negative balance] 

Expansion Fund (Fund  20) $5,230,172 

Replacement/Improvement Fund (Fund 26) $867,832 

 

According to the Discharger’s Budget report for fiscal year 2010-2011, the sources of revenues for Fund 

19 come from service charges and sales/reimbursements, for Fund 20 revenues come from sewer 

connection fees, and for Fund 26 revenues come from Fund 19 transfers. 

 

Accordingly, the penalty factor in this step is neutral, and does not weigh either for or against the 

adjustment of the Total Base Liability.  The Discharger may provide additional information in response to 

the Complaint to demonstrate that a downward adjustment is warranted. 

Step #7:  Other Factors as Justice May Require 

The Enforcement Policy requires that if the Central Coast Regional Water Board believes that the amount 

determined using the above factors is inappropriate, the liability amount may be adjusted under the 

provision for “other factors as justice may require,” but only if express findings are made to justify a 

reason for modifying the administrative civil liability.   

 

In addition, the costs of investigation should be added to any final liability amount according to the 

Enforcement Policy.  The current cost of Water Board staff investigation is $50,000, and this figure will 
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increase through hearing.  Currently, the liability amount has been adjusted upward by $50,000 to reflect 

staff costs bringing the total proposed liability to $1,383,007.50. 

 

No other factors are being considered in the determination of the proposed liability amount. 

Step #8:  Economic Benefit 

The Enforcement Policy requires that State and/or Regional Water Boards determine any economic 

benefit of the violations based on the best available information, and suggests that the amount of the civil 

liability should exceed this amount whether or not economic benefit is a statutory minimum.   

 

The Discharger gained economic benefit from the delay of upgrading its electrical wiring system and 

protecting in-ground utility boxes from potential floodwaters as planned in 2004 for a total budget cost of 

$200,000.  The economic benefit gained from this project delay is calculated at $177,209 based on US 

EPA’s BEN model to calculate economic benefits for noncompliance with regulations.  The CWC 

encourages an administrative liability of at least this amount to recover competitive advantages obtained 

by the Discharger by failing to comply with statutory requirements and deter future non-compliance.   

Step #9:  Maximum and Minimum Liability Amounts 

The maximum liability that the Regional Water Board may assess pursuant to CWC section 13350(e) is 

ten dollars ($10) per gallon discharged.  Therefore the maximum liability that the Regional Water Board 

may assess is $11,388,250. 

 

CWC section 13350(e) does not set a minimum liability when utilizing the per gallon option.  The 

Enforcement Policy requires that:  

 

“The adjusted Total Base Liability shall be at least 10 percent higher than the Economic Benefit 

amount so that liabilities are not construed as the cost of doing business and that the assessed 

liability provides a meaningful deterrent to future violations.” 

 

Therefore, the minimum liability amount the Regional Water Board may assess is $194,930 (see 

economic benefit computation above).  The recommended liability falls within the allowable statutory 

range for minimum and maximum amounts. 

Step #10:  Final Liability Amount 

The total proposed civil liability in this matter is $1,383,007.50, which corresponds to $1.21 per gallon of 

untreated sewage discharged. 

 

The proposed amount of civil liability attributed to the discharge of 1,138,825 gallons [1,139,825 gallons 

less 1,000 gallons pursuant to Section 13385.(c)(2) of CWC] of untreated sewage was determined by 

taking into consideration the factors required in CWC sections 13327 and 13385(e), and the penalty 

calculation methodology described in the Enforcement Policy.  The following table summarizes the 

penalty calculation: 
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Table 8 – Summary of Enforcement Policy Penalty Matrix Calculations 

 

 
 

 

 

The proposed civil liability is appropriate for this untreated sewage discharge based on the following 

reasons: 

 

• The discharge of large amounts of untreated sewage into waters of the United States 

adversely impacted the beneficial uses of Oceano Lagoon, Meadow Creek and the Pacific 

Ocean; 

 

• The degree of toxicity in untreated sewage posed a threat to the beneficial uses of the above 

surface waters; 

 

• The Discharger failed to implement upgrades and/or protection from floodwaters or 100-year 

frequency flood; 

 

• The proposed civil liability amount is sufficient to recover costs incurred by staff of the 

Water Board, and serves as a deterrent for future violations; and,  
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• The determination of the proposed civil liability is consistent with the requirements of the 

State Water Board’s Enforcement Policy. 
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APPENDIX	A	

DETERMINATION OF ESTIMATED VOLUME OF UNTREATED SEWAGE 

DISCHARGED 

 

INTRODUCTION 

 
As part of the Water Board’s investigation for the December 19-20, 2010 sewer overflow 
(hereafter, December 2010 sewer overflow), Water Board staff conducted a detailed technical 
analysis of the information submitted by the Discharger to determine the adequacy of the 
Discharger’s Methodologies employed for estimating the total volume of untreated sewage 
discharged, including the Discharger’s final preferred Hydraulic Grade Line (HGL) methodology 
submitted to the Water Boards for this investigation. 
 
Water Board staff have determined that the HGL methodology is inappropriate and unreliable 
for estimating the total volume of untreated sewage discharged for the December 2010 sewer 
overflow primarily for the following reasons:  
 

1. Due to localized flooding conditions and the inherent “open” collection system design, all 
possible locations where sewage could have escaped the collection system are 
unknown (e.g., sewer backflow prevention devices designed to allow sewage to escape 
the collection, other openings unable to be observed during localized flooding, etc.).  In 
addition, six sewer backups into residential homes were reported by the Discharger, 
supporting evidence of the inappropriateness of the HGL Methodology assuming all 
overflow points were accounted for during and after the December 2010 sewer overflow.  
  

2. The Discharger failed to appropriately apply the cited industry guidelines recommending 
that individual collection agencies should “establish and utilize your agency’s approved 
standardized templates, tables, and or pictures1 to estimate the SSO volume 
discharged.”  Instead, the Discharger relied on the “example” flow rates and reference 
pictures included in the industry guidelines in applying the HGL Methodology to estimate 
the final overflow volume of the December 2010 sewer overflow.  Numerous unknown 
and assumed site-specific information including manhole structural characteristics such 
as cover geometry, weight, installed grade, etc., were not considered by the Discharger 
in use of its HGL Methodology, rendering the results of the HGL Methodology 
inappropriate, inaccurate and unreliable. 

 
This appendix provides the methods and details Water Board staff used in estimating the 
December 2010 sewer overflow. 

  

                                                
1
 See section 5(iv)(E)(1) [page 22] and Appendix D (pages 45-51) of “Best Practices for Sanitary Sewer Overflow 

Prevention and  Response Plan,” published by CWEA http://www.cwea.org/members/publications/SSORP-CWEA.pdf 
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METHODS 

 
On August 29, 2011, the Discharger provided flow data from the influent flow meter for 
December 2008-2010 and monthly effluent flow data for 2008-2011. 

Dry weather flow 

 
Hourly diurnal flow variations typically impact operational performance of unit operations in 
wastewater treatment plants and therefore provide critical information (e.g., peaking factors) for 
unit operation designs.  The flow variations also provide information on the characteristics of 
existing collection system (e.g., collection system parameters such as, average flow vs. 
population, industrial discharge, inflow/infiltration). 
 
Based on the historical influent flow data for the month of December, Water Board staff 
compared the hourly average diurnal flow variations of the plant during dry weather weekends 
(Saturday versus Sunday) using monitored flow data for years 2008-2009.  The following graph 
shows the hourly average flow variations for both days: 
 

 
 
The hourly diurnal flow variations for Sunday correlate well with the Saturday flow curve, with 
both days having peak flows around 11:00-12:00 a.m.  A slight flow increase on Sunday 
afternoon is observed, possibly due from recreational and/or social activities (e.g., restaurants 
and bars, special events, tourism) within the Discharger’s service area. 
 



Appendix A                                                   Page 3 of 9                                         June 19, 2012 
ACL Complaint No. R3-2012-0030  
   
Wet weather flow 

 
Since the December 2010 sewer overflow event occurred on a wet-weather day, Water Board 
staff also examined if comparable flow pattern exists during wet-weather days by using the 
available influent flow data for wet-weather days on December 29, 2010 and December 30, 
2010.  Both days registered rain amounts that subjected the wastewater treatment plant to 
increased flows due to inflow/infiltration. 
 
The graphical presentation below shows an initial wide variation in influent flow pattern during 
the early morning hours of the wet-weather days as compared to the average dry-weather day 
due mainly to inflow/infiltration.  However, the wet-weather flow pattern for both wet days 
replicates similar downward flow pattern from its peak flow at noon towards midnight, which is 
also similar to the average dry-weather flow curve.  This comparison also suggests that the unit 
operations at the plant respond similarly for both dry and wet weather days. 
 
 

 
 
 
Since the sewer overflow event on December 19, 2010, occurred from peak flows around 11:00 
a.m. through 10:00 p.m., the hourly average diurnal flow variations on a dry weather day can be 
used to estimate the December 2010 sewer overflow discharge volume. 
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According to the Discharger’s August 13, 2011 inflow/infiltration technical report, the 
inflow/infiltration flow at the plant ranged from 0.5 million gallons per day (mgd) to 3.6 mgd 
depending mainly on the intensity and duration of precipitation and existing groundwater 
conditions within its service basin.  Additional graphical comparison of dry and wet weather 
flows is presented in Figure 2 on page 20 of the Discharger’s inflow/infiltration technical report 
and shows comparable flow curves from peak flows at noon through midnight.  Furthermore, the 
Discharger’s inflow/infiltration technical report states that in evaluating flow monitoring data for 
inflow/infiltration response to rain events, there is no linear correlation between rainfall depth 
and inflow/infiltration volume/flow in its collection system (page 20). 
 
To determine the estimated volume discharged from the Discharger’s collection system during 
the December 2010 sewer overflow, Water Board staff relied on available historical electronic 
telemetry data recorded at the Discharger’s WWTP and the Discharger’s information submitted 
on May 31, 2011 (response to the NOV/13267 letter),  

Methodology 1 (based on recorded influent data) 

 
To calculate for the inflow/infiltration volume that would have entered the wastewater treatment 
plant during the December 2010 sewer overflow event had the influent pumps not failed, Water 
Board staff used the December Sundays’ hourly diurnal flow curve above to estimate the 
influent flow curve on December 19, 2010 from 11:00 a.m. (reported start of sewer overflow) up 
to 10:00 p.m. (reported end of sewer overflow) as shown in the graph below. 
 
During this sewer overflow period, the influent Parshall Flume flow meter failed to operate due 
to flood waters in the wet well. While the influent flow meter pegged at 7.4 mgd before its failure 
around 10:30 hours, the effluent flow meter was operational and recorded increasing flows up to 
8.44 mgd at 10:26 hours as shown in the graph below.  This indicates that the influent flow 
meter stopped recording flow rates at approximately 7.4 mgd before it completely failed. 
However, for purposes of estimating the influent, we assume that reading were accurate.  This 
assumption, along with the selection of the start and stop times, makes the Water Board staff’s 
ultimate volume estimate conservative. 
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Note that the Discharger adjusted the influent flow data for December 19, 2010, to one hour 
early since the data submitted was not adjusted for daylight savings time (data adjusted by 
Discharger on October 26, 2011 meeting).  A summary of calculation is also provided with an 
estimated total sewer overflow volume of 972,697 gallons (includes 2,200 gallons sewer 
overflow spilled next day). 
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Table 1 – Summary of December 2010 Sewer Overflow Calculations (Methodology 1) 
 

DATA DESCRIPTION 
ESTIMATED 

VOLUME 
(gallons) 

ESTIMATED TOTAL INFLUENT VOLUME ON 12/19/2010 (1)  3,095,573 

TOTAL DRY WEATHER INFLUENT VOLUME (2) 1,651,823 

NET INFLOW AND INFILTRATION INTO COLLECTION SYSTEM (3) 1,443,750 

EFFLUENT VOLUME RECORDED DURING SEWER OVERFLOW (4) 1,945,076 

TOTAL BYPASS VOLUME OF HEADWORKS INFLUENT PUMP STATION (5) 2,125,076 

TOTAL ESTIMATED SEWER OVERFLOW DISCHARGED (5)  972,697 

 
1. Total sewage treated + total inflow and infiltration based on hourly average flow. 
2. Hourly average diurnal flows based on historic data recorded at WWTP. 
3. Difference between estimated total influent and total dry weather influent volume. 
4. Volume bypassed around WWTP influent pump station during 10 hours during sewer overflow. 
5. Total bypass volume around WWTP influent pump station, including 180,000 gallons untreated sewage diverted 

to temporary WWTP sludge storage lagoon. 
6. Net estimated volume of December 2010 sewer overflow. 

 

Methodology 2 (based on recorded effluent data) 

 
Using similar approach above, the average dry weather effluent flow was compared with wet 
weather effluent to determine if both flow curves correlate to each other.  Since no effluent data 
were available for the years 2008-2009, State Water Board staff used the August 2010 effluent 
data for a typical dry weather Sunday.  This is then compared to the wet weather effluent flow 
curves on December 29, 2010 and December 30, 2010.  The following graph shows both wet 
weather flow curves display similar flow variations with dry weather Sunday from peak flow at 
around noon time through midnight, which also confirms similar hourly fluctuations with the 
influent flow above. 
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Based on this methodology, Water Board staff also compared the total sewage discharge 
volume using the historical effluent flow pattern as shown below.  This calculation methodology 
takes into consideration; 1) the Discharger’s average residence time at the wastewater 
treatment plant of one hour based on effluent flow rates of 7-8 mgd, and, 2) decreasing influent 
volume from 9:00-10:00 p.m. (excluded in volume calculation as reflected in effluent meter from 
10:00- 11:00 p.m.)   
 
The following graph shows the projected effluent flow as compared to the average dry effluent 
flow of a typical December Sunday based on a 10-hour spill period. 
 



Appendix A                                                   Page 8 of 9                                         June 19, 2012 
ACL Complaint No. R3-2012-0030  
   

 
 
Using the same influent flow methodology discussed above, the following table shows the 
summary of sewage discharge volume (gallons) based on the plant’s hourly diurnal effluent flow 
variations.  In this case, the estimated total sewer overflow volume is 1,139,825 gallons which 
accounts for the residence or detention time at the plant and the decreasing discharge flow at 
the end of the spill event.   
 
In comparing the estimated volumes using both influent and effluent flow data, Water Board 
staff used the effluent diurnal flow calculation methodology to determine the estimated total 
sewer overflow discharged for the December 2010 sewer overflow is 1,139,825 gallons 
supported by the following reasons: 
 
1. Unlike the influent flow meter, the effluent flow meter was fully functional throughout the 

December 2010 sewer overflow event;   
 

2. The influent flow meter stopped recording flow rates at approximately 7.4 mgd due to wet 
well flooding.  However, the effluent flow continued to record flow data which showed 
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increasing flow rates as high as 8.44 mgd (at 10:26 AM).  This provides evidence that the 
actual influent flow was higher than recorded by the influent meter; 

 
3. The effluent flow data provide further evidence that the collection system and the WWTP 

sustained heavy inflow and infiltration flows throughout the December 2010 sewer overflow 
event; and, 

 
4. The effluent flow calculation has taken into account the Discharger’s reported WWTP 

hydraulic residence time as well as the decreasing sewer overflow volume in the last hour 
(10 p.m.) of the sewer overflow on December 19, 2010. 

 
 

Table 2 – Summary of December 2010 Sewer Overflow Calculations (Methodology 2) 
 

DATA DESCRIPTION 
ESTIMATED 

VOLUME 
(gallons) 

ESTIMATED TOTAL EFFLUENT VOLUME ON 12/19/2010 (1)  3,262,701 

TOTAL DRY WEATHER VOLUME (2) 1,588,569 

NET INFLOW AND INFILTRATION INTO COLLECTION SYSTEM (3) 1,674,132 

EFFLUENT VOLUME RECORDED DURING SEWER OVERFLOW (4) 1,945,076 

TOTAL BYPASS VOLUME OF HEADWORKS INFLUENT PUMP STATION (5) 2,125,076 

TOTAL ESTIMATED SEWER OVERFLOW DISCHARGED (6)  1,139,825 

 
(1) Total sewage treated + total inflow and infiltration based on hourly average flow. 
(2) Estimated dry weather volume based on effluent meter recorded data. 
(3) Difference between estimated total influent and total dry weather influent volume. 
(4) Volume bypassed around WWTP influent pump station during 10 hours during sewer overflow. 
(5) Total bypass volume around WWTP influent pump station, including 180,000 gallons untreated sewage diverted 

to temporary WWTP sludge storage lagoon. 
(6) Net estimated volume of December 2010 sewer overflow. 

 
 

CONCLUSION 

 
Based on the above determination, State Water Board staff estimated the sewer overflow 
discharge volume using both monitored influent and effluent flow data.  The estimated total 
sewer overflow discharged for the December 2010 sewer overflow is 1,139,825 gallons.  This 
calculation methodology is well supported by historical flow data at the plant and therefore is the 
most appropriate methodology to use in calculating total spill volume during the December 2010 
sewer overflow.  
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APPENDIX	B	

DISCHARGER’S VICINITY MAP OF SEWER OVERFLOW LOCATIONS 

 
 





WAIVER FORM  
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT FOR DISCRETIONARY LIABILITY 

 
By signing this waiver, I affirm and acknowledge the following: 

I am duly authorized to represent South San Luis Obispo Sanitation District (hereinafter “Discharger”) in connection 
with Administrative Civil Liability Complaint No. R3-2012-0030 (hereinafter the “Complaint”).  I am informed that 
California Water Code section 13323, subdivision (b), states that, “a hearing before the regional board shall be 
conducted within 90 days after the party has been served with the complaint.  The person(s) who have been issued 
a complaint may waive the right to a hearing.” 

���� (OPTION 1: Check here if the Discharger waives the hearing requirement and will pay the liability in full.)  

a. I hereby waive any right the Discharger may have to a hearing before the Regional Water Board. 

b. I certify that the Discharger will remit payment for the proposed civil liability in the full amount of 
$1,383,007.50 by submitting a check that references “ACL Complaint No. R3-2012-0030, made 
payable to the “State Water Pollution Cleanup and Abatement Account.” Payment must be received by 
the Regional Water Board by July 18, 2012 or the Regional Water Board may adopt an Administrative 
Civil Liability Order requiring payment.   

c. I understand the payment of the above amount constitutes a proposed settlement of the Complaint, 
and that any settlement will not become final until after the 30-day public notice and comment period.  
Should the Regional Water Board receive significant new information or comments from any source 
(excluding the Water Board’s Prosecution Team) during this comment period, the Regional Water 
Board’s Assistant Executive Officer may withdraw the complaint, return payment, and issue a new 
complaint.  I understand that this proposed settlement is subject to approval by the Regional Water 
Board (or the Regional Board’s Executive Officer, if so delegated), and that the Regional Water Board 
may consider this proposed settlement in a public meeting or hearing.  I also understand that approval 
of the settlement will result in the Discharger having waived the right to contest the allegations in the 
Complaint and the imposition of civil liability. 

d. I understand that payment of the above amount is not a substitute for compliance with applicable laws 
and that continuing violations of the type alleged in the Complaint may subject the Discharger to further 
enforcement, including additional civil liability. 

���� (OPTION 2: Check here if the Discharger waives the 90-day hearing requirement in order to engage in 

settlement discussions.)  I hereby waive any right the Discharger may have to a hearing before the Regional 
Water Board within 90 days after service of the complaint, but I reserve the ability to request a hearing in the future.  
I certify that the Discharger will promptly engage the Regional Water Board Prosecution Team in settlement 
discussions to attempt to resolve the outstanding violation(s).  By checking this box, the Discharger requests that 
the Regional Water Board delay the hearing so that the Discharger and the Prosecution Team can discuss 
settlement.  It remains within the discretion of the Regional Water Board to agree to delay the hearing.  Any 
proposed settlement is subject to the conditions described above under “Option 1.” In these discussions, the 
Discharger can raise settlement options, including supplemental environmental projects and enhanced compliance 
projects that meet the State Water Resources Control Board’s requirements for such projects, see 
http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final111709.pdf and 
http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/rs2009_0013_sep_finalpolicy.pdf. 
 

���� (OPTION 3: Check here if the Discharger waives the 90-day hearing requirement in order to extend the 

hearing date and/or hearing deadlines.  Attach a separate sheet with the amount of additional time 

requested and the rationale.)  I hereby waive any right the Discharger may have to a hearing before the Regional 
Water Board within 90 days after service of the complaint.  By checking this box, the Discharger requests that the 
Regional Water Board delay the hearing and/or hearing deadlines so that the Discharger may have additional time 
to prepare for the hearing.  It remains within the discretion of the Regional Water Board to approve the extension.  



 

 

   
 (Print Name and Title) 
 
   
 (Signature) 
 
   
 (Date) 
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Administrative Civil Liability  
Fact Sheet 

 
The California Regional Water Quality Control Boards (Regional Water Boards) have 
the authority to impose administrative civil liabilities for a variety of violations under 
California Water Code section 13323.  This document generally describes the process 
that the Regional Water Boards follow in imposing administrative civil liabilities. 
 
The first step is the issuance of an administrative civil liability complaint (complaint) by 
the authorized Regional Water Board’s Executive Officer or Assistant Executive Officer.  
The complaint describes the violations that alleged to have been committed, the Water 
Code provisions authorizing the imposition of liability, and the evidence that supports 
the allegations.  Any person who receives a complaint must respond timely as 
directed, or risk the Regional Water Board imposing the administrative civil 
liability by default.  The complaint is accompanied by a letter of transmittal, a Waiver 
Form and a Hearing Procedure.  Each document contains important information and 
deadlines.  You should read each document carefully.  A person issued a complaint is 
allowed to represent him or herself.  However, legal advice may be desirable to assist in 
responding to the complaint. 
 

Parties 
 
The parties to a complaint proceeding are the Regional Water Board Prosecution Team 
and the person/s named in the complaint, referred to as the “Discharger.”  The 
Prosecution Team is comprised of Regional Water Board staff and management.  Other 
interested persons may become involved and may become “designated parties.”  Only 
designated parties are allowed to submit evidence and participate fully in the 
proceeding.  Other interested persons may play a more limited role in the proceeding 
and are allowed to submit non-evidentiary policy statements.  If the matter proceeds to 
hearing, the hearing will be held before the full membership of the Regional Water 
Board (composed of up to nine board members appointed by the Governor) or before a 
panel of three board members.  The board members who will hear the evidence and 
rule on the matter act as judges.  They are assisted by an Advisory Team, which 
provides advice on technical and legal issues.  Both the Prosecution Team and the 
Advisory Team have their own attorney.  Neither the Prosecution Team nor the 
Discharger or his/her representatives are permitted to communicate with the board 
members or the Advisory Team about the complaint without the presence or knowledge 
of the other.  This is explained in more detail in the Hearing Procedure. 
 

Complaint Resolution Options 
 
Once issued, a complaint can lead to (1) withdrawal of the complaint; (2) withdrawal and 
reissuance; (3) payment and waiver; (4) settlement; or (5) hearing.  Each of these 
options is described below: 
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Withdrawal:  May result if the Discharger provides information to the Prosecution Team 
that clearly demonstrates that a fundamental error exists in the information set forth in 
the complaint.  
 
Withdrawal and reissuance:  May result if the Prosecution Team becomes aware of 
information contained in the complaint that can be corrected. 
 
Payment and waiver:  May result when the Discharger elects to pay the amount of the 
complaint rather than to contest it.  The Discharger makes a payment for the full amount 
and the matter is ended, subject to public comment. 
 
Settlement:  Results when the parties negotiate a resolution of the complaint.  A 
settlement can include such things as a payment schedule, or a partial payment and 
suspension of the remainder pending implementation by the Discharger of identified 
activities, such as making improvements beyond those already required that will reduce 
the likelihood of a further violation or the implementation or funding of a Supplemental 
Environmental Project (SEP) or a Compliance Project.  Qualifying criteria for 
Compliance Projects and SEPs are contained in the State Water Resources Control 
Board’s (State Water Board) Enforcement Policy, which is available at the State Water 
Board’s website at: http://www.waterboards.ca.gov/plans_policies/.  Settlements are 
generally subject to public notice and comment, and are conditioned upon approval by 
the Regional Water Board or its authorized staff management.  Settlements are typically 
memorialized by the adoption of an uncontested Administrative Civil Liability Order. 
 
Hearing:  if the matter proceeds to hearing, the parties will be allowed time to present 
evidence and testimony in support of their respective positions.  The hearing must be 
held within 90 days of the issuance of the complaint, unless the Discharger waives that 
requirement by signing and submitting the Waiver Form included in this package.  The 
hearing will be conducted under rules set forth in the Hearing Procedure.  The 
Prosecution Team has the burden of proving the allegations and must present 
competent evidence to the Regional Water Board regarding the allegations.  Following 
the Prosecution Team’s presentation, the Discharger and other parties are given an 
opportunity to present evidence, testimony and argument challenging the allegations.  
The parties may cross-examine each others’ witnesses.  Interested persons may 
provide non-evidentiary policy statements, but may generally not submit evidence or 
testimony.  At the end of the presentations by the parties, the board members will 
deliberate to decide the outcome.  The Regional Water Board may issue an order 
requiring payment of the full amount recommended in the complaint, it may issue an 
order requiring payment of a reduced amount, it may order the payment of a higher 
amount, decide not to impose an assessment or it may refer the matter to the Attorney 
General’s Office. 
 

Factors that Must be Considered by the Regional Water 
Board 
 
Except for Mandatory Minimum Penalties under Water Code section 13385 (h) and (i), 
the Regional Water Board is required to consider several factors specified in the Water 
Code, including nature, circumstance, extent, and gravity of the violation or violations, 
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whether the discharge is susceptible to cleanup or abatement, the degree of toxicity of 
the discharge, and, with respect to the violator, the ability to pay, the effect on ability to 
continue in business, any voluntary cleanup efforts undertaken, any prior history of 
violations, the degree of culpability, economic benefit or savings, if any resulting from 
the violations, and other matters as justice may require  (Cal. Water Code §§ 13327, 
13385(e) & 13399).  During the period provided to submit evidence (set forth in the 
Hearing Procedure) and at the hearing, the Discharger may submit information that it 
believes supports its position regarding the complaint.  If the Discharger intends to 
present arguments about its ability to pay it must provide reliable documentation to 
establish that ability or inability.  The kinds of information that may be used for this 
purpose include: 
 
For an individual: 
 

1. Last three years of signed federal income tax returns (IRS Form 1040) 
including schedules; 

2. Members of household, including relationship, age, employment and income;   
3. Current living expenses; 
4. Bank account statements; 
5. Investment statements; 
6. Retirement account statements; 
7. Life insurance policies; 
8. Vehicle ownership documentation; 
9. Real property ownership documentation; 
10. Credit card and line of credit statements; 
11. Mortgage loan statements; 
12. Other debt documentation. 
 

For a business: 
 

1. Copies of last three years of company IRS tax returns, signed and dated,  
2. Copies of last three years of company financial audits  
3. Copies of last three years of IRS tax returns of business principals, signed and 

dated.  
4. Any documentation that explains special circumstances regarding past, current, 

or future financial conditions.  
 
For larger firms: 
 

1. Federal income tax returns for the last three years, specifically:  

• IRS Form 1120 for C Corporations 

• IRS Form 1120 S for S Corporations 

• IRS Form 1065 for partnerships  
2. A completed and signed IRS Form 8821.  This allows IRS to provide the 

Regional Water Board with a summary of the firm’s tax returns that will be 
compared to the submitted income tax returns.  This prevents the submission of 
fraudulent tax returns; 

3. The following information can be substituted if income tax returns cannot be 
made available: 
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• Audited Financial Statements for last three years; 

• A list of major accounts receivable with names and amounts; 

• A list of major accounts payable with names and amounts; 

• A list of equipment acquisition cost and year purchased; 

• Ownership in other companies and percent of ownership for the last three 
years; 

• Income from other companies and amounts for the last three years. 
  
For a municipality, county, or district: 
 

1. Type of entity: 

• City/Town/Village; 

• County; 

• Municipality with enterprise fund; 

• Independent or publicly owned utility; 
2. The following 1990 and 2000 US Census data: 

• Population; 

• Number of persons age 18 and above; 

• Number of persons age 65 and above; 

• Number of Individual below 125% of poverty level; 

• Median home value; 

• Median household income. 
3. Current or most recent estimates of: 

• Population; 

• Median home value; 

• Median household income;  

• Market value of taxable property; 

• Property tax collection rate. 
4. Unreserved general fund ending balance; 
5. Total principal and interest payments for all governmental funds; 
6. Total revenues for all governmental funds; 
7. Direct net debt; 
8. Overall net debt; 
9. General obligation debt rating; 
10. General obligation debt level.  
11. Next year’s budgeted/anticipated general fund expenditures plus net transfers 

out. 
 

This list is provided for information only.  The Discharger remains responsible for 
providing all relevant and reliable information regarding its financial situation, which may 
include items in the above lists, but could include other documents not listed.  Please 
note that all evidence regarding this case, including financial information, will be made 
public. 
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Petitions 
 
If the Regional Water Board issues an order requiring payment, the Discharger may 
challenge that order by filing a petition for review with the State Water Board pursuant to 
Water Code section 13320.  More information on the petition process is available at: 
http://www.waterboards.ca.gov/public_notices/petitions/water_quality/index.shtml 
An order of the State Water Board resolving the petition for review of the Regional 
Water Board’s Administrative Civil Liability Order can be challenged by filing a petition 
for writ of mandate in the superior court pursuant to Water Code section 13330. 
 
Once an Administrative Civil Liability Order becomes final, the Regional Water Board or 
State Water Board may seek a judgment of the superior court under Water Code 
section 13328, if necessary, in order to collect payment of the administrative civil liability 
amount. 
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