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Summary of Public Comments

Subcommittee Members:  Margaret Bruce,  Kristina Brouhard

State Board Member: Gary Wolff

Introduction

The issue before the subcommittee is the role that this Water Board should play in protecting our streams, rivers and Bay.  Today we’d like to focus on what our overall objectives would be rather than the details of any one regulatory program for achieving those objectives.
· Should this Board be primarily a regulator or attempting to be an effective collaborator?  

· Creeks are disappearing. How much should the Board get involved in that issue? How do we manage flows better, so that we don’t have these really high creeks?

· How important is trash problems compared to having stable channels, intact riparian corridors, chemical quality? If you had to pick one or two of those, how would you rank them?  What’s the most important? 

· A lot of streams in the Bay Area historically supported runs of migratory fish, especially steelhead or salmon.  A lot of those possibilities are impaired today because of barriers, drop structures, water diversion structures. Where would you rank that as among the things? 

· How much do people know about Ahwahnee Water Principles or Low Impact Development by the Center for Watershed Protection in Maryland? 

Summary of Comments

The role the Board should play

· it’s more of a visionary problem-solver.  Because when you start trying to make these things happen, what you find is there are all kinds of difficulties that occur.  And just regulating won't make these difficulties go away. 

· I’d love to have Regional Board staff be out on some of our construction sites to deal with some of the issues we have.  

· We don’t have the fining authority as the Regional Board does in terms of your limits as to how you're able to fine. 

· There is truly a disconnect between the decision-making body, which is you, it’s not being sensitive to some of the needs of the local governments.  

· The Regional Board members themselves tend to be passive and reactionary, versus being involved and proactive.  

· We’re concerned about ex parte, as you are as well.  It seems a little undemocratic that stakeholders can have a conversation with you, and we, who will ultimately have to implement your policies, can’t have those one-on-one discussions. There is a flaw in the system, But I've never seen the State Board or Regional Boards actually put forward an administrative agenda to begin to change some of that legislative agenda to begin to change that.

· Water Board should be the water cop.  If Water Board is not the water cop, who is going to do it?  

· Water Board staff for enforcement is not adequate to do that job.  You really need to do that first.  Riparian buffers, setbacks, whatever you choose to call them, are extremely important.  It’s a hot potato issue, to put it mildly.  It could lead, as I have seen, to some undesired effects, those kinds of policies.  I’m not sure that an unelected agency really is the one to take that on. 

· Trash is a clear pollutant, so it seems to me that falls within your purview, particularly to the extent that it is a problem other than just an aesthetic problem.

· Water Board has been too collaborative for too long, and it’s kind of made the discharger community complacent and kind of feeling maybe too secure in the regulations that they have. The permits that we have right now have not been working.  They’ve been collaboratively virtually unenforceable for years. You really need to step up and have regulatory actions and enforcement of regulatory actions.  The first one is numeric effluent limits. If you’ve got numeric standards in a permit, you're going to have an easier time enforcing those.  You're going to have an easier time showing accountability, you're going to have an easier time with the permittees prioritizing the problems and fixing the problems, and you're probably going to see quicker, faster improvements. And it would be far less work on your staff than having collaborative meeting after collaborative meeting.

· The idea isn't to be a cop or a collaborator, it’s going to have to be always both.  And I favor more regulation. You should all be quite willing to regulate and enforce. 

Lack of state legislation or disconnect between state legislation and water board requirements

· If we need state legislation to do something, you can help us a lot get state legislation. We haven't had that help at the state legislative level when we see a problem that needs to be addressed.

· There’s a disconnect in Sacramento between a lot of new legislation that they're putting into place, and what you're asking us at the Regional Water Board, or through State Water Board.  SB1800 being carried now which would allow for a lot of new development projects that are identified as housing opportunity sites, that we have to identify areas for affordable housing and a certain amount of housing to be accomplished in our community over the next 10 years.  We'll be exempt from CEQA. No public hearing. They get a building permit, no need to address storm water and other issues that we would normally go through in the CEQA process. You’ve got the state, through the Transportation and Housing Secretary, moving legislation to streamline and accomplish affordable housing and meet the Governor’s objectives to making sure that we have housing in the future for Californians.  Big push on that, as well as the transportation improvements -- and there’s a disconnect.

Ahwahnee Principles

· Start at the Source manual was a site design manual focused on minimizing the impacts of residential development on our water resources. This nationally-recognized and acclaimed publication spurred early implementation of many of the subsequently adopted Ahwahnee Water Principles such as retaining, detaining and infiltrating storm water on-site, at the source in order to mimic free-development hydrology; confining the development areas by clustering buildings, and encouraging infill development and other techniques to minimize the creation of impervious surfaces; and to protect sensitive areas such as natural drainage systems.  And also to maximize pedestrian and bicycle access while trying to create more efficient street and parking lot layouts. 

· In 1999 when we revised and updated Start at the Source to provide greater technical detail, and to address commercial and industrial land uses. 

· With the advent of West Nile Virus and the very real possibility of any number of new introduced mosquito-borne diseases, the concept of standing water is anathema.  Because people’s lives are at stake now.  Three of the Ahwahnee Principles have aspects of very real mosquito breeding possibilities. And we, meaning mosquito abatement districts and vector control districts, are very concerned with the creation of new urban sources of standing water, and therefore mosquito breeding.  Grassy swales and underground CDS units can be problematic if they are not properly designed, operated and maintained.  Communication is essential between city engineers, environmental managers and your local mosquito or vector control district, and should always be encouraged.  And then we come to the maintenance of all of these above things -- those grassy swales that aren’t quite draining fast enough, or with irrigation from people’s lawns and gardens.  They don’t drain and never drain. 

· The current climate is that our constituents are so concerned about disease transmission right now that it’s really hard to encourage the use of gray water.  And if we’re going to do that, we’re going to need more safe guards, we’re going to need some new work in this area. The Ahwahnee Principles are great, but there’s real barriers to get there, and we need help.  And if you guys can be visionary problem-solvers and help us get stuff at the state level that we need to overcome these, I think that would be tremendous.

Funding to implement Ahwahnee Principles or stormwater requirements

· The reality is that we need to have the resources available to us in order to implement those visions, whether they be mandated from the federal government, state government or regional government. 

· Grants are wonderful, loans are fun. However, there needs to be a dedicated source of revenue that does not fluctuate, and that can be counted on for the local jurisdictions.  the biggest support you can give to whatever goal you establish, is to have a statewide dedicated source of revenue that doesn't fluctuate, that local municipalities can depend on and certify that it’s being properly used. 

Concerns about the future Municipal Regional Permit
· Are we going to go through a significant level of new requirements to comply with C-3, only to have them changed and result in a lot of confusion and wasted effort? We’ve done a lot of work, all the Bay Area storm water agencies have done a lot of work ramping up for C-3. We still have a lot to do, but we’re talking now about making some significant changes such as lowering the not-yet-even-implemented 10,000 square foot threshold; requiring even more stringent standards for hydro-modification, which are the most stringent in the state; further reducing the flexibility of local agencies to propose alternative solutions to on-site treatment; eliminating incentives for infill development and desirable smart-growth projects, and creating more burdensome and expensive reporting requirements. These changes to C-3, if they were to go forward, would indeed result in much wasted effort and unnecessary confusion. Provision C-3 requirements, they only address runoff from new and redevelopment.  There are many other program components that deal with runoff from existing development -- commercial, industrial inspection programs, illicit discharge control programs, municipal maintenance activities, PEIO, et cetera.  

· The Water Board’s right now entertaining the idea of adopting a stream and wetland system protection policy which would also speak to runoff from existing development. Because the science and experience behind these new efforts is new and untested, storm water programs should be allowed to implement these new programs for several years before we evaluate and assess their effectiveness.  

· We need to prioritize.  We cannot do all the things that everybody wishes to have done.  We want, as much as elected officials, to make sure that the expenditure of our funds and resources has a demonstrable, positive impact on the environment, in this case water quality. There needs to be a focused debate and a focused discussion so that we can truly prioritize, we can implement, we can learn from our mistakes, we can be creative on trying to solve some of these challenges and move forward, and hopefully improve water quality.

· The biggest dilemma that we have is financial resources. We just started the C-3 implementation and we haven't even gotten to the 10,000 square foot threshold for infiltrating runoff back into the site.  And so when we start talking about new goals and new objectives, we don’t even have the outcomes yet of what we just started for the one-acre, and what we will be going to in the 10,000 square foot.

· It’s maybe a little bit premature to start talking about even doing more until we know how this has been doing, and I think the C-3 regulations will go a long way toward achieving what Larry brought up, which was more development yields more impervious surface area, we need to do something about it. In the City of Clayton, we just finished approvals and the development is now underway for a seven-lot infill subdivision, about 5,000 -- 4,500 to 5,000 square foot detached single family.  The operation and maintenance costs per year of a new assessment to each lot will be between $1500 and $2000 a year, just for operations and maintenance for low-impact development, infiltration, bioinfiltration.  It costs $28,000 a year for the monitoring, reporting, cleaning and maintenance of those devices.  And how do you achieve what the state requires of trying to accomplish affordable housing, or at least reasonably priced housing?  Because they're going to be paying this fee in addition to the -- all of the other city taxes and property assessments, landscaping fees, whatever they pay for.  So it’s very, very substantial.  We were shocked at this figure.  We whittled it down, and this is as low as we can go on it, and that was amazing to us, that it’s this high. So we can really see the ramifications that this will have in the future. And I think we need to stop and let’s see what we already have in place and see how that’s working, see what the issues are before we start adding more to the pile. 

· Our first meeting with staff, with Water Board management on this MRP was April of 2004, 26 months ago. Creating a level playing field across those 90 agencies is a significant undertaking in and of itself.  There’s a four-year lag between the very first permit and the very last permit.  We’re almost a full permit cycle out of sync. That has huge implications in terms of trying to bring people together and agree. Our sense is that as other ideas come in about what we should have in this new permit, it just makes that job of just consolidating the existing permits that much more difficult.  Because that’s a huge job in and of itself.  Our programs are some of the best in the county.  They're award-winning, they're some of the oldest programs in the county, audits by third-party contractors like from EPA, from Staff here at the Board and others, which have shown a very high level of compliance in performance of these permits.  And so when we start entertaining ideas about changing those radically, we say, “Well, wait a minute. What’s broken, basically? Is it really that broken or should we just be fine tuning?” We need to first establish there’s something wrong with the current program, because we don’t believe that’s been established. Our sense instead is for the municipal regional permit is to focus on what’s new, and by definition is the most important, which is TMDLs.  About prioritization, we would say that equals focusing first and foremost on pollutants of concern -- diazinon, copper and nickel, mercury and PCBs.  Those are the four major ones for us in urban creeks.  But we are sort of in a leadership and vision vacuum at the current moment. Because currently, it’s very wasteful of public and private dollars.  And we are really just kind of spinning our wheels currently.  We just don’t get a sense, really, of we’re going to go anywhere. And the real sad truth of that is that ultimately the permit may not make any difference to the water quality, if we keep going in that direction. But, frankly, I think we'll take anything we can get in terms of vision and leadership at this point.  Because it’s really lacking in that, and we can’t make it happen by ourselves.  We think, ultimately, we’re probably not that far apart in what makes sense.  But how we get from here to there is very unclear to everybody, I think, involved.  It’s quite murky.

· Look at the box diagram here; the little four boxes.  And if you look at the X-axis, it says ‘pollution prevention,’ and it goes to natural resources protection. And then if you look at the Y-axis, the one going up, it says ‘urban to rural.’ And then we defined four different boxes.  In the lower left box is the urban pollution prevention box.  That’s where the urban runoff programs fit.  That’s where the MRP fits, there’s very clear drivers for it - Clean Water Act and California Water Code.  That’s where the performance standards fit.  If you go outside those boxes, they're all important.  You get into the natural resource and the urban area, urban creeks, restoration, riparian zones. Further up you get water supply, flood management, and over to the left erosion control in non-urban areas. How do you prioritize them? And I’m asking the next question, do they collapse into that lower left box?  BASMAA doesn't think so, and I think it’s a message that we want to give to you.  The driver for that lower left box is the Clean Water Act. The MRP should incorporate performance standards for major program elements, reflecting current efforts, what we’re already doing and what is reasonably achievable throughout the Bay Area.  And then secondly, and most importantly, new efforts and permit elements under the MRP should focus on pollutants of concern, and TMDL implementation. 

· Back in the early and mid-nineties, back when I was Program Manager for the Alameda Countywide Program, I felt very much as though there was a two-way sense of collaboration between the programs like mine here in the Bay Area -- Santa Clara, San Mateo, Contra Costa, Alameda, Fairfield/Suisun, you know, all the others -- and Water Board Staff. We identified the toxicity of diazinon in 1993 .  we’ve come up against in the last two years of working on the municipal regional permit, it started out in a very collaborative mode.  It’s gone in the direction of maybe, perhaps some folks forgetting that collaboration is a two-way street.  We’re ready to collaborate and we’re not -- I mean, not saying we’re not seeing any collaboration, but I’m just saying it’s been much more difficult for us to be collaborative in the face of the kinds of changes in procedures and policies that we’ve seen that are kind of unilaterally done.  So that’s sort of my complaint. 

· I don't want to turn this into an extra hearing on C-3 and the MRP. But I do want to say something.  I've been quite involved in that process. The people who are keeping us from talking about flexibility, priorities or getting anywhere, is BASMAA. 

· Need to bring all the cities to the same level playing field under the MRP, We have too much variation right now in how cities are interpreting the MEP standard, and that’s not what was intended by the Clean Water Act.  MEP is Maximum Extent Practicable, and the best state of the art technology should be implemented everywhere if it’s effective and working.  We should probably address and work together to probably amend Prop 218, if possible;get more funding for the Regional Board if possible; but it shouldn’t be the priority or the top concern of the regulatory agency trying to implement the Stormwater Program. Regional Board might want to think about internally restructuring their 120 staff members. 

· And to really express our dismay, as very significant stakeholders in this process and who would be impacted incredibly by the outcome of this process, that we were excluded from participation in the workshops, whereas many of the environmental NGOs were invited to participate. they were invited and allowed to participate in the basic conceptualizing of what is the problem that’s being addressed and what are the right ways to address it.  And now we’re going to be in the position of just responding to those solutions, rather than first off, looking again at what are the problems to be addressed, what really needs to be addressed here and what are appropriate ways of doing that.  And I think that that’s really problematic and really frustrating from a process standpoint, and hopefully not from an outcome standpoint because I do appreciate the fact that you're now having this subcommittee meetings and the process has been changed.  And we hope we’re now going to have an opportunity to fully participate.  get benchmarks to see what has been the costs associated with doing some of the stormwater compliance to date.  stormwater is really a very different type of discharge, and a very different type of water quality problem than the typical end of the pipe type situation. And that’s why we came up with MEPs and BMTs 

· we start with either the federal government, or the state government, or regional government doing a lot of visioning and adopting a lot of requirements, all in the name of good things.  Which then devolve down to the local governments, which you have heard over and over again say that they have a very strained set of resources and can’t possibly pay for a lot of these things. 

· And what ends up happening in many instances is the costs are then borne by new homebuyers, new development and new housing.  Housing production is not keeping up with population growth.  every time you adopt a new setback requirement, or a new fee or a new assessment or a new regulation that reduces density, it does impact housing affordability. 

Board's priorities

· I think in terms of what needs to happen is a refocusing of the Regional Board’s programs on the physical characteristics of streams. - on erosion, on riparian vegetation, and on structures in the streams. One is a refocusing of the Board’s permits and programs to answer several questions.  Number one, what are the principal stressors in our streams that limit the physical and biological health?  Two, what is practical to do to address those problems?  And three, if we did what’s practical what will we actually achieve?  Would it be money down a rat-hole, or would it actually help bring back the fish, or bring back species of birds whose habitats have been cut down? And the second part is developing new permitting tools.  We need a watershed permit that brings in a wider range of stakeholders to address a wider range of water quality and beneficial use issues than our current permitting does.  Third, has to do with the sort of dismaying local resistance to Water Board programs to improve our streams. Given these financial realities and the political realities, sort of pathetic realities of the political situation right now, the one thing the Water Board could do to reduce friction between local land use agencies and the Water Board’s programs would be to not ask the stormwater community to do anything more than they're already doing. I’d like to suggest you do three things.  One, create a one to three-year process that answers the three questions that I already mentioned.  What are the principal stressors that are limiting the physical and biological health?  What is practical to do about it, and what would we actually achieve if we did it?  And second, make this process financially feasible.  Make it feasible by using your grant funds differently. We want the answers to those questions to guide the stormwater program for the next 10 to 20 years. This is an investment.  Allow the proactive programs within the region -- there are quite a few proactive programs in this region -- to devote half their resources to answering those questions. Accept a reduced level of effort in the federally-mandated components of the Stormwater Program on a temporary basis. I think there would be initial resistance to this from those who fear that adding anything new is just the first step in mandates for increased expenditure of funds that they don’t have.  In terms of this watershed permitting, it uses Section 13225 of the Water Code, which allows you to do things beyond the Clean Water Act, beyond waste discharge requirements.  It allows you to require studies that address any factors affecting water quality. 

· We’re looking at watershed goals and trying to figure out what makes sense for watersheds.  And I think there’s an opportunity for the Water Board at this time to be working with other agencies like the Conservancy, like the Integrated Regional Watershed Management Program that DWR is pushing, to try to get a coherent approach that the agencies can work together to make some -- because I think we all want benefits.  What we need to do is develop a picture of what a healthy watersheds in the Bay Area would be, to help guide all the programs that are out there to allow us to develop healthy watersheds.

· Broaden the base of fundings; whether it is amending Prop 218 narrowly to get stormwater assessments, or whether it is trying to enable transfer taxes to be adopted by a general law. 

· you need to pay attention, really, to the proper stream form and function more than anything else.  Because if you don’t do that, then the streams aren’t going to be in the condition that will benefit beneficial uses.  You need to address flash runoff.  The process now, not only from a new development and redevelopment, but also existing development -- they’ve actually poured water into the streams, you're actually using our streams as storm sewers.  And when you do that, you degrade the stream tremendously, and that affects all beneficial uses and water quality. Also, there are other things that they do in streams.  Excessive water diversion, and when you do that, you take all the water out somewhere and dry the stream out.  And then vegetation encroaches on it, and then when the storms come either the riparian vegetation is dead and the banks cave in, or the channel doesn't have enough capacity to handle the flood flows. Bridges, culverts, they're all too small, and they cause streams to back up and flood. And then what happens is the streams are flooding and let’s build a concrete channel. If you just put a properly sized bridge or a culvert, you would alleviate that problem. And the last thing I just wanted to touch on real quickly is garbage and trash.  We’re talking about pharmaceuticals, hypodermic needles, fuel -- little lighters that, hundreds of little lighters that contains butane and stuff.  You can smell it in the creek.  This stuff all leeches out, and it’s toxic.

· These stormwater programs, some of them have been underway for almost 20 years now. And I estimate that we’ve spent somewhere between $600 million to as much as $1 billion on these programs. And I think we need a real good assessment of what we’ve bought with that, and the Water Board deserves to know how much water quality improvement we’ve really gained from that kind of an expenditure.  First of all, you need to set a level, a goal of a level of compliance with water quality standards. You have to require the municipal storm water programs to document that their BMPs that they are implementing and are proposing will indeed meet water quality standards. And then you need to clearly spell out the consequences of noncompliance.  Now, my second major issue is clean trashy creeks, wetlands and the Bay.  

· The ultimate goal must be zero trash, that’s what the court said in Southern California.  Said there’s no argument as to how much is permissible. What you need are time schedule orders, cease and desist orders and restrictions on additional connections, and we don’t need a TMDL. 

· We need to look at what’s been done, and not just immediately jump to more regulation.  And so really analyze that. So I guess my final thing would be to say your next workshop would be to do a more analytical approach to defining what is the problem more, and what is being done and what you need to do next.

Board's response

 to enforcement comments

And if I don’t have the resources to have effective enforcement, if you don’t have the resources, or if BASMAA doesn't have the resources to enforce, all the brilliant visionary work in the world isn't going to do spit.

to affordable housing comments

But there are so many other factors at play here when it comes to housing costs and the lack of development of an inventory. 

to lack of funding to implement stormwater requirements

One part of government forces another part of the government to do something, and the second part has to go find the money.  A second point is one part of government is the sugar daddy for another part of government.  For example, the federal government paid for 75 percent of your wastewater treatment plant.  We did that in the ‘70s or bond money today in California.  And the third one is that the local community decides that something is worth doing, and people are willing to tax themselves or fee themselves to do it. 

