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San Francisco Bay Regional Water Quality Control Board 
San Francisco Bay Region 

 
Responses to Comments 

 
Public Hearing on the Mirant Potrero Power Plant Tentative Order (NPDES Permit) 

May 10, 2006 
 
The Water Board received over 65 pages of comments (not including attachments) on 
this item from five organizations and public agencies.  Comments were both substantive 
and editorial.  Only substantive comments, those that would change the content of the 
Tentative Order, are addressed here.  Generally, with exceptions noted, editorial 
comments were incorporated into a Revised Tentative Order.  Some of the information 
submitted involved statements or opinions rather than specific comments on the Tentative 
Order.  This information is recognized as statement, but is not responded to as comment. 
 
Comments were received from the following organizations: 
 
B San Francisco Baykeeper 
C Golden Gate University Environmental Law and Justice Clinic, incorporating 

comments of Communities for a Better Environment and Bayview Hunters Point 
Community Advocates.  

E U.S. Environmental Protection Agency 
M Mirant Corporation 
S City and County of San Francisco 
 
On November 14, 2004, Water Board staff circulated an earlier Tentative Order for 
public comment, but did not bring it to the Water Board for consideration.  This 
November 2004 Tentative Order is significantly different from the one circulated on 
February 17, 2006, but comments submitted in response to that the November 2004 
Tentative Order were attached to the City and County of San Francisco letter.  Since 
Water Board staff had already responded to them and all other comments on the 
November 2004 Tentative Order, those comments and responses are not repeated here.  
They can be found at: 
http://www.geotracker.waterboards.ca.gov/reports/site_documents.asp?global_id=SL183
80800&assigned_name=SLICSITE . 
 
Comments on the February 2006 Tentative Order are summarized below.   Some of the 
comments that share a common theme were combined into a single set of comments.  The 
original comment letters have been annotated alphanumerically and cross-referenced to 
these summarized comments.  A Water Board staff response follows each summary 
comment. 
 

http://www.geotracker.waterboards.ca.gov/reports/site_documents.asp?global_id=SL18380800&assigned_name=SLICSITE
http://www.geotracker.waterboards.ca.gov/reports/site_documents.asp?global_id=SL18380800&assigned_name=SLICSITE
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COMMENTS ON THE USE OF MOST CURRENT DATA 
 
Comment 1: The Order should reflect the most current monitoring data 
The commenter notes that the requirements in the Tentative Order are based on sampling 
data collected between June 2002 and April 2004.  More recent sampling data, submitted 
with the comments, has been collected since then and should be incorporated into the 
Tentative Order through the reasonable potential analysis. 
M-1 
 
Response 
Water Board staff concur that, when possible, the most current data should be 
incorporated into permits.  While the analysis set forth in the original Tentative Order 
was sufficient, using additional data increases the number of data points available for 
analysis.  The new data are now included as an attachment to the Fact Sheet.  The 
additional data set included analytical data of samples collected on November 3, 2004, 
which Water Board staff determined were anomalously high and rejected the data from 
reasonable potential analysis.  Had the data been included, effluent limits for copper and 
mercury would have increased because data variability is a factor in calculating limits.  
By rejecting these data, the effect of these changes is to reduce the effluent limits for 
copper (from 10.3 µg/L to 8.6 µg/L) and mercury (from 0.056 µg/L to 0.032 µg/L).   Also 
rejected were high levels of chromium and nickel detected in the November 3, 2004, data 
set.  In case these high values were not anomalies, the Tentative Order was revised to  
require monitoring for these two constituents. 
 
 
Comment 2:  Mirant will be operating under a ten year old permit 
The commenter states that the Tentative Order would permit the Potrero Plant to 
continue operating under conditions established in 1993 with no significant changes to 
address new water quality standards; there is no substantive change in the permit since it 
was issued in 1994. The commenter argues that the Board has delayed too long in 
renewing the permit. 
S-1 
 
Response:   
We disagree. The revised Tentative Order implements all current water quality standards, 
which in some cases result in requirements that are significantly more demanding and 
stringent than the 1994 Permit. For example, the revised Tentative Order specifies new 
effluent limits and monitoring requirements for toxic pollutants that were not in the 
previous permit. It also requires studies in compliance with new 2004 federal 
requirements applicable to cooling water intake structures (“CWA 316(b)”) that were not 
required in the previous permit. 
 
With regard to the concern about delays in renewing the permit, we believe any delay has 
not compromised water quality, and was due in part to Water Board staff’s diligent 
efforts in seeking stakeholder input above and beyond what is required by regulations. In 
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1999, when the previous permit expired, the Water Board extended the permit for 5 years 
in accordance with federal regulations and U.S. EPA’s watershed permitting strategy. 
This administrative extension was based on the fact the Potrero plantit was classified as a 
minor discharge at that time, and that there were no new substantive regulations or policy 
changes since the last reissuance that would have led to significant changes to existing 
requirements. As this 5-year extension was coming to an end in 2003, Water Board staff 
promptly initiated the reissuance process first by requiring a permit application from 
Mirant, and compiling a list of interested stakeholders. Since that time, we have held four 
stakeholder meetings in the evenings in the community, released three draft permits for 
comment, made changes to the draft permits, incorporated the requirements of the new 
federal regulations to address adverse environmental impacts, required Mirant to conduct 
further data analysis, issued a §13267 information requirement letter and have worked to 
incorporate extensive comments received from the stakeholders and the commenters into 
the revised Tentative Order. 
 
 
COMMENTS ON COMPLIANCE WITH 316(b) PHASE II RULING 
 
Comment 3:  Mirant, by avoiding compliance, is being subsidized 
A commenter claims that Mirant has been avoiding compliance by taking advantage of 
delays in the NPDES permit reissuance process.  The Water Board should not allow 
Mirant to avoid the costs of compliance with current water quality requirements as this 
would constitute, in effect, a de facto subsidy. 
 
Another commenter states that the Water Board has allowed the antiquated Potrero Plant 
to operate as-is for too long.  With adoption of a new permit the Water Board must 
require Mirant to upgrade the Potrero facility and bring it into compliance, or require 
the plant to close. 
S-5, B-1 
 
Response: 
Under the existing NPDES permit, Mirant has an excellent compliance record and has not 
avoided any costs of compliance.  The revised Tentative Order, if adopted, would put in 
place new enforceable requirements based on new existing water quality standards and 
available information.  A California Water Code §13267 letter has already been sent to 
Mirant to ensure timely compliance with the new federal regulations intended to reduce 
adverse environmental impacts on the Bay.  This Order, if adopted, will not allow Mirant 
to avoid the costs of CWA §316(b) compliance if it is to continue discharging water into 
the Bay. 
 
Mirant complies with the existing NPDES permit.  A new permit based on the revised 
Tentative Order would update requirements based on the most recent water quality 
standards.  For example, it would also ensure that Mirant is on a timeline to meet the 
CWA 316(b) Phase II Rule requirements to reduce the adverse environmental impacts 
due to the intake of cooling water.  The Water Board may not, however, specify the 
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method or means of permit compliance; therefore, it cannot order the closure of the plant.  
The age of the plant is immaterial. 
 
 
Comment 4:  There must be immediate application of mitigating technology 
A commenter noted that, according to 40 CFR §125.98(a)(2)(ii), the permit issued by the 
Water Board must specify the best technology available for reducing 
impingement/entrainment impacts and that the discharger must immediately implement 
such measures even if compliance alternatives have not yet been evaluated. The 
commenter disagrees with Board staff that immediate, though partial, mitigation would 
take time to implement and may not be consistent with the subsequent final findings.  
They state that every effort should be made to determine what technologies can be 
implemented now. 
B-4, C-2, C-3, C-11, C-13 
 
Response 
The solution to address the regulatory requirement of reducing adverse environmental 
impacts due to entrainment and impingement will be determined in the Comprehensive 
Demonstration Study (CDS) that must be submitted to the Water Board by November 
2007.  40 CFR §125.98(a)(2)(ii) states, “Between the time your existing permit expires 
and the time an NPDES permit containing the requirements consistent with this subpart is 
issued to your facility, the best technology available to minimize adverse environment 
impact will continue to be determined based on the Director’s best professional 
judgment.”  Water Board staff do not read this as stating that technology must be 
implemented immediately before a reasonable range of alternatives is evaluated and the 
best alternative is selected. 
 
Water Board staff’s professional judgment remains that the most cost-effective and 
lasting solution should be implemented after a thorough consideration of the alternatives.  
Thoughtful efforts to provide the best mitigation possible should not be thwarted by 
efforts to implement temporary alternatives that may not fully satisfy water quality needs.  
A thorough study will take four seasons (i.e., one year) to complete, to determine the 
baseline from which to a measure the reductions in adverse environmental impact that 
must be achieved.  Without this information, it would be impossible to determine if the 
goals specified in the regulations can actually be achieved.  Although an entrainment 
study has already been completed, this has not been finalized, and a baseline 
Impingement Study is also necessary as part of the Comprehensive Demonstration Study. 
 
One possible measure that has already been examined is the installation of a variable 
speed pump in the plant’s intake.  Implementation of such a measure would not only take 
longer than the time to complete the Comprehensive Demonstration Study but would also 
interfere with the baseline study.  It is, however, one possible outcome of the study.  The 
Tentative Order has been revised to reflect that the solution will be implemented starting 
in January 2008 and will be completed expediently.  
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Comment 5: Mirant using phase II studies to avoid installing technology  
The commenter alleged that Mirant is using the Phase II study requirements to delay 
selecting and implementing entrainment and impingement reducing technologies since 
many believe the plant is nearing the end of its useful life and the studies are a 
mechanism to avoid the expenses of installing the technology.  The commenter also stated 
that Mirant should select alternatives and narrow the scope of the Comprehensive 
Demonstration Study.  
B-5 
 
Response 
The regulations establish clear dates when alternatives to mitigate adverse impacts should 
be determined.  As indicated in the response to comment on the implementation of 
mitigating technology, a major time component of the Comprehensive Demonstration 
Study is the one year necessary to establish a baseline on which to set reduction goals.  
Pre-selecting an alternative would not reduce the time to complete and analyze this 
component of the study and would not significantly accelerate implementation.  The 
revised Tentative Order is based on available information and existing regulatory 
requirements.  It does not consider any possible motives Mirant may have for preferring 
one outcome over another in advance of completion of the Comprehensive 
Demonstration Study 
. 
 
Comment 6:  The facility should install cooling towers 
There are alternatives to once-through cooling that would protect the Bay.  Dry cooling 
is a technically feasible alternative that would avoid air and water pollution.  Another is 
hybrid cooling.  Variable speed pumps should be installed on the cooling water intake 
until cooling towers are installed. 
C-9, C-34 
 
Response: 
Board staff acknowledges that many alternatives, including cooling towers (either hybrid 
or dry systems), could reduce the adverse environmental impacts of once-through 
cooling.  Mirant has the responsibility, as required under CWA §316(b), to propose a 
compliance alternative.  A detailed Comprehensive Demonstration Study, as required in 
the revised Tentative Order and CWA §316(b), will determine if a cooling tower is the 
most appropriate alternative. See also responses to comments 4 and 5. 
 
 
COMMENTS ON PUBLIC INVOLVEMENT 
 
Comment 7:  Staff should include options for the Board  
The commenter recommends that Board staff present Board members with several 
feasible policy options to address the adverse environmental impacts caused by 
impingement and entrainment.  The commenter states that the Board should require 
measures, such as variable speed pumps and cooling towers, to minimize adverse impacts 
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prior to completion of the Comprehensive Demonstration Study called for under Clean 
Water Act §316(b).  
E-1 
 
Response:     
It is Water Board staff’s responsibility to analyze the policy options and present a 
recommendation to the Water Board for their consideration. Staff’s recommendation is 
embodied in the revised Tentative Order. Through the hearing process, the Water Board 
is presented with different policy options, and at its discretion, may select one that is 
different than the one staff recommends or even direct staff to develop another option.  
The interim measures proposed by commentators (e.g., the installation of variable speed 
intake water pumps or cooling towers) would take at least a year to implement and would 
very likely predetermine a permanent solution before all impacts (such as from 
impingement) are fully understood and quantified. This could provide Mirant grounds to 
challenge the imposition of such measures or challenge the imposition of any additional 
measures once impingement impacts were known, thus delaying the goal of complying 
with the intent of the regulations. A better approach to expedite implementation of 
necessary permanent measures is to require Mirant to examine options and recommend 
permanent solution to reduce the adverse impacts on the Bay in advance of the mandated 
CWA 316(b) deadlines. Water Board staff did this with a California Water Code (CWC) 
§13267 letter requirement sent on December 21, 2005, requiring the results by November 
2007. These requirements are restated in the revised Tentative Order. Water Board staff 
proposes that the process now in place, as described in the revised Tentative Order, will 
address any adverse impacts in the shortest possible time. (See also the response to 
Comment 4)  
 
 
Comment 8:  There should be public participation during the period of the permit    
The commenters request that Board staff solicit public input when the Comprehensive 
Demonstration Study is completed in November 2007.  EPA specifically notes that it may 
be necessary to reopen the permit in late 2007 or early 2008.  Baykeeper urged that the 
permit include public participation requirements to foster transparency around this issue. 
E-4, B-9 
 
Response:  To the extentd resources allow, Water Board staff plans to establish a 
Technical Working Group to review work related to the Comprehensive Demonstration 
Study and to advise Mirant and Water Board staff.  It is anticipated this group will meet 
every one to three months until the study is completed.  Water Board staff intend to invite 
all the organizations that submitted comments on the revised Tentative Order to 
participate.  That being said, no specific public participation requirements exist in the 
revised Tentative Order for the Comprehensive Demonstration Study as there is no 
regulatory basis for such requirements.  If it is necessary to reopen the permit to 
implement the findings of the Comprehensive Demonstration Study, the Water Board 
must comply with public participation requirements for amending permits (i.e., a 
minimum 30-day public comment period). 
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Comment 9:  Compliance with the City and County of San Francisco Resolution   
A comment noted that the San Francisco Board of Supervisors unanimously adopted a 
resolution urging the Water Board to require Mirant to comply with water quality 
standards that protect the Bay.  It stated that the current Tentative Order does little to 
stop what they claim is the continuing degradation of the Bay that results from the 
operation of the Potrero Plant. 
S-2 
 
Response:  We disagree that the revised Tentative Order does little to stop degradation of 
the Bay. The Water Board seriously takes its responsibility and mandate to protect the 
water quality of San Francisco Bay.  The revised Tentative Order requires Mirant to 
comply with water quality standards through established legal processes and applicable 
regulations.  To reduce the adverse environmental impacts caused by the use of cooling 
water, we have gone beyond federal requirements by requiring that Mirant fully assess  
intake impacts and develop alternatives for addressing the impacts in advance of the 
mandated CWA 316(b) deadlines. The revised Tentative Order also requires a 316(a) 
thermal study to determine if the impacts of the thermal discharge and requires Mirant to 
analyze alternatives, select, and implement the measures that would most effectively 
reduce adverse impacts to the Bay. 
 
 
Comment 10:  Implementation of a community permit and electric reliability  
A commenter noted that the City of San Francisco, Communities for a Better 
Environment and Bay View Hunters Point Community Action (City/CBE/BVHPCA) 
drafted a Proposed Tentative Order that would begin immediately to mitigate what they 
claim is damage to San Francisco Bay without putting an undue burden on Mirant or 
jeopardizing electric reliability. 
S-3, C-10 
 
Response 
We appreciate the efforts and comments of these parties. However, after review of their 
proposal, Water Board staff determined that their draft permit is based on flawed 
interpretation of the Thermal Plan and Basin Plan Discharge Prohibitions as further 
discussed in our responses to Comments 27 and 29. 
 
 
COMMENTS ON THE DISCHARGE OF CONTAMINANTS 
 
Comment 11:  Use of 12 point moving average for PCB intake measurements   
Commenters questioned the requirements in the Tentative Order that the intake 
concentration of PCBs in the cooling water intake be determined by calculating the 
average of the 12 most recent data sets.  Since samples are only collected every six 
months it would be six years before a determination could be made. The outfall would 
then be compared with the inflow to determine if the facility was in fact discharging 
PCBs.  Commenters stated that the data should be collected over a much shorter time 
period.   
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In addition the commenter states that Federal regulations require there be no discharge 
of PCBs and that Board staff has undermined the prohibition of PCB discharges by 
authorizing intake credits. 
 
Commenters also stated that the Tentative Order fails to prohibit PCB discharges as 
required by law.  They state that it contains a loophole that would allow collection of 12 
samples over six years before compliance with the PCB discharge prohibition is 
evaluated.  They also state that the plant’s previous permit, issued in 1994, contained a 
blanket prohibition on the discharge of PCBs, and the Clean Water Act prohibits 
backsliding with less stringent effluent limitations.   
 
Another commenter noted that the Tentative Order finds reasonable potential for PCBs 
under Trigger 1 and Trigger 2 of the State Implementation Policy and requests that the 
Board reconsider the finding since it is based on low-level detection PCB analysis not 
approved by EPA for compliance purposes.  The commenter notes that the low-level PCB 
analysis was required by Water Board staff to support development of the San Francisco 
Bay PCB TMDL.   
B-2, E-2, C-31, M-6 
 
Response 
To address the concern over the time that it would take to accumulate 12 samples, the 
Tentative Order has been revised to require monthly monitoring of inflow and outflow 
samples for the first year of the permit.  Using the data already collected, 12 sets of 
monitoring data will be available within ten months of the effective permit date..   
 
Regarding the comment that the intake credits for PCBs undermines the PCB prohibition, 
we disagree. We believe the two requirements are consistent and not in conflict. The 
intake credit essentially requires that Mirant not add any PCBs to the discharge. They are 
only allowed to discharge the ambient PCBs that come into the plant from the intake 
water. The PCB prohibition effectively requires the same thing. Though the prohibition’s 
wording is slightly different than what was in the previous permit, this change is not 
backsliding as alleged by the commenter, but is instead identical to the PCB prohibition 
from federal regulations. As regards to the appropriateness of the intake credits, it is 
appropriate. The low detection data, though more qualitative than quantitative in nature, 
clearly indicate the presence of PCBs in both the intake and discharge. It is not surprising 
that PCBs are in the intake because San Francisco Bay is impaired by PCBs. Mirant’s 
discharge qualifies for intake credits because it meets all the criteria specified in the SIP 
for intake credits. 
  
Regarding the concern that the low level PCB data are not approved for NPDES purposes 
and, thus, should not be used to trigger reasonable potential and the resulting need for a 
limit, we disagree. Though we agree that the low level analysis cannot be legally required 
for NPDES compliance determination, the SIP does allow it to be used for reasonable 
potential analysis. At section 1.2, the SIP states “…the RWQCB shall use all available, 
valid, relevant, representative data and information, as determined by the RWQCB.” 
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Though the low detection limit method may not provide accurate enough data for 
compliance determination, its results are reliable qualitative evidence that PCBs are likely 
in the discharge (and intake) at levels above the criteria. We believe its results are 
credible because it is an USEPA developed and published method. It is also over 10,000 
times more sensitive than the higher detection limit method. If its results were higher by 
as much as five times, the one result that shows a level of 1026 pg/l, when divided by five 
would still be above the water quality criteria (170 pg/l). Thus, in our judgment, an 
effluent limit is appropriate.   
 
 
Comment 12:   The power plant is old and dirty 
Commenters state that the Potrero Power Plant is among the oldest and dirtiest plants in 
California and that the negative effects of these plants on air, water and human health 
cannot be ignored. They state that the plant employs outdated technologies that are 
known to have significant impacts on aquatic life and that it is time for Mirant to invest in 
the upgrades necessary to protect the Bay and to bring the plant into compliance with 
federal and state laws. 
S-4, B-10 
 
Response: 
The Water Board directly regulates water quality, not air quality and not how old the 
facilities are allowed to be. Air emissions are regulated by the Bay Area Air Quality 
Management District, who currently permits this power plant.  The revised Tentative 
Order addresses only the discharge of water to the Bay, and, based on the available 
information, the proposed effluent limits are protective of human health.  Effluent limits 
ensure that any constituents of concern released due to aging plant components are 
regulated.  Regardless of the age or condition of the plant, the facility complies and must 
continue to comply with discharge limits and prohibitions and federal regulations.  The 
revised Tentative Order requires that the facility comply with federal regulations by 
investigating and implementing measures to quantifiably reduce, to specified goals, the 
adverse environmental impacts caused by its use of cooling water. 
 
 
Comment 13:  Implementation of the proposed PCB Stormwater Study  
A commenter strongly recommends that the Water Board require Mirant to provide a 
detailed PCB Stormwater Study design in addition to the vague work plan submitted on 
February 1, 2006.  The commenter also recommends that the Board have the plan 
evaluated by independent technical experts and that Mirant make the study plan 
available to the public for comment.   
B-3, C-19, C-33 
 
Response 
We disagree that the PCB Study work plan is vague. We believe the level of detail is 
appropriate.  Although there is no formal public participation process for this study, all 
workplans for this site, including the one for the PCB stormwater study, are posted on an 
Internet web site that is readily accessible by the public.  Informal comments are 
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incorporated into plans, proposals and findings as appropriate.  Water Board staff actively 
seeks input and comment from technical staff of other government agencies.  Also, as 
mentioned earlier, as resources allow, Water Board staff plans to establish a Technical 
Advisory Group to review and comment on all workplans.   
 
 
Comment 14:  The Order should establish WQBELs for nickel and selenium 
The commenter states that the Board should establish water quality based effluent 
limitations (WQBELs) for nickel and selenium since limits must be established for all 
pollutants that have reasonable potential to cause or contribute to an excursion above 
any water quality standard.    The commenter also states that the permit should include 
an interim limitation for nickel and selenium because the Bay is currently listed as 
impaired for both pollutants and power plant cooling water is known to be a source of 
metals, especially nickel.  In addition, the commenter states that more data are needed to 
complete a reasonable potential analysis and additional monitoring should be completed. 
B-8, C-13 
 
Response:   
The reasonable potential analyses for selenium and nickel in the Tentative Order 
originally submitted for public comment, and the revised Order that incorporates most 
recent data that was submitted during the public comment period, concluded that no 
effluent limits are necessary. This is to be expected because the cooling water is not 
exposed to selenium when pumped through the heat exchange system.  Additional 
monitoring beyond what is required by the Tentative Order cannot be justified.   
 
For nickel, however, along with copper and chromium, very recent sampling data 
indicate that these metals were present at unusually high levels in one particular 
discharge sample.  This particular data set was not incorporated into the revised 
reasonable potential analysis because the data were anomalous and inclusion would have 
significantly increased the effluent limits for copper. 
 
Nickel and chromium are metals that are probably present in the piping and equipment 
that comes into contact with the cooling water.  If corrosion were to occur, then these 
metals could be discharged to the outflow cooling water.  These metals are, however, 
highly corrosion resistant, hence their use in alloys for such applications.  To determine if 
there is any corrosion, Board staff revised the Tentative Order to require monthly 
sampling for nickel and chromium for a twelve- month period.  In order to determine if 
there is any net discharge, both influent and effluent samples are to be collected and 
analyzed in the same manner. 
 
 
Comment 15:  Pollutants are being mobilized by the action of the intake 
The commenter states that the influent and effluent sampling data at the site indicate that 
pollutants of concern are mobilized by the cooling system’s impact on nearby sediments. 
The commenter also states that until the discharger demonstrates that these pollutants in 
the intake do not result from the flow through the cooling system sucking in polluted 
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sediment, pollution intake credits (e.g., for PCBs) should be denied.  The commenter, 
Golden Gate University and Communities for a Better Environment provide a table 
(Table 1) with data from samples collected at high tide and low tide, claiming that these 
data support the position that the facility is causing mobilization. 
C-4, C-20 
 
Response 
The system has been in place for over 40 years, so it can be reasonably assumed that it is 
in equilibrium and that settled sediments are not being disturbed.  Board staff do not 
agree that the information provided in the commenter’s table shows that sediment is 
being mobilized.  The data simply show that sediment levels relate to the tides, as one 
would expect.  The normal suspension and deposition of sediment on a daily cycle does 
not suggest any ongoing disruptions of buried sediment.   
 
The revised Tentative Order contains effluent limits for pollutants added to the discharge 
by the facility, not pollutants that already exist in Bay sediment.  The issue of allowing 
for intake credits for PCBs, has been examined in Comment 3. 
 
 
Comment 16:  Tentative Order finds, wrongly, that dioxins were not detected in the 
outfall 
The commenter notes that the Tentative Order does not identify discharges of highly toxic 
pollutants and toxicity.  It notes the presence of many toxic metals, but finds that dioxins 
were not detected.  The commenter states that elsewhere the Tentative Order shows the 
presence of dioxins in the outfall. 
C-22  
 
Response: 
Inconsistencies within the Tentative Order have been corrected.  The assessment of 
dioxins is complex.  Dioxins are a group of chemicals, one of which (2,3,7,8-TCDD) is 
considered the reference dioxin and is the most toxic.  Other dioxin and furan compounds 
are compared to this one in terms of their toxicity by what is termed toxicity equivalency.  
For example, one dioxin chemical may have one hundredth or one thousandth the toxicity 
of 2,3,7,8-TCDD.  To account for these differences between the various dioxins and 
furans, the toxic effects are weighted and added to see what the total would be equivalent 
to in 2,3,7,8-TCDD.  This is known as the dioxin Toxicity Equivalent or TEQ.   
 
At this site, 2,3,7,8-TCDD has not been detected.  Other dioxins have been detected, so 
dioxin TEQ was found.  When detected, outfall concentrations were less than intake 
concentrations.  There is no reason to expect that dioxins are created in the cooling water 
system at this facility.  The Tentative Order has been revised to reflect that reasonable 
potential exists for dioxin TEQ, but because the available data are insufficient to calculate 
an effluent limitation, no limitation is set forth.  Instead, the revised Tentative Order 
requires continued monitoring of these chemicals.  
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Comment 17: The Tentative Order does not address chronic toxicity 
The commenter states that the Tentative Order omits chronic toxicity in the discharge 
though the previous Tentative Order made this finding.   
C-23 
 
Response:  The revised Tentative Order addresses the requirements for chronic toxicity 
monitoring in Finding 60 and in the Self Monitoring Program, which is part of the Order.   
 
 
Comment 18:  The Tentative Order does not set mass discharge limits 
The commenter notes that the Tentative Order does not set mass limits or even attempt to 
quantify toxic mass loading for PCBs, dioxins or metals. 
C-24, C-27 
 
Response: 
The revised Tentative Order references Total Maximum Daily Loads (TMDLs) that are 
being developed that will establish allowable mass loadings for this and all other 
discharges in the region for impairing pollutants. Mass limits are not specified in the 
revised Tentative Order because either mass limits are not required, or not practicable. 
The standards for toxic pollutants are concentration-based, and, following the SIP, results 
in a concentration-based limit that is adequately protective. For toxic pollutants that are 
bioaccumulative, however, mass-based limits may be needed. PCBs, dioxins and mercury 
are bioaccumulative. Unfortunately, because of detection limit issues with the approved 
U.S. EPA analytical methods, it is impracticable to calculate a meaningful mass-based 
limit for these compounds.  
 
 
 
Comment 19:  The Tentative Order does not evaluate available evidence of toxic 
discharge.  
The commenter states that the Tentative Order’s analysis of dioxin and PCB discharge 
compliance with water quality standards is not accurate.  The commenter claims that the 
statement “pursuant to the SIP there is no reasonable potential for TCDD TEQ” is 
wrong and that the TCDD TEQ exceeds applicable water quality criteria and thus there 
is reasonable potential for dioxin TEQ.  The commenter states a similar situation exists 
for PCBs. 
C-25 
 
Response: 
For dioxins, there is no evidence of a discharge of 2,3,7,8- TCDD and no reason to expect 
that it would be discharged.  For dioxin TEQ, or TCDD TEQ, these have been detected in 
the influent and effluent at extremely low levels.  Similarly, for PCBs, using new 
experimental low-detection methods, PCBs have been detected in influent and effluent at 
similar levels.  For the dioxins analysis, the data indicate that Mirant does not contribute 
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dioxin TEQ to the discharge.  Similarly, for PCBs, using accepted compliance monitoring 
methods, there is no discharge of PCBs.  Using low-detection methods, PCBs can 
sometimes be detected.  The revised Tentative Order finds reasonable potential for both 
PCBs and dioxin TEQ (but not 2,3,7,8 TCDD).  The available data are insufficient to 
calculate effluent limitations for dioxins TEQ.  PCB discharges are prohibited, but 
provisions allowing for intake credits are included.  The revised Tentative Order requires 
continued monitoring of both these components. Please also see our response to 
Comment 16. 
 
 
Comment 20: Potrero discharge threats to human health are understated 
The commenter states that mass loadings of these pollutants (dioxins, PCBs and mercury) 
caused by Potrero’s high discharge flow, coupled with pollutant concentrations 
exceeding water quality criteria, indicate cause for concern about human health.   
C-26 
 
Response: 
Effluent limits for all pollutants, including those stated, are based on water quality 
standards intended, in part, to protect human health.  At this facility, the concentrations of 
the noted pollutants in the effluent, when detected, are effectively the same as in the 
influent.  This is to be expected, since the plant would not be expected to generate or 
discharge any of those contaminants.  Although these pollutants may be a threat to human 
health, there is no evidence to indicate that the effluent from this plant is contributing to 
that concern.  This issue of the sources of these pollutants within the Bay Area is a 
regional problem and cannot be associated with this facility in isolation. 
 
 
Comment 21:  Staff errs in stating that the cooling water has no contact with the 
process 
A commenter claims that the characterization that the Potrero plant does not cause any 
pollution with its cooling water is simply not true.  The commenter also claims that the 
facility pollutes the cooling water through several routes, including equipment corrosion, 
storm water runoff, potential chlorine spills, and sediment remobilization.  The 
commenter states that the purpose of the discharge prohibition is to protect the Bay from 
discharges containing such pollutants.   
C-28, C-29 
 
Response: 
The flow of water at Potrero is essentially for cooling purposes only; it has virtually no 
contact with process operations and is not industrial process water.  The commenter has 
not provided specific information to show that the discharger is contributing pollutants.  
Any incidental contamination due to material contact is addressed through the reasonable 
potential analyses, effluent limitations, and monitoring requirements.  See also the 
responses to Comment 27. 
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Comment 22:  Discharge data should be the difference between outflow & intake 
The commenter states that, in the Reasonable Potential Analysis, outfall data should be 
assessed relative to the corresponding levels at the intake so that the facility’s 
contribution to the outflow can be calculated.  The commenter recommends that outfall 
data without corresponding intake data be disregarded.   
M-2 
 
Response: 
Water Board staff concur that a closed once-through cooling system is different than a 
typical discharge of treated industrial or domestic wastewater.  However, the State 
Implementation Policy, on which the reasonable potential analysis is based, does not 
clearly call for intake concentrations to be considered in the analysis.  The reasonable 
potential analysis is to be based on the actual effluent discharge.  However, the evaluation 
of compliance with effluent limits may take into account constituents in the intake, and 
the revised Tentative Order includes intake credits for some constituents. 
 
 
Comment 23:  The Reasonable Potential Analysis for copper should be changed 
The commenter notes that more data are now available for use in the reasonable 
potential analysis; the number of sampling events has increased from around 11 or 12 
depending on the constituent, to around 25.  As a result, the new performance-based 
interim limit for copper should be 24.3 µg/L instead of 10.3 µg/L in the Tentative Order 
and Fact sheet.   
M-3 
 
Response: 
After careful consideration, staff agreed to incorporate the additional data, except for the 
data collected on November 3, 2004,(see also the response to Comment 1).  The 
concentrations of several constituents on that day is two or three orders of magnitude 
greater than the constituents collected on all other sampling days and appears to represent 
some anomaly.  Introducing such high levels distorts the calculation of the effluent limits.  
The effluent limit for copper, without the anomalous data, is 8.6 µg/L.  
 
 
Comment 24:  If the Board finds reasonable potential for mercury, new limits 
should be set 
The commenter proposes that mercury should not trigger the reasonable potential 
analysis if the analysis is based on paired intake and outfall data see comment 28, 
above).  The commenter notes, however, that if the Board finds reasonable potential for 
mercury, then the performance based limit for mercury should be based on the most 
recent data. 
M-4 
 
 
Response: 
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The Water Board staff does find there is reasonable potential and have imposed effluent 
limitations.  Water Board staff concur that all current data should be incorporated (after 
discarding the November 3, 2004, samples which are considered anomalous, see response 
to comment 1).  Incorporating these data, the effluent limitation for mercury is reduced 
from the originally proposed 0.056 µg/L to 0.032 µg/L.   
 
 
Comment 25:  Effluent limits for dioxin TEQ should not be required 
The commenter states that, at this site, 2,3,7,8 TCDD has never been detected.  The 
commenter notes that other dioxin congeners have been detected and then the equivalent 
toxicity, TEQ, has been calculated.  Moreover, the Board has traditionally based its 
effluent limitations for dioxin TEQ on the Basin Plan’s numeric Water Quality Objective 
for 2,3,7,8 TCDD (1.4 x 10-8 µg/L), but the discharger asserts that doing so is 
inappropriate because this value has not been promulgated as a numeric water quality 
objective for dioxin TEQ.  Recent analysis of paired samples for TCDD TEQ taken from 
the inflow and outflow data indicate that they are present at equal amounts in both the 
intake and outfall.  In addition, the commenter notes that Mirant has collected six data 
points over three years, thus complying with SIP requirements and no further sampling is 
required. 
M-5 
 
Response: 
Water Board staff concur that the data indicate there is apparently no evidence of net 
contribution of dioxin TEQ to the cooling water since, when dioxin TEQ is found in the 
discharge, it is also detected at similar concentrations in the inflow.  However, since it 
has been detected in the outfall, a reasonable potential for the discharge exists per the 
Basin Plan.  Because the data are insufficient to calculate an effluent limitation, the 
revised Tentative Order simply requires continued semiannual sampling at this time at 
both the inflow and the outfall.  
 
The comment regarding basing effluent limitations for dioxin TEQ on the numeric 
objective for 2,3,7,8-TCDD is moot because no effluent limitations are proposed.  
However, an effluent limitation for dioxin TEQ would be based on the narrative water 
quality objective in the Basin Plan for bioaccumulation.  The narrative objective is not in 
question; it was adopted legally.  To develop an effluent limitation based on the narrative 
objective, however, requires a numeric translation of the narrative requirement.  Because 
dioxin TEQ is defined as the amount of dioxin congeners equivalent to 2,3,7,8 TCDD, it 
is reasonable to use the 2,3,7,8-TCDD numeric objective to translate the applicable 
narrative objective. 
 
 
Comment 26:  Request for change in the Intake Credit Study, Provision 7 
The commenter, Mirant, supports performance of the Intake Credit Study identified in 
Provision 7 in the Tentative Order and, as part of this, proposes to relocate its intake 
sampling point to a place with better mixing of the intake water.  The commenter notes 
that the present location could lead to non-representative results. 
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M-8 
 
Response: 
Water Board staff recognizes that investigations should be conducted to establish an 
appropriate sampling point at the intake, samples from which truly represent the intake 
water.  Based on the results of Mirant’s study the Water Board will consider relocating 
the sample points to obtain more representative samples. 
 
 
COMMENTS ON THE BASIN PLAN DISCHARGE PROHIBITION 
 
Comment 27:  Basin Plan Prohibition 1 must be applied to this discharge 
Commenters stated that the permit must incorporate the Basin Plan’s prohibition on 
undiluted discharges.  They state that the Basin Plan prohibits discharges that contain 
“characteristics of concern to beneficial uses” unless those discharges receive a 
minimum initial dilution of 10:1, and that this is for protection against abnormal 
discharges and the continuous effect of discharges from treatment processes.  
Commenters state that the Water Board assertion, as written in the Tentative Order 
posted, that this prohibition applies only to sewage or other treatment processes, is 
incorrect.  They state, “Mirant chlorinates and dechlorinates its cooling water.  If an 
upset occurs in the dechlorination process, the resulting undiluted chlorinated discharge 
to shallow Bay waters would be devastating … the dilution requirement exists to protect 
against upsets, which by their nature are unreliable.”  They also state that the plant’s 
discharges contain many “constituents of concern,” including mercury and copper, and 
the Bay lacks the capacity to assimilate these pollutants.  To them, the recognition that 
there may be discharges from the plant, by definition, means that the outflow cooling 
water is a discharge and thus subject to the 10:1 dilution requirement.  Commenters also 
state that the chlorination-dechlorination of the cooling water (used intermittently to 
prevent biofouling) could be upset, and there could be a release of chlorine that would 
require the mitigating effects of a 10:1 dilution.  A commenter asserted that the discharge 
prohibition should be applied to thermal discharges.  Another comment references Board 
Order R2-2004-0026 that applies the discharge prohibition to the Crockett Cogeneration 
Plant and that this should be applied to the Mirant facility.   
B-6, C-8, C-14, C-17, C-21, C-29 
 
Response:   
The Basin Plan Discharge Prohibition 1 does not apply in this situation.  The Tentative 
Order has been revised to clarify findings related to Discharge Prohibition 1.  There are 
several reasons to support this position: 
 
(a) The discharge is water taken from the Bay, pumped through pipes and heat 

exchangers for approximately three minutes, and then returned to the Bay at an 
average temperature 10 degrees Fahrenheit higher than the intake.  It is virtually all 
(>99.99%) Bay water and not process water.   
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(b) The facility has been in operation since before the 1975 Basin Plan containing the 
discharge prohibition was adopted.  The discharge prohibition has never been applied 
to any cooling water discharge in the past 30 years, and nothing has changed to 
require application now. Though we recognize that staff memorandums do not 
establish Water Board policy, we note that in a memo written at the time (May 28, 
1974), the Chief of Planning wrote to the Executive Officer referring to industrial 
waste discharges, “The 10:1 dilution requirement should not be applied to cooling 
waters.” 

 
(c) The chlorination process referenced is not a continuous operation as in a sewage 

treatment plant.  It is used intermittently to treat each of the two heat exchangers for 
less than one hour each, five days a week, specifically to prevent biofouling of the 
heat exchanger tubes.  Before chlorine (as 12 to 14% sodium hypochlorite solution) 
can be added to the cooling water and pass through the heat exchanger tubes, sodium 
bisulfite is injected to the outflow from the heat exchanger stream.  Such systems are 
used extensively throughout industry and are highly reliable.  Such application does 
not change the nature of the water from cooling water to process waste water. 

 
(d) The discharge is water that has been taken directly from the Bay and is being returned 

to the Bay, with no known sources for the addition of mercury or copper.  However, 
as the comment states, since the Bay cannot absorb any more of these constituents, it 
does not matter if there is or is not initial dilution.  Effluent limitations in the permit 
ensure that these constituents do not pose a threat to beneficial uses. 

 
(e) The Basin Plan Discharge Prohibition does not apply to thermal discharge.  The Basin 

Plan Water Quality Objectives for temperature provides that temperature objectives 
for enclosed bays and estuaries are specified in the Statewide Thermal Plan.  While 
there are thermal provisions in the Basin Plan related to inland surface water and 
fresh water, there are no provisions specific to the Bay. 

 
In addition, the section in the Basin Plan, Discharge Prohibitions Applicable Throughout 
the Region (Section 4-5), states that “Exceptions to Prohibitions 1, ….will be considered 
where:  An inordinate burden would be placed on the discharger relative to beneficial 
uses protected, and an equivalent level of environmental protection can be achieved by 
…improved treatment reliability;”  This section further states that “In reviewing requests 
for exceptions , the Regional Board will consider the reliability of the discharger’s system 
in preventing inadequately treated wastewater from being discharged to the receiving 
water …” These statements clearly indicate that the Prohibition 1 is dependent on 
circumstances and not intended to be absolute. Therefore, because the Potrero plant’s 
treatment system is extremely reliable, and construction of a deepwater outfall would 
result in very little benefit by diluting a discharge consisting of 99.99% Bay water with 
essentially the same Bay water, even if Prohibition 1 applied to this discharge, we believe 
it appropriately qualifies for an exception to the Prohibition. 
 
Regarding the Crockett Cogeneration Plant, where the Prohibition applies, that plant does 
not predominantly discharge once through cooling water.  The discharge has some 
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cooling water, but is primarily conventional wastewater from a demineralizer that is 
treated in a treatment system. Thus the Prohibition in this case is correctly applied. 
 
 
Comment 28:  A Chevron-related case supports applying the Discharge Prohibition  
The commenter claims, “Staff refuses to apply Prohibition 1.  This region has had a 
checkered history of enforcing its Discharge Prohibition 1, repeatedly being chastised by 
the State Board.  See In the Matter of the Petition of Citizens for a Better Environment, 
et al., State Water Resources Control Board …. Once again the staff is trying to protect a 
facility’s discharge into shallow water …. There is no fundamental difference between 
Chevron’s cooling water discharge … and Mirant’s discharge.”   
C-7 
 
Response: 
The commenter misrepresents the true facts related to the petition referenced.  In that 
matter, the Water Board, in permit actions going as far back as 1978, had imposed 
Prohibition 1 on Chevron’s discharge.  The Water Board was not “chastised” by the State 
Board for not enforcing Prohibition 1.  In fact, the State Board upheld the Water Board’s 
imposition of Prohibition 1 in that case but did direct the Water Board to impose stricter 
interim effluent limits on the discharge until Chevron constructed a deepwater outfall.  
There are, however, two fundamental differences between the Chevron situation and this 
one that do not support the application of Prohibition 1: 
 
(a) Chevron was disposing of process wastewater (approximately 18.5 mgd) that had 

been mixed with cooling water (28 to 59 mgd).  The State Board determined that the 
discharge was predominantly process water and that the initial dilution of process 
water with cooling water from the facility, was less than 10:1  The only discharge 
from the Potrero plant, directly into the receiving water, is >99.99% cooling water. 

 
(b) Chevron’s discharge to Castro Creek, a confined water body similar to a dead end 

slough.  The Basin Plan Prohibition prohibits discharges to dead-end sloughs, 
regardless of dilution. The Potrero plant’s discharge is not to a dead-end slough. 

 
Therefore, Water Board staff concludes that the Chevron case does not support the 
application of the Basin Plan’s Discharge Prohibition to the Potrero plant. 
 
 
Comment 29: The permit must incorporate thermal waste limitations 
Commenters stated that the permit must incorporate thermal waste limitations that are 
protective of beneficial uses.  They state that the State Thermal Plan, which is 
incorporated into the San Francisco Bay Basin Plan by reference, requires that existing 
discharges of thermal waste to enclosed bays comply with limitations necessary to ensure 
protection of beneficial uses.  They also allege that it is specious for the permit to rely on 
an outdated study that finds there are no impacts to beneficial uses. 
B-7, C-30 
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Response:   
The State Thermal Plan states, “A. Existing discharges:  (1) Elevated temperature wastes 
shall comply with limitations necessary to assure protection of the beneficial uses and 
areas of special biological significance.”  The existing thermal study found no impact on 
beneficial uses caused by the elevated temperature wastes from this facility. There is no 
other evidence to refute this. However, as described in the revised Tentative Order’s 
findings, because the existing thermal study (completed by the previous owner of the 
facility, PG&E) may be outdated and may not reflect current conditions, the revised 
Tentative Order (Provision D.5) requires a thermal effects study to re-affirm that the 
discharge is not harming beneficial uses.   
 
 
Comment 30:  The Board’s 2001 draft permit correctly applied the discharge 
prohibition, while this Tentative Order does not  
The 2001 draft permit included a requirement stating, “Discharge of wasters … where it 
does not receive an initial dilution of 10:1 is prohibited.”   No such requirement appears 
in the current Tentative Order. 
C-7, C-15, C-16, C-17 
 
Response:   
The comment refers to a draft permit not currently under consideration.  It was an 
administrative draft permit prepared for Mirant’s new Unit 7 project, which Mirant has 
withdrawn from consideration. The draft was never brought to the Water Board, and was 
not adopted by the Water Board.  Draft documents are works in progress and frequently 
contain statements that are changed before documents are finished.  They are not 
recognized as reference sources.   
 
 
Comment 31:  Additional reasons why Basin Plan Prohibition 1 does not apply 
A commenter proposed additional text to be used in the Tentative Order to support the 
original finding that Basin Plan Prohibition 1 (described in Table 4.1, Discharge 
Prohibitions of the Basin Plan) does not apply.  The commenter emphasized the 
difference between process wastewater and non-process cooling water and the Board’s 
previous interpretations of this prohibition.  The commenter cites a Board policy memo 
(from 1974, after the Potrero plant began operations in 1965), stating that the 
prohibition did not apply to discharge of cooling water.   
M-7 
 
Response: 
Water Board staff acknowledge the supporting statements provided by the commenter 
and the Tentative Order has been revised, with one exception.  Contrary to the 
commenter’s assertion, Prohibition 1 applies, regardless of dilution, to non-tidal water 
and dead-end sloughs.  The commenter argued that the required 10:1 dilution only applies 
to non-tidal water and dead-end sloughs.  However, Prohibition 1 reads, “It shall be 
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prohibited to discharge any wastewater which has particular characteristics of concern to 
beneficial uses at any point at which the waste water does not receive a minimum dilution 
of at least 10:1, or into any nontidal water, dead end slough, similar confined water, or 
any immediate tributaries thereof.”  (Emphasis added.)  Therefore, the Prohibition applies 
to either dead-end sloughs, or certain discharges with less than 10:1 dilution, not just 
dead-end sloughs.   
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