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I.	SUMMARY








The discharger owns and operates the treatment plant located in Daly City. The plant provides secondary level treatment for domestic and commercial wastewater from the City of Daly City and portions of San Mateo County, the Town of Colma, San Francisco County Jail and the Westborough Water District within the City of South San Francisco.  The discharger's service area has a present population of 120,027.  The treatment plant has an average dry weather flow �
design treatment capacity of 8.0 million gallons per day (mgd), and can treat up to 25 mgd during the wet weather flow period. The plant presently discharges an annual average flow of 6.85 mgd into the Pacific Ocean, a water of the State and United States. The discharge point is west of the Vista Grande Tunnel structure on Ocean Beach, San Francisco County, through a submerged diffuser about 2,500 feet offshore.  





During a June 28, 2001 Board Staff compliance inspection, it was discovered that the Plant’s laboratory was not approved by the State Department of Health Services (DOHS) in the form Environmental Laboratory Accreditation Program (ELAP) certification. Certification is required by the Discharger’s NPDES permit.  This report discusses the lack of the required certification, and concludes that the Discharger has violated its permit.  Board staff recommend the imposition of an administrative civil liability in the amount of $35,180 of which, $5,000 is for recovery of staff costs.


 


II.	DISCUSSION:





Section B of Part A of “Standard Provisions and Reporting Requirements” of Permits Numbered 84-34, 89-147 and 94-140 and 00-017 states: “Water and waste analysis shall be performed by a laboratory approved for these analyses by the State Department of Health Services (DOHS) or a laboratory waived by the Executive Officer from obtaining a certification for these analyses by DOHS.”  The Discharger’s laboratory’s certification expired on December 31, 1984.


 


Since the inspection, the Discharger has taken the appropriate steps to regain ELAP certification. As of March 31, 2002, the Discharger has paid the required fees for the year 2002 registration to the DOHS. 





The lack of ELAP certification is a serious violation of Section B of Self-Monitoring Program Part A of NPDES Surface Water Discharge Permits and justifies the imposition of administrative civil liability penalties. The Self-Monitoring Program is the cornerstone of the NPDES implementation. For compliance verification the Regional Board relies on the discharger submitted self-monitoring reports, and ELAP certification is the means by which competence of the laboratory is assured. Without ELAP certification, the laboratory analyses and the results reported in the self-monitoring report become questionable, impairing the ability of the Regional Board to effectively monitor discharger’s performance and protect the quality of the receiving waters. 





III.	LEGAL BASIS FOR ACTION:





The violation discussed above is a violation of the Discharger’s NPDES permit for which the Regional Board may impose administrative civil liability under Section 13385 of the California Water Code (CWC).  Staff believes that the violation is a significant permit violation and warrants the imposition of an administrative civil liability.  Section 13385 of the CWC and the State Water Resources Control Board’s Water Quality Enforcement Policy (adopted by the Board on February 19, 2002) require consideration of the following procedures and factors that have bearing on the amount of liability:





INITIAL LIABILITY





Where possible an Initial Liability is based on the following factors: 





Nature, extent, and gravity of violations





Lack of ELAP certification and adequate laboratory staff are significant violations because the Regional Board relies on the self-monitoring to determine the Discharger’s compliance with its NPDES Permit.





Susceptibility to clean up, violators voluntary clean up efforts, and toxicity of the discharge





Cleanup is not applicable regarding lack of ELAP certification and adequate laboratory staff.





The degree of culpability


 


The Discharger is responsible at all times for ensuring proper operation and maintenance of the treatment plant and for maintaining certification and adequate laboratory staff to meet the NPDES permit requirements.





History of violations








	No Initial Liability is assessed, based on the following:


 The Discharger performed water analyses daily since 1/1/00 as well as purchasing analyses from a certified laboratory.








BENEFICIAL USE LIABILITY





There were no direct impacts on the beneficial uses based on lack of DOHS laboratory approval. 


BASE AMOUNT





The Base amount for these violations is $0.





ADJUSTMENT FOR DISCHARGER’S CONDUCT





This section not used.	


	


ECONOMIC BENEFIT





The penalty is estimated based upon the amount, adjusted to present value, the Discharger saved by not paying annual fees to DOHS for certification of the laboratory.  To estimate economic benefits to the Discharger from the non-payment of ELAP certification fees Board staff used U.S. EPA’s Benefits (BEN) model and cost data provided by the Discharger.  The BEN model determined the economic saving to be $30,180. 





The total economic benefit is $30,180.


      The total penalty is $30,180. �
�
�
�
�
�
STAFF COST





Staff time to investigate the violations and to prepare the Complaint and Staff Report totaled 50 hours, at an average cost to the State of $100 per hour.  Thus, the total staff cost is $5,000.





The total penalty after addition of staff cost is $ 35,180.





ADJUSTMENT FOR ABILITY TO PAY





The Discharger’s ability to pay the proposed civil liability is based on the Discharger’s 2002-2003 Fiscal Year revenue of $14.2 million with projected expenditures of $13.6 million. Based on this information, the Discharger is able to pay the proposed penalty without significant impact to its ability to fulfill its responsibilities.





CHECK AGAINST STATUTORY LIMITS





The maximum penalty that can be assessed administratively under Section 13385 of the CWC is up to $10,000 per day the facility was in violation of its permit.





The recommended penalty for this violation is below the maximum penalty that can be imposed. Mandatory minimum penalties do not apply.  


IV		RECOMMENDATION





The recommend civil liability is $35,180, which includes staff cost of $5,000. This proposed liability is in compliance with the CWC and the State Water Resources Control Board’s Water Quality Enforcement Policy (adopted by the on February 19, 2002).





This penalty should be imposed administratively rather than by referral to the Attorney General because:  (1) the penalty is sufficient to cover staff time expended on investigations and case follow-up while providing for limited compensation for unknown damage to Waters of the State and United States; (2) additional expenditures of staff time to seek greater penalties, such as through referral to the Attorney General, would provide no real benefit to the environment; and, (3) the means for imposition of reasonable penalties are provided for within the administrative civil liability provisions of the CWC.  
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