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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

COMPLAINT NO. R2-2003-0036

ADMINISTRATIVE CIVIL LIABILITY

IN THE MATTER OF

NORTH SAN MATEO COUNTY SANITATION DISTRICT,

SAN MATEO COUNTY

This complaint to assess administrative civil liability (ACL) pursuant to California Water Code (CWC)  Sections 13383 and 13385 is issued to the North San Mateo County Sanitation District (hereafter the Discharger) based on a finding of violations of Waste Discharge Requirements Order Nos. 84-34, 89-147, 94-140 and 00-017 (NPDES No. CA0037737). The period covered by this complaint is from January 1, 1985 to March 1, 2002 and violations during the period are subject to ACL under Section 13385(c) of the California Water Code (CWC).  

FINDINGS

1. The Discharger owns and operates the treatment plant located in Daly City. The plant provides secondary level treatment for domestic and commercial wastewater from the City of Daly City and portions of San Mateo County, the Town of Colma, the San Francisco County Jail and the Westborough Water District within the City of South San Francisco.  The Discharger's service area has a present population of 120,027.  The treatment plant has an average dry weather flow design treatment capacity of 8.0 million gallons per day (mgd).  The plant presently discharges into the Pacific Ocean, a water of the State and United States. The discharge point is west of the Vista Grande Tunnel structure on Ocean Beach, San Francisco County, through a submerged diffuser about 2,500 feet offshore.  

2. Wastewater treatment consists of influent coarse bar screening, primary sedimentation with flow equalization, secondary treatment and sedimentation, chlorination and dechlorination.  Flow equalization is only used when necessary.  

3. During the time period covered by this complaint the discharger was required to operate consistently with NPDES permits numbered 84-34, 89-147 and 94-140 and 00-017 issued by the Regional Board. Each included Section B of Self-Monitoring Program Part A which states:

“Water and waste analysis shall be performed by a laboratory approved for these analyses by the State Department of Health Services (DOHS) or a laboratory waived by the Executive Officer from obtaining a certification for these analyses by DOHS”.
4. CWC Section 13383  (a) authorizes the state board or regional board to establish monitoring, inspection, entry, reporting, and record-keeping requirements, and Section 13383 (b) authorizes the state board or the regional boards to require any person subject to this section to establish and maintain monitoring equipment or methods and provide information as required.
5. CWC Section 13385 (c) authorizes the Regional Board to assess an ACL for violations of waste discharge requirements, with an amount of up to ten thousand dollars ($10,000) for each day in which the violation occurs, as further specified in Section 13385 (c)(i).

ALLEGATIONS
6. The Discharger is alleged to have violated waste discharge requirements contained in Order Nos. 84-34, 89-147, 94-140 and 00-017 which require that water and waste analysis shall be performed by a laboratory approved for these analyses by the State Department of Health Services (DOHS) or a laboratory waived by the Executive Officer from obtaining a certification for these analyses by DOHS.

7. During a June 28, 2001 compliance inspection by Regional Board Staff, it was discovered that the discharger’s laboratory was not approved by DOHS for water and waste analysis. After further investigation it was determined that the Discharger had been operating without DOHS approval since such approval from DOHS expired on December 31, 1984.  

8. Certification fees were not required from 1985 through 1988. The Discharger did not pay the required fees and did not obtain from DOHS the required Environmental Laboratory Accreditation Program (ELAP) certification from 1989 to 2001. Since the inspection the Discharger has taken the appropriate steps to acquire approval from DOHS.  As of March 31, 2002, the Discharger has paid the year 2002 registration fee to DOHS for certification of the laboratory and certification has been regained.     

PROPOSED CIVIL LIABILITY

. 

9. The Regional Board could impose maximum civil liability of $10,000 for each day in which a violation of the permits occurred.  If the matter is referred to the Attorney General, a higher liability of $25,000 per day of violation may be imposed.

10. Issuance of this Complaint is exempt from the provisions of the California Environmental Quality Act (Public Resources Code Section 21000, et seq.), in accordance with Section 15321(a)(2), Title 14, California Code of Regulations.

11. In determining the amount of an ACL, the following factors, which are defined in CWC Section 13385(e) (quoted below) have been taken into consideration and are discussed in the herein attached Staff Analysis and Recommendations:

“The nature, circumstances, extent, and gravity of the violation or violations, whether the discharge is susceptible to cleanup or abatement, the degree of toxicity of the discharge, and, with respect to the violator, the ability to pay, the effect on its ability to continue its business, any voluntary cleanup efforts undertaken, any prior history of violations, the degree of culpability, economic benefit or savings, if any, resulting from the violation, and such other matters that justice may require.”

NORTH SAN MATEO COUNTY SANITATION DISTRICT IS HEREBY GIVEN NOTICE THAT:

1. The Executive Officer of the Regional Board proposes that the Discharger be assessed an ACL  by the Regional Board under CWC Section 13385  in the amount of $35,180 which includes $5,000 of staff cost in preparation of this Complaint.

2. The Regional Board shall hold a hearing on this Complaint on September 17, 2003, unless the Discharger waives the right to a hearing by signing the last page of this Complaint and checking the appropriate box, and there is no significant public comment.  By doing so, the Discharger agrees to:

a) Pay the full penalty of $35,180 within 30 days after the signed waiver becomes effective as indicated in item 4 below, or

b) Pay a penalty of a minimum of  $5,000, and complete a Supplemental Environmental Project (SEP) in an amount equivalent to a maximum of  $30,180.  The sum of the SEP amount and the amount of the staff cost to be paid to the State Board shall equal the full penalty amount of  $35,180.

3. If the Discharger chooses to propose an SEP, it must submit a proposal by September 8, 2003, for the Executive Officer’s approval and the proposed SEP should be in one of the following categories:

a.   Pollution prevention;

b.
Pollution reduction;

c.
Environmental clean-up or restoration; and/or

d.   Environmental education.
Any SEP proposal shall conform to the requirements specified in Section IX of the Water Quality Enforcement Policy, which was adopted by the State Water Resources Control Board on February 19, 2002 and the herein attached Standard Criteria and Reporting Requirement for SEP.  If the proposed SEP is not acceptable to the Executive Officer, the Discharger has 30 days from receipt of notice of an unacceptable SEP to either submit a new or revised proposal, or make a payment for the suspended amount.  All payment, including any money not expended for the SEP must be payable to the State Water Pollution Cleanup and Abatement Account.  Regular reports on the SEP implementation shall be provided to the Executive Officer according to a schedule to be determined.  The completion report for the SEP shall be submitted to the Executive Officer within 60 days of project completion.

4. The signed waiver becomes effective upon closure of the public comment period for this Complaint, provided no significant public comment is received by Board staff by the due date indicated in the appropriate public notice.

5. If a hearing is held, the Regional Board will consider whether to affirm, reject, or modify the proposed ACL, or whether to refer the matter to the Attorney General for recovery of the civil liability.

________________________________

Loretta K. Barsamian, Executive Officer

________________________________

                       Date

Attachments: Standard criteria and reporting requirement for supplemental environmental project

WAIVER

(The signed waiver becomes effective upon closure of the public comment period for this Complaint, provided no significant public comment is received by Board staff by the due date indicated in the appropriate public notice.)

[  ]
Waiver of the right to a hearing and agreement to make payment in full
By checking the box, I agree to waive my right to a hearing before the Regional Board with regard to the violations alleged in Complaint No. R2-2003-0036 and to remit the full penalty payment to the State Water Pollution Cleanup and Abatement Account, c/o State Water Resources Control Board at 1515 Clay Street, Oakland, CA 94612, within 30 days after the signed waiver becomes effective as indicated above.  I understand that I am giving up my right to be heard, and to argue against the allegations made by the Executive Officer in this Complaint, and against the imposition of, or the amount of, the civil liability proposed. 

 [  ]
Waiver of the right to a hearing and agreement to propose and complete an SEP 

By checking the box, I agree to waive my right to a hearing before the Regional Board with regard to the violations alleged in Complaint No. R2-2003-0036, and to complete a supplemental environmental project (SEP) in lieu of the suspended liability not to exceed $30,180.  I also agree to remit the balance of the fine to the State Water Pollution Cleanup and Abatement Account within thirty (30) days after the signed waiver becomes effective.   The sum of the SEP amount and the amount of the staff costs to be paid shall equal the full penalty amount of $35,180. I understand that the SEP proposal shall conform to the requirements specified in Section IX of the Water Quality Enforcement Policy, which was adopted by the State Water Resources Control Board on February 19, 2002, and be subject to approval by the Executive Officer.  If the SEP proposal, or its revised version, is not acceptable to the Executive Officer, I agree to pay the suspended penalty within 30 days of a letter from the Executive Officer denying the approval of the proposed SEP.  I also understand that I am giving up my right to argue against the allegations made by the Executive Officer in the Complaint, and against the imposition of, or the amount of, the mandatory minimum penalty proposed.  I further agree to complete the approved SEP within a time schedule set by the Executive Officer.



_______________




___________________



Name (print)





Signature




_______________




___________________



Date






Title/Organization

APPENDIX A 

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAM FRANCISCO BAY REGION

MARCH 2003

STANDARD CRITERIA AND REPORTING REQUIREMENT

FOR

SUPPLEMENTAL ENVIRONMENTAL PROJECT

A.
BASIS AND PURPOSE

The San Francisco Bay Regional Water Quality Control Board (Regional Board) accepts and encourages Supplemental Environmental Projects (SEP) in lieu of a portion of the ACL imposed on Dischargers in the Bay Area. 

The Regional Board does not select projects for SEP; rather, the Discharger identifies a project it would like to fund and then obtains approval from the Board’s Executive Officer.  The Board facilitates the process by maintaining a list of possible projects, which is made available to Dischargers interested in pursuing the SEP option.  This list is available on the Regional Board web site:

http://www.swrcb.ca.gov/rwqcb2/
Dischargers are not required to select a project from this list. Dischargers may contact local governments or public interest groups for potential projects in their area, or develop projects of their own. 

B.
GENERAL SEP QUALIFICATION CRITERIA

All SEPs approved by the RWQCB must satisfy the following general criteria:

(a) An SEP shall only consist of measures that go above and beyond all legal obligations of the Discharger (including those from other agencies).  For example, sewage pump stations should have appropriate reliability features to minimize the occurrence of sewage spills in that particular collection system.  The installation of these reliability features following a pump station spill would not qualify as an SEP.

(b) The SEP should benefit or study groundwater or surface water quality or quantity, and the beneficial uses of waters of the State. SEPs in the following categories have received approval from the Board’s Executive Officer:

· Pollution prevention. These are projects designed to reduce the amount of pollutants being discharged to either sewer systems or to storm drains. Examples include improved industrial processes that reduce production of pollutants or improved spill prevention programs.

· Pollution reduction. These are projects that reduce the amounts of pollution being discharged to the environment from treatment facilities. An example is a program to recycle treated wastewaters.

· Environmental restoration.  These projects either restore or create natural environments. Typical examples are wetland restoration or planting of stream bank vegetation.

· Environmental education. These projects involve funding environmental education programs in schools (or for teachers) or for the general public.

Further, an SEP should be located near the Discharger, in the same local watershed, unless the project is of region-wide importance.

C.
APPROVAL PROCESS

The following information shall be submitted to the Executive Officer for approval of an SEP:

1. Name of the organization and contact person, with phone number.

2. Name and location of the project, including watershed (creek, river, bay) where it is located. 

3. A detailed description of the proposed project, including proposed activities, time schedules, success criteria, other parties involved, monitoring program where applicable, and any other pertinent information. 

4. General cost of the project. 

5. Outline milestones and expected completion date.

Generally SEP proposals are submitted along with waivers of hearings. In such a case the approval of a proposal will not become effective until the waiver goes into effect, i.e. at the close of the public comment period. There will not be a public hearing on the SEP proposal unless new and significant information becomes available after the close of the public comment period that could not have been presented during the comment period.

D.
REPORTING REQUIREMENT

On January 15 and July 15 of each year, progress reports shall be filed for the SEPs with expected completion date beyond 240 days after the issuance of the corresponding complaint.

E.
FINAL NOTIFICATION

No later than 60 days after completion of the approved SEP, a final notification shall be filed.  The final notification shall include the following information:

· Outline completed tasks and goals;

· Summary of all expenses with proof of payment; and

· Overall evaluation of the SEP.  

F.
THIRD PARTY PROJECT OVERSIGHT

For SEPs of more than $20,000 the Board requires there to be third party oversight of the project. The Regional Board has made arrangements with the Association of Bay Area Governments (ABAG) to provide this oversight, or a Discharger may choose an alternative third party acceptable to the Executive Officer. If ABAG is chosen, six per cent of the SEP funds shall be directed to ABAG for oversight services (the remaining 94% of funds go directly to the SEP). If an alternative third party is chosen, the amount of funds directed to the SEP, as opposed to oversight, shall not be less than 94% of the total SEP funding. For projects greater than $20,000 the Discharger shall indicate when submitting the information required under C. above whether ABAG or an alternative third party oversight entity will be used.

APPENDIX B 

