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RESPONSE TO ADDITIONAL COMMENTS RELATING TO COST

PROPOSED AMENDMENT OF THE SAN MATEO COUNTY AND 

CONTRA COSTA COUNTY

MUNICIPAL STORMWATER PERMITS’ 

NEW AND REDEVELOPMENT PROVISION

AND PROPOSED REISSUANCE OF THE ALAMEDA COUNTY MUNICIPAL STORMWATER PERMIT

This document summarizes Board staff’s response to the additional written public comments relating to costs on the Revised Tentative Order (TO) reissuing the Alameda Countywide Municipal NPDES Stormwater Permit, and amending the Contra Costa Countywide and San Mateo Countywide Municipal NPDES Stormwater Permits.  The TOs for the reissuance and amendments were distributed for public comment on August 21, and the public comment period was closed on October 9, 2002.  At its December 18, 2002, initial public hearing of the item, the Board reopened the public comment period to allow interested parties to submit, by January 10, 2003, additional written materials relating specifically to the costs of implementing the proposed updated New Development and Redevelopment Performance Standards.  Board staff received additional comments from the following entities and elected officials:


· Alameda Countywide Clean Water Program (ACCWP)

· City of Berkeley

· City of Fremont

· Contra Costa Clean Water Program (CCCWP)

· Contra Costa Vector Control District (CCVCD)

· San Mateo Countywide Stormwater Pollution Prevention Program (STOPPP) and the City/County Association of Governments (C/CAG) (combined letter) 

· Town of Portola Valley

· Senator Jackie Speier

· Assemblymember Gene Mullin

· Assemblymember Leland Y. Yee, Ph.D.

· Home Builders Association of Northern California (HBANC)

· City of Daly City

· Natural Resources Defense Council, and 

· WaterKeepers.

Although the City of Half Moon Bay also submitted a comment on costs, staff recommends that its comment be excluded from the records because it was submitted three days after the Board-imposed closure of the public comment period.  Caltrans also submitted comments, but they were unrelated to costs and are not responded to here.  

Comment responses have been prepared in this unified document relative to the items for all three countywide stormwater programs because the comments address very similar requirements (and, where not, this is addressed in the comment and related response) and because a number of comments on one item were submitted, or revised and submitted, for the remaining two.  Creating a unified document has allowed duplication of the same response to very similar comments to be minimized and allows the commenters to more easily view the whole range of responses to the body of submitted comments.

SUMMARY OF ADDITIONAL COMMENTS AND BOARD STAFF’S RESPONSES

Alameda Countywide Clean Water Program (ACCWP) Comments

ACCWP Comment 1

Introductory comment noting that ACCWP is filing cost comments and requesting that the comments be distributed to the Board and included in the administrative record.

Response

Comment noted.  Comments will be distributed to the Board and included in the record.


ACCWP Comment 2

Economic conditions and, hence, the ability of municipalities to comply with the proposed new standards have changed since the Board’s October 2001 adoption of the Santa Clara MS4 permit.  This relates directly to the Maximum Extent Practicable (MEP) standard.  Permit requirements should reflect the ability of municipalities to comply with MEP standards in order to have an effective stormwater program that would receive widespread public support.

Response

Comment noted.  We note that implementation of best management practices (BMPs) to the MEP is generally thought to mean implementation of effective BMPs, and rejecting applicable BMPs only where other effective BMPs will serve the same purpose, the BMPs would not be technically feasible, or the cost would be prohibitive.  We take this comment to mean that, given changed economic conditions, some BMPs may have become cost-prohibitive to implement.  We believe that the revised Tentative Order provides sufficient flexibility to allow the co-permittees to implement appropriate BMPs under the permit.  This is discussed further below in ACCWP’s comments.


ACCWP Comment 3

The ACCWP permit as a whole is being reissued by the Board, as opposed to the proposed amendments of the Contra Costa and San Mateo permits.  Thus, costs associated with the new and redevelopment provisions come on top of significant additional provisions in other areas of the Tentative Order, and are especially burdensome to the Alameda County municipalities.

Response

Comment noted.  The revised provisions in the Tentative Order are part of the continuous improvement process envisioned in the implementing regulations for the NPDES stormwater program.  The ACCWP and a number of Alameda County co-permittees have served as leaders of stormwater programs in the Bay Area and nationwide.  As a part of this, they have worked to appropriately prioritize work under the permit requirements (e.g., by prioritizing industrial inspections), and we believe that this work will continue under the reissued permit.  We note that a number of the revised permit requirements are driven by federal mandates such as 303(d) and TMDL process and by a evolving understanding of what constitutes MEP, and must be included in the reissued permit.

ACCWP Comment 4

The ACCWP strongly supports the Board’s efforts to protect our local creeks and the Bay from the impacts of stormwater runoff and, in particular, runoff from new development and significant redevelopment projects.

Response

Comment noted.

ACCWP Comment 5

ACCWP urges the Board to make the following revisions:  

Exclude all road maintenance and reconstruction from the definition of significant redevelopment.

Response

This change has been incorporated into the Tentative Order.  Roads remain a primary source of urban runoff pollutants to creeks and the Bay, and may be included in future permit cycles.  As such, it will be necessary for the co-permittees to consider, identify, and develop appropriate means to address pollution from roads during this permit cycle and in coming cycles.  Opportunities to do this are present in the existing permit, for example as a part of reviewing site design standards—including roadway standards—under the TO.  With this review and the adoption of revised standards, as unnecessarily wide roads are reconstructed, opportunities exist to reduce their impacts by narrowing them, reducing impervious surface and creating opportunities to implement treatment controls.   

ACCWP Comment 6

ACCWP urges the Board to make the following revisions:  

Expand the permit determination regarding single-family homes in C.3.c.i.1.

Response

The TO has been revised to exclude the category of single single-family home projects from the C.3 requirements.  Based on communications with the co-permittees, we understand this is the most numerous type of site on which to implement clean water solutions, and therefore carries the greatest administrative implementation and cost burden.  Excluding this category appears likely to significantly reduce the administrative burden C.3 imposes on the co-permittees, allowing them to better implement C.3 for the remaining covered projects.  For some relatively more built-out permittees, this exclusion is likely to exclude the vast majority of potential projects that could fall under C.3 in their jurisdiction.  

It is relatively simple to include landscape based stormwater treatment in these projects, and we note that cumulatively, small projects are a significant source of urban runoff pollution, and this exclusion may need to be reviewed in future permit cycles.  Because small projects are a source of pollutants, and because projects are expected to have increasing flexibility to implement C.3 requirements as project size increases (e.g., to 2 houses, 4 houses, etc.), it is not appropriate to incorporate a blanket exclusion for multi-unit projects.   This request was previously considered and addressed in the past Response to Comments.

ACCWP Comment 7

ACCWP urges the Board to make the following revisions:  

Allow exemptions for some types of significant redevelopment, such as low-cost housing and core urban redevelopment.

Response

The T.O. has been revised to allow some types of exemptions for redevelopment projects involving transit village development, brownfields development and low and moderate income housing development.

ACCWP Comment 8

ACCWP urges the Board to make the following revisions:  

Remove the Group 2 project definition.

Response

In response to this comment and discussions with the co-permittees, the Group 2 definition has been revised to range from 10,000 square feet to 1 acre of impervious surface, rather than the previous 5000 square feet.  Additional time has also been added before the start of implementation of Group 2.  Based on discussions with the co-permittees, we understand that, similar to the single-family home exclusion, this is likely to substantially reduce the administrative burden on the co-permittees, and ensuing costs, to deal with small projects, enabling them to better focus on the remaining larger covered projects.  Please see also response to ACCWP Comment 6.

ACCWP Comment 9

We are submitting additional information regarding potential costs to the municipalities associated with the implementation of the C.3 requirements, broken into 4 catetgories:  (1) one-time start-up costs; (2) on-going administrative costs; (3) costs associated with public development projects; and, (4) costs associated with the inclusion of road reconstruction projects.

Response

Comment noted.  These categories are discussed and responded to further below, where the program has submitted more detailed comments.

ACCWP Comment 10

There have been and will continue to be significant start-up costs for both the Program and the member agencies due to the comprehensive nature of the new proposed standards.  We have reviewed the City of Walnut Creek’s analysis of short-term additional C.3 costs to that city, and believe that the estimated hours for the tasks are reasonable and would be generally applicable to cities in Alameda County, as stated in our submittal.

Response

We concur that the Permittees will incur “start-up” costs as they transition from the existing requirements to implement source controls, site design measures, and treatment controls, to the more detailed requirements in the C.3 provision.  However, CDM’s analysis for Walnut Creek appears to significantly overestimate the required start-up costs, because:

1. It does not give appropriate credit for the on-going implementation of very similar existing requirements by the co-permittees.  This includes implementation of existing requirements to implement post-construction stormwater controls (source controls, design measures, and treatment controls), to adopt appropriate CEQA, General Plan, and ordinance language, appropriately train staff, etc.  In their reporting to the Board under the existing permit, all Alameda County co-permittees have certified that they have met the existing performance standards, including the above.  That is, they are not starting from zero in implementing the revised requirements, but would rather be revising already-existing planning procedures.


2. Similarly, it assumes that the full costs of some work that could be needed under the Tentative Order, such as revision of General Plans and preparation of related CEQA documentation, would be borne by the stormwater program.  However, it is possible that a number of cities, in implementing the requirements referenced in (1), above, have already incorporated appropriate General Plan language.  For those where General Plan revisions would be required, such revisions could be completed along with revisions to other portions of the General Plan, thus allowing sharing of costs between programs.  The Tentative Order does not require separate revisions processes for General Plans. 

3. It does not appropriately address the role of the ACCWP in working with the co-permittees.  An important ACCWP function is to substantially reduce costs, where appropriate, by doing tasks once and sharing the result with all co-permittees, rather than having each co-permittee re-invent the wheel.  The CDM analysis assumes that many tasks that would typically be completed by the ACCWP, such as creation of forms, would instead be completed separately by each co-permittee.  Also, the Santa Clara Valley Urban Runoff Program has already developed some of these forms, and is making them available.

4. It does not take into account the size of each co-permittee and the relative applicability of the requirements to each co-permitee.  Many co-permittees are largely built-out and see very few projects each year.  In Alameda County, extreme examples are Albany and Piedmont, which see very few new or significant redevelopment projects in a given year.  The CDM analysis, as applied, assumes each co-permittee will spend a given minimum amount of time on start-up, even where Provisions might not be required (e.g., the City of Alameda does not have any applicable creeks to which the HMP would apply, and thus would be expected to have minimal compliance costs for that provision), or where it is unlikely that task would be implemented as envisioned by the CDM report (e.g., for the Cities of Piedmont or Albany, with very small staffs and very few numbers of potentially applicable projects, it seems likely that much less time would be spent on creating processes designed to ensure that much larger staffs communicate regularly and projects do not get lost in the shuffle). 

5. It appears to include estimates for requirements that are not a part of the revised new and significant redevelopment standards.  For example, it includes for each municipality an estimate of $150,000 to complete a Master Drainage Plan (MDP).  However, MDPs, which include mapping all storm drain infrastructure and scheduling maintenance and replacement of storm drain pipes, inlets, etc., are significantly more involved than any requirement in the Tentative Order, and are not required by the Tentative Order.  

While the CDM report includes estimates of required time for various tasks, it does not include a discussion of how those estimates were developed, how they compare to time spent reviewing projects under existing planning procedures, or other narrative information that could contextualize the numbers and allow them to be better understood as part of the co-permittees’ existing planning processes.  Given the other issues discussed above, the report raises more questions than it answers, and we strongly disagree that its estimates are reasonable and would be generally applicable to Alameda County. 

This is discussed in more detail in the response to ACCWP Comment 16, below

ACCWP Comment 11

The CDM report indicates that start-up costs would require about 2,400 hours per co-permittee at a cost of about $140,000/year over a 1-2 year period.  We expect the level of effort to vary significantly from one agency to the next.  If we assume that costs would be reduced somewhat for smaller cities, the average cost per co-permittee might be $100,000 per year, or a total of $1.7 million/year, plus the cost of overhead, which was not included in the CDM study.  Typically, overhead would increase costs by more than 50%, to a total of $2.5 million/year.

Response

Please see response to ACCWP Comments 10 and 16.  As noted therein, the CDM study appears to significantly overstate the likely start-up costs of complying with the revised standards.  While we concur that there will be some costs associated with the revised standards, the CDM report does not provide a substantive basis for estimating them.


ACCWP Comment 12  

An additional component of the start-up cost is the cost to the Program, paid for by the co-permittees, to conduct studies and develop products required by C.3.  The Program has already spent $50,000 to develop seven development scenarios, which incorporate the C.3 requirement.  A particularly costly item is the development of the HMP.  We understand that the Santa Clara Valley Program expects to spend over $500,000 to develop their HMP.  We have already expended $20,000 to develop the scope of work and expect to spend about $200,000 to develop our HMP.  We will benefit from Santa Clara taking the lead on this effort.

Response

We believe that Program-related startup costs are included in the CDM report.  Because the report did not appropriately separate likely co-permittee and Program tasks, however, these costs are included separately under each co-permittee (assuming each co-permittee would replicate separately work done elsewhere), thus substantially multiplying costs as compared to a situation where tasks were completed once by the Program and distributed to each co-permittee, with appropriate review.  Program preparation and distribution of task products  is a standard practice for appropriate tasks.  The CDM report does include estimates for Program involvement under its “short-term actions” table (Table 3), and these appear to include the types of tasks discussed by the commenter.  Thus, it seems that these costs are included in the CDM report.  

As noted above, we agree that there will be some Program-related startup costs.

ACCWP Comment 13

There will be significant on-going administrative costs for the co-permittees associated with implementing the C.3 requirements for private development projects.  One of the most significant costs will be for the inspection of treatment devices and enforcement actions against private parties that are not conducting adequate maintenance.  These costs will increase over time as more treatment devices are installed.

Response

Comment noted.  We concur that the co-permittees will incur costs to inspect treatment controls.  The Tentative Order includes a number of measures designed to allow these to be minimized.  These include requiring inspection of only a subset of measures (etc. etc.)

ACCWP Comment 14

To estimate on-going administrative costs, the Program developed two spreadsheets, which are included in Attachment 1.  Table 1 estimates the average annual number of Group 1 and Group 2 private development projects for most cities.  An estimate adjusted to include all co-permittees is incorporated into Table 2. 

Response

We appreciate the effort the ACCWP and co-permittees have made to estimate the likely numbers of private development projects that would be subject to the revised requirements.  This table would have been more helpful had it included a brief description of how the annual numbers were compiled.  Based on informal conversations with ACCWP staff, we understand that very little development is presently occurring in the cities, with the exception of several categories of residential development.  In order to better estimate construction in better economic times, the table, then, is a sort of 3-year running average of projects in the cities.  Some of the numbers seem high—for example, about half of the Group 2 projects (200 projects) and 15 Group 1 projects are listed as occurring annually in Oakland—a city that is built-out and which, now that the post-Oakland Hills fire and Jack London Square development are largely complete, seems to see lower levels of projects.  Under the existing permit, Board staff has asked that the co-permittees report all large new and significant redevelopment projects in their Annual Reports, plus a selection of about 5 smaller projects.  In the last two Annual Reports, Oakland reported a total of 4 projects larger than 4 acres in site size, plus a selection of smaller projects all less than 0.9 acres in size.  This average of 2 Group 1 projects annually falls well below the 15 reported for Oakland.  While the change in the economy may be responsible for some of this, it seems as likely that because so much of the City is built out, there are unlikely to be a significant number of large projects covered under the Tentative Order, even in good economic times.

We note that other co-permittees, including Fremont, Piedmont, Albany, Berkeley, and Hayward, are very close to or at build-out.  Fremont, for example, has an existing approved conceptual stormwater treatment plan for its largest remaining piece of undeveloped open space—the Pacific Commons business park.  As such, some additional information, such as a discussion of whether the reported numbers represented the expected annual number of projects in a built-out condition, or whether these numbers would be expected to change in the future as cities reach build-out, would have been helpful.  Overall, the numbers seem a bit high relative to the number of projects reported recently in the Annual Reports.

ACCWP Comment 15

Table 2 lists estimated numbers of projects and the major areas of activity that will be required.  The spreadsheet calculated the total number of hours required based on the number of projects multiplied by the estimated number of hours required per project.  The assumption underlying the estimate is that the number of projects will largely determine the level of effort required.  

Response

We appreciate the discussion that has been provided regarding the estimates, and concur with the assumption that, in an average sense, the number of projects is likely to determine the level of on-going effort required.  Again, we note that depending on factors such as the economy and as cities approach build-out, this number is likely to change.

ACCWP Comment 16

The estimated number of hours required annually to implement C.3 countywide increases from 12,000/year in year 5 to 19,000/year in year 15.  This increase is due to the increased numbers of inspections and enforcement required over time as more treatment devices are installed.  If we assume an average hourly rate, including wages, benefits, and overhead of $80/hour, in year 15, the countywide cost of implementing the private development portion of C.3 would be about $1.5 million/year, not including mosquito abatement activities.

Response

We appreciate the effort that has been made to develop this estimate, including some of the details, such as construction-stage inspections, which are important to ensure appropriate BMP implementation.  Further, we recognize that the changes to existing requirements will require work beyond that presently completed by the co-permittees.  However, we believe that it overstates likely costs in several areas.  

1. The estimate includes training for 600 employees annually, or more than 35 employees per co-permittee.  While the annual number of training hours is relatively low, it seems likely that very few co-permittees would have as many as 35 staff needing annual training, and many would have substantially fewer.  Thus, the countywide average would likely be quite a bit smaller.  Although not discussed in the table or attachments, we assume that staff needing training would include planners, engineers, stormwater program managers/staff, and public works staff completing inspection and maintenance activities.  The lack of supporting discussion describing how this estimate was reached makes it difficult to understand why 600 employees is appropriate, or to suggest a more appropriate number, and we do not do so here.


2. Similarly, the table suggests that 10 hours of additional plan review will be required for each Group 1 project, and an additional 5 hours for Group 2 projects.  It is difficult to understand from the submittal how this fits in with other aspects of plan review (e.g., grading and drainage, traffic and parking, zoning compliance, ADA, exterior appearance, etc.), and whether this would represent a significant change in plan review times.  

Also, under the existing permit, the co-permittees are required to incorporate appropriate design measures, source controls, and treatment controls into new and significant redevelopment projects.  In their past two Annual Reports (2000-01 and 2001-02), all co-permittees have certified that they are in compliance with the vast majority of these performance standards.  There is uneven implementation of these requirements, which is one reason for the revised requirements in the Tentative Order.  However, we believe that under the existing requirements, existing review includes a review of whether appropriate source controls have been included, whether impervious surface has been minimized, treatment control measure design and capacity, identification of the party or parties responsible for maintenance and related funding, and checks of submitted plans and designs for projects.  The revised requirements may require additional time, but it seems that they are largely already being implemented by the co-permittees.  While it is difficult to tell without additional information, it seems that 10 hours of additional review (for projects of more than 1 acre of impervious surface) or 5 hours (for projects between 5,000 square feet and 1 acre of impervious surface) are excessive, given the ongoing implementation of similar requirements.

Finally, we note that these costs appear largely recoverable through the fees charged to permit applicants by the co-permittees for design review.  


3. Annual coordination and reporting hours (2000).  Again, it would have been helpful for some background information to be provided with this number, which is an average of 2-3 hours of coordination per project.  It is unclear what this number means, although we could assume it is for coordination between municipal staff in different departments.  Assuming this, given the ongoing implementation of existing requirements, it seems unclear as to why the new requirements would add another 2-3 hours per project beyond existing coordination.


4. Inspection and Enforcement activities.  We appreciate that these have been incorporated into the table, as they are an important aspect of ensuring treatment controls are appropriately operated and maintained over time.  The TO provides a number of options for ensuring BMPs are appropriately operated and maintained, including 3rd-party certification, and we assume that for some projects, municipalities will piggy-back on existing inspections (e.g., add another couple boxes to the industrial/commercial inspection form and inspect treatment controls during industrial/commercial inspections that would be performed anyway), thus reducing the estimated inspection load.  Also, the TO does not require inspection of 20% of facilities per year, although it is reasonable that the ACCWP would use this as an estimate, given similar requirements elsewhere in the permit for inspecting industrial and commercial facilities.  We suspect that a smaller number of facilities could be inspected each year, with appropriate prioritization (i.e., “problem” facilities are inspected more frequently).  Finally, it appears that the table assumes projects will be built at a constant annual rate based on the estimated number of projects in Items 1 and 2 of this table (please see Response to ACCWP comments 14 and 15 regarding this estimate).  However, these numbers are likely to change as more cities approach build-out, and fewer new projects come on-line.  This means that regardless of the accuracy of other estimates, estimated staffing requirements seem likely to be overestimated for future projects. 

In summary, the referenced table provides a helpful framework for understanding the areas in which staffing could increase and/or change over time in response to the C.3 requirements.  However, many of the estimates of the additional time needed to implement the revised C.3 requirements seem high, particularly given that very similar requirements are presently being implemented by the Co-permittees.  The lack of discussion about how the numbers were developed makes it difficult to understand why they are as high as they are.  While additional time will be required, the table may substantially overestimate that time.

ACCWP Comment 17

There will be costs associated with incorporating the C.3 requirements into public projects such as road widening or the construction of new facilities.  However, the number of projects is not well-defined at this time and we would expect the cost to vary significantly depending on the specifics of each project.  We are not able to provide an estimate of these costs, but expect them to be significant.

Response

Comment noted.  We have revised the TO to exclude road reconstruction projects from the C.3 requirements.  As such, a very large category of municipal projects has presently been excluded from the permit.  We concur that there will likely be some additional cost to incorporate design measures, source controls, and treatment controls into public projects.  However, as noted in the Fact Sheet and our earlier Response to Comments, we believe this cost will typically range from 1-2% of overall project cost.  The TO allows for implementation of alternate mitigation where such implementation is impracticable from a cost- or space-constrained standpoint.  Given the other revisions, we believe that the TO provides sufficient flexibility to incorporate controls into public projects without rendering them infeasible.


ACCWP Comment 18

The requirements to include road reconstruction projects in the definition of Group 1 and Group 2 projects would create the single largest financial impact on cities.  The ACCWP contracted with the consulting firm URS to determine how the C.3 requirements could be incorporated into an actual one-acre road reconstruction project within Berkeley—a project typical of such projects with urbanized areas of Alameda County.  The analysis indicated that there were two likely options for meeting the requirements.  One option would cost about $50,000 installed, the other about $180,000 installed.  With maintenance costs and assuming a 20-year lifetime, this would result in additional costs of about $70,000 to $200,000.  The more expensive system might be required in an area where the Hydrograph Management Plan applied.    This translates to an increase of between 34% and 99% in estimated project cost without the measures.  

Response

Comment noted.  Please see also response to ACCWP comment 19.

ACCWP Comment 19

This increase in cost will be a significant burden on the co-permittees.  Road funds are presently insufficient, and the State budget shortfall has caused the State to withhold many millions of dollars that the co-permittees had counted on receiving.  These costs cannot be offset by development fees, as may be the case with review of private projects.  For example, Alameda County estimates it will need to reconstruct 200 miles of roadway in the urbanized areas of unincorporated western Alameda County over the next 20 years.  This translates into about 825 acres of roadway, which at $70,000 per acre would cost the County about $58 million, or $3 million/year.  At $200,000/acre, this would cost the County $165 million, or $8 million/year.  These costs are for the unincorporated areas of the County only.

Response

The TO has been revised to eliminate, in this permit cycle, the requirement to include treatment for road reconstruction projects.  However, we note that at almost 2 square miles of impervious roadway surface to be reconstructed over the next four permit cycles, the area that would be reconstructed represents a significant source of urban runoff pollutants to creeks and the Bay, and one that is tied to a highly impacting mode of transportation that seems unlikely to change any time soon, giving existing development patterns.  As such, it will be important during this permit cycle and in coming permit cycles for the co-permittees to identify and/or develop and implement methods to address pollutants discharged from roadways.  On a related issue, we note that the co-permittees completed work on a manual for unpaved roadways that we understand has been useful to reduce pollution (largely through erosion) from unpaved roadways in Alameda County.

We strongly disagree with commenter’s estimate of treatment costs for unincorporated roadway road reconstruction projects.  For example, on the face of it, a cost of $70,000 to implement treatment controls for a 1-acre roadway reconstruction project would lead one to believe that treatment control costs are $70,000/acre.  In fact, though, this substantially overstates the per-acre cost.  The catchment examined by the URS study is more than 7 acres in size, including the 1-acre roadway project   area.  Given constraints outlined in the report, in order to treat the roadway, a co-permittee would also have to treat the remaining catchment area.  

Under the TO, a co-permittee, in treating the whole catchment, could propose to “bank” the remainder for use on other projects, thus substantially reducing the per-acre cost, to approximately $10,000 – 15,000 acre.  This would be about $8 – 12.5 million over the coming 20 years, or about $400,000 – 625,000/year for treatment controls, assuming the Berkeley example is typical of other road projects.  Such banking on projects, where treatment could be implemented at a lower average cost, would also provide a source of credits for projects where treatment is clearly impracticable, and which would need to seek treatment elsewhere under the TO.  That is, the TO includes a mechanism that allows the co-permittees to seek the lowest-cost solutions for their projects.  Were roadway reconstruction projects required under the TO, the example project could even be proposed as impracticable, and utilize banking from another projects 

ACCWP Comment 20

We request the Board revise the TO as follows:  exclude all road maintenance and reconstruction from the definition of significant redevelopment; expand the permit determination regarding single-family homes; allow exemptions for some types of significant redevelopment; and, remove the Group 2 (5,000 square foot) project definition.

Response

Please see our responses to ACCWP comments 5-8.

ACCWP Comment 21

We believe that the costs necessitated by the Provision C.3 requirements are wholly unreasonable.

Response

Comment noted.  We have revised the TO on several occasions to help address this comment and  believe the costs fit under the MEP standard for permit implementation.

ACCWP Comment 22

Table 1.  Estimated annual number of Group 1 and Group 2 projects.

Response

Please see response to ACCWP comment 14.

ACCWP Comment 23

Table 2.  Estimated staff resources required countywide to implement on-going C.3 provision requirements for private development projects.

Response

Please see response to ACCWP comments 15 and 16.

ACCWP Comments 24 and 25

Copy of CDM report’s table estimating staff start-up and “short-term action” time for the C.3 requirements.

Response

Please see response to ACCWP comments 10-13.

ACCWP Comment 26

URS Conceptual Design Memorandum – Scenario 2:  Low gradient urban street without existing storm sewer.

Response

Please see response to ACCWP comments 18-19.

We appreciate the ACCWP’s efforts to prepare this example, as well as the additional examples for commercial projects, residential projects, etc. (draft memoranda were prepared in August 2002).   The urban street memorandum identifies both important constraints, such as the need to treat runoff from adjacent catchment and the absence of underground storm drains from some streets, and opportunities such as porous pavement and infiltration trenches.  We note that additional opportunities are present for many streets in Alameda County as those streets are significantly re-worked.  These include, for example, reducing street widths along an entire reach of street, where streets have been overdesigned relative to the traffic load they are required to carry, or periodically reducing widths using traffic calming measures such as landscaped “bulb-outs,” which could also serve as bioretention facilities, and which could serve other functions, such as improving pedestrian safety.  Further, we note that the TO, as also discussed in the URS memorandum, allows significant flexibility under the waiver provision, so that even if incorporating treatment controls for a particular project required treatment of area beyond that project, that area could be banked for use on other projects.

City of Berkeley Comments

Berkeley Comment 1

The City is filing these comments and requests that they be distributed to the State Board members and made part of the record in this proceeding.

Response

The comments will be provided to the Regional Board members, who are considering the permit reissuance, and included in the administrative record.  Should the permit be appealed, the comments would be provided to the State Board members as part of the matter’s administrative record.

Berkeley Comment 2

The City is supportive of the reissued permit’s important steps forward in the regulation and control of pollutants contained in urban stormwater runoff, the effort to administer, implement, and comply with the new requirements will require substantially increased human and financial resources at a time when the City’s resources are severely strained.  The proposed requirements will create problems for the City’s pavement management program.

Response

Comment noted.  Please see response to City of Fremont comment 3 and, regarding road projects, ACCWP comments 17-19.  We note that, similar to Fremont, the City has reported in the last two Annual Reports that it is complying with the vast majority of existing performance standards in the Permit, and that it is presently requiring projects to incorporate appropriate source controls, design measures, and treatment controls.  While we agree that the new permit will require some additional costs to the City, we believe these costs are evolutionary rather than revolutionary.  Given the City’s present level of build-out, we believe that compliance with the changed standards should be possible in large part with training of existing staff.

Berkeley Comment 3

URS has completed a report analyzing how C.3 would affect pavement reconstruction projects (attached).  At the hearing on December 18, 2002, I testified on one possible project using the project in the URS memorandum.  That project has an area of 1.07 acres, and drains an area of 7.76 acres.  The only option feasible would be the CDS option, which would need to be sized for the entire drainage basin, since the nearest underground storm drain is two blocks away.  The cost to reconstruct the street is approximately $210,000.  The cost for the CDS unit is approximately $70,000.  This represents 33 percent of the project cost, far exceeding the 1-2% reported by Board staff.  The effect of the C.3 requirements on the City’s 5-year street plan is that it will increase street reconstruction costs by up to 74%.  The attached table summarizes our analysis of the cost impacts for the planned pavement program.  The base cost for planned reconstruction is approximately $11.4 million.  The cost for complying with C.3 will add approximately $8.3 million, or 74%, to the cost of the program.  This cost increase has not been programmed into the City’s revenue sources, which will create a backlog of street reconstruction.

Response

Street reconstruction has been removed as a requirement from the TO for the present permit cycle.  Please see response to ACCWP comments 17-19.  In summary, we appreciate the submitted analysis.  However, it does not reflect the significant credit, or banking, that could be attained, under the TO’s waiver provision, by the unavoidable treatment of drainage areas beyond a particular roadway project.  This banking means that not every roadway project would need to implement treatment controls—in fact, it seems likely that controls could be concentrated in a relatively small number of those projects where they were cheapest or otherwise easiest to implement, substantially reducing costs as compared to the stated estimate.  Additionally, we recognize the pilot efforts Berkeley has undertaken to implement traffic calming measures (e.g., along Milvia Street and at numerous intersections in the City).  As discussed in the URS memo, continued implementation of these measures could provide additional opportunities for treatment of street runoff.  Overall, examination of the submitted summary table suggests treatment could be completed and banked in projects such that the cost of this measure for street reconstruction projects would be less than stated by at least an order of magnitude, and potentially by more than that.

Berkeley Comment 4

Our analysis was based on the assumption that the required facilities could be constructed.  In the built-out environment in Berkeley, existing infrastructure creates extreme underground congestion.  Examples include BART, existing sanitary sewers, gas lines, water lines, cable TV, electrical, etc.  The cost impacts included in our cost analysis could increase as projects are designed and constructed.

Response

Comment noted.  Please see response to Berkeley Comment 3.  By concentrating treatment into several projects and banking the additional treated area under the waiver provision, the City could focus on those projects where it is relatively easier to implement controls, thus minimizing potential additional costs.

Berkeley Comment 5

The City is generally in favor of the goals of C.3, but we suggest postponing implementation of C.3 or alterting the provision to align more closely with the watershed approach to pollution reduction.  The attached map show the locations of the planned pavement reconstruction in the next 5 years.  Paving programs are driven by street surface condition, which distributes the work throughout the City.  The figure shows how the pavement reconstruction program fits with the drainage sub-basins within the City.  Imposing water pollution control improvements on a priority system based on pavement condition is not efficient.

Response

Comment noted.  Please see response to Berkeley Comment 3.  Were a road reconstruction requirement implemented in the Permit, the City is not prevented from developing its own plan for addressing treatment on a catchment-specific basis, beyond some limits in the waiver provision.  Similarly, during the coming permit term, the City will be free to work within the ACCWP and with Board staff to develop an alternate means of implementing water pollution control improvements for street reconstruction projects, and we would welcome the City’s involvement in such an effort. 

Berkeley Comment 6

In conclusion, the City urges the Board to delay the proposed C.3 requirements for another year while their impacts can be considered over the entire range of implementation conditions.

Response

The permit presently includes significant delays in implementation to allow cities to “ramp up” from their ongoing implementation of very similar requirements.  In addition, we have made revisions to the TO, including exempting, for the present permit cycle, road reconstruction projects, exempting projects consisting entirely of one single-family home, and increasing the Group II threshold to 10,000 squre feet. We believe these delays and revisions are sufficient to allow the co-permittees to comply with the C.3 requirements.

Berkeley Comment 7

Summary table of Street Reconstruction Projects.

Response

Please see response to Berkeley Comment 3.

Berkeley Comment 8

URS Conceptual Design Memorandum – Scenario 2:  Low gradient urban street without existing storm sewer.

Response

Please see response to ACCWP Comments 17-19 and Berkeley Comments 2-3.

City of Fremont Comments

Fremont Comment 1

The City is submitting these comments and requests that they be provided to the Board members and included in the administrative record.

Response

The comments will be provided to the Board members and included in the record for this matter.

Fremont Comment 2

The City requests that application of new C.3 requirements to Group 2 projects be delayed until the next permit issuance in 2008.

Response

The cost burden for implementation of Group 2 projects has been significantly reduced through changes in the scale and manner of implementation.  Please see response to ACCWP Comment  8.

Fremont Comment 3

We are supportive of steps to control urban stormwater runoff pollutants.  However, we are extremely concerned with increased costs to the City that will inevitably result from the proposed modified regulations.  We are particularly concerned with the proposed revision to the C.3 requirements.  The cost to the City for the activities related to compliance, including staffing, training, maintenance and inspection of stormwater treatment facilities, and reporting, is expected to be as much or more than $500,000/year.  This does not include the cost private projects will incur, primarily the cost of installing and maintaining the new stormwater measures on their properties.

Response

We concur that there will be additional costs to the City to implement the revised requirements, and appreciate the effort the City has undertaken to provide an estimate for the increased costs.  We recognize that this was done on a very short time schedule; however, it would have been helpful had the City provided some background or additional discussion to help describe its estimate of additional costs.  This is because the City has presently certified it is complying with existing very similar requirements in its present MS4 permit.  For example, in both the 2000-01 and 2001-02 Annual Reports, Fremont certified that it was meeting existing requirements to ensure that appropriate controls are incorporated into new and significant redevelopment projects; to ensure staff are appropriately trained; to ensure that CEQA review and General Plan policies appropriately review/reflect water quality issues, and so on.  The City also listed a number of projects, ranging from less than an acre to more than 100 acres, on which both design measures and post-construction treatment controls had been incorporated.  We note that we have worked directly with City staff on several projects, in addition to being invited by the City to complete informational workshops on the proposed revised requirements, and have found City staff, including top staff, such as the City Engineer, to be well-educated on the existing requirements, and capable as far as implementing them.

We concur that the City will incur additional costs to implement the revised requirements, but would suggest that these would be to make relatively minor changes in its ongoing implementation effort.  For example, staff would need to review the amount of impervious surface for projects near the cutoff for Group I or Group II projects; in this, the City could use or adapt the form already prepared by the Santa Clara stormwater program.  Similarly, treatment controls would need to be reviewed to ensure they meet the sizing standards in the permit.  Standards for this seem likely to be developed by the stormwater program as a whole; again, this seems a relatively minor change to what is an existing process.  Perhaps the largest changes would be regarding the requirements to keep a list of installed controls and to inspect a subset of controls to ensure appropriate operation and maintenance over time.  The City presently contracts stormwater inspections to the Union Sanitary District, and may have estimated a number of additional inspections based on its ongoing costs with USD.  Again, this type of information would have been helpful to understand the City’s estimate.  Further, an estimate of likely future projects, while difficult to make, might have assisted an understanding of City costs.

Finally, we note that the City has ongoing watershed management efforts, including creek restoration projects, which it is completing in the Laguna Creek watershed.  This includes a proposed project on a reach of Mission Creek on which the City has worked collaboratively with the County, three schools, and the local neighborhood.  In this area, the City has worked to implement measures beyond the strict requirements of the permit—measures likely to substantially improve beneficial uses and reduce the Flood Control District’s maintenance costs over time.  We strongly support these efforts, and recognize that they could play a role in complying with some of the C.3 requirements.  A portion of the cost estimate may have come from the work completed for these projects.  

Overall, we appreciate the work the City has done to submit this estimate, but because of the lack of discussion, it is difficult to understand how it was developed and how it relates to the City’s ongoing implementation of very similar requirements.  It seems somewhat high.

Fremont Comment 4

The economic downturn has substantially reduced the City’s revenues, and the State’s current financial crisis is likely to have further impacts.  The City simply does not have the financial capacity to absorb the expenses associated with new permit requirements without impacting basic services.  In addition, the cost to private developers may have a negative impact on future projects at a time when economic growth is sorely needed.

Response

We recognize the ongoing budget situation present in California, but respectfully disagree with this comment, in that we believe the City is not taking sufficient credit for its ongoing compliance with very similar requirements.  Based on our review of its recent annual reports and periodic meetings with the City, we believe the City presently has trained staff in place who, with some additional training on the specifics of the revised requirements, are likely to be able to implement them.  

The Bay Area generally, including the City, has some of the highest property values and most desirable property in the United States.  While the technology sector is experiencing a downturn with the end of the dot-com bubble and the present recession, it seems likely that the concentration of companies and educated workers in this area, combined with the desirability of the climate and area generally, will result in continued growth over the long term.  Compared to other locations in the U.S., Bay Area projects are in one of the best positions to adopt the measures required in the Permit.  Board staff have previously demonstrated that costs to developers to implement treatment controls are likely to be within 1-2% of total project costs, and the Permit allows flexibility for projects to implement BMPs to provide equivalent water quality benefit elsewhere when controls are impracticable for a given project.  Thus, we believe the permit will not have a significant negative impact to future projects.  Ideally, it will even encourage imaginative and innovative designs that will help increase property values and result in a more interesting and livable City and Bay Area.

Fremont Comment 5

Compounding the cost increase issues is the recent California Court of Appeal decision in Howard Jarvis Taxpayers’ Association v. City of Salinas, which may be interpreted to significantly limit the ability of local governments to impose storm sewer user fees.  

Response

We concur that the referenced decision may limit the ability of governments to impose storm sewer user fees, by requiring them to obtain a vote to impose such fees.  However, we note that other jurisdictions, such as the City of Dublin, are using other measures, such as deed requirements, to achieve the same goals where new development projects are implemented.  That is, we believe other opportunities remain to appropriately fund implementation of the proposed requirements.

Contra Costa Clean Water Program (CCCWP) Comments

CCCWP Comment 1

Annual compliance costs for staff are estimated at about $4.8 million, plus costs for 3 other munis.  Technical support costs are estimated to be $1.8 million for 6 cities, and required staffing increases of 27 FTEs are expected. 

Response

This Response corresponds to the information submitted by each municipality in Contra Costa, following the table format developed by the City of Walnut Creek (otherwise known as the CDM Report).

We do not dispute that the proposed amendment will result in increased implementation costs to Permittees; however, the scope and magnitude of those increases as represented in the CDM Report for each Contra Costa municipality, are not defensible.

Cost Estimates Unsubstantiated, Therefore Unreliable

The CDM Report format provides a detailed and realistic breakdown of the activities ("Short-Term Additional Staffing and Cost Impacts") that are anticipated in order to comply with the proposed amendment
.  Lacking in the report, however, is the basic supporting information necessary to validate the purported numbers.  The CDM Report does not document the bases and assumptions used to estimate projected staff hours (i.e., were the projections based on time taken to complete similar projects, or arrived at by a guess).  The Report also does not cite references that would substantiate the estimates presented for total project cost increases, and construction costs for typical treatment BMPs.  Without such references, it is impossible to verify whether these cost calculations are reliable.  Without references, it is also impossible to examine whether the estimates were calculated using the same parameters used in Regional Board staff's cost estimates, or whether costs unrelated to the New and Redevelopment provision have been inappropriately included.

Estimates Likely Too High

We find the CDM Report staff time estimates to be unreasonably high, for the reasons presented below:

Cost Sharing is Both Possible and Likely

Based on the collaborative structure of the Contra Costa Clean Water Program, most of the activities itemized in the CDM Report will be undertaken jointly by the Permittees, and in many cases, will be developed at a Program-wide level
.  Examples of such activities include: 

 Review CEQA initial study checklists and other environmental documents, and modify as needed to include relevant questions;

 Revise forms and guidance provided to project applicants to reflect new requirements and criteria;

 Develop language for documents assigning maintenance responsibility (template);

 Develop template for additional reporting to document compliance (Annual Report, Pesticide Report);

 Formulate IPM policy for municipal stormwater treatment BMP's;

 Incorporate new requirements into development conditions of approval;

 Train affected municipal staff regarding new requirements and revised procedures;

 Provide initial outreach/education to project applicants and development community regarding new requirements and revised procedures;

 Develop procedures for:

o Requesting and logging appropriate information from development applications in order to determine applicable projects;

o Allowing alternative certification of design criteria by qualified parties;

o Tracking O & M with a database to log information about installed BMP's;

o Inspection and verification of BMP's;

 Develop tracking systems for:

o Documenting review process and compliance with requirements;

o Documenting and reporting waivers granted with compensatory mitigation.

Each municipality has projected staff hours for these activities as if they will be developing them completely independently of each other.  We believe it is likely that either the Program or one City will develop the product (which may—or may not—take the number of hours projected in one municipality's CDM report), and the rest of the permitees will then adopt the completed product, using minimal hours of their own time.  

To demonstrate our point, we will take one example from the list above, "Develop tracking system for documenting/reporting waivers granted with compensatory mitigation".  The table below is a summary of the estimated hours each municipality projected in their CDM Report for this activity:

Municipality:



Projected Staff Hours:


Antioch





Not Reported

Unincorporated Contra Costa Co.


70

Oakley


70

Pittsburg





Not Reported

Danville
70

El Cerrito


25

Lafayette


68

Moraga


88

San Pablo





Not Reported 


San Ramon
70

Walnut Creek
70

Clayton
70

Concord
Not Reported

Hercules
70

Orinda
7

Pinole
40

Total:
718 Collective Hours

The cities shown as "Not Reported" summarized their cost estimates in a different format.

We believe 718 collective hours to be an unrealistic overestimation of the time this one activity will require.  A more likely number might be 110 hours (70 hours for the Program to develop a template, and a minimal extra amount of time per city—perhaps 4 hours each—to adapt the template to their own needs).  Extrapolating this exercise over the whole CDM Report table demonstrates a very large overestimation.

Annual Report Indicates Current Implementation of Proposed Requirements

Adding further to the overestimations in the CDM Report is the assumption that each of the itemized activities will be implemented in whole, with no current level of implementation from which to build.  

As currently written, the Contra Costa Clean Water Program's Stormwater Management Plan requires post-construction treatment controls for private and public projects that have significant stormwater pollution potential.  The Management Plan stipulates that permitees must have adequate authority to implement this requirement, as well as review procedures in place to evaluate whether the requirement applies to a particular development project.  The proposed amendment would be a refinement of, and add further definition to what is currently required.  It is not surprising, therefore, that the Contra Costa Clean Water Program's 2001-2002 Annual Report indicates that many aspects of compliance with the proposed amendment are already partially, and in some cases fully, being implemented.

According to the Annual Report, in 2001-2002, post-construction stormwater treatment control BMP's were required on some or all projects in Brentwood, Clayton, Unincorporated Contra Costa County, Danville, El Cerrito, Lafayette, Martinez, Moraga, Oakley, Pittsburg, Pleasant Hill, and Walnut Creek.  The use of multi-departmental design review teams for the evaluation of projects for stormwater design measures and treatment controls were reported by Danville, Pittsburg, Richmond, San Ramon, and Walnut Creek.  At least one City (San Ramon) reported having updated their General Plan to include requirements that seem to sufficiently accommodate the proposed amendment to the New and Redevelopment Provision of the municipal stormwater permit.

Based on the level of implementation reported to currently be in place, we believe that the CDM report overestimated the staff hours needed, especially in the areas of Education and Outreach, Planning Documents, and Development Application and Review Process.  

Education and Outreach

The CDM Report estimates that for the 12 cities that reported, combined, 842 hours are needed to train affected municipal staff on the new requirements.  This estimate seems much too high, since several permittees already require post-construction treatment controls, demonstrating that their staff already has a fairly good understanding of the subject.  Using workshop format, the Program could efficiently update affected municipal staff on the revisions to the requirement.  

Concomitantly, most of the larger developers who do business in Contra Costa County have already had experience in being required to implement post-construction treatment controls
.  The CDM Report estimates a combined (for the 12 cities that reported) 1143 hours needed for conducting initial outreach to the building community.  Again, a Program-wide workshop should provide sufficient initial outreach to the building community, considering the existing knowledge and experience base that already exists in the targeted audience.

Planning Documents

Under this category, the CDM Report lists the need to review the CEQA initial study checklists and General Plan for adequacy in implementing the proposed requirements.  Since post-construction treatment controls are currently required by many permittees, and design review processes are in place to administer this requirement, we question the need for revisions to the General Plans and CEQA check lists.  However, if permittees find revisions to be necessary in order to reflect the updates to an already implemented requirement, considering a template could be developed at the Program level, are 942 hours for updating the CEQA checklist, and 1256 hours for updating General Plan requirements (hours combined for the 12 municipalities that reported), realistic estimates?

Development Application and Review Process

The same argument applies for tasks related to developing an application review process.  While it is reasonable to predict that current procedures and systems will need to be updated and refined, the amount of time and resources needed to do so will be greatly less than if no current implementation existed.

Context for Estimates is Lacking

The CDM Report fails to provide basic supporting information that would provide a context for the cost estimates.  Most notably lacking is a list for each city of the number of projects permitted per year that would be subject to the proposed requirements.  Walnut Creek was the exception, reporting a total 218 projects that would fall in either Group 1 or Group 2, but they did not further delineate how many per group. A permittee who reviews a handful of applicable projects per year would have little need for developing an elaborate system of reviewing and tracking those projects, and would therefore see cost savings on those related items.

Several Contra Costa permittees mentioned in their Annual Report that they are built-out (this group included: Danville, El Cerrito, Lafayette, Moraga, San Pablo, San Ramon, and Walnut Creek).  The permittees that reported a substantial remaining amount of developable land were: Antioch, Unincorporated County, and Pittsburg.  The CDM Report does not discuss nor take into account the differences in scale of implementation that can be expected between built-out communities and communities that are still experiencing significant growth.  This difference will be especially relevant in the development of a Hydrograph Management Plan (HMP).  Cities that are largely built-out, and whose creeks are already significantly hardened, will not incur HMP costs because of allowed exemptions.  This is not reflected in the costs estimated.  For example, the self-reported built-out communities of Walnut Creek, San Ramon, and Moraga, estimate the need for 60 hours, 60 hours, and 40 hours respectively, for tailoring their HMP's from the model developed by the Program.  These estimates are very close to those provided for the still-growing communities of Contra Costa County (80 hours), and Oakley (60 hours).

Some costs estimated are for items that we do not consider necessary in order to comply with the proposed amendment.  For example, the preparation of a Drainage Master Plan (estimated to cost $150,000 per municipality)—while attractive to a city because it might provide better grounds for raising stormwater fees
—is not necessary in the development of an HMP.  

CCCWP Comment 2
Existing stormwater program costs are $14 million, and most munis are at or near their maximum stormwater assessments.  Public safety would be reduced if munis were “mandated” to turn to their General Funds for additional monies.

Response

It is not possible for staff to speculate on Permittees’ internal fiscal response to new costs.  If Permittees face the situation in which they must choose between various stormwater program priorities, staff will certainly discuss those priorities, and what would constitute compliance with the NPDES permit and the stormwater management plan’s performance standards.

CCCWP Comment 3
City of Brentwood has projects with average capital cost of 5.42% for stormwater treatment measures, rather than the 1-2% of total capital cost.

Response

These percentages were not calculated using total project capital cost, but “site improvement cost”, which does not include the cost of buildings or land for the project.  Site improvement costs include utilities, sidewalks, driveways, parking lots, curbs, etc.  Therefore, these percentages would probably be significantly lower, and comparable to staff estimates, if they had been calculated using total project cost, including even just the additional capital cost of buildings.

CCCWP Comment 4
“The Program requested documentation from the Regional Board related to the their [sic] cost estimates and no information has been received to date.”

Response

Information on staff cost estimates was included in the staff report accompanying the Santa Clara County Amendment Tentative Order over a year ago, which was mailed and e-mailed to the Contra Costa Program staff.  In addition, the same information was included in staff response to comments in the December 18, 2002 agenda package for the CCCWP Tentative Order.

CCCWP Comment 5
“There’s absolutely no credible evidence to date accurately delineating operation and maintenance expenses.”

Response

This is not an accurate statement, based on the record.  Staff included estimates of operation and maintenance costs, amortized and included as capital costs in the above (CCCWP Comment 4) response.  In addition, various references referred to in the above response also contain estimates of maintenance costs, and have been publicly referenced by staff for over a year.

CCCWP Comment 6
This analysis begins with very large estimates for new impervious surface constructed the Contra Costa County over the next 20 (twenty) years of over 19,000 acres.  The analysis goes on to assume that the only method of treatment for this new impervious surface will be detention basins.  There are wide ranges of options for stormwater pollutant treatment and peak flow reduction that do not include the use of detention basins.  The Contra Costa Flood Control and Water Conservation District (CCCFCWD) then estimates average cost to build and permit a basin as $200,000, with no basis for this cost provided.  The average additional planning, design, and inspection costs were totaled to $50,000, again with no cited basis provided.  

The basins are sized for the 10 year, 24 hour storm event, which is a flood control specification not present anywhere in the T.O., and significantly larger than even the HMP or peak flow reduction provision of the T.O. is anticipated to require.  The generally accepted flood recurrence known as the “channel forming flow”, which would be relevant for HMP basin sizing, is on the order of 1.5 to 3 year return interval, much smaller than the 10 year, 24 hour event.  Also, it should be noted that many new developments are currently required by the CCCFCWD to build flood detention basins, aside from any stormwater treatment requirements.  

Based on their assumptions, cost to construct 518 basins for new and redevelopment would be $129 million over 20 years.  Acquisition costs for basin sites are estimated to be between $50,000 and 300,000/acre (no basis provided), resulting in a range of total costs, including or not including acquisition, respectively, between $129.5 and $777 million.  

Response
The CCCFCWD and the CCCWP appear to be mixing apples and oranges in this cost estimate.  If it is looking at municipal costs, it seems quite likely that treatment controls would be treated like other improvements, such as roads, sanitary sewers, and storm drains—required as conditions of development, required to be constructed to given standards, and dedicated to public use without additional reimbursement to the developer.  In other words, the developer pays for these basins, donates the land, and may even create funding for long term maintenance, which would usually be performed by the CCCFCWD after they accept the new structures.  Similarly, unless constructed by the municipality without an associated project, it is unlikely that the municipality would incur construction costs for these basins, as they would be required as a condition of development projects, and funded by the developers.  So municipal costs will be drastically lower than stated.  

On the other hand, if CCCWP is looking at private costs, then using some types of analyses, it may be appropriate to consider these issues in terms of cost and land cost/opportunity cost.  The framework set up thus far for that analysis is to consider those costs in light of total project cost.  The CCCFCWD’s estimated costs may be high, but they are meaningless in the absence of contextualizing information, such as the total project cost of the associated development.  This has not been estimated.  An alternate metric would be to consider the costs of improvements in comparison to overall project value, and compare them to a fixed metric.  Developers have suggested that an acceptable metric is 15% of total project value.  This metric generally excludes the costs of land for infrastructure.  

On a broad scale, projects on the order of 1,000 acres could be expected to have a value exceeding $1 billion (for example, at 6 – 8 DU/acre and an average housing price of $500k, project value would be $3.5 billion).  This would result in an acceptable improvement cost of $525 million—about half a billion dollars—over a 1,000-acre project.  If we extrapolate over 19,000 acres of impervious surface—or 47,500 acres of total land area, assuming moderately high levels of impervious surface (40%), we calculate a total project value of $166 billion, and acceptable improvement costs of about $25 billion.  Thus, while not inexpensive in an absolute way, the County’s estimated construction costs of $129 million would be only one half of one percent of acceptable improvement costs—in short, they are very small compared to what is actually being constructed on the landscape.

CCCWP Comment 7
County identifies a potential public health hazard posed by detention basins, and notes that monies would be required to operate and maintain these facilities.  States “No cost figures have been calculated to determine this cost.”  

Response

Staff will work with the Permittees and the vector control agencies to ensure that treatment measures are designed, constructed and maintained to avoid vector problems.  It is true that this will require diligent maintenance, which is required by the T.O.  This maintenance can be funded in a number of ways, and maintenance does not necessarily burden the local agency resources, if funding mechanisms are put in place at the time of new development planning and permitting.  There will be an additional cost burden on the Permittees to verify maintenance by inspection of a prioritized subset of treatment measures, as spelled out in the T.O.  The statement that maintenance costs have not been analyzed in development of the T.O. is not correct, because these costs were estimated in the Board’s cost estimates that are cited in the record.

CCCWP Comment 8
Development of an HMP would cost $1 million per watershed, because Santa Clara Valley is spending $1 million to develop its HMP.  Thus, because Contra Costa County has 31 catchments, $31 million would be required to develop HMPs for Contra Costa County.  

Response

The estimated cost of HMP development for Santa Clara is for development of the methodology that will be employed by all of the Permittees under the Santa Clara Municipal permit, and the $1 million cost will not need to be repeated for each watershed.  This cost estimate does not reflect the manner in which the HMP will be developed and employed.  Staff anticipates that the bulk of the cost of an actual HMP analysis for a proposed major development, in an area in which water bodies may be impacted by such development, would in fact be borne by the proposed development, as one additional design analysis, just as traffic analysis and landslide and seismic geotechnical analysis are now paid for by proponents of development.

Contra Costa will take advantage of the work that Santa Clara County is now doing on HMP development, because it is going later.  Costa County can also prioritize and phase the development of specific information needed to implement the HMP by looking at which creeks and potential development areas the HMP might apply within, and how a framework could be developed to minimize “reinventing the wheel” as the HMP is applied to different catchments.  Indeed, CCFCWD indicated that an entire watershed management plan was prepared for $400,000 for the Alhambra Creek watershed, and that type of plan is more comprehensive than would be needed to implement the HMP for a particular development project.
Contra Costa Mosquito and Vector Control District (CCCo Vector) Comments
CCCo Vector Comment 1
Bills at $89/hour, and typically inspects potential mosquito sources once every two weeks.  As a result, each source would be about $100/month or $800/year for inspections.  If sources were found not to be mosquito threats, then of course they would no longer be inspected, or inspection frequency would drop.

Response

It is staff’s intention to work with the Region’s vector agencies, and stormwater programs, to develop design, construction and maintenance guidance for stormwater treatment measures, to render these treatment measures insignificant mosquito vector sources.  There are currently examples of both landscape based and vault type treatment measures that through design errors, construction errors or poor maintenance have become mosquito generators, however, there are strategies to remedy these issues, and measures that can correct systematic problems.

CCCo Vector Comment 2
Uses Contra Costa Flood Control District’s estimates of number of new facilities to extrapolate potential costs.  This uses the CCCFCWD’s estimates of number of basins (See response to CCCWP Comment 6), including that CCCFCWD counts the number of building permits issued per year (1400), without estimating how many of those permits might require stormwater controls. 

Response  

CCCo Vector Comment 3
Current staffing is 24 people.  Inspection of the (per CCCFCWD’s estimate) up to 15,000 new potential mosquito-generating facilities in Contra Costa County could require significant additional technical staff and 2-3 admin/office-based tech staff.

Cost estimate of “several million dollars annually.”

Response

Although not mentioned in the letter, per conversations w/mosquito control, it appears that law allows billing for mosquito abatement activities?  Unclear when.  It appears that mosquito abatement cost recovery could be relatively straightforward, though.

San Mateo Countywide Stormwater Pollution Prevention Program and the City/County Association of Governments (STOPPP and C/CAG) Comments

STOPPP and C/CAG Comment 1

The commenters urge the Board not to accelerate Provision C.3 requirements by amending the STOPPP permit prior to the expiration and negotiations of a new NPDES permit in 2004.  The commenters believe that the Board is treating the San Mateo and Contra Costa Programs unfairly by not following the established procedures set for the Santa Clara and Alameda Programs.  Acceleration of the requirements for revised performance standards for new development post-construction controls does not allow for the fiscal planning and budgeting that would normally occur as part of the established permit process.

Response

The Revised TO does not accelerate implementation of New Development and Redevelopment Control requirements, but rather provides revised performance standards for the New Development and Redevelopment Control requirements to be implemented 2 years from permit adoption.  Under the existing permit, STOPPP and C/CAG are required to implement effective source control and adequate post-construction treatment control measures where necessary.  The existing permit does lack specific compliance criteria, such as requiring project size, peak flow, and runoff volume to be established for post-construction treatment control measures.  The Revised TO identifies specific compliance criteria that need to be addressed to reduce pollutants from new development and redevelopment projects.  However, the dischargers are not required to implement these new requirements until two years after amendment adoption.  We believe the amendment provides sufficient time for implementation and will give municipalities adequate time for planning and budgeting to adjust fiscal and resource allocations 

If the permit is not amended now and inclusion of the new and redevelopment performance standards is delayed until 2004, when the full permit will be reissued, implementation of the specific requirements of Provision C.3 might further be delayed until the year 2006.  Several creeks and tributaries to San Francisco Bay are identified as impaired waters under the 303(d) list.  Reductions in both pollutant load and peak flow of stormwater runoff are key components of improving water quality. Source control is recognized as the most cost-effective means of accomplishing this goal.

STOPPP and C/CAG Comment 2

The commenters argue that the STOPPP agencies have already spent in excess of $100,000 in staff and consultant resources needlessly dealing with the New Development and Redevelopment Controls issue mid-term of the permit cycle and estimate that the Regional Board staff will have also spent a similar amount.  The commenters are also concerned that they will be repeating this process as they prepare for their normal permit reissuance in six months.  With Program funding coming from a fixed source, they are concerned that the amendment will take $100,000 away from their ability to fund more essential programs that will produce significant environmental results.

Response

We realize that substantial time and resources have been invested during the amendment process of the permit.  However, we disagree that this was wasted money. The process of discussion and review will, hopefully result in an improved program and result in improvements to water quality.  We also question the basis for the claimed dollar figure ($100,000) that was spent for STOPPP’s staff and consultant’s time dealing with the amendment issue, as explained below.

STOPPP tripled its budget specifically for this program component between fiscal years 2001/2002 and 2002/2003.   Based on its Mid-Fiscal Year Report 2001/2002, STOPPP spent about $51,400 to deal with the New Development and Construction Controls component of its stormwater program.  Subsequent to the adoption of the Santa Clara permit in October 2001, STOPPP expected that the Regional Board intended to amend its permit to upgrade the requirements of the New Development and Redevelopment component of the program.  As a result, it tripled the budget for implementation of New Development and Redevelopment requirements from $51,400 in 2001/2202 to about $157,400 in 2002/203 fiscal years.  The proposed $157,400 budget assumed all the expenses that should be associated with the amendment process of the permit.  

STOPPP and C/CAG Comment 3

The commenters argue that the countywide costs of implementing Provision C.3 will exceed $2 to $3 million and the additional Program costs will add another $1 million to that total. These estimates were based on independent cost determinations by t he City of Walnut Creek which has the same approximate costs per capita as STOPPP’s. The commenters ask how Board staff justify challenging an independent auditor without providing another independent opinion.

Response

Although STOPPP and C/CAG did not provide details of their projected expenditures, we do not expect that implementation of Provision C.3. new requirements alone will cost the program an additional $2 to $3 million.   Based on STOPPP’s Mid-Fiscal Year Report dated March 1, 2002, STOPPP projected to spent about $1,069,663 and $1,042,124 in fiscal years 2002/2003 and 2003/2004, respectively.  In each of these fiscal years, about $157,400 of fiscal year 2002/2003 total budget and $73,900 of fiscal year 2003/2004 total budget were allocated for implementation of Provision C.3 requirements.  As it is shown in these two fiscal years budget, STOPPP projected to reduce the budget that will be spent for implementation of Provision C.3 by more than half in 2003/2004.  Such budget reduction implies that most of capital cost will be consumed dealing with staff and consultant’s time during the permit amendment process.  

Apparently, the sharp budget reduction in fiscal year 2003/2004 from the previous fiscal year indicates that the municipalities will face less financial burden during the implementation period of Provision C.3 requirements.  If implementation of Provision C.3 requirements had been a severe financial burden to the program, STOPPP would have increased its budget to accommodate those expected costs.  Therefore, although we know implementation of Provision C.3 requirements will not be free, STOPPP and C/CAG’s claim is appears to be exaggerated, based on the projected budget.   

STOPPP and C/CAG Comment 4

As of 2002, STOPPP’s NPDES Storm Water Permit Fees have increased from $10,000/yr. to $143,500/yr., reducing a fixed source of income to fund the Program.  

Response

We acknowledge that the annual fee did increase for municipal stormwater permits statewide.  This comment was extensively addressed in the Response-to-Comments that was included in the December 18, 2002, Board agenda package; please see Response to C/CAG Comment 2 dated December 6, 2002. 

STOPPP and C/CAG Comment 5

The commenters argue that there is no justification for amending their permit mid-term.

Response

This comment was also raised in C/CAG’s October 9, 2002 comments; please see response to C/CAG Comment 1 and 3a in the December 6, 2002, Response-to-Comments for details. In addition, we note that the possibility of amending all MS4 permits at the same time to incorporate New and Redevelopment provisions was discussed during the Santa Clara hearing. The other storm water programs requested separate consideration; this Revised TO provides for a more individual permit and acknowledges the difference in economic environment by providing increased specificity and flexibility.
The dischargers and the Regional Board have invested time and resources in the amendment process to develop workable solutions for all parties.  The New Development and Redevelopment component of the permit will unlikely be revisited during the permit reissuance process in July 2004.  

As stated in Finding 17 of the Revised TO, Board staff have coordinated with the dischargers municipalities during the amendment process and we will continually encourage the spirit of cooperation.  However, at this stage of the amendment process, it is not beneficial to postpone adoption of Provision C.3, particularly the municipalities who invested considerable amount of time and resources.   

Town of Portola Valley Comments

Town of Portola Valley Comment 1

While actual costs will depend upon the number of projects subject to the new performance standards, the Town anticipates at a minimum, $31,500 in one-time/start-up costs, and annual costs of at least $48,000 as a consequence of the amendment.  While the Town is supportive of improving water quality in San Francisco Bay, the accelerated implementation of the Provision C.3 requirement will have a significant negative fiscal impact upon the Town.  The Town has neither anticipated nor established revenue sources to cover these additional costs.  As a result, the Town recommends that implementation of the requirements of Provision C.3 be tabled and addressed as part of the normal NPDES permit reissuance process.

Response

We disagree with Portola Valley’s (the Town) notion that the amendment is an unexpected burden.  STOPPP reviewed its Performance Standards for New Development and Construction Controls and drafted model language to be incorporated to General Plans on June 30, 2002.  At the same time, an administrative draft of the TO was prepared and distributed to municipalities for review.  It was clear at that time that there would be an extra expense for municipalities when they revise their General Plans to incorporate the new Provision C.3 requirements.  However, most of the municipalities were already knowledgeable of the stormwater regulatory requirements.

The initial municipal stormwater permit for STOPPP was issued in 1993 and reissued in 1999.  The program is now mature, and most municipalities have implemented some requirements outlined in Provision C.3.  For example, the Town reported in its 2001/2002 annual report that it has about five active construction sites, all of which are less than 5 acres.  Three of these sites have some type of post-construction control measures, and the Town is required to inspect those facilities prior to rainy season and during and after storms to check for compliance.  Under the Revised TO, the Town will be responsible in evaluating the effectiveness of these treatment measures and maintain those measures to assure their continuous effectiveness to improve water quality.  Given STOPPP’s previous efforts in educating and training municipalities’ stormwater coordinators, the expense to the Town may not be as high as it sounds for one-time/start-up costs to upgrade its General Plans to incorporate the new Provision C.3 requirements and annual costs thereafter.

Senator Jackie Speier Comments

Senator Jackie Speier Comment 1

According to C/CAG, the proposed amendment would impose new requirements governing new and redevelopment projects.  C/CAG states that they are not opposed to the proposed Provision C.3 requirements governing new and redevelopment projects.  However, C/CAG notes that imposing these new requirements in the third year of a five-year permit cycle creates planning and budgeting problems.

According to C/CAG, implementing Provision C.3 requirements would cost approximately $2-3 million.  C/CAG is prepared to raise fees to cover the cost of this program, but would prefer to wait until the expiration of their existing permit.  C/CAG notes that Santa Clara and Alameda Counties were allowed to incorporate Provision C.3 requirement as part of the normal permit process.

Response

See responses to STOPPP and C/CAG Comments 1, 2, 3, and 5 above.

In addition, urban runoff is a major contributor to the impairment of San Francisco Bay and its tributaries.  The increase of imperviousness of new and redevelopment projects will have adverse consequences to urban creeks and streams by increasing pollutant loads and creating erosion and excessive sedimentation.  There is a sense of urgency to address and correct these problems early on.  Besides, municipalities need adequate planning and budgeting time, and we realize public works departments usually need sufficient time to revise their General Plans.  Starting early on accommodates those needs.  

The Federal Clean Water Act, under which the stormwater program is required, provides a number of specific instances under which a permit may be amended and specifically provides that designated States, such as California, may provide their own specific provisions to allow permit amendments. Additionally, the permit that is being amended includes specific language about the conditions under which they will be amended.  The amendments under consideration meet all three of these requirements; the Board has new information regarding the impacts of peak flow run-off on stream functions and their beneficial use, the amendments meet the requirements under the Porter-Cologne Act, and meets the specific requirements for amendments as specified in the existing permit.

Furthermore, unlike the rest of the municipal stormwater components, New Development and Redevelopment could have direct economic implications to local agencies or developers.  The Regional Board adopted Provision C.3 in October 2001 to Santa Clara County.  The Regional Board is reissuing Alameda’s municipal stormwater, and for consistency and fairness, the Regional Board gave direction to Board staff to amend Provision C.3 for San Mateo and Contra Costa Counties when the Santa Clara permit was reissued a year ago. 

Assemblyman  Gene Mullin Comments

Assemblyman  Gene Mullin Comment 1

The Cities and County budgeted for the five-year STOPPP defined in the original permit and is currently in its third year, expiring September 2004.  The acceleration of Provision C.3 requirement impedes the fiscal planning and budgeting by the Cities and County that occurs as part of the normal permit process.  Additionally, the inclusion of Provision C.3 requirements will result in increased costs to the Cities and County of approximately $2-3 million for administration and implementation.

Response

See response to STOPPP and C/CAG Comment 3 above.

Assemblyman Gene Mullin Comment 2

Permit fees have been increased from $10,000 to $143,500 (1435% increase) annually and the State faces a budget deficit of $35 billion, which will have significant cost impacts to the Cities and County.

Response

See response to STOPPP and C/CAG Comment 4.

Assemblyman Gene Mullin Comment 3

The Assemblyman supports C/CAG’s request that the amendment be tabled or not approved at this time and Provision C.3 requirements be incorporated as part of the normal permit process for San Mateo County.  This process would allow for complete negotiations of Provision C.3 requirement and rational budgeting of costs by the Cities and County.  This approach is consistent with the RWQCB adopted policies and action taken for Santa Clara and Alameda Counties.

Response

See response to Senator Jackie Speier Comment 1 above.

Assemblyman Leland Y. Yee, Ph.D., Comments

Assemblyman Leland Y. Yee, Ph.D., Comment 1

The Regional Board is considering acceleration of Provision C.3 requirements for the San Mateo Countywide and Contra Cost Countywide Stormwater Pollution Prevention Programs by amending the municipal stormwater permit prior to the expiration and negotiations of new NPDES permit.

I support the C/CAG request that the amendment be tabled or not approved and that Provision C.3 requirements be addressed as part of the normal permit reissuance process, as they were for Santa Clara and Alameda Counties.  This would allow for complete negotiations with San Mateo County on the requirements of Provision C.3 and allow for budgeting of the cost by the Cities and the County.

Response

See response to Senator Jackie Speier Comment 1 above.

Homebuilders’ Association of Northern California Comments

HBANC Comment 1

HBANC recommends that if it is the intent of the Regional Board staff to conclude that the cost of complying with the proposed TO regulations is 2% of total project cost that a cap 2% be set within the permit language.

Response

We still believe that implementation of the post-construction treatment measures will not necessarily exceed 2% of the total project costs.  However, it should be noted that the benefit to water quality is not directly proportional to the cost of the treatment measures.  We believe inexpensive treatment measures could be more effective than some of the expensive systems that are not accompanied with routine inspections and proper operation and maintenance oversight.  Therefore, Board staff recommend that the Regional Board not accept HBANC’s recommendation to set a 2% cap of total project cost to post-construction treatment measures.  It will be more effective if project proponents choose a remedy that fits their project’s unique conditions to meet water quality standards, rather than install treatment measures to meet a financial ceiling.  

HBANC Comment 2

While the HBANC is generally supportive of the regulation of pollutants contained in urban stormwater runoff, the effort to administer, implement and comply with the new requirements will require substantial financial resource.  HBANC staff believe the TO will further reduce their ability to provide adequate and affordable housing throughout the Bay area.  This economic impact is far from insignificant in a region where median home prices are exceeding half a million dollars.  These increases reduce the ability to qualify for a home and will result in longer commute patterns from outside the area.  To drive home affordability further away from job centers, will do more significant damage to Bay Area air and water quality than the proposed TO hopes to correct.

Response

This area had been extensively addressed in the response to comments of the materials included in the December 18, 2002, Board agenda package for this item.  See response to HBANC Comment 6 of the December 6, 2002, response to comments. 

Response to City of Daly City Comments

Because the majority of Daly City’s comments were presented in tabular format, its comments have been responded to as a whole below, rather than responding separately to each row or column in the table.  

Daly City commented on projected costs to their municipality by utilizing the template prepared for the City of Walnut Creek, Contra Costa County (referred to as the CDM Report).  For a further, detailed response to Daly City comments, please refer to the response to the Contra Costa Clean Water Program Comments, CDM Report Section, which will provide a specific, section-by-section review of the template and assumptions.

In their 2001-2002 Annual Report, Daly City stated that out of the seven new construction projects in its jurisdiction, they required post construction treatment control BMPs to be installed for three of the projects.  This indicates that Daly City staff already has developed procedures for reviewing projects for treatment control inclusion, and that their staff has received some level of training on the subject.  The cost estimates for further staff training and review protocol development, therefore, should reflect the fact that they will be building on existing procedures and levels of education.  

As a member of the San Mateo Countywide Stormwater Pollution Prevention Program, Daly City will be taking advantage of the Program's collaborative efforts towards compliance with the proposed permit amendment, and will therefore benefit from significant cost sharing on many of the activities they itemized in their CDM Report.

This section of the Response to Comments corresponds to the information submitted by each municipality in Contra Costa, following the table format developed by the City of Walnut Creek (otherwise known as the CDM Report).

We do not dispute that the proposed amendment will result in increased implementation costs to Permittees; however, the scope and magnitude of those increases as represented in the CDM Report for each Contra Costa municipality, are not defensible.

Cost Estimates Unsubstantiated, Therefore Unreliable

The CDM Report format provides a detailed and realistic breakdown of the activities ("Short-Term Additional Staffing and Cost Impacts") that are anticipated in order to comply with the proposed amendment
.  Lacking in the report, however, is the basic supporting information necessary to validate the purported numbers.  The CDM Report does not document the bases and assumptions used to estimate projected staff hours (i.e., were the projections based on time taken to complete similar projects, or arrived at by a guess).  The Report also does not cite references that would substantiate the estimates presented for total project cost increases, and construction costs for typical treatment BMPs.  Without such references, it is impossible to verify whether these cost calculations are reliable.  Without references, it is also impossible to examine whether the estimates were calculated using the same parameters used in Regional Board staff's cost estimates, or whether costs unrelated to the New and Redevelopment provision have been inappropriately included.

Estimates Likely Too High

We find the CDM Report staff time estimates to be unreasonably high, for the reasons presented below:

Cost Sharing is both Possible and Likely

Based on the collaborative structure of the Contra Costa Clean Water Program, most of the activities itemized in the CDM Report will be undertaken jointly by the Permittees, and in many cases, will be developed at a Program-wide level
.  Examples of such activities include: 

 Review CEQA initial study checklists and other environmental documents, and modify as needed to include relevant questions;

 Revise forms and guidance provided to project applicants to reflect new requirements and criteria;

 Develop language for documents assigning maintenance responsibility (template);

 Develop template for additional reporting to document compliance (Annual Report, Pesticide Report);

 Formulate IPM policy for municipal stormwater treatment BMP's;

 Incorporate new requirements into development conditions of approval;

 Train affected municipal staff regarding new requirements and revised procedures;

 Provide initial outreach/education to project applicants and development community regarding new requirements and revised procedures;

 Develop procedures for:

o Requesting and logging appropriate information from development applications in order to determine applicable projects;

o Allowing alternative certification of design criteria by qualified parties;

o Tracking O & M with a database to log information about installed BMP's;

o Inspection and verification of BMP's;

 Develop tracking systems for:

o Documenting review process and compliance with requirements;

o Documenting and reporting waivers granted with compensatory mitigation.

Each municipality has projected staff hours for these activities as if they will be developing them completely independently of each other.  We believe it is likely that either the Program or one City will develop the product (which may—or may not—take the number of hours projected in one municipality's CDM report), and the rest of the permitees will then adopt the completed product, using minimal hours of their own time.  

To demonstrate our point, we will take one example from the list above, "Develop tracking system for documenting/reporting waivers granted with compensatory mitigation".  The table below is a summary of the estimated hours each municipality projected in their CDM Report for this activity:

Municipality:



Projected Staff Hours:


Antioch





Not Reported

Unincorporated Contra Costa Co.


70

Oakley


70

Pittsburg





Not Reported

Danville
70

El Cerrito


25

Lafayette


68

Moraga


88

San Pablo





Not Reported 


San Ramon
70

Walnut Creek
70

Clayton
70

Concord
Not Reported

Hercules
70

Orinda
7

Pinole
40

Total:
718 Collective Hours

The cities shown as "Not Reported" summarized their cost estimates in a different format.

We believe 718 collective hours to be an unrealistic overestimation of the time this one activity will require.  A more likely number might be 110 hours (70 hours for the Program to develop a template, and a minimal extra amount of time per city—perhaps 4 hours each—to adapt the template to their own needs).  Extrapolating this exercise over the whole CDM Report table demonstrates a very large overestimation.

Annual Report Indicates Current Implementation of Proposed Requirements

Adding further to the overestimations in the CDM Report is the assumption that each of the itemized activities will be implemented in whole, with no current level of implementation from which to build.  

As currently written, the Contra Costa Clean Water Program's Stormwater Management Plan requires post-construction treatment controls for private and public projects that have significant stormwater pollution potential.  The Management Plan stipulates that permitees must have adequate authority to implement this requirement, as well as review procedures in place to evaluate whether the requirement applies to a particular development project.  The proposed amendment would be a refinement of, and add further definition to what is currently required.  It is not surprising, therefore, that the Contra Costa Clean Water Program's 2001-2002 Annual Report indicates that many aspects of compliance with the proposed amendment are already partially, and in some cases fully, being implemented.

According to the Annual Report, in 2001-2002, post-construction stormwater treatment control BMP's were required on some or all projects in Brentwood, Clayton, Unincorporated Contra Costa County, Danville, El Cerrito, Lafayette, Martinez, Moraga, Oakley, Pittsburg, Pleasant Hill, and Walnut Creek.  The use of multi-departmental design review teams for the evaluation of projects for stormwater design measures and treatment controls were reported by Danville, Pittsburg, Richmond, San Ramon, and Walnut Creek.  At least one City (San Ramon) reported having updated their General Plan to include requirements that seem to sufficiently accommodate the proposed amendment to the New and Redevelopment Provision of the municipal stormwater permit.

Based on the level of implementation reported to currently be in place, we believe that the CDM report overestimated the staff hours needed, especially in the areas of Education and Outreach, Planning Documents, and Development Application and Review Process.  

Education and Outreach

The CDM Report estimates that for the 12 cities that reported, combined, 842 hours are needed to train affected municipal staff on the new requirements.  This estimate seems much too high, since several permittees already require post-construction treatment controls, demonstrating that their staff already has a fairly good understanding of the subject.  Using workshop format, the Program could efficiently update affected municipal staff on the revisions to the requirement.  

Concomitantly, most of the larger developers who do business in Contra Costa County have already had experience in being required to implement post-construction treatment controls
.  The CDM Report estimates a combined (for the 12 cities that reported) 1143 hours needed for conducting initial outreach to the building community.  Again, a Program-wide workshop should provide sufficient initial outreach to the building community, considering the existing knowledge and experience base that already exists in the targeted audience.

Planning Documents

Under this category, the CDM Report lists the need to review the CEQA initial study checklists and General Plan for adequacy in implementing the proposed requirements.  Since post-construction treatment controls are currently required by many permittees, and design review processes are in place to administer this requirement, we question the need for revisions to the General Plans and CEQA check lists.  However, if permittees find revisions to be necessary in order to reflect the updates to an already implemented requirement, considering a template could be developed at the Program level, are 942 hours for updating the CEQA checklist, and 1256 hours for updating General Plan requirements (hours combined for the 12 municipalities that reported), realistic estimates?

Development Application and Review Process

The same argument applies for tasks related to developing an application review process.  While it is reasonable to predict that current procedures and systems will need to be updated and refined, the amount of time and resources needed to do so will be greatly less than if no current implementation existed.

Context for Estimates is Lacking

The CDM Report fails to provide basic supporting information that would provide a context for the cost estimates.  Most notably lacking is a list for each city of the number of projects permitted per year that would be subject to the proposed requirements.  Walnut Creek was the exception, reporting a total 218 projects that would fall in either Group 1 or Group 2, but they did not further delineate how many per group. A permittee who reviews a handful of applicable projects per year would have little need for developing an elaborate system of reviewing and tracking those projects, and would therefore see cost savings on those related items.

Several Contra Costa permittees mentioned in their Annual Report that they are built-out (this group included: Danville, El Cerrito, Lafayette, Moraga, San Pablo, San Ramon, and Walnut Creek).  The permittees that reported a substantial remaining amount of developable land were: Antioch, Unincorporated County, and Pittsburg.  The CDM Report does not discuss nor take into account the differences in scale of implementation that can be expected between built-out communities and communities that are still experiencing significant growth.  This difference will be especially relevant in the development of a Hydrograph Management Plan (HMP).  Cities that are largely built-out, and whose creeks are already significantly hardened, will not incur HMP costs because of allowed exemptions.  This is not reflected in the costs estimated.  For example, the self-reported built-out communities of Walnut Creek, San Ramon, and Moraga, estimate the need for 60 hours, 60 hours, and 40 hours respectively, for tailoring their HMP's from the model developed by the Program.  These estimates are very close to those provided for the still-growing communities of Contra Costa County (80 hours), and Oakley (60 hours).

Some costs estimated are for items that we do not consider necessary in order to comply with the proposed amendment.  For example, the preparation of a Drainage Master Plan (estimated to cost $150,000 per municipality)—while attractive to a city because it might provide better grounds for raising stormwater fees
—is not necessary in the development of an HMP.

NRDC Comments

NRDC’s letter largely submits information from previous permit actions and decisions in California.  

NRDC Comment 1

NRDC refers to the new and redevelopment provision as “SUSMPS” and appreciates the opportunity to comment on the costs of implementation.

Response

Comment noted and we do not refer to the requirements as SUSMPs, but as updated New Development Performance Measures. 

NRDC Comment 2

The Regional Board’s discretion is limited in considering this T.O., since the SWRCB’s precedential decision in State Board Order WQ 2000-11 known as the Cities of Bellflower, et. Al. decision.  The State Board found costs & feasibility of SUSMPs implementation to be reasonable and to constitute MEP.  SUSMP is substantially the same as the proposed language, so the Board should accept the present language.

Response

Staff agrees that the SWRCB found requirements similar to those in the T.O. to constitute MEP, and that the costs involved in implementation were found to be reasonable in the “Cities of Bellflower, et. al.” precedential decision.

NRDC Comment 3

NRDC states that the Bellflower Order by the State Board is very clear and specific, and that the Regional Board has, in their opinion, limited discretion with regard to the T.O. provisions in this regard.  Therefore the Regional Board must adopt the T.O. or something stronger.  

Response 

Staff disagrees that the Board has such limited discretion, but agrees that the SWRCB strongly stated the precedential nature of Order No. 2000-11, and the Office of Chief Counsel Memo dated December 26 affirmed this stance.

NRDC Comment 4

NRDC submitted relevant info on cost & feasiblity in its 10/9/02 comments.  

San Diego permit was adopted 2/21/01, and was upheld by SWRCB on appeal.  

NRDC cites San Diego staff-estimated cost information in several attachments from the San Diego permit Tentative Order and permit adoption packages, including the staff report, fact sheet, and other associated permit documents.  These cost estimates are cost of construction of stormwater treatment BMP’s.

Response 

Exhibits 1,2, and  4 of NRDC’s October 9 submittal appear to contain cost of implementation data that support the adoption of the T.O. in general:  Exhibit 1 – USEPA, Preliminary Data Summary of Urban Storm Water Best Management Practice (August 1999).  Exhibit 2 – Terrene Institute in cooperation with USEPA, Fundamentals of Urban Runoff Management: Technical and Institutional Issues (August 1994), Chapter 8, Urban Runoff Treatment Practices.  Exhibit 4- Retail Gas Outlets: New Development Design Standards for Mitigation of Storm Water Impacts, Technical Report, June 2001, Los Angeles and San Diego Regional Board Staff Joint Report.

The San Diego staff estimated costs are relevant, but are on the low end of the range of similar cost estimates staff has reviewed.  These are costs for construction of treatment controls primarily, as opposed to maintenance costs and city implementation costs.

NRDC Comment 5

NRDC cites personal communication with a private developer on the costs to implement stormwater treatment measures in new development.  Costs are about 0.5% of total project costs.

Response

This cost estimate is consistent with, and on the low end of the range, of cost estimates staff has developed for construction of new development treatment measures.

NRDC Comment 6

The appended San Diego Fact Sheet for the Municipal Stormwater NPDES permit noted information on the apparent value of clean water, and the willingness to pay for assurance of water related recreational opportunities.  Money magazine listed clean water and air as #1 in 1995, even above crime and other issues, indicating that voters and citizens may support additional fees for work to preserve this resource.

Response

Staff agree that the electorate does seem willing to pay fees or taxes for water quality related efforts.

NRDC Comment 7

Included relatively detailed cost estimates for inlet filters on the Rouge River in Michigan, plus information on effectiveness.

Response

This attachment includes costs from 1999 of various media stormwater filters, and an estimate of $240 a year for maintenance.
Waterkeepers Comments

Waterkeepers’ letter uses various arguments to say that the Regional Board does not need to consider the costs of C.3.

Response:  We disagree that costs are not relevant to the record for justification for the T.O.  As we understand the definition of MEP, which is the standard for the required permit actions, cost feasibility must be considered and demonstrated. We do agree that a strict cost-benefit analysis is not required for implementation.

WaterKeepers Comment 1

Under the federal CWA, NPDES permits must ensure attainment of water quality standards, regardless of the cost of compliance.  Thus, the Board has no obligation to consider the cost of C.3.

Response

As stated in our response to WaterKeepers’ first comment, we do not believe that costs of implementation of required actions are not relevant.  The MEP definition includes the establishment of cost feasibility.

WaterKeepers Comment 2
If costs are considered, they should be compared to the cost of equivalent pollutant removal (e.g., using treatment plants), and not to money currently allocated in municipal budgets for new & redevelopment compliance.

Response

We disagree that this is the only valid cost consideration basis.  Stormwater regulations require that these, as all best management practices (BMPs) be implemented to the maximum extent practicable (MEP).  The definition of MEP includes cost feasibility, not just comparison with equivalent pollutant removal.

WaterKeepers Comment 3
Regulated entities can and should pass along the entire cost of C.3 to developers and end-users in the form of development and service fees.

Response

Some Permittees may have this fee option.

� Categories of activities itemized in Table 3 include: Legal Authority and Financing Issues, Planning Documents, Development Application and Review Process, Technical Criteria and Design Standards, Operation and Maintenance Verification of Stormwater Treatment BMP's, Education and Outreach, and Reporting.  





� An example of the collaborative approach utilized by members of the Contra Costa Clean Water Program is the CDM Report itself—one City financed the development of the Cost Analysis, all other municipalities utilized the format.  


� We have required post-construction treatment controls on several development projects in the County, through our 401 water quality certification program.  Records available upon request.


� The City of Oakland's fee increase failed at City Council partly because the City lacks a master drainage plan that would identify storm drain lines that need to be reconstructed, drop inlets that need to be replaced, etc. (Personal communication, City of Oakland staff, January 27, 2003)


� Categories of activities itemized in Table 3 include: Legal Authority and Financing Issues, Planning Documents, Development Application and Review Process, Technical Criteria and Design Standards, Operation and Maintenance Verification of Stormwater Treatment BMP's, Education and Outreach, and Reporting.  
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