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MEETING DATE: October 16, 2002

ITEM:


5.F


SUBJECT:
Authorizing the Executive Officer to Enter Into an Agreement for Mutual Release and Covenant Not To Sue with Mer Soleil, LLC, for the Former Villa Cleaners Site, 36565 Newark Boulevard, Newark, Alameda County - Adoption of Resolution

CHRONOLOGY:
July 19, 2000 - Site cleanup requirements adopted .

DISCUSSION:
The 5-acre property at 36565 Newark Boulevard is located in a mixed residential and commercial zone in downtown Newark (Appendix B).  Soil and groundwater was contaminated with volatile organic compounds due to unauthorized releases from a former dry cleaner.  Kaimayee Trust is named as a discharger for the property in the Board's 2000 site cleanup requirements.

The Property was formerly occupied by a commercial/retail complex that included Villa Cleaners, a dry cleaning operation.  Impacts to soil and groundwater by tetrachloroethylene (PCE), a dry cleaning solvent, and related breakdown products were first identified in 1996.  Impacted soil was excavated, treated on-site and used as backfill material.  Residual concentrations of PCE in soil on the Property are below the residential cleanup goal of 0.80 mg/kg.  A small area of impacted, shallow groundwater is present beneath the property.  An environmental risk assessment concluded that the impacted groundwater does not pose a significant risk to human health and the environment, provided that the groundwater is not used as a source of drinking water and provided the clayey soil substrata overlying the groundwater is not disturbed to a depth greater than five feet.  The deeper Newark Aquifer has not been impacted.  

Investigation and remediation actions at the site are being carried out under the Board’s 2000 site cleanup requirements.  The Remedial Action Plan submitted and approved under the Board’s 2000 order requires the Kaimayee Trust to carry out long-term groundwater monitoring at the property on a quarterly and then semi-annual basis, beginning in February 2002.  To date, the Kaimayee Trust has not carried out the required monitoring and has been issued a formal Notice of Violation by Board staff.

Mer Soleil, LLC, has purchased the property and proposes to redevelop the site with single-family homes. Mer Soleil seeks a commitment from the Board that it and its successors in interest will not be named as dischargers in a Board enforcement order with regard to known conditions of contamination solely by virtue of being the current property owner.  Specifically, Mer Soleil requests that the Board enter into an agreement for Mutual Release and Covenant Not to Sue (Mutual Release) with Mer Soleil, subsequent purchasers, and related parties for the property.

The Tentative Resolution (Appendix A) would authorize the Executive Officer to enter into an agreement for Mutual Release for the property.  As a condition of the Mutual Release, Mer Soleil will submit quarterly groundwater monitoring reports for the Property for a period of up to three years, should the Kaimayee Trust fail to comply with monitoring requirements set forth in the 2000 site cleanup requirements.  Mer Soleil will also execute and record a deed restriction for the property that places limitations on future redevelopment.  These limitations primarily deal with the location of deep utility corridors on the property (under roads) and disturbance of soil under proposed residential lots (no excavations deeper than five feet).

No comments on the Tentative Resolution were received and we expect this item to remain uncontested.

RECOMMEN-

DATION:
Adopt the Tentative Resolution 
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Appendices:


A - Tentative Resolution


B - Location Map
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