San Francisco Bay Regional Water Quality Control Board
Attachment 1 to Resolution No. R2-2002-0085


CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

RESOLUTION No. R2-2002-0085

AUTHORIZING THE EXECUTIVE OFFICER TO ENTER INTO AN AGREEMENT FOR MUTUAL RELEASE AND COVENANT NOT TO SUE FOR PROPERTY AT THE FORMER RYERSON TULL STEEL FACILITY, 1465 65TH STREET, IN THE CITY OF EMERYVILLE, ALAMEDA COUNTY

WHEREAS, the California Regional Water Quality Control Board, San Francisco Bay Region (hereinafter Board), finds that:

1. Jurisdiction:  The former Ryerson-Tull Steel Facility is located at 1465 65th Street in Emeryville, California, on two parcels (Parcel numbers 049-1503-0001 and 049-1500-005 in the Alameda County Book of Records) comprising approximately 4.5 acres (the Property). The Property is more accurately described in the legal description (Attachment 3). While the Board would normally be the regulatory agency overseeing site cleanup, the City of Emeryville ("City") is acting as the lead agency for this site cleanup under Board oversight.   The Board, the California Department of Toxic Substances Control and the City have a Memorandum of Understanding on regulatory oversight of contaminated sites such as the Property within the City. However, actions authorized by this Resolution and attachments are not within the scope of the MOU.

2. Site Closure Requirements:  The City conditionally approved the Closure Plan (dated March 26th, 2002 and as amended May 6th, 2002 and June 18th, 2002) for the Property on June 20, 2002.  Board staff, acting for the Board, concurred with the Closure Plan (with addenda) on June 28, 2002. The Closure Plan (with addenda): (1) names Opus West Corporation (subsequently succeeded in interest by 65th & Hollis, L.L.C.), the prospective purchaser and developer of the Property, as the party responsible for implementation of the Closure Plan; (2) finds that no further environmental investigation, cleanup or monitoring is necessary other than as detailed in the Closure Plan approved by the City and Board staff; (3) requires institutional controls controlling land use and other measures before redevelopment; and (4) requires submittal of a Closure Plan Completion Report detailing the cleanup performed during site demolition and redevelopment.

3. Remediation Accomplished:  The Property has been owned prior to redevelopment by Joseph T. Ryerson & Son, Inc., a Delaware Corporation. Ryerson-Tull has occupied the Property since 1949 and has used the Property for storage, handling, and wholesale distribution of bulk steel and other metal products. In 1993, one 10,000 gallon underground diesel storage tank, associated piping, and fuel dispensing equipment were removed from the Property. From 1993 through part of 2002, extensive soil and groundwater investigations were conducted on the Property. These investigations demonstrated that soil is contaminated with some low concentration levels of heavy end petroleum hydrocarbons that may not require remediation and that shallow groundwater is contaminated with volatile organic chemicals (VOCs) and petroleum hydrocarbons. The groundwater contamination beneath the site is also part of a region-wide groundwater contamination caused by many historic industrial operations in the general area. Groundwater is not currently being used as a drinking water supply and no such use or need is anticipated for the foreseeable future. 

4. Future Actions:  Prior to building demolition, any containers of wastes and/or hazardous materials will be collected and properly disposed of off-site, asbestos abatement will occur, and removal of dried oil stains from the floor inside the building will be completed. After demolition of the existing Property improvements, the Property will be graded. Any contaminated soil found during the Property demolition, grading, or redevelopment at levels exceeding the Regional Board’s applicable human health, water quality, or ecological risk-based screening levels will be disposed of off-site at an appropriate disposal facility. (The Closure Plan includes contingency measures in the event that presently unknown contamination is discovered through demolition of existing facilities or Property redevelopment and also specifies sampling requirements to determine whether the soils or groundwater encountered during Property redevelopment are contaminated.) Any contaminated groundwater encountered in excavations for Property improvements will be handled appropriately as specified in the Closure Plan and in accordance with appropriate laws and regulations. Due to the extent of the investigative work completed at the Property to date, the risk modeling based on the Board's soil and water risk-based screening levels that shows that the site conditions will not create an unacceptable risk to human health or the environment after completion of the Closure Plan and construction of new site improvements, and the likely low levels of pollution remaining after redevelopment, the Board does not expect further remediation will be needed. 

5. Site Redevelopment:  65th & Hollis, L.L.C., intends to purchase the Property on or about August 30, 2002, perform Property demolition, complete the Closure Plan, and build 5 four-story apartment buildings clustered together with central landscaped courtyards, a swimming pool, and an above-ground multi-story parking garage. 

6. 65th & Hollis, L.L.C.’s Request:  65th & Hollis, L.L.C. seeks a commitment from the Board that 65th & Hollis, L.L.C. and their members, officers, directors, shareholders, employees, partners, partnerships and partners of such partnerships, representatives, agents, affiliates, tenants, lenders, agents, representatives, and their respective assigns and successors ("Buyer Related Parties") in interest will not be named as dischargers (or responsible parties) in a Board enforcement order with regard to existing known conditions of contamination solely by virtue of being involved in the purchase and redevelopment of the Property. Specifically, 65th & Hollis, L.L.C., request that the Board issue a Mutual Release and Covenant Not to Sue (“Mutual Release”) to the Buyer Related Parties for the Property. Without this assurance from the Board, 65th & Hollis, L.L.C. states that it will not be able or willing to complete the purchase and redevelopment of the Property.

7. Deed Restriction:  As a condition of the Mutual Release and as part of the Closure Plan and Property Redevelopment, 65th & Hollis, L.L.C. will submit for the Executive Officer’s approval and execution a satisfactory deed restriction referred to as a Covenant and Environmental Restriction on Property (CERP). Upon execution by the Board’s Executive Officer, 65th & Hollis, L.L.C. will record the CERP on the Property. In relevant part, the CERP will restrict the land use to controlled multi-family residential uses (i.e., no single family housing) or industrial, commercial or office uses, notify future owners and occupants of sub-surface contamination, restrict the extraction of groundwater, prohibit its use as a source of drinking water, restrict the excavation of soil, and allow for reasonable access by the Board and/or Ryerson-Tull or its successors and assigns for future investigations, monitoring and any necessary remediation.

8. Board Authority:  Pursuant to Water Code §13304, the Board can enter into agreements whereby the Board covenants not to name prospective purchasers, tenants, lenders, and related parties in enforcement actions for known conditions of contamination. For instance, the Board may enter into such agreements if it sufficiently in the public interest to warrant expending public resources necessary to reach such an agreement.

9. Benefits of Redevelopment:  The Property is inactive and is located in an area that is redeveloping from industrial uses to residential, commercial and retail uses. Redevelopment of the Property would have economic and social benefits to the local community and to the public at large. The proposed redevelopment will provide approximately 385 new and sorely needed housing units, with increased payroll taxes and income taxes accruing to the State and locality. Anticipated annual real estate taxes are estimated at $800,000. 

10. CEQA:  The purchase of the Property is not an activity that requires Board approval. Furthermore, neither the Property transaction nor the Board’s approval of the Mutual Release is a "project" as defined by Public Resources Code Section 21065 and 14 CCR 15378(a) such that the California Environmental Quality Act (CEQA) applies.

11. Public Notice:  The Board provided notice of its intention to consider this matter at the August 21, 2002 Board meeting and provided an opportunity for interested persons to comment on the draft resolution and its attachments.

12. Public Hearing:  The Board, at a public meeting, heard and considered all comments pertaining to this discharge.

NOW, THEREFORE BE IT RESOLVED, that the Board authorizes the Executive Officer to negotiate minor amendments to the draft Mutual Release (Attachment 1), and to sign and execute the final Mutual Release.

 I, Loretta K. Barsamian, Executive Officer, do hereby certify that the foregoing is a full, true, and correct copy of a Resolution adopted by the California Regional Water Quality Control Board, San Francisco Bay Region, on August 20, 2002.



Loretta K. Barsamian
Executive Officer

Attachment 1:  Mutual Release & Covenant Not to Sue

Attachment 2:  Written Instrument and Transfer Document

Attachment 3  Legal Description of Property
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