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May 15, 2002

SUBJECT:
RESPONSE TO COMMENTS RECEIVED ON THE STAFF REPORT AND BASIN PLAN AMENDMENT FOR COPPER AND NICKEL SITE-SPECIFIC OBJECTIVES AND WATER QUALITY ATTAINMENT STRATEGY IN LOWER SOUTH SF BAY

Set forth below are staff’s responses to comments received on the draft Staff Report (dated April 5, 2002), the proposed Basin Plan Amendment for copper and nickel site-specific objectives (SSOs) and the Water Quality Attainment Strategy in Lower South SF Bay.  Also set forth below are non-substantive changes to the draft Staff Report made as a result of comments received or internal staff review.  No changes have been made to the proposed Basin Plan Amendment language circulated for public review.

I. Changes to Staff Report of April 5, 2002 based on internal staff review

	Page number(s) 

Affected
	Change Made
	Reason for the Change

	3, 4, 5, 53
	Staff referenced ambient water quality data downloaded from the San Francisco Estuary Institute (SFEI) website (pages 3, 4, 5) and added this reference to the reference section (pages 52-53).  The reference is listed as (SFEI, 2002).
	There was a need to cite the source of data cited in the text and figures on pages 3-5. 

	33
	In paragraph one, the California Stormwater Quality Task Force (SWQTF) does not yet officially support the Brake Pad Partnership so the last sentence of paragraph one was edited to reflect this fact.
	Staff was made aware of this fact during the comment period.

	6, 7, 34, 35, 53
	There are citations on pages 6, 7, 34, 35 that reflect a new reference added to the reference list on pages 52-53.  The reference is listed as (SFBRWQCB, 2002).
	All citations to POTW performance data require a reference.  This reference is to a brief memo written in January of 2002 explaining hardcopy printouts of monitoring data obtained from the self-monitoring reports provided by the individual POTWs.

	3, 4, 5, 6, 28, 52
	Staff changed the reference for ambient water quality data obtained from the City of San Jose on pages 3, 4, 5, 6, and 28) and edited the reference in reference section (page 52).  The original reference was a 2001 City of San Jose data summary, and the corrected reference is the South Bay Monitoring Progress Report from 2002 (San Jose, 2002).
	The South Bay Monitoring Progress report is the correct reference in this situation.  The old reference was for individual data summary sheets contained in the currently cited 2002 reference.

	2, 53 
	The Santa Clara Basin population figure on page 2 was previously cited from a website that no longer exists so the population statistic is now referenced to a 2001 report from the Association of Bay Area Governments (ABAG) already contained in the reference list (ABAG, 2001).  The website reference was deleted from page 53 of the reference list.
	The previously cited website no longer exists, and the population statistics cited can be referenced to another source.


II. Response to comments received

Comments were received from four organizations: The City of San Jose, The City of Sunnyvale WaterKeepers, and CLEAN South Bay.  The comments are summarized below and responses are provided as appropriate.  The full text of comments received is provided in the administrative record.

City of San Jose Comments

The City of San Jose comments offered unqualified support for the watershed-based process that was used throughout the project and support for the project outcomes.  The City of San Jose strongly encourages adoption of the proposed Basin Plan Amendment package and urges prompt submittal of the objectives to the State Board to support the de-listing of copper and nickel from the §303(d) list for Lower South SF Bay.

Staff Response to San Jose Comments

Staff thanks the City of San Jose for its generous and consistent support throughout the multi-year effort to address copper and nickel in Lower South SF Bay and for its comments of support for the Basin Plan Amendment package.

City of Sunnyvale Comments

The City of Sunnyvale comments offered full support concerning adoption of the proposed amendment, but suggested four items for consideration by the Regional Board as part of the adoption process.  They are as follows:

1. The text and guidance on translators contained in the Basin Plan Amendment needs to be consistent with that contained in the Regional Board Staff Report.  The City of Sunnyvale supports the Staff Report version of the translator section allowing for consideration of new data to compute translators at the time of POTW NPDES permit re-issuance.

Staff Response to Sunnyvale Comment 1

Staff acknowledges that there was an inconsistency between the description of translator implementation contained in the draft Staff Report and the Basin Plan Amendment language.  The draft Staff Report did not accurately describe translator implementation that was already clearly set forth in the proposed Basin Plan Amendment.  To correct this, the following changes were made to page 34 of the draft Staff Report:

These translators shall be used to compute copper and nickel effluent limits for POTWs discharging to San Francisco Bay South of the Dumbarton Bridge.   See Appendix D for complete details on how these were developed for Lower South SF Bay.  

With this minor change, the Staff Report language more accurately describes what is clearly set forth in the proposed Basin Plan Amendment language with respect to translator implementation. Staff cannot comply with the City of Sunnyvale request to allow for calculation of translators at the time of permit re-issuance because setting forth translators in the basin plan is a regulatory action that can only be modified through another regulatory action, not a permitting exercise.  The translators of the proposed Basin Plan Amendment were calculated with the best currently available data according to the procedures recommended by the United States Environmental Protection Agency (USEPA).  In the future, if any party has new information that suggests that the proposed translators are not appropriate, the Regional Board will consider that information and may modify the translators through the appropriate regulatory process.
2. USEPA Preliminary Endangered Species Act Analysis of the SSOs for Copper and Nickel provides further support for the adoption of the Regional Board's Basin Plan Amendment and the draft of this analysis should be included in the administrative record.

Staff Response to Sunnyvale Comment 2

Staff agrees with this request, and the draft analysis will be included as part of the administrative record of the proposed amendment.  The text of the draft was included as an appendix to the Sunnyvale comment letter.

3. The Administrative Record should include documentation of the deliberations of the stakeholder group.

Staff Response to Sunnyvale Comment 3

Staff agrees with this request, and the minutes of stakeholder meetings supplied by the City of Sunnyvale as an attachment to the comment letter will be included in the administrative record.

4. The Regional Board Staff Report and proposed SSO for copper are further supported by the consideration of economic factors associated with the requirement of building additional treatment facilities to comply with the No Action alternative.  Sunnyvale also asserts that there could be treatment costs associated with the adoption of the proposed copper SSO unless translators are implemented in the manner as stated in the Staff Report (allowing re-calculation at the time of permit re-issuance).

Staff Response to Sunnyvale Comment 4

Staff thanks the City of Sunnyvale for submitting their opinion concerning ways to support rejection of the 'No Action' alternative.  Staff opinion is that there is already adequate support presented in the Staff Report for rejecting the 'No Action' alternative.  Staff cannot verify and therefore do not endorse the assertions put forward concerning the connection between accepting the 'No Action' alternative and the need for additional costly treatment at all Lower South SF Bay Municipal Wastewater treatment facilities.  Staff noted in the Staff Report that some additional treatment costs would be likely if the 'No Action' alternative were accepted.   However, while staff cannot precisely verify the City’s assertions regarding additional treatment facilities and their costs, the cost estimates presented by the City of Sunnyvale appear to be 'worst-case scenario’ results.  

With respect to adoption of translators, staff present on page 35 of the draft Staff Report approximate SIP-based effluent limits calculated for the proposed copper and nickel SSOs and translators for the three Lower South SF Bay POTWs in comparison with recent plant performance.   From this comparison, it is evident that there is very little possibility that these facilities would have any difficulty complying with these effluent limits.  Therefore, the assertion that costs could be incurred even if the proposed SSOs and translators are adopted is incorrect.  Further, if in the future these facilities had conclusive evidence that they were unable to comply with effluent limits as a result of an inappropriate choice of metal translator, staff would encourage submittal of such evidence for Regional Board consideration.  

WaterKeepers Comments

1. WaterKeepers commented that "Studies to assess phytoplankton toxicity, sediment toxicity, copper and nickel cycling and loading are inadequately defined." 

2. WaterKeepers also comments that it is not appropriate to move forward with the proposed regulatory action until all the uncertainties concerning phytoplankton and sediment toxicity are fully resolved.  

3. WaterKeepers requests specific language in the Basin Plan acknowledging that the impairment assessment is incomplete and that the proposed site-specific objectives shall be subject to change upon resolution of the outstanding impairment questions.

Staff Response to WaterKeepers Comments 1-3

Staff acknowledges that there are some technical uncertainties remaining, and these are fully described and considered in the Staff Report and supporting technical documents.  However, the available scientific evidence clearly supports the finding that beneficial uses would be fully protected under the proposed SSOs, and this evidence is presented in sufficient detail in the Staff Report and supporting technical documents. Staff disagrees with WaterKeepers' assertion that the impairment assessment is incomplete due to the presence of remaining uncertainty.  The Staff Report notes that virtually all information about systems as complex as Lower South SF Bay will have associated uncertainty.  This does not mean that decisions cannot be reasonably made based on the strength and weight of available evidence.  Staff also acknowledges that the implementation plan is essential to ensure the ongoing protection of water quality in Lower South SF Bay.  Staff agrees with WaterKeepers concerning the importance of addressing the remaining areas of technical uncertainty. The proposed implementation plan includes many actions that will help resolve the remaining uncertainties.  As such, staff feels that no changes to the proposed amendment are necessary.
4. WaterKeepers notes that there are problems with the accountability mechanism and process proposed in the implementation plan to resolve the remaining uncertainties associated with copper and nickel.  

5. WaterKeepers also requests revisions of the proposed Basin Plan Amendment to include a specific process by which the studies to resolve uncertainties are developed.  The process should include specific responsibilities to permitted dischargers and a timeline for completion.

Staff Response to WaterKeepers Comments 4-5
The parties responsible for accomplishing the actions of the implementation plan are primarily municipal wastewater and stormwater dischargers permitted under NPDES, and their assigned role in the implementation plan is specified in their permits.  Additionally, stakeholder groups such as the Santa Clara Basin Watershed Management Initiative (SCBWMI) that are not directly regulated by the Regional Board have undertaken a leadership role and a commitment to perform certain actions of the implementation strategy for copper and nickel in Lower South SF Bay.  

The regulated parties are held accountable for accomplishing their part of the implementation plan in three important respects.  First, specific actions are assigned through the NPDES permits, and some of these involve either performing actions or supporting actions by others to help resolve remaining areas of technical uncertainty.  Second, the permitted parties are required to report both on the actions they perform as well as actions performed by others that are part of the implementation plan.  Staff is obligated to review and comment on progress demonstrated through those reports.  Staff will continue to make those reports along with our comments readily available to all interested parties.  As noted in urban runoff permits, there is a third accountability mechanism in that there will be reporting on a regular basis to the Board regarding staff’s evaluation of progress made in executing the implementation plan, and this evaluation will include consideration of comments on progress by interested parties.  

It is also important to note that addressing areas of technical uncertainty is an important goal of the implementation plan, but, despite some uncertainty, the weight of available scientific evidence clearly suggests that the proposed SSOs are appropriate for Lower South SF Bay and protective of beneficial uses.

CLEAN South Bay Comments

CLEAN South Bay offered full support for the proposed Basin Plan Amendment provided that the implementation plan is fully executed in order to protect water quality. In particular, CLEAN South Bay comments that the success of the efforts to protect water quality in Lower South SF Bay require:

· Continued implementation of the Copper and Nickel Action Plans and meaningful reporting on their progress,

· Support for thorough semi-annual effectiveness evaluations of Action Plan implementation,

· Support for initiatives to close remaining identified uncertainties regarding copper fate and transport and toxicity.

Staff Response to CLEAN South Bay comments

Regional Board staff thanks CLEAN South Bay not only for its comments on the proposed action but also for thoughtful and productive participation throughout the entire stakeholder process to develop the proposed Basin Plan Amendment package.  Staff strongly agrees that the success of protecting water quality can only be assured by complete performance of the implementation actions. Regional Board staff is obligated to ensure that all actions of the implementation plan are accomplished by the responsible parties in a thorough and timely fashion.  CLEAN South Bay is encouraged to maintain its active and vital stakeholder role in tracking the quality of implementation plan execution.
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