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This Administrative Civil Liability assesses penalties for the City of Pacifica’s (hereafter Pacifica) violations Waste Discharge Requirements Order No. 94-112 (NPDES No. CA0037494), during the period between October 1996 and December 1999.  Based on the following staff analysis, the recommended ACL amount is $76,889.  Table 1 presents a breakdown of the fines.

TABLE 1: Breakdown of ACL Fine

	Type and Order No.
	Dates of Violation
	Type of Violation
	Comment
	Cost/Economic Benefit

	NPDES Permit No: 94-112
	October 1996 – December 1999
	Exceedance of Effluent Limitations
	Cost was based on economic benefit gained from delayed repairs to the wastewater treatment plant
	$71,889

	Staff Costs
	
	50 Hours
	Staff costs must be recovered
	$5,000

	
	
	
	TOTAL
	$76,889


Summary of Violations

From October 1996 to December 1999, Pacifica violated effluent limitations in its NPDES permit on 579 days in the 39 months of discharge. The NPDES effluent limitations exceeded include: biochemical oxygen demand (BOD), total suspended solids (TSS), oil & grease, toxicity, settleable solids, total coliform, and chlorine residual (for details see Table 2).

The staff analysis is presented in the following discussion format:

I. Background

II. NPDES Permit Prohibitions and Effluent Limitations Violated

III. Enforcement Considerations

a. nature of violations

b.
circumstances, extent, and gravity of the violations

c.
effects on water quality

d.
history of violations and enforcement

e. degree of culpability 

f. economic savings

g. ability to pay

h.
other factors justice may require

IV. Maximum Potential Civil Liability on All Violations 

V. Administrative Civil Liability

VI. Recommendation

I.
BACKGROUND

Waste Discharge Requirements Order No. 94-112, was adopted on September 21, 1994 to regulate the discharge of treated wastewater effluent from the Pacifica Wastewater Treatment Plant (WWTP).

During the time period covered by this complaint, the City of Pacifica owned and operated a wastewater treatment plant, which provided secondary treatment of domestic wastewater from the City of Pacifica.  The treatment plant had a dry weather treatment capacity of 3.3 MGD.  Treated effluent from the plant was discharged into the Pacific Ocean, waters of the State and United States.  

The treatment process consisted of the following: automatic filter screens, comminution, grit removal, primary sedimentation (two basins), activated sludge aeration, secondary clarification (two rectangular, traveling-bridge clarifiers), disinfection with chlorine (three contact tanks, in series), dechlorination with sulfur dioxide, and effluent pumping to the outfall.

The Pacifica wastewater treatment plant had no redundancy or backup system, and was therefore very unreliable in responding to critical conditions without causing violations of effluent limitations.  In addition, much of the plant’s existing equipment had fallen into a state of disrepair.  Board staff had also found that the outfall had extensive cracks, due to the selection of inappropriate materials for its construction, and that the diffusers often plugged with sand in the winter,  making the outfall system inoperable.

Beginning in 1993, the City of Pacifica had conducted various studies to either expand the existing treatment plant or to construct a new facility at a different site.  In 1996, the City started construction of its new wastewater treatment plant , the Calera Creek Water Recycling Plant (CCWRP) to replace the dilapidated WWTP.  This new wastewater treatment plant will contain innovative components such as ultraviolet disinfection and the construction of restored wetlands for effluent reuse.

II.
NPDES PERMIT PROHIBITIONS AND EFFLUENT LIMITATIONS VIOLATED

Prohibitions and effluent limitations have been established in Pacifica’s NPDES permit, Order No. 94-112, under Section B. Effluent Limitations.  The applicable portions of this section are as follows:

“B.
EFFLUENT LIMITATIONS
1.
The term "effluent" in the following limitations means the fully treated wastewater effluent from the Discharger's wastewater treatment facility, as discharged to the Pacific Ocean. The effluent discharged to the Pacific Ocean shall not exceed the following limits:


Conventional Pollutants Effluent Limitations

	Constituent
	Units
	Monthly Average
	Weekly Average
	Daily Maximum
	Instantaneous Maximum

	Biochemical Oxygen Demand
	mg/l
	25
	40
	50
	---

	Total Suspended Solids
	mg/l
	30
	45
	60
	---

	Oil & Grease
	mg/l
	10
	---
	20
	---

	Settleable Matter
	ml/L-hr
	0.1
	---
	---
	0.2

	Chlorine Residual1
	mg/L
	---
	---
	---
	0.0

	Acute Toxicity Conc.2
	tu
	1.5
	2.0
	2.5
	---


1 Requirement defined as below the limit of detection in standard test methods defined in the 18th edition of Standard Methods for the Examination of Water and Wastewater.  

2 Acute Toxicity Concentration (tu) = 100/ (96-hr. LC 50)

2.    The pH of the discharge shall not exceed 9.0 nor be less than 6.0.

3. Coliform Bacteria:  

a. The moving median value for the most probable number (MPN) of total coliform bacteria in any five consecutive effluent samples shall not exceed 1,000 MPN per 100 milliliters (1,000 MPN/100 mL); and

b. Any single sample shall not exceed 10,000 MPN/100 mL.

4.   85 Percent Removal: The arithmetic mean of the biochemical oxygen demand (five-day, 20oC) and total suspended solids, by weight, for effluent samples collected in each calendar month shall not exceed 15 percent of the arithmetic mean of the respective values, by weight, for influent samples collected at approximately the same times during the same period (85% removal).

III.

ENFORCEMENT CONSIDERATIONS

Section 13385(e) of the California Water Code requires the Board to consider several factors when issuing Administrative Civil Liability (ACL).  These include the nature, circumstances, extent and gravity of the violations, and, with respect to the violator, the ability to pay, degree of culpability, prior history of violations, economic benefit or savings, and other factors justice may require.  

Factors that the Board may consider in determining the amount of the liability are described below.  For violations that occurred prior to January 1, 2000, the Regional Board is authorized, but not required, to impose Administrative Liability.  In determining the amount of that liability, the Regional Board is required to take into account the following factors: 

(a) Nature of the violations, 

(b) Circumstances, extent and gravity of the violations, 

(c) Effects of water quality, 

(d) Prior history of violations and enforcement, 

(e) Degree of culpability,

(f) Economic savings, 

(g) Ability to pay, and

(h) Other factors justice may require.

a.
Nature of Violations

Effluent violations identified from October 1996 through December 1999 are subject to penalties under Water Code Section 13385(c).  Pacifica failed to comply with Order No. 94-112 by exceeding the Effluent Limitations listed above and detailed in Table 2.

Table 2 lists the month and year, type of violation, frequency of violation.  In evaluating the fine, the violations are totaled to show the number of days in violation and million gallons discharged.  As calculated by Table 2, from October 1996 through December 1999, the WWTP was in violation for 579 days, during which, 115.73 million gallons were released.  

b.
Circumstances, Extent, and Gravity of the Violations

Table 2 provides a summary of all the NPDES violations from October 1996 through December, 1999, as well as the extent of the violations (exceedance concentrations and frequency).  

The WWTP had numerous major problems affecting the ability to comply with NPDES permit limits.  Most of the effluent violations are non-compliance with technology-based limits (such as BOD, TSS, oil and grease, total coliform, and settleable solids). Over 60% (154 out of 254) of the violations were due to exceedances of the settleable solids effluent limitation.  These violations were not entirely due to high inflow as a result of extreme rain events, as this is common among POTWs.  The settleable solids violations occurred consistently year round, which indicates an inadequate treatment facility and poor treatment plant performance.

The violations of technology-based limits are due to treatment plant unreliability.  The treatment plant equipment varies in age from fourteen years to 30 years.  The WWTP had no redundancy or backup system.  Violations typically occurred whenever the plant experienced equipment failure or equipment was taken out for services or repair.  The secondary system is hydraulically overloaded during peak flows.  Significant levels of solids begin to wash out at 6 mgd, resulting in BOD, TSS and settleable solids violations.   The chlorination system was improperly designed.  In certain conditions, the system is unable to regulate proper chlorine dose in response to effluent flow changes, resulting in total coliform violations. 

c. Effects on water quality and public health

The treated wastewater is discharged into the Pacific Ocean.  Ocean waters are the territorial marine waters of the State as defined by California law to the extent these waters are outside of enclosed bays, estuaries, and coastal lagoons.

The water quality and public health effects of the effluent limit violations are of concern because of the impact to beneficial uses, especially contact and non-contact water recreational uses. To protect these beneficial uses, the Ocean Plan states the following “General Requirements for Management of Waste Discharge to the Ocean”:

Waste discharged to the ocean must be essentially free of:

1. Material that is floatable or will become floatable upon discharge.

2. Settleable material or substances that may form sediments which will degrade benthic communities or other aquatic life.

3. Substances which will accumulate to toxic levels in marine waters, sediments or biota.

4. Substances that significantly decrease the natural light to benthic communities and other marine life.

5. Materials that result in aesthetically undesirable discoloration of the ocean surface.

Pacifica’s ocean outfall is located in one of the roughest stretches of the west coast.  Many of the materials selected for construction were inappropriate for long-term exposure to the marine environment.  For instance, concrete cover over the reinforcing steel should have been at least 3 inches in the critical section but only ¾ inch was provided.  Extensive cracks in the ocean outfall were detected, and the outfall diffusers often plugged with sand in the winter.  Because of the extensive damage to the outfall structure and diffusers, the discharge did not achieve proper dilution.  The permit prohibits the discharge of wastewater effluent at any point which the wastewater does not receive an initial dilution of 10:1.  In light of the fact that the diffusers were plugged and extensive cracks were detected in the outfall structure, effluent was most likely discharged nearshore, instead of 2,670 feet offshore, which significantly minimizes dilution.  

The water quality impacts from violations of the suspended solids, settleable solids effluent limitations include sedimentation (deposition) of solids into the receiving water.  This can have an adverse affect on the benthic community, sediments, and biota.

The acutely toxic effects of chlorine residual and low pH to aquatic organisms have been well established.  Coliform bacteria are used as indicator species for pathogens (disease causing organisms) in the effluent.  Pathogens are harmful to humans as well as to fish and wildlife. Some of  the beneficial uses that are adversely impacted are shell-fishing harvesting, water contact recreation, and non-contact water recreation.  

d.
History of Violations

Annual Summary of Violations

In 1996, Pacifica reported several effluent limitation violations of BOD (2 violations), settleable solids (17 violations), chlorine residual (11violations), and total coliform (19 violations) due to heavy rains and high inflows, malfunction of a blower, tank out of service, and equipment plugging. 

In 1997, Pacifica reported several effluent limitation violations of, settleable solids (1 violation), pH (1 violation) chlorine residual (6 violations), total coliform (10 violations), oil & grease (2 violations) due to secondary bridge failure, heavy rains and high inflows, electrical problems,  and equipment failure or plugged injectors. 

In 1998, Pacifica reported several effluent limitation violations of, BOD (2 violation), settleable solids (11 violations), chlorine residual (5 violations), total coliform (4 violations), oil & grease (2 violations) due to secondary system becoming over chlorinated and hydraulically overloaded, electrical problems, and equipment failure (e.g., hypochlorite system) or plugged injectors. 

In 1999, Pacifica reported several effluent limitation violations of, BOD (3violation), settleable solids (15 violations), chlorine residual (7 violations), total coliform (2 violations), toxicity (1 violation) due to malfunction of the primary generator, heavy rains and high inflows, electrical problems, and equipment failure (e.g., sodium bisulfite system).

Regional Board Actions

On September 15, 1993, the Regional Board adopted Cease and Desist Order (CDO) No. 93-112 requiring Pacifica to address the deficiencies of the treatment plant and achieve full compliance with the NPDES permit by October 30, 1997.

On December 16, 1998, the Regional Board adopted Cease and Desist Order 98-124 to extend the compliance dates in the original CDO, Order No. 93-112 to September 30, 1999.

On September 15, 1999, the Regional Board adopted NPDES No. 99-066, which regulates the discharge of treated wastewater from the CCWRP.

On September 9, 2000, the discharge from the WWTP ceased because the newly constructed plant, CCWRP, was put on-line.

On November 15, 2000 the Regional Board sent a Notice of Violation (NOV) to the Discharger indicating its intent to pursue enforcement actions against effluent limit violations from October 1996 through December 31, 2000 (fines for effluent violations January 2000 through December 2000 are discussed in Complaint No. 01-089).

e.
Degree of culpability
The Discharger is responsible at all times for ensuring proper operation and maintenance of the treatment plant for meeting the NPDES permit requirements for discharge.  Pacifica has been on the Significant Non-Compliance (SNC) list over eight (8) years.  This means Pacifica is reported to the USEPA on a quarterly basis for its noncompliance with its NPDES permit effluent limitations.  Since 1993, the Regional Board has recognized the poor performance of the WWTP and through a Cease and Desist Order ordered Pacifica to seek alternatives in improving wastewater treatment.  Upon evaluating alternatives, Pacifica decided to build CCWRP.  During construction of CCWRP, the WWTP was still performing poorly and little money was spent in modifying the plant to comply with the existing NPDES permit.  As a result there were 579 days of violations and 115 million gallons released during October 1996 through December 1999.  During construction of the CCWRP, Pacifica, invested $154,000 in improvements to the WWTP.  The penalty for the effluent violations from October 1996 through December 1999 is based on the economic benefit gained from spending the money for improvement to the WWTP in the year 1998 instead of the year 1996.

f. Economic savings

For violations that occurred before 2000, the Board is required to take into account economic benefits in establishing the appropriate amount of the penalty.  The penalty for the effluent violations, from the WWTP, October 1996 through December 1999 is based on the economic benefit gained from spending the money for improvement ($154,000) to the plant in the year 1998 instead of the year 1996. The economic savings resulted in $71,889.  Pacifica’s economic savings amounts to the interest or investment income earned from capital that would have otherwise been spent on plant improvements necessary for compliance with its NPDES permit.  To estimate economic benefits to Pacifica from these violations, Board staff used the U.S. EPA‘s Benefits (BEN) model and cost data provided by Pacifica in response to a 13267 Request of Technical Information.  The derivation of the fine is described below.

Installation of weir between primary tank and secondary tank; and variable speed drives on the effluent pumps at the Sharp Park pump station.  The installation was completed on April 4, 1998.  The cost of this improvement was $94,000. To calculate the economic savings of delaying this improvement, Board staff assumed the cost for improvements should have been expended two years earlier, in 1996.  The BEN model determined the economic savings to be $11,697. 

The weir and variable speed drives made the flow steady to better match with the chlorine dosage rate and to increase contact time during peak flows.  Before this modification, the pumps would send water at high rates allowing for improper chlorine dosage and hydraulic overload to the plant.  After the installation of this equipment, the plant was able to better regulate flow distribution to comply with TSS, settleable solids, BOD, total coliform and BOD/TSS percent removal effluent limits.

Rerouting of the primary effluent through the secondary contact chamber.  The work was completed in December 1997.  The cost of this improvement was $15,000. To calculate the economic savings of delaying this improvement, Board staff assumed the cost for improvements should have been expended one year earlier, in 1996.  The BEN model determined the economic savings to be $1,304.  

The rerouting of the primary effluent through the secondary contact chamber was completed to supplement the weir installation project described above.  This project consisted of coring a hole between the primary and secondary tanks. Before this modification, during peak flows the effluent from the primary tank would bypass the secondary tank and go directly to the final effluent tank allowing for no chlorine contact time and minimal settling of solids.  This caused many coliform, TSS, and BOD effluent violations.  After the rerouting of the primary chamber to the secondary chamber, the effluent from the primary tank was able to go through the secondary contact chamber, this improved disinfection and reduced residual chlorine in the effluent.  As a result the plant improved compliance with TSS, settleable solids, BOD, total coliform and BOD/TSS percent removal effluent limits.

Installation of hypochlorite equipment and tanks, and increased chlorine costs by switching to sodium hypochlorite from gaseous chlorine.   The equipment installation was completed in December 1997, at a cost of $45,000. The increase chlorine costs were expended in January 1998, at an annual recurring cost of $35,000 per year. To calculate the economic savings of delaying this improvement, Board staff assumed the cost for improvements should have been expended year(s) earlier, in 1996.  The BEN model determined the economic savings to be $58,888.

The installation of the hypochlorite equipment and tanks were necessary to support the installation of the variable speed drives, as described above.  An electrical room was needed to house the controls for the variable speed drives, making no room for the chlorine tanks. The chlorine tanks could not be moved outside because the City would not be able to meet the strict air permit requirements.  The chlorine tanks had to be removed, thereby creating the need for a sodium hypochlorite system (a smaller system).  Chlorine may also be supplied as sodium hypochlorite (NaOCL), otherwise known as liquid bleach.  Sodium hypochlorite is safer to handle than gaseous chlorine, which is a secondary reason for switching to sodium hypochlorite.   As a result of this modification, the projects discussed above could be successfully implemented with minimal construction delays.  This lead to overall improvements to plant performance as demonstrated by fewer effluent limitation violations, once these improvements were made.  

g.
Ability to pay

Pacifica’s ability to pay the proposed civil liability is based on the 1999-2000 Fiscal Year Budget. This data was provided by Pacifica in response to Regional Board Request for Technical Information, under Water Code Section 13267.  The proposed monetary penalty is compared to the gross revenue sources for this facility (approximately $5 million dollars). Based on this information, Pacifica is able to pay the proposed penalty without significant impact on its ability to fulfill its responsibilities.

h.
Other factors justice may require

The Board incurred $5,000 in staff costs in order to prepare this Complaint and supporting information.  The amount is computed based on an hourly rate of $100 per hour for the 50 hours required by Board staff to prepare this Complaint.

The ACL amount is only limited to the economic benefit gained from not making necessary improvements to the WWTP.  Board staff considered the significant costs incurred by Pacifica to construct a new tertiary treatment plant, known as Calera Creek Water Recycling Plant (CCWRP), to comply with the CDOs. The CCWRP incorporates a number of state-of-the-art technologies, and discharges into Calera Creek and a restored wetland.

IV. Maximum Potential Civil Liability on All Violations

The potential maximum amount of administrative civil liability for each day of violation is ten thousand dollars ($10,000) plus ten dollars ($10) times the number of gallons by which the volume discharged but not cleaned up exceeds 1,000 gallons.  

If this matter is referred to the Attorney General, a maximum liability of $25,000 per day and $25 per gallon may be imposed.

V.
Recommendation

In consideration of the facts in this case and prior Board actions, I recommend the maximum liability be reduced to the economic savings from delayed necessary improvements to the WWTP.  The recommend administrative civil liability is $76,889 against the Pacifica Wastewater Treatment Plant for its 579 days of violations and 115.73 million gallons of inadequately treated wastewater from October 1996 through December 1999.  The proposed amount recovers economic benefit of $71,889 and staff costs of $5,000. 
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