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Certified Mail No.    
Return Receipt Requested 
        July 1, 2011   

Geotracker ID No. 01S0645 (LMM) 
 
Union Oil Company of California 
c/o Chevron Environmental Management Company 
Superfund & Property Management Business Unit 
Attn.: Mr. Michael Mailloux 
6001 Bollinger Canyon Road, K-2052 
San Ramon, CA 94583 
Also sent via email to:  MMailloux@chevron.com 
 
Atlantic Richfield Company, c/o BP 
Attn.: Mr. Jon B. Armstrong 
Contracts Manager, Remediation Management 
WL1, 28.160D 
Westlake Park Boulevard 
Houston, TX 77079 
Also sent via email to:  Jon.Armstrong@bp.com 
 
Subject:   Administrative Civil Liability Complaint No. R2-2011-0043 
  for Failure to Timely Submit an Acceptable Remedial Action Plan, 401 and 411 

High Street, Oakland, California, Alameda County 
 
Dear Sirs:  
 
Enclosed is Administrative Civil Liability Complaint No. R2-2011-0043 (Complaint), which 
proposes to assess an administrative civil liability (ACL) against Union Oil Company and Atlantic 
Richfield Company (the Dischargers) in the amount of $154,307. This proposed liability is based on 
allegations that the Dischargers failed to timely submit an acceptable draft Remedial Action Plan 
(DRAP) acceptable to the Executive Officer of the California Regional Water Quality Control 
Board, San Francisco Bay Region (“Regional Water Board”) in violation of Provision C.3.j of Site 
Cleanup Requirements (SCR) Order No. 90-133, as amended by SCR Order No. R2-2006-0084.. 
The Dischargers submitted an acceptable DRAP more than two years late. The administrative civil 
liability is imposed under the authority of CWC Section 13350(e)(1). 
 
The Dischargers can respond to the Complaint by appearing before the Regional Water Board at a 
public hearing to contest the matter or by signing a waiver to pursue other options. 

1. The Complaint can be contested before the Regional Water Board at the following meeting:  

Date/Time:  September 14, 2011, commencing at 9:00 a.m. 
Place:   First Floor Auditorium, Elihu Harris State Building 
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1515 Clay Street, Oakland 

At this meeting, the Regional Water Board will consider whether to impose administrative civil 
liability (as proposed in the Complaint or for a different amount), decline the administrative 
civil liability, or refer the matter to the Attorney General for judicial enforcement at a public 
hearing.   

Please refer to the enclosed Public Notice and Hearing Procedure for the Complaint and the 
ACL Fact Sheet for additional information about the Regional Water Board’s process, hearing 
procedure, and important deadlines (for submitting comments or evidence, obtaining designated 
party status, waiving or postponing a hearing, making objections or rebuttals to evidence, etc.). 

2. The public hearing that has been scheduled (above) can be waived to pursue one of the 
following options:  

a. Pay the liability as proposed in the Complaint;  
b. Request more time and postpone the date of the public hearing; or 
c. Promptly engage in settlement discussions with the Regional Water Board Prosecution 

Team during which the Dischargers can raise settlement options, including supplemental 
environmental projects (SEPs) and enhanced compliance projects that meet the State Water 
Resources Control Board’s requirements for such projects. 
 

The enclosed Waiver describes these options in further detail.  To pursue one of these options, 
the Waiver must be signed, dated, and received by Sandia Potter of the Regional Water 
Board Advisory Team with a copy to the Prosecution Team contact listed below no later 
than 5:00 p.m. on August 1, 2011.  It is at the discretion of the Regional Water Board 
Advisory Team to either accept or deny a waiver request. 
 
For more information about SEPs and the project selection and proposal approval process, or for 
assistance with selecting a candidate project for an SEP, please contact Athena Honore of the 
San Francisco Estuary Partnership (SFEP) at (510) 622-2325 or via email to 
ahonore@waterboards.ca.gov.  To see examples of current and completed projects, visit 
SFEP’s website: www.sfestuary.org/projects/detail.php?projectID=38. 
 

If you wish to communicate directly with the Prosecution Team regarding the Complaint, please 
contact Laurent Meillier at (510) 622-3277 or via email to LMeillier@waterboards.ca.gov.  Please 
refer to the letterhead for our mailing address and fax number.  
 
        Sincerely, 
 
 
 
 
        Dyan C. Whyte 
        Assistant Executive Officer 

mailto:ahonore@waterboards.ca.gov
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Enclosures: ACL Complaint No. R2-2011-0043  

Waiver Form for ACL Complaint No. R2-2011-0043 
Public Notice and Hearing Procedure for ACL Complaint No. R2-2011-0043 
Administrative Civil Liability Fact Sheet 

 
Cc (via certified mail): 
 
Union Oil Company of California 
Attn. The Prentice-Hall Corporation System, Inc. 
Agent for Service of Process 
2730 Gateway Oaks Dr., Suite 100 
Sacramento, CA 95833 
 
Atlantic Richfield Company 
Attn. C T Corporation System 
Agent for Service of Process 
818 W. Seventh St. 
Los Angeles, CA 90017 
 
Cc (all copies via email): 
  Regional Water Board Lyris Enforcement email list 
  Regional Water Board Advisory Team 
  Regional Water Board Prosecution Team 

Richard Koch 411 High Street Annuity 
Trust and Nancy Koch 411 High Street 
Annuity Trust 
Attn: Richard Koch 
1350 Bayshore Highway, Suite 600 
Burlingame, CA 94010 
dkoch@bbkcapitalcorp.com 
 
Brad Koch 
Ridge Reef Properties, Inc. 
Four Embarcadero Center, Suite 3100 
San Francisco, CA 94111 
BKoch@ridgereefproperties.com 
 
Hollis Phillips 
Arcadis U.S., Inc. 
100 Montgomery St., Suite 300 
San Francisco, CA 94104 
Hollis.Phillips@arcadis-us.com 

 
Jon A. Rosso 
Bureau Veritas North America, Inc. 
2430 Camino Ramon, Suite 122 
San Ramon, CA 94583 
Jon.Rosso@us.bureauveritas.com 
 
Jeff Hamerling 
Archer Norris 
2033 North Main Street, Suite 800 
Walnut Creek, CA 94596 
JHamerling@archernorris.com 
 
 
 
Cc (cont., via email): 
 
Nathan Block 
BP HSSE Legal 

mailto:dkoch@bbkcapitalcorp.com
mailto:BKoch@ridgereefproperties.com
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WL1, 16.163 
501 Westlake Park Boulevard 
Houston, TX 77079 
Nathan.Block@bp.com 
 
Robert P. Doty 
Cox, Castle, & Nicholson 
555 California St., 10th Floor 
San Francisco, CA 94104 
rdoty@coxcastle.com 
 
Oakland High Street Partners, LP 
Attn: Brian R. Caster and Tom Kearney 
4607 Mission Gorge Place 
San Diego, CA 92120 
brcaster@castergrp.com 
tkearney@castergrp.com 
 
Robert Horwath 
URS Corporation 
1333 Broadway, Suite 800 
Oakland, CA 94612 
Robert_Horwath@URSCorp.com 
 
Donna Drogos 
Alameda County Environmental Health 
1131 Harbor Bay Parkway 
Alameda, CA 94502 
Donna.Drogos@acgov.org 
 
Leroy Griffin 
Oakland City Fire Department 
Fire Prevention Bureau, 
Hazardous Materials Unit 
250 Frank H. Ogawa Plaza #3341 
Oakland, CA 94612 
LGriffin@oaklandnet.com 
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HEARING PROCEDURE 
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT 

  
NO. R2-2011-0043 

ISSUED TO 
UNION OIL COMPANY OF CALIFORNIA 

ATLANTIC RICHFILED COMPANY 
401 HIGH STREET, OAKLAND 
411 HIGH STREET OAKLAND 

 ALAMEDA COUNTY 
 

HEARING SCHEDULED FOR SEPTEMBER 14, 2011 
 
PLEASE READ THIS HEARING PROCEDURE CAREFULLY.  FAILURE TO COMPLY 
WITH THE DEADLINES AND OTHER REQUIREMENTS CONTAINED HEREIN MAY 
RESULT IN THE EXCLUSION OF YOUR DOCUMENTS AND/OR TESTIMONY. 
 

Background 
The Assistant Executive Officer of the San Francisco Bay Regional Water Quality Control Board 
(Regional Water Board) has issued an Administrative Civil Liability Complaint (Complaint) 
pursuant to California Water Code section 13323 against Union Oil Company of California and 
Atlantic Richfield Company. (collectively Dischargers) alleging that they have violated Site 
Cleanup Requirements (SCR) Order No. 90-133, as amended by SCR Order No. R2-2006-0084 
by failing to timely submit a draft Remedial Action Plan (DRAP) pursuant to Provision C.3.j.  
The SCR Order No. 90-133, as amended by SCR Order No. R2-2006-0084, is a cleanup and 
abatement order issued pursuant to California Water Code Section 13304 that required the 
Dischargers to submit a DRAP, acceptable to the Executive Officer, by October 17, 2007, a 
deadline that was later extended to May 15, 2008.  The Dischargers submitted an acceptable 
DRAP more than two years after the May 15, 2008 deadline. The Complaint proposes that a civil 
liability in the amount of $154,307 be imposed as authorized by Water Code section 13350(e)(1). 
 
Purpose of Hearing 
The purpose of the hearing is to consider relevant evidence and testimony regarding the 
Complaint. At the hearing, the Regional Water Board will consider whether to issue an 
administrative civil liability (ACL) order assessing the liability proposed in the Complaint, or a 
higher or lower amount, reject the proposed liability, or refer the matter to the Attorney General 
for judicial enforcement. An agenda for the Regional Water Board meeting where the hearing 
will be held will be issued at least ten days before the meeting and posted on the Regional Water 
Board’s web site (http://www.waterboards.ca.gov/sanfranciscobay/). 
 



 

Hearing Procedure 
The hearing will be conducted in accordance with this Hearing Procedure.  This Hearing 
Procedure has been pre-approved by the Regional Water Board Advisory Team in model format.  
A copy of the general procedures governing adjudicatory hearings before the Regional Water 
Board may be found at Title 23 of the California Code of Regulations (CCR), Section 648 et 
seq., and is available at http://www.waterboards.ca.gov or upon request.  In accordance with 
Section 648, subdivision (d), any procedure not provided by this Hearing Procedure is deemed 
waived.  Except as provided in Section 648 and herein, subdivision (b), Chapter 5 of the 
Administrative Procedures Act (commencing with Section 11500 of the Government Code) does 
not apply to the hearing. 
 
The procedures and deadlines herein may be amended by the Advisory Team at its discretion.  
Any objections to this Hearing Procedure must be received by the Sandia Potter by July 11, 
2011, or they will be waived.   
 
Hearing Participants 
Participants in this proceeding are designated as either “parties” or “interested persons.”  
Designated parties to the hearing may present evidence and cross-examine witnesses and are 
subject to cross-examination. Interested persons generally may not submit evidence, cross- 
examine witnesses, or be subject to cross-examination, but may present policy statements.   
Policy statements may include comments on any aspect of the proceeding, but may not include 
evidence (e.g., photographs, eye-witness testimony, monitoring data). Both designated parties 
and interested persons may be asked to respond to clarifying questions from the Regional Water 
Board, its staff or others, at the discretion of the Regional Water Board. 
 
The following participants are hereby designated as parties in this proceeding: 
 

(1) The Regional Water Board Prosecution Team 
 

(2) Union Oil Company of California and Atlantic Richfield Company., collectively referred 
to as the Dischargers 

 
Union Oil Company of California 
c/o Chevron Environmental Management Company 
Superfund & Property Management Business Unit 
Attn.: Mr. Michael Mailloux 
6001 Bollinger Canyon Road, K-2052 
San Ramon, CA 94583 
MMailloux@chevron.com 
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Atlantic Richfield Company 
c/o BP 
Attn.:  Mr. Jon B. Armstrong 
Contracts Manager, Remediation Management 
WL1, 28.160D 
Westlake Park Boulevard 
Houston, TX 77079 
Jon.Armstrong@bp.com 
 
Requesting Designated Party Status 
Persons who wish to participate in the hearing as a designated party (who have not been 
designated as parties above) must request party status by submitting a request in writing (with 
copies to the existing designated parties) so that it is received by 5 p.m. on July 11, 2011 to 
Sandia Potter. The request shall include an explanation of the basis for status as a designated 
party (e.g., how the issues to be addressed in the hearing and the potential actions by the 
Regional Water Board affect the person), the information required of designated parties as 
provided below, and a statement explaining why the party or parties designated above do not 
adequately represent the person’s interest. Any opposition to the request must be received by the 
Advisory Team, the person requesting party status, and all parties by 5 p.m. on July 18, 2011. 
The parties will be notified by 5 p.m. on July 21, 2011 in writing whether the request has been 
granted or denied. 
 
Separation of Functions 
To help ensure the fairness and impartiality of this proceeding, the functions of those who will 
act in a prosecutorial role by presenting evidence for consideration by the Regional Water Board 
(Prosecution Team) have been separated from those who will provide advice to the Regional 
Water Board (Advisory Team). Members of the Advisory Team and the Prosecution Team are:  

 
Advisory Team: 
Bruce Wolfe, Executive Officer, BWolfe@waterboards.ca.gov, 510-622-2314 
Yuri Won, Senior Staff Counsel, YWon@waterboards.ca.gov, 510-2491 
Sandia Potter, Technical Staff, SMpotter@waterboards.ca.gov, 510-622-2426 
Address: California Regional Water Board, San Francisco Bay Region, 1515 Clay Street, 

Suite 1400, Oakland, CA 94612 
 
Primary Contact: Sandia Potter 
 

 Page 3 of 7

mailto:Jon.Armstrong@bp.com
mailto:bwolfe@waterboards.ca.gov
mailto:ywon@waterboards.ca.gov
mailto:smpotter@waterboards.ca.gov


 

Prosecution Team: 
Dyan C Whyte, Assistant Executive Officer, DWhyte@waterboards.ca.gov, 510-622-2441 
Ann Carroll, Staff Counsel, ACarroll@waterboards.ca.gov, 916-322-3227 
Terry Seward, Division Chief, TSeward@waterboards.ca.gov, 510-622-2416 
Keith Lichten, Enforcement Section Leader, KLichten@waterboards.ca.gov, 510-622-2380 
Laurent Meillier, Technical Staff, LMeillier@waterboards.ca.gov, 510-622-3277 
Address: California Regional Water Board, San Francisco Bay Region, 1515 Clay Street, 

Suite 1400, California 94612 
 
Primary Contact: Laurent Meillier 

 
Any members of the Advisory Team who normally supervise any members of the Prosecution 
Team are not acting as their supervisors in this proceeding, and vice versa. Members of the 
Prosecution Team may have acted as advisors to the Regional Water Board in other, unrelated 
matters, but they are not advising the Regional Water Board in this proceeding. Members of the 
Prosecution Team have not had any ex parte communications with the members of the Regional 
Water Board or the Advisory Team regarding this proceeding.   
 
Ex Parte Communications 
The designated parties and interested persons are forbidden from engaging in ex parte 
communications regarding this matter with members of the Advisory Team or members of the 
Regional Water Board. An ex parte contact is any written or verbal communication pertaining to 
the investigation, preparation or prosecution of the Complaint between a member of a designated 
party or interested person on the one hand, and a Regional Water Board member or an Advisory 
Team member on the other hand, unless the communication is copied to all other designated 
parties (if written) or made in a manner open to all other designated parties (if verbal).  
Communications regarding non-controversial procedural matters are not ex parte contacts and 
are not restricted. Communications among one or more designated parties and interested persons 
themselves are not ex parte contacts.   
 
Hearing Time Limits 
To ensure that all participants have an opportunity to participate in the hearing, the following 
time limits shall apply:  each designated party shall have a combined 30 minutes to present 
evidence, cross-examine witnesses (if warranted), and provide a closing statement; and each 
interested person shall have three minutes to present a non-evidentiary policy statement. 
Participants with similar interests or comments are requested to make joint presentations, and 
participants are requested to avoid redundant comments.  Participants who would like additional 
time must submit their request to the Advisory Team so that it is received no later than August 
25, 2011, by 5 p.m.  Additional time may be provided at the discretion of the Advisory Team 
(prior to the hearing) or the Regional Water Board Chair (at the hearing) upon a showing that 
additional time is necessary. 
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Submission of Evidence and Policy Statements 
The following information must be submitted in advance of the hearing:  

1. All evidence (other than witness testimony to be presented orally at the hearing) that the 
designated party would like the Regional Water Board to consider.  Evidence and 
exhibits already in the public files of the Regional Water Board may be submitted by 
reference as long as the exhibits and their location are clearly identified in accordance 
with Title 23, CCR, Section 648.3. 

2. All legal and technical arguments or analysis. 
3. The name of designated party members, title and/or role, and contact information (email 

addresses, addresses, and phone numbers). 
4. The name of each witness, if any, whom the designated party intends to call at the 

hearing, the subject of each witness’ proposed testimony, and the qualifications of each 
expert witness. 

5. (Dischargers only)  If the Dischargers intend to argue an inability to pay the civil liability 
proposed in the Complaint (or an increased or decreased amount as may be imposed by 
the Regional Water Board), the Dischargers should submit supporting evidence as set 
forth in the “ACL Fact Sheet” under “Factors that must be considered by the Board.” 

 
The Prosecution Team shall submit one hard copy and one electronic copy of the above 
information not already included in or with the Complaint to the Sandia Potter and other 
designated parties no later than August 5, 2011, by 5 p.m. 
 
The remaining designated parties shall submit one hard copy and one electronic copy of the 
above information to the Sandia Potter and other designated parties no later than August 15, 
2011, by 5 p.m. 
 
Any designated party that would like to submit information that rebuts the information 
previously submitted by other designated parties shall submit one hard copy and one electronic 
copy to the Sandia Potter and the other designated parties no later than August 25, 2011, by 
5 p.m.  Rebuttal information shall be limited to the scope of the information previously 
submitted by the other designated parties. Rebuttal information that is not responsive to 
information previously submitted by other designated parties may be excluded. 
 
Interested persons who would like to submit written non-evidentiary policy statements are 
encouraged to submit them to the Advisory Team to Sandia Potter and each designated party no 
later than August 1, 2011 by 5 p.m.  Interested persons do not need to submit written non-
evidentiary policy statements in order to speak at the hearing. 
 
For all submissions, the Advisory Team may require additional hard copies for those submittals 
that are either lengthy or difficult and expensive to reproduce. 
 
In accordance with Title 23, CCR, Section 648.4, the Regional Water Board endeavors to avoid 
surprise testimony or evidence.  Absent a showing of good cause and lack of prejudice to the 
parties, the Regional Water Board may exclude evidence and testimony that is not submitted in 
accordance with this Hearing Procedure.  Excluded evidence and testimony will not be 
considered by the Regional Water Board and will not be included in the administrative record for 
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this proceeding.  PowerPoint and other visual presentations may be used at the hearing, but their 
content may not exceed the scope of other submitted written material.  A copy of such material 
intended to be presented at the hearing must be submitted to the Advisory Team at or before the 
hearing for inclusion in the administrative record.  Additionally, any witness who has submitted 
written testimony for the hearing shall appear at the hearing and affirm that the written testimony 
is true and correct, and shall be available for cross-examination.   
 
Request for Pre-hearing Conference 
A designated party may request that a pre-hearing conference be held before the hearing in 
accordance with Water Code section 13228.15.  Requests must contain a description of the issues 
proposed to be discussed during that conference, and must be submitted to the Advisory Team, 
with a copy to all other designated parties, as early as practicable. 
 
Evidentiary Objections 
Any designated party objecting to written evidence or exhibits submitted by another designated 
party must submit a written objection to the Sandia Potter and all other designated parties no 
later than August 25, 2011, by 5 p.m.  The Advisory Team will notify the parties about further 
action to be taken on such objections and when that action will be taken. 
 
Evidentiary Documents and File 
The Complaint and related evidentiary documents are on file and may be inspected or copied at 
the Regional Water Board’s office.  This file shall be considered part of the official 
administrative record for this hearing. Other submittals received for this proceeding will be 
added to this file and will become a part of the administrative record absent a contrary ruling by 
the Regional Water Board Chair.  Many of these documents are also posted on the Regional 
Water Board’s web site.  Although the web page is updated regularly, to assure access to the 
latest information, you may contact Laurent Meillier. 
 
Questions 
Questions concerning this proceeding may be addressed to Sandia Potter. 
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IMPORTANT DEADLINES 
 
Note: the Regional Water Board is required to provide a hearing within 90 days of issuance of 
the Complaint (Water Code Section 13323). The Advisory Team will generally adhere to this 
schedule unless the Dischargers waive that requirement. 
 
These deadlines apply to all cases upon issuance of the Complaint whether or not the 90-
day hearing requirement is waived.  
 
July 1, 2011 Prosecution Team issues the Complaint to Dischargers 
 
July 11, 2011 Deadline for objections, if any, to this Hearing Procedure 
 
July 11, 2011 Deadline for requests for designated party status 
 
July 18, 2011 Deadline for oppositions to requests for designated party status 
 
July 21, 2011 Advisory Team issues decision on requests for designated party status, if 

any 
 
August 1, 2011 Dischargers’ deadline for waiving right to hearing 
 
August 1, 2011 Interested persons deadline for submission of written non-evidentiary 

policy statements 
 
These deadlines apply to cases scheduled to be heard by the Regional Water Board (actual 
dates are subject to change if the 90-day hearing requirement is waived). 
 
August 5, 2011 Prosecution Team’s deadline for all information required under 

“Submission of Evidence and Policy Statements” 
 
August 15, 2011 Remaining designated parties’ deadline for all information required under 

“Submission of Evidence and Policy Statements” 
 
August 25, 2011 All designated parties’ deadline for rebuttal information, evidentiary 

objections, and requests for additional time, if any 
 
September 14, 2011 Regional Water Board Hearing 
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By signing this waiver, I affirm and acknowledge the following: 

I am duly authorized to represent Union Oil Company of California (UNOCAL) and/or Atlantic Richfield 
Company (ARCO)(collectively “Dischargers”) in connection with Administrative Civil Liability (ACL) 
Complaint No. R2-2011-0043 (hereinafter the “Complaint”).  I am informed that California Water Code 
section 13323, subdivision (b), states that “a hearing before the regional board shall be conducted within 
90 days after the party has been served [with the complaint].  The person who has been issued a complaint 
may waive the right to a hearing.” 

 

 OPTION 1:   PAY THE CIVIL LIABILITY  
(Check here if the Dischargers waive the hearing requirement and will pay the civil liability in full.)  

a. I hereby waive any right the Dischargers may have to a hearing before the Regional Water 
Board. 

b. I certify that the Dischargers will remit payment for the proposed civil liability in the full 
amount of $154,307 check that references “ACL Complaint No. R2-2011-0043” made payable 
to the “San Francisco Bay Regional Water Quality Control Board.”  Payment must be received 
by the Regional Water Board by August 1, 2011, or the Regional Water Board may adopt an 
Administrative Civil Liability Order requiring payment.   

c. I understand the payment of the above amount constitutes a proposed settlement of the 
Complaint, and that any settlement will not become final until after the 30-day public notice 
and comment period.  Should the Regional Water Board receive significant new information or 
comments from any source (excluding the Regional Water Board Prosecution Team) during 
this comment period, the Regional Water Board’s Assistant Executive Officer may withdraw 
the complaint, return payment, and issue a new complaint.  I understand that this proposed 
settlement is subject to approval by the Regional Water Board or its Executive Officer, and 
that the Regional Water Board may consider this proposed settlement in a public meeting or 
hearing.  I also understand that approval of the settlement will result in the Dischargers having 
waived the right to contest the allegations in the Complaint and the imposition of civil liability. 

d. I understand that payment of the above amount is not a substitute for compliance with 
applicable laws and that continuing violations of the type alleged in the Complaint may subject 
the Dischargers to further enforcement, including additional civil liability. 

 
 

 OPTION 2:   REQUEST A TIME EXTENSION 
(Check here if the Dischargers waive the 90-day hearing requirement in order to extend the hearing 
date and/or hearing deadlines.  Attach a separate sheet with the amount of additional time requested 
and the rationale.)  
I hereby waive any right the Dischargers may have to a hearing before the Regional Water Board within 
90 days after service of the Complaint.  By checking this box, the Dischargers request that the Regional 
Water Board delay the hearing and/or hearing deadlines so that the Dischargers may have additional time 
to prepare for the hearing.  It remains within the discretion of the Regional Water Board Advisory Team 
to approve the extension. 
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 OPTION 3:  ENGAGE IN SETTLEMENT DISCUSSIONS  
(Check here if the Dischargers waive the 90-day hearing requirement in order to engage in settlement 
discussions.)   
I hereby waive any right the Dischargers may have to a hearing before the Regional Water Board within 
90 days after service of the Complaint, but I reserve the ability to request a hearing in the future.  I certify 
that the Dischargers will contact the Regional Water Board Prosecution Team within five business days of 
submittal of this waiver to request that the Prosecution Team engage in settlement discussions to attempt 
to resolve the outstanding violation(s).  By checking this box, the Dischargers request that the Regional 
Water Board Advisory Team delay the hearing so that the Dischargers and the Prosecution Team can 
discuss settlement.  It remains within the discretion of the Regional Water Board to agree to delay the 
hearing.  Any proposed settlement is subject to the conditions described above under “Option 1.” In these 
discussions, the Dischargers can raise settlement options, including supplemental environmental projects 
and enhanced compliance projects that meet the State Water Resources Control Board’s requirements for 
such projects, see: 
http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final111709.pdf and  

http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/rs2009_0013_sep_finalpolicy.p
df.  

 

 

  
   
 (Print Name and Title) 
 
 
   
 (Signature) 
 
 
   
 (Date) 

http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/enf_policy_final111709.pdf
http://www.waterboards.ca.gov/water_issues/programs/enforcement/docs/rs2009_0013_sep_finalpolicy.pdf
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
SAN FRANCISCO BAY REGION 

 
NOTICE OF PENDING ENFORCEMENT ACTION 

UNION OIL COMPANY OF CALIFORNIA 
ATLANTIC RICHFIELD COMPANY 

 
 

The California Regional Water Quality Control Board, San Francisco Bay Region (Water 
Board) Prosecution Team issued a Complaint for Administrative Civil Liability (ACL) on 
July 1, 2011.  The Complaint alleges that Union Oil Company of California and Atlantic 
Richfield Company (collectively Dischargers) violated Site Cleanup Requirements (SCR) 
Order No. 90-133, as amended by SCR Order No. R2-2006-0084 (Order) by not timely 
submitting a draft Remedial Action Plan (DRAP) acceptable to the Water Board’s 
Executive Officer pursuant to Order Provision C.3.j. The Order is a cleanup and 
abatement order issued pursuant to California Water Code Section 13304 that required 
the Dischargers to submit a DRAP, acceptable to the Executive Officer, by October 17, 
2007, a deadline later extended to May 15, 2008. The Dischargers submitted an 
acceptable DRAP more than two years after the May 15, 2008 deadline. The Water Board 
Prosecution Team proposes that the Dischargers pay $154,307. 
 
The Complaint and related documents, including the procedure for Water Board hearings 
(with deadlines for submitting comments), are available at 
http://www.waterboards.ca.gov/sanfranciscobay/public_notices/pending_enforcement.sht
ml. The Prosecution Team may amend and re-notice the Complaint in response to 
comments from the Discharger or the public.  
 
The Water Board will hold a hearing on September 14, 2011, to consider adoption of the 
ACL and/or referral of the matter to the Attorney General, unless the Dischargers waive 
their right to a hearing within 90 days.  The 90-day hearing requirement may be waived 
to pay the ACL as proposed, extend deadlines, or pursue settlement, which may include a 
supplemental environmental project.   
 
For additional information and updates, please contact Laurent Meillier at (510) 622-
3277 or via email to LMeillier@waterboards.ca.gov or check the Water Board website 
link cited above. 
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STATE OF CALIFORNIA
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SAN FRANCISCO BAY REGION

COMPLAINT NO. R2-2011 -0043

ADMINISTRATIVE CIVI LIABILITY
IN THE MATTER OF

ATLANTIC RICHFIELD COMPANY
AND

UNION OIL COMPANY OF CALIFORNIA
4OI & 411 HIGH STREET

OAKLAND, ALAMEDA COLINTY

This Complaint is issued under the authority of California Water Code (CWC) section 13323 to
Atlantic Richfield Company (ARCO) and Union Oil Company of Califomia (IINOCAL)
(collectively Dischargers) to assess administrative civil liability pursuant to CWC section
13350(e). The Complaint alleges that the Dischargers failed to timely submit a draft Remedial
Action Plan (dRAP) acceptable to the Executive Officer of the California Regional Water
Quality Control Board, San Francisco Bay Region ("Regional Water Board") in violation of
Provision C.3 j of Site Cleanup Requirements (SCR) Order No. 90-133, as amended by SCR
Order No. R2-2006-0084.

The Assistant Executive Officer of the Regional Water Board hereby gives notice that:

1. ARCO and IINOCAL are named as primary responsible parties in SCR Order No. 90-
133, and its subsequent amendments, issued pursuant to CWC section 13304 to address
contamination at the properties located at 401 and 411 High Street, Oakland, Alameda
County, California (Site).t BP, P.L.C. (BP) is the parent company of ARCO; and
TINOCAL is a wholly owned subsidiary of Chevron Corporation (Chevron).

2. The Dischargers are alleged to have violated provisions of the law for which the Regional
Water Board may impose administrative civil liability pursuant to CWC section
13350(e). This Complaint proposes $154,307 in administrative civil liabilities, including
$24,000 in staff costs consistent with the State Water Resources Control Board's
Enforcement Policy, against the Dischargers based on the considerations described
herein.

3. Unless waived, the Regional Water Board will hold a hearing on this matter on
September 14,2011, in the Elihu M. Harris State Building, First Floor Auditorium,

' SCR Order No. 90-133 also named Foster Chemical Company as a primary responsible party. Foster Chemical
Company was not named as a party to this Complaint based on Enforcement Staff s belief that Foster Chemical
Company is no longer a viable legal entity, and that there is insufhcient information to determine the true identity of
Foster Chemical Company. Nothing in this Order shall be construed to limit the rights of ARCO or UNOCAL to
seek contribution and,/or indemnity from Foster Chemical Company and/or any other party they believe may be
responsible for a share of cleanup costs and/or this administrative civil liability.
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1515 Clay Street, Oakland, California, 94612. The attached Hearing Procedure provides
important information on how those proceedings will be conducted and deadlines by
which parties must take specific actions and/or submit information.

STATEMENT OF PROHIBITIONS AND REQUIREMENTS APPLICABLE TO
DISCHARGERS

Pursuant to CWC section 13304, any person who has ... caused or permitted, causes or
permits, or threatens to cause or permit any waste to be discharged or deposited where it
is, or probably will be, discharged into the waters of the state and creates, or threatens to
create, a condition of pollution or nuisance, shall upon order of the Regional Water
Board, clean up the waste or abate the effects of the waste, or, in the case of threatened
pollution or nuisance, take other necessary remedial action, including, but not limited to,
overseeing cleanup and abatement efforts.

On September 19, 1990, the Regional Water Board adopted SCR Order No. 90-133,
which ordered the Dischargers, pursuant to CWC section 13304, to cleanup and abate
petroleum contamination in groundwater at 301, 401, and 411 High Street in Oakland.2
A true and correct copy of SCR Order No. 90- 133 is attached to this Complaint as

Exhibit A.

On December 13, 2006, the Regional Water Board adopted SCR Order No. R2-2006-
0084, which amended SCR Order No. 90-133. In pertinentpart, SCR Order No. R2-
2006-0084 added Provision C.3 j, which required the Dischargers to submit a dRAP,
acceptable to the Executive Officer of the Regional Water Board, by October 15,2007. A
true and correct copy of SCR Order No. R2-2006-0084 is attached to this Complaint as

Exhibit B.

L By letters dated October 15,2007, the Regional Water Board extended the dRAP
deadline to May 15, 2008. True and correct copies of the October 15,2007letters are
attached to this Complaint as Exhibit C.

ALLEGED VIOLATIONS OF PROHIBITIONS AND REQUIREMENT APPLICABLE
TO THE DISCHARGERS

8. The Dischargers failed to submit a dRAP, acceptable to the Executive Officer of the
Regional Water Board, by May 15,2008, in violation of Provision C.3 j of SCR Order
No. 90-133, as amended.

FACTUAL BASIS FOR THE ALLEGED VIOLATIONS:

9. On May 15, 2008, UNOCAL submitted a dRAP for the property located at 401 High
Street, Oakland, California (401 dRAP), and ARCO submitted a dRAP for the property

2 SCR Order No. 98-041 amended SCR Order No. 90-133 to remove the 301 High Street, Oakland, California
properry.

5.

6.
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located on 411 High Street, Oakland, California, (411 dRAP) to the Regional Water
Board. The Executive Officer, by and through his authorized delegee, determined both
the 401 dRAP and the 411 dRAP to be unacceptable. Subsequent to that determination,
Regional Water Board staff met with the Dischargers on July 29,2008 to discuss the
reasons the Executive Officer found the 401 dRAP and the 411 dRAP to be unacceptable.

10. On December 15, 2008, Regional Water Board staff issued a Notice of Violation (NOV)
to the Dischargers that provided notice that the 401 dRAP and 411 dRAP submitted on
May 15, 2008 were unacceptable for the following reasons:

a) The Dischargers' position that the Site's groundwater is non-potable is not defensible,
given the groundwater's drinking water beneficial use designation in the Basin Plan.

b) The Dischargers did not include benzene as a chemical of concern (COC) in
groundwater. Staff found there was no justification for the exclusion of benzene
based on an incomplete exposure pathway, when the listing of other COCs clearly
indicated that this pathway was complete.

c) The risk assessment modeling factor for benzene did not appropriately reflect site
conditions. The Dischargers' choice of soil vapor extraction coupled with air sparging
did not consider the potential impact of the large volume of air (required for its
effectiveness) on the lateral and vertical migration of contamination in groundwater.

The Dischargers objected to the December 15,2008, NOV via a letter dated February 9,
2009.

On June 16,2009, in another letter to the Dischargers, Regional Water Board staff
affirmed that the 401 dRAP and 411 dRAP submitted on May 15, 2008 remained
unacceptable to the Executive Officer. The 401 dRAP and 411 dRAP did not reflect the
drinking water beneficial use designation at the Site, and the proposed cleanup goals did
not factor in estuarine ecological receptors that may be impacted by contaminated
groundwater discharging from the Site. Further, given the presence of high contaminant
concentrations at the Site and ongoing offsite contaminant migration, Staff found that
long-term monitoring/monitored natural attenuation was not a viable option when more
aggressive remedial actions could be feasibly implemented. The Dischargers submitted a

revised 401 dRAP and a revised 411 dRAP for the Site on January 8, 2010.

On August 19,2010, ARCO submitted to the Regional Water Board a dRAP acceptable
to the Executive Officer for the property located on 411 High Street, Oakland, California.
On October 28,2010, UNOCAL submitted to the Regional Water Board a dRAP
acceptable to the Executive Officer for the property located at 401High Street, Oakland,
Califomia-896 days late.

Paragraphs 9 through 12 above describe the formal communications between the
Dischargers and Regional Water Board Staff. From May 15, 2008, through October 28,
2010, Regional Water Board staff also had numerous informal communications with the
Dischargers by means of meetings, phone calls, and email exchanges to explain and
clarify the bases for the unacceptability of the May 15, 2008 and January 8, 2010, 401

11.

12.

13.
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and 411 dRAPs. It is estimated that Staff incurred more than 368 hours of staff time
attempting to obtain a dRAP for the Site, acceptable to the Executive Officer, from the
Dischargers.

WATER CODE SECTIONS UPON WHICH LIABILITY IS BEING ASSESSED DUE TO
NONCOMPLIANCE WITH PROVISION C.3.j OF SCR ORDER NO. 90-133, AS
AMENDED BY SCR ORDER NO. R2.2OO6-0084.

14. Pursuant to CWC section 13350(a)(1), any person who violates a cleanup and abatement
order issued by the Regional Water Board, shall be civilly liable under CWC section
13350(e). CWC section 13350(e)(1) states that civil liability may be imposed
administratively by the Regional Water Board in an amount not to exceed five thousand
dollars (S5,000) for each day in which the violation occurs.

FACTORS CONSIDERED IN DETERMINING ADMINISTRATIVE CIVI LIABILITY

On November 17,2009, the State Water Resources Control Board (State Water Board)
adopted Resolution No. 2009-0083 amending the Water Quality Enforcement Policy
(Enforcement Policy). The Enforcement Policy was approved by the Officer of
Administrative Law and became effective on May 20,2010. The Enforcement Policy
establishes a methodology for assessing administrative civil liability. The use of this
methodology addresses the factors that are required to be considered when imposing a

civil liability as outlined in CWC section 13327. The entire Enforcement Policy can be
found at:

http://www.waterboards.ca.gov/water issues/programs/enforcement/docs/enfJolicy-fin
all I l709.pdf

The specific required factors in CWC section 13327 are the nature, circumstances, extent,
and gravity of the violations or violations, whether the discharge is susceptible to cleanup
or abatement, and the degree of toxicity of the discharge. With respect to the violator, the
required factors are the ability to pay, the effect on the violator's ability to continue its
business, any voluntary cleanup efforts undertaken, any prior history of the violation, the
degree of culpability, economic benefit or saving, if any, resulting from the violation, and
other matters that justice may require.

The Enforcement Policy sets forth an approach to determine liability using a

methodology that considers the following: the potential harm to beneficial uses; the
physical, chemical, biological or thermal characteristics of the discharge; the discharge's
susceptibility to cleanup; the violation's deviation from requirements; the Discharger's
culpability; cleanup and the Discharger's cooperation; the history of violations; the
Discharger's ability to pay; other factors as justice may require; and economic benefit
from the avoidance or delay of implementing requirements. These factors address the
statute-required factors and are used to calculate penalties consistent with both the CWC
and the Enforcement Policy.
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16. Regional Water Board Enforcement staff used the Enforcement Policy methodology to
calculate the proposed administrative civil liability, which is described in detail in' 
Attachment D. Attachment D is incorporated by this reference as if fully set forth herein.

MAXIMUM ADMINISTRATIVE CIVI LIABILITY THAT MAY BE IMPOSED

17. Because the Dischargers failed to submit a sufficient dRAP for the Site until 896 days
after the deadline for doing so, pursuant to CWC section 13350(e)(1), the total maximum
administrative civil liability that may be imposed for the violation alleged in this
Complaint is $4,480,000.

PROPOSED CIVL LIABILITY

Based on the consideration of the above facts and the Enforcement Policy methodology,
the Assistant Executive Officer of the Regional Water Board proposes that an
administrative civil liability be imposed in the amount of $154,307. Of this amount,
$130,307 is for the estimated economic benefit plus 10 percent the Dischargers received
and $24,000 is for recovery of staff costs. The Enforcement Policy requires that the
proposed liability amount be, at a minimum, 10 percent higher than the economic benefit
received as a result of the alleged violations. Therefore, it is appropriate to propose the
"minimum" liability required by the Enforcement Policy plus staff costs.

If this matter proceeds to hearing, the Assistant Executive Officer reser,ves the right to
amend the proposed amount of civil liability to conform to the evidence presented,
including, but not limited to, increasing the proposed amount to account for the costs of
enforcement (including staff, legal and expert witness costs) incurred after the date of the
issuance of this complaint through completion of the hearing.

Issuance of this Complaint is exempt from the provisions of the California Environmental

Quality Act (Public Resources Code 21000 et seq.) in accordance with section 15321 of
Title 14, Califomia Code of Regulations.

Dyan C. Whyte
Assistant Executive Offi cer

July 1. 2011
Date

Attachment A: SCR Order No. 90-133
Attachment B: SCR Order No. M-2006-0084
Attachment C: October 15, 2001 letters
Attachment D: Specific Factors Considered to Determine Administrative Civil Liability

19.

20.



ATTACHMENT A

srTE CLEANUP REQUIREMENTS ORDER NO. 90-133



CALTFORNIA REGTONAL WATER QUALTTy CONTROL BOARD
SAN FRANCTSCO BAY REGION

oRDER NO. 90-133

SITE CLEANJP REQUIREMENTS FOR:

UNOCAL COMPANY

ARCO CORPORATTON

FOSTER CHEMICAL COMPANY

THE KOCH TRUST

For Properties at:
3O1 4OL, AI'ID 4Ll" HIGH STREEf AND 3675 AI"AMEDA AVENUE,
oAKLAND, AUU,IEDA COUNTY

FINDINGS

The California Regional Water Quality Control" Board, San Fran-
cisco Bay Region (hereinafter called the Board) finds that:
L. SIlt DEq_C_RIPTION Unocal Company, Unocal_ Chemicals

Division, Arco Corporation (Arco) i Foster Chemical Conpanyt
and the Koctr Trust hereinafter referred to as the
Dischargers own, owned or operated businesses at High Street
(the Site) in oakland, Alarneda County. The Site regulated
by this Order is located ailjacent to the Oakland fnner
Harbor which is contigtuous with the San Francisco Bay (See
Site l"Iap, Appendix B) . Unocal ohrns and currently operates a
bulk chenical distribution faciLity at 4Ot High Street.
Arco owned property at 30L, 401_ and 411" High Street where
they operated a buLk petroleun facility. Arco and Unocal
hetd a joint interest in Arnerican Mineral Spirits Conpany,
Western (N,ISCO-W) which also operated a bulk chemicaL plant
at the Site. Arco leased aII of the 403 and a portion of
the 411- property to AMSCO*W. AI{SCO-W in-turn leased a
portion of its property to Foster Chenical Company which
operated a solvent storage and distribution facility.
Ttre property at 30L and 4l-L High Street is currently owned
by the Koch Trust (Koch) and occupied by nig B Lumberteria,
a retail" lumber business. North of the High Street
properties is a property owned by The Learner Conpany,
located at 3675 Alameda Avenue. Since L9S0, Learner has
owned and operated a scrap metaL operation at this
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location. In recent years the Learner property has been
vacant and awaLting redeveloprnent. A 1,00o gallon
underground diesel tank was removed from the eastern part of
the property in 1988. The Learner property currently has no
known storage tanks.

The Unocal property has eight above-ground storage tanks and
46 below-ground storage tanks which hold a variety of
petroleum-derived products. Product is off-loaded from
truck trailers and rail cars on-site using flexible hoses
and purnps.

During ownership and occupancy by ARCOrs predecessor,
RichfieJ.d, four large above-ground and eight underground
tanks nere located on the 4lL High Street property. Prior
to Richfields saLe of the property to willian Belfrey, the
above-grround tanks were removed and the underground tanks
were abandoned without proper closure (tanks have not been
closed in accordance ryith Subchapter 16, TitLe 23f
CaLifornia code of Regulations). BeLfrey then imnediately
sold the 411 High Street property to the Koch Trust.

REGULAT-QRY STAg-ttfi Unocal is a discharger because of their
ownership and operation of the chemical handling and storage
facility at 40L High Street and their former involvernent
witn operations at the 41L Hlgh street property where
releases of polJ.utants have occurred, Unocal- knew or should
have known of the existence of the discharges and they had
abillty to prevent the discharges. PoLLutants discharged
have affected the groundwater beneath the property at the
Slte and toluene has nigrated off the 401 High Street
(Unocal) property onto the Learner property. On April 20,
L988, Unocal was issued NPDES perrnit No. s8-067 pernitting
the discharge of treated groundwater from the on-site
shalLow zone at 401 High Street into the Oakl"and Inner
Harbor. In addltion to 40L, at one time Unocal, then Union
O11 Conpany, through its subsidtary American Mineral Spirlts
Conpany, Western (Al,lSCo-W), leased portj.ons of the 4J.J" High
Street property where releases of pollutants are bel"ieved to
have occurred.

Arco is a Discharger because of its past ownership of, and
involvement in, all the parcels on High Street which are the
subject of this order. Arco knew or should have known of
the existence of the discharge(s) and had some measure of
controL over the property. Arco has also been nanned as a
discharger in this Order because they operated and were a
party to chernical handling operations at the Site.
Specificall.y, Arco, as RLchfietd Oil Conpany, operated a
bulk petroJ.eum and chernical handllng and storage facillty at
30L and 41.1 High Street. Arco owned the 4Ll" property during



f'oster Chenicalrs tenancy of that property and there is
evidence that during that tirne, chemical pollutants $tere
discharged to the soil and groundwater and that those
chemicals eventual-ly rnigrated onto the Learner Property.

Arco has also been named because they were half-owners of
A.I{Sco-W which operated a bulk chernical plant at 4OL High
Street. AMsco-W leased a porti"on of the 4J.l property fron
Arco; thus Arco may have had some operational
responsibilities at the Site. ReLeases of pcllutants are
believed to have occurred at this locatlon on the 4LL
property.

Provisions of this order (Section C. 3.) are applied to both
Unocal" and Arco in cases where both cornpanies were involved
in ownership or operations of the northern portion of the
4L1 High Street property.

Foster chenicaL Cbnpany is a discharger because of their
occupancy at the 411 high Street parceJ. where they operated
a chernical storage and handling facility where discharges
are beLieved to have occurred.

Koch fnvestments Cornpany is a discharger with secondary
liability because, as the current owner, they are ultimately
liable for existing poLlution on, and emanating fron, the
301 and 4lL High Street property. There is currently no
evidence that Koch itself discharged pollutants at their
property. Koch would be required to rneet the
Specifications, Prohibitions and Provisions of this Order
should Arco fail to act in accord wlth this order. fn
addition sections of this order may be nrodified and reissued
if Koch fails to grant reasonable site access for
investigation and remediation of pollution at the Site.
Mr. Frank Peckett has not been named as a discharger in this
Order. If subsequent investigations disclose that the
discharge of raaste was caused or permitted by Mr. Peckett,
then the Board wiLl consider amendlng this order to include
him as a discharger.

The Learner Cohpany has not been narned as a Discharger at
this titne because, given current,ly avaiLable sanpllng data,
groundwater pollution on their property does not appear to
have originated there, but instead has migrated on-site fron
the 401 and 411. properties. ft is recognized that timely
cornpliance wlth some provisions of this Order depend on
reasonable site access being granted to the Learner
property. If subsequent investigations disclose that the
discharge of waste did originate on the Learner property, or
if Learner fails to grant reasonable site access for soil
and groundwater investigation and remediation, then the
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Board will conslder anending this Order to include Learner
as a discharger.

SITB HfSf-ORV The Koch Trust has owned property at 301- High
Street and 41.1 High Street slnce 1,975. The Koch property.
(as rnanaged by the Koch fnvestments Cornpany) is currently
occupied by 8ig B Lumberteria which is leasing the property
and operating a retaiL lurnber business.

ARCO: Arcofs predecessor Richfield olt conpany owned
the 301", 4OL and 411 properties frorn 1946 through L975.
From L946 through L967 Richfield operated a bulk petroleum
distribution facility on the 41L property. In additlon,
Richfield was a 50* owner in Arnerican Mineral Spirits
conpany-Western (AI,ISCO-W) from L954 through 1969, AI{SCO-W
leased the 40L property from RichfieLd where it operated a
bulk chemical facility. In L969 Richfield sold their 50?
interest in AMSCO-W to Unocal. Fron L946 through L975,
Richfield aLso occupi'ed the 30L property although there
exact usage of the parcel is not known at thls time. In
l-975 Arco sold both the 3oL and 411 parcels to Mr. Willian
Balfrey srho irnnediately sold them to the Koch Trust.

IINOCAI,3 rn l-965 Union Oil Company bought Pure O11
Company which held 508 interest in AMSCO-Wr thus Union
becarne a 50t partner with Richfield of AMSCO-W. Two years
later, in L967 AITISCO-W negotiated 68 foot wide strip of
Land along the northern end of the 411 property; thus AMSCO-
W becaue fease holder of aII of the 40L and a portion of the
43.1 property. In 1969 Union b<lught Richfieldrs share of
AMSCO-W and became sole ovrner,

AIdSCO-W: Anerlcan Mineral Splrits Conpany, Western
(AI.{SCO-W) rras a corporation formed when A}ISCO, a nation-wide
chemical distributor, and Richfield formed a Joint venture.
A]'ISCO-Western was lease holder at the Slte from 1955 until
1975. In 1961 AI\|SCO, parent corporation of AI'ISCO-W, was
bought by F'ure OiI Conpany which was subsequently purchAsed
by Unlon Oil in L9651 thus Union was a half-owner with
Richfield. In 1959 Union bought Richfieldrs half of the
AMSCO-W stock and became sole owner and shortly thereafter
AMSCO changed its name to the Union Chemlcals Division of
Unocal". In addltion to leasing the 401 property f,rom
Richfield, from 1967 until 1"975 AI{SCO-W leased the northern
portion of th€ 4l.L property frorr Richfield and in-turn
subleased it to Earl Foster and Frank Peckett, dba Foster
Chenical. In 1975 the leases for 401- and the 41"1 terminated
and control of the property, lncl-uding the buildings
conqtructed for Foster Chenical at 4l"L Xigh Street reverted
to Arco.

Foster Chemical conpanys Foster Chernical Company is a
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discharger because it subleased the northern portion of the
411 property from A!4sCo-w where discharges of pollutants to
soil and groundwater are belleved to have occurred, fron
L967 through 1975 AMSCO-W leased the northern portion of the
property fron Richfield who was the owner of the property.
AMSCO-W in-turn subLeased that part of the 41-1 property
First to Earl Foster and then, ln L972, to Frank Peckett,
dba Foster Chemlcal. Cornpany.

l,Ir. Frank Peckett: Dtr. Peckett was owner of Foster
Chemical Company. fn 1972 he assumed the l-ease that Foster
held with AMSCO-If for a portion of the 41J. property where
discharges of pollutants to soi1 and groundwater are
believed to have occurred.

Documented Releases:
A rnaJor spilJ. lras reported at this Site in June of 1983 when
23,3OO gallons of toluene was spllled during raiL car off-
loading at the Unocal'tank farm. Unocal estimated that
there hrere between 3,600 and 41000 gal.lons of tol.uene in a
undissolved fraction (trfreer) in the subsurface. Unocal
installed four recovery wells on theip own property and on
the Learner property in an effort to recover free product
only. To respond to the release, Unocal also constructed
and continues to operate an interceptor trench in order to
rem.ove and treat groundwater in the rrA Zonert. Residual
toluene currently rernalns l-n the soil and groundwater at
this Site.

EfYDRocEOIocY subsurface investigations have identified
three water-bearing zones beneath the Site. The upper zone
(trA Zonerr) consists of discontinuous sandy deposlts,
occurring froro about 2 feet to 8 feet below the ground
surface (bgs). These deposits are underLain by 4 to I feet
of clayey silts and siLty clays. The nA Zonen contains
water seasonally (vadose) sone of which maybe isolated from
lower units by clayey soils (perched) and is presumed to
flow generall.y to the west into the Oakland fnner Harbor,

The deep zone (r'B Zonert) consists of sandy deposits from
approxinrately L0 feet to t 5 feet bgs over silty ci.ay and
clayey silt deposits from 15 to 25 feet bgs. On the Learner
property the rrB Zoneil appears to be eonti.nuous but frtapers
outrr toward at the north end of the property. Groundwater
flow ln the rrB Zonerr is largely in a westeqly ditgetlon 

Itoward the Oakland Inner Harbor, based)trpon wat6r level i

measurenents from on-slte nonitoring we11s. Based upon a
1989 tidal. study, the [l lonstt is presumed to be in
hydraulic communication with the oakland Inner Harbor.

The Lower zone ("C Zone,t; consists of patches of fine and
course sands and small gravels and is found at a depth of 40
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to 52 feet. rrc Zonerr data was collected frorn only three
wells (W-7, w-23, w-24). No additional borings or wells
have yet been made to these depths. The depth to
groundr+ater in two of the wells was approxiroately 40 feet
below the ground surface. The itc Zonert is above the
Merritt Sand formation, whlch ls a good guality regional
aquifer that breaches land surface on Alameda lsLand (across
the oakland fnner Harbor). Based on regional drainagre
patterns the direction of grroundwater flow in the trC Zonerl
is presurned to be westerLy extending under the fnner Harbor
Channel toward Alarneda Island.

5. ANAp-ErrT SIrES The UnocaL (aOL High Street), forrner
Arco (Koch) (41"1 and 301 High Street) and Learner properties
(3675 Alameda Avenue) comprise the Site. ?he Site is
located in Alameda County and is bordered by a retail tire
conpany to the north, Alaneda Avenue to the northeast,
varehouse propertles to the east, High Street to the south
and the Oakland Estuary to the west (See location nap,
Appendix B). No subsuiface investigatlons have been
conducted at adjacent sites.
srlFs uR !'4.c E_r NvEs Tr GATI9T{S

T'NOCAIJ:
A March 1.983 reportr entitled frSubsurface Site
Investigationsft, subrnitted by Unocal to the Board, showed
soil and groundwater on the Unocal property to contaj.n
varj.ous solvent chernicals and petroLeum constituents. Since
L983, Unocal haa conducted extensive soil and ground
lnvestigatlons both on- and off-site to characterize the
scope of the toluene spill. Surface investigations were
conducted on the Unocal property beginning in 1983, and
included the following activities: installation of t-2
groundwater nonitoring wells, drilling of three soil
borings, subsurface sampling and anaLyses, and aqui,fer
testing. In Septernber of 1.989 Unocal installed three
additional welLs on their property and took sarnples fron
four existing weIls. Dissolved VOCs have been.detected in
groundwater monitoring wells on-site slnce L9g3.

Volatj.Ie organic conpounds have been found in groundwater.
Compounds detected in groundwater include
tetrachloroethylene (PCE), trlchloroethylene (TCE) I 171,L-
trichloroethane (1,1,1,-TCA), 1, 1,-dichloroethane (L, I-DCA),
trichloroethane (1,1,2-TCA), !,2r-dichloroethane (!,2,-DCA),
trans-L,2-dichloroethylene (1, 2-DCE), J., l-dichloroethyJ_ene
(1,I-DCE), dichJ-oronethane (nethyJ,ene chloride),
chloromethane, Freon J.J-3, vinyl chLoride , benzene,
ethylbenzene. acetone, toluene, methylethylketone (MEl() and
isoproponal. Seni-volatile cornpounds detected in'
groundwater include fluoranthene, isophorone, naphthalene,
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phenanthrene, pyrene, phenol and pentachLorophenol.

ToLuene found in soiL and groundwater on-site is believed to
be largely derived from the L983 toluene spill. The sources
of additlonal chemicals wiLl be deternined during slte
closure activities.
ARCO (KOCrr):
Arco has not conducted any soil or groundwater
investigations on the property it owned at 30L, 40L and 411
High Street. In 1983, Unocal installed a pair of rnonitoring
wells along the southeastern portion of the Koch property
where Arco had operated their facility (W-1-3, W-13A) .
Sanpling of these wells showed the presence of orqanic
chenical.s. In 1988, Unocal installed three temporary
monitoring welLs, sub:nitted four soi.l samples, and conducted
subsurface sampling and anal.yses. Again the results of
sarnpllng these wells indicate that there are'chemicals
present in the soil dnd groundwater on the 4LL property.

Cornpounds detected in groundwater include PCA Lr1,1,-TCA,
1rI-DCA, 1rLr2-TCA, 1.,2r-DCA, DCE, chloromethane, vinyl
chloride methylene chloride, benzene, ethylbenzene, acetone,
toJ-uene, MEK.

LEARNER:
In 1983 Unocal conducted an investigation of chenical-s onj.ts own property and the adjacent Learner property which
included the folloning activities: installation of ten
temporary groundwater nonitoring/extraction weLls and the
driJ.ling of nine soil borj.ngs in an effort towards recovery
of free toluene in tbe soil on the Learner property.

fn 1.988 and 1.989, Unocal instaLled nine temporary monitorinE
wells, 75 soil borlngs and 16 monitoring wells, conducted
subsurface sampling and analyses, aquifer testing, a soil.
gas surs/ey, and soil gas ventLng (vapor Extraction System)
performance testing. The resulte of these invest,igations
indicate that there are chenicals present in the soil and
groundwater on the Learner property.

Compounds detected in groundwater include PCE, TCE, lrl,t-
TCA, 1,L-DCA, 1,1r2-TCA, 1f2-DCA, DCE, chloronethane, vinyl
chloride methylene chloride, benzene, ethytbenzene, acetone,
toluene, and MEK. The toluene present on the Learner
property is derived from the 1.983 toluene spiJ.l and other
up-gradient sources. The chlorinated chemica-l,,,cornpounds
ap6j€Af-'tti' be-primafily--Aeti\ied -from- the'-[r6o piopeity at 4 t].
High Street

GRoUrypw$,TER PLU}{ES



The groundwater containing toluene beneath the Unocal site
has nlgrated off-site onto the Learner property.
Groundwater containing chlorinated VOCs detected on the
Learner property is believed to be the result of migration
from the 411 High Street property. Ehe exact source(s) of
the chlorinated compounds found on the Unocal property has
not yet been detennined.

The Board encourages the Dischargers and Responsible Parties
to cooperate in joint investigations and the renedial
neasures for the entire plume area.

8. I$"IERTI.I ,BEUEDfLL AC'rIgl{S fnterin remedial actions have
been taken by Unocal including construction and operatlon of
an lnterceptor trench which runs along, the western shoreline
of the Unocal- property. The trench is designed to remove
groundwater from the 'fA Zonetr. Groundwater is treated using
activated carbon and dl-scharged to the oakland Inner Harbor
under NPDES Perrnit No.0029297. Addltional rernediaL actions
are needed to address ilB Zonen and rrC Zonerr pollution.
A report entitled Groundwater Investigations and Rernedial
Investlgations submitted to the Board by Unocal in Octoberof 1-989 proposed, in concept, a vapor extraction system to
be instal"led on the southern portion of the Learneiproperty. This systen would be designed to prirnarily
remediate toluene in shallow soj.ls. Additionally, Unocal
has d'iscussed instal"tratlon of four to six groundwater
extraction welLs along the shoreline of the Site. Unocal
has reported that two versions of a groundwater extraction
system are currently under design.

9. SCOPE,9F THIS- ORDUR This Order contains tasks for
completion of groundwater characterization at the Site;
inplementation and evaluation of interim remedial actionsfor on-slte and off-slLe soil and groundwater poJ,lution, and
evaluation and inplementatlon of final cleanup actions.
These tasks are necessary to alleviate the threat to surface
and groundwater posed by the rnigration of chemicals and toprovide a substantive technlcal-basls for designing and
evaluating the effectiveness of final cleanup alternatives.

1.0. The Board adopted a revised water eual.ity control pl.an forthe San Francisco Bay Basin (Basin plan) on December 12,
L986. The Ba6in Pl-an contains water gual,ity objectives andbeneficial uses for the central San Francilco bay and
cont5"guous surface and groundwaters.

1L. The rrArr Bx and ilCrr Zones currently have no existing use.
The potential beneficiaL uses of the rtBr Zone, and possibly
the nCrr Zone groundwater underlying and adJacent to thefacility lnclude:



a. Industrial- process water supply
b. Industrial service water suppJ.y
c. Municlpal and Domestic water supply
d. Agricultural water supply

L2. The existing and potential beneficial uses of the Central
Bay and Oakland Estuary include:

a, Contact and non-contact water recreation
b. wildlife habitat
c. Preservation of rare and endangered species
d. Estuarine habitat
€. Fish spawning and rolgration
f. fndustrial. process and service supply
g. Shel1 fishing
h, Navigation
1. ocean commercial and sport fishingr

L3. The Dischargers have baused or permitted, and threaten to
cause or permit waste to be discharged or deposited where it
is or probably wlLL be discharged to waters of the State and
create or threaten to create a condition of polJ.ution or
nuisance.

14. This action is an Order to enforce the laws and regulations
adninistered by the Board. This action is categorically
exempt fron the provisions of the CEee pursuant to Section
15321 of the Resources Ag.ency Guidellnes.

L5. The Board has notified the Dischargers, responsible parties
and interested agrencies and persons of its intent under
California Water Code Section J.3304 to prescribe Site
cleanup Reguirernents for the discharge and has provided thernwith the opportunity for a public heiring and an opportunity
to submit their written views and recommendations.

16. The Board, ln a public meeting, heard and considered aLl
comments pertaining to the discharge.

fT fS HEREBY ORDERED, pursuant to Section 13304 of
Water Code, that, the Dischargers shalL cleanup and
effects described in the above findings as follows:

the California
abate the

A. SPEgTELCATToNS

1. Re.nSdiation...Activit*"e.-S: The Discbargers shall conductsite investigation, monitoring and rernediationactivlties as needed to define the current locaL
hydrogeologic conditions, to define ttre lateral andvertieal extent of soil and groundwater pollution, andto remediate soil and groundwater pollution. Should



B.

is considered as an alternative, the feasibility of
water reuse, re-injection, and disposal to the sanitary
sewer must be evaluated. Based on the Regiona}" Board
Resolution 88-160, the Dischargers shalL optinize, with
a goal of 100*, the reclamation or reuse of groundwater
extracted as a result of cLeanup activities. The
Dischargers shal,l not be found in violation of this
Order if docurnented factors beyond the Dischargers'
control prevent the Dischargers frorn attaining this
groal, provided the Dischargers have made a good faith
effort to attain this goal. ff reuse or re-injection is
part of a proposed alternative, an application for
Waste Discharge Requirenents may be required. ff
discharge to waters of the State is part of a proposed
al.ternative, an application for an NPDES permlt nust be
completed and submltted, and nust l.nclude the
evaluation of the feasibil-ity of srater reuse, re-
injection, and disposaL to the sanitary sewer.

P4OHrBrTtr_oN.g_

1. The discharge of wastes or hazardous materials in a
nanner which will degrade water quaLity or adversely
affect the beneficial uses of the waters of the State
is prohibited.

2. Further significant migration of pollutants through
subsurface transport to waters of the State is pro-
hibited.

3. Activitles associated with the subsurface investigation
and cleanup which will- cause significant adverse
nigratton of pollutants are prohibited.

P.ROVISTONS The Dlschargers sbalL comply with the
Prohibitions and Speclflcatlons above, in accordance with
the following time schedule and tasks;

L. uNg.gfF. .rAs.gs,-Aryp coMpLFTroN DATES.

A. TASKI SUBIUIT SAMPLTNG AND ANALYSTS,
AND QUALTTY ASSURANCE PROJECT PI.ANS.

Subrnlt Sarnp}ing and Analysis, and Quality
Assurance ProJect Plans for proJected on and off-
site sampling, acceptable to the Executive
Officer.
COMPLETION DATEI SeptembeE_20,, 199Jg

b. TASK: SUB!.ITT A GROUNDWATER MONITORING PI,AN.

c.

l_L



c.

Subrnit a groundwater nonitoring plan, acceptab!.e
to the Executive officer, that addresses
nonitoring of groundwater from weLl.s
representative of conditions found in the Zones A
and B at the site. The plan shall incLude
nonitoring of groundwater in areas where toluene
and other chemicals that originated from the
UnocaL facility have thus far been detected. This
nonitoring plan may be nodified based upon results
of additional pollution investigations

CoMPLETION DATE: Sept-e.lnbeE 20., l-990

ON-PROPERTY (4o1 High Street) TASKS:

(i) suBIqrT A SITE REMEDTATION PI,AN ADDRESSTNG
REMSDTATION OF GROIJNDWATER POLLUTION FOUND ON
UNOCAI, PROPERTY.

Subnit a Site Rernediation Plan acceptable to the
Executive officer that fulIy descrlbes renedial"
actions to be taken to control, abate and/or
remove pollution found in groundwater in Zones A
and B on the Unocal property. The p3.an shall
include a discussion of alL existlng data, a
review of the effectiveness of existing interim
renedlal neasur€s and prelirnlnary plans of
proposed extraction and treatment systems and a
comprehensive schedule for lrnplementation of
remedial actlon(s).
COMPLETION DATE: Octgber 1- 1990

(ii) IMPIJEMENTATION OF REMEDIAL ACTIONS: ZONE B
GROUNDWATER.

Subnit a technical report acceptable to the
Executive officer documenting that rernedial
dctiond for the rB Zonetr have been implemented.

COMPLETfON DATE: S.eyen. nonths. aftgr the.Exqg_utige
9ffi"gerts w"fitte_:r qpntoval of the site. {empdiatl.onplan .pursuan!. to Secti_on,-9. 1. c. (i)-. abgye.

(iii) suBMrT A WORK pU{N FOR SOILS INVESfTGATTON.

Subrnit a report acceptable to the Executive
Officer that describes how Unocal plans to sample
soils at the Unocal property as part of Unocalrs
proposed site closure. the plan shall incl"ude a

L2



discussion of sarnpling methods, number and
Location of soj.l samples, techniques and
analytical methods for soils under and surrounding
al-L tanks.
COMPLETION DATE: December 1, 1"990.

(iv) SUBUfT A REPORT OF SOTIJS TN\TES$IGATION.

Submit a report acceptabLe to the Executive
Officer describing chemicals present in soiL on
the Unocal property. This report shalL incLude
alJ- anal"ytical data, chain of custody and'
documentation of testing using applicabLe EPA
methods or equivaLent methods.

COMPLETION DATE: Four months after the Executj.ve

(V) SUBI'TIT A REPORT ON THE EFFECTIVENESS OF FINAT
REMEDIAL ACTION: GROUNDWATER A}TD SOILS.

Subnlt a technlcal report acceptable to the
Executive Officer which evaluates the
effectiveness of the interirn rernedial actions for
the soil and groundwater enanatj"ng fron the Unocal
property. This report should docuntent
implenentation of any additional- measures
necessary to fully contain the groundwater.

COIIPLETION DATE: Febuarv 1. L992.

(vi) SUBI,TIT AN INVESTIGATION ADDRESSING THE
I'LTERAI-, AND VERTICAL EXTENT OF POLLUTION IN NC

ZONEII GROUNDWASER AND IiWER DEPTHS IF NECESSARY.

Subnit a technical report acceptable to the
Executive Officer which describes an investlgation
of po}lutants which exist in the rrC Zoneil and
beLow the rrC Zonerr. This investigation shall-
inc3.ude, but need not be J"lrnited to, sarnpling of
existing [C Zonel we].Is (H7 , W23, and W24) for
volatile organic compounds, totaL dissol-ved solids
(TDS) and deterurination of water Level, elevations
on a quarterly basis as well as completion of
additional soil borings as necessary to properly
define rfC Zoneil lrydrogeology,

COMPLETION DATE: Apgust I . .19-9,L

l-3



2. zuRCO. TASKS_FNp Co$P[LETroN DATE$.

TASK: SUBI,IIT A REPORI I.,AND USE HTSTORY TOR THE
30L, 401 AND 411. HIGH STREET PROPERTTES.

submit a detailed report of land use history
wbich, at a minimum, lnclude the foll"owing: (i)
exact dates of ownership; (ii) detailed scale
maps of subject properties showj.ng property
boundaries and all above and below-ground
structuresi (iii) Complete list of lessees and
(iv) the nature and extent of land use for each
occupant.

COIIPLETfON DATE: October L9, 1990.

CO}TPLETE SOIL AND GROUNDWATER POLLUTION
T}nIESTIGATfON FOR 301. HTGH STREET.

Subrnit a technical report acceptable to the
Executive Officer containing the resul-ts of a
hydrogeologic investigation to determine the
exJ.stence of soil and groundwater pollution in theftA Zonesrr and ItB Zones,t on the 3oJ. High Street
property. This report shall at a minimum include
soil and groundwater.samplingr and analysis and an
evaluation of on-property contamination. The
report shall fully describe the locatlon of
pollutants, poLlutant source areas and the
hydraulic properties of affected water-bearing
zones. The report shal"l also contain a
groundwater monitoring program, includlng saurpling
and analysis and guality assurance plans.

COMPLETION DATE: f)ecernber 21 199O-

ARCq..- I'NOCAL, ...ANp S,pST"pR. TA.SKS ANp COl,lpLEqroN...Dlq.F.F_r

A. TASK: WORK PI,AN FOR SOTIJ AND GROUNDWATER PoLLUTION
CHARACTERIZATION AT 4].1. HIGH STREET.

Subnit a work plan acceptable to the Executive
Officer wltich describes proposed hydrogeologic
investigation necessary to determine the lateral
and vertical extent of soll and groundwater
po)-Iution in the rtA Zonerr and the [B Zonef for the
 X1 High Street property. This plan shhll incLude
investigation of the entj.re 411 property north to
the Learner property and west to Unocal. This

a.

b.

J.

14



b.

plan shaLl include a cornplete schedule for
irnplementation and remediation. Unocalrs
responsibility under this Task pertains to
pollutants at or enanating from the northern
portion of the 4l"L High Street property where
Foster Chemical Cornpany was located.

COI.IPLETfON DATE: November 1-5_, 1990

TASK: COMPLETE SOIL AND GROUNDWATER POLLUTfON
CIIARACTERIZATION.

Subnit a technical report acceptable to the
Executlve Officer contaj-ning the results of a
hydrogeologic investigation to deterrnine the
lateral" and vertical extent of soiL and
g'roundwater pollution in the rtA Zonesrr and rrB

Zonesf on the entire 4t-1. High Stfeet property and
areas affested by releases from this property.
This report shall at a minimum include soil and
groundwater sampling and analysis and an
evaLuation of contanination found both on and off
the +LL l{igh Street property. The report shall
fully describe the location of pollutants,
pollutant source areas, including underground
tanks, and the hydraulic properties of affected
water-bearing zones. The report shall also
contaln a groundwater rnonltoring progran,
including sampling and analysis and guality
assurance plans. Unocalrs responsibility under
this Task pertalns to pollutants at or emanating
from the northern portion of tHe 4J.l- High Street
property where Foster Chenical Conpany was
Iocated.

COMPLETION DATEI Foqr Egnlhs after,,writien
apprqyal, by the Exeguti:'e O.fficer o[ thp work p]an
submitted for Sect-irrn c-3-A-. 199o-

TASK: SUBUTT A REMEDTAL ACfION FEASIBII,TTY STUDY.

Subrnit a technical report acceptabl.e to the
Executive officer which contains a detaiLed
evaluation of all renedial al-ternatives in order
to select interim remedial actions for soil and
groundwater polJ.ution existing on the 411 property
or off-property as a resuLt of rnigration fron the
4i.1 property. The report will include a detailed
screening of technical alternatlves for sol.l and
groundwater poLlution rernediation, The study
shalL include an assessment of 1) potential
effectiveness, 2) technical and administrative

c.
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d.

feasibilitlz, and 3) projected costs of rernedlal
actlon. rhe study shal-l include a rationales for
both the alternatives selected for screening and a
detail-ed explanation of the alternatives selected.
rnnovatlve and ernerging technologies shall be
included in the technology screen{ng but may be'
addressed separately fron other technoLogies. fhe
study shall contain recorunendations for
lrnplenentation, and a plan and schedule for
inrpJ.ementation of the proposed lnteri:n rernedial
actions. Unocalrs responsibllity under +-his Task
pertains to pollutants at or emanating frorn the
northern portion of.the 411 Hlgh Street property
where Foster Chemical Company was located.

COMPLETTON DATE:

TASK: IMPLEMEN?ATION OF INTERTM REII{EDIAL ACTTON IN
AFFECTED GROUNDWATER ZONES.

Subnit a techtrical report acceptabLe to the
Executive Officer docurnenting irnplementation of
interim remedial actions for the water-bearing
zones at the Site that have been affected by
pollutants that have emanated froru points on the
4lL property. Unocalrs responsibility under this
Task pertains to pollutants at or emanating frorn
the northern portion of the 411 High Street
property where Foster Chenical Company was
located.

COMPITETfON DATE: Six rnonths afterldri-tten approvaL
by the Exeqptive,._Officer of 

-the.__r_qport 
submittqd

in section C.3.c.

TASK: SUBMTT A WORK PLAN TO ADDRESS COMMINGLED
GRoUNDWATER PLrll.tE (S) .

Subruit a technical report acceptabLe to the
Executj"ve Officer which contains a work plan for
investigations and remedial actions for the
pollutant plume(s) resuLting fron discharge by
Arco or its tenants and present on Arco, Learner
or Unocal. properties. This report shalL aLso
info::ur the Sxecutlve Officer of the status of
coordination j-n these investigations and rernedial
actions.

coMPLETIoN DATE: lpril .. J_99L

e.

in Sectlon-C.3.b.
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4.

t.

f. TASK: CO!'IPIJETE TULL PLUME CHARACTERIZATION.

Subnit a report which details the lateral and
vertical extent of soil and groundwater polLution
for pollutants that have emanated frorn the former
Arco property at 411 High street.
COMPLETION DATE: May 1, L99L.

ff the dischargers are delayed, interrupted or
prevented from rneeting any of the cotnpLetion dates
specified in this Order, the dischargers shall pronptJ.y
notlfy the Executive Officer prior to the due date.

The Dlschargers shall submit to the Regional Board
acceptable reports on conpliance with the reguirements
of this Order, and acceptable activity monitoring
reports that corrtain descriptions and results of work
perforrned. These reports are to be subnitted according
to a proEram prescribed by the Regional Board and
outllned beLow.

a. ON A QUARTERLY BASIS, technical. reports on status
of compliance wlth this Order shall be subnitted
by each Discharger to the Board, comrnencing on
Januanr 1..9, 199L. Sach quarterly status report
sha1l cover the previous calendar quarter and
shall incLude, but are not limlted to, the
following:

i. Summary of work completed since submltt,al of
the previous report, and work projected to be
completed by the tine of the next report.
ii. rdentlfication of any obstacles which rnay
threaten conpliance with the schedule of this
order and what actions are being taken to overcorue' these obstacl"es.

b. ALSO, ON A QUARTERLY BASIS, technical reports on
soil and groundwater monitoring shall be eubmitted
by each Discharger to the Board, commencing on
Januarv 15.,._19.91, and covering the previous
calendar quarter. Each quarterly monitoring report
shal1 include, but need not be limited to, the
following inforrnation:

i. Results of quarterly free product
measurements and water guality sampling
analyses for all on-site wells.

L7



4.

9.

5.

ii. Quarterly updated water table and piezometric
surface maps, based on the most recent water
level measurements for all affected qater
bearing zones for all on-site and off-site
wel1s.

iii. A cunulative tabulation of volume of
. extracted groundwater, q"uarterly chernical

anal-ysls results for alL groundwater
extraction wells, and pounds of pollutants
renoved.

iv. A cunulative tabulation of all well
construction details, and quarterJ.y water
level measurements.

v. Results of soiL vapor earopling anal-yses, soil
' pollution plune naps based on these results,

a cu:nulative tabulation of chenical analysis
results for aL1 soil vapor extraction weJ-ls,
and a cunulative tabulation of pounds of
chemicals removed.

c. ON AN AI{NUAIJ BASIS, technlcal reports on the
progress of compliance with all reguirernents of
this order shalL be subnitted to the Board by each
Discharger, due on February L5. of each veAJ
beginning in- 1..991, and covering the previous year.
Annual reports nay .include quarterly reports due
concurrently. The progre$s reports shall include,
but need not be llrnited to, progress on the site
investigation and remedial actions, and operation
of interim and finaL renedial actions and ,/or
systems.

A11 hydrogeological p!.ans, specifications, reports, and
docurnents shal-l be signed by or stamped with the seal
of a registered geologist or professional engineer, or
a certified engineering geologlst.

A11 sarnples shall be analyzed by State certified
laboratories or laboratories accepted by the Board
using approved EFA methods for the type of analysis to
be perforned. AII laboratories shall nalntain Quality
Assurance/Quality Control records for Board review.

The Dischargers shaLl malntain in good working order,
and operate, as efficiently as possible, any faciltty
or control system lnstalled to achieve compliance with
the requirements of this Order.

Copies of aIl correspondence, reports, and documents

1.8



pertaj"ning to compliance ltith this order, shall be
provided to the foll.owing agencies:

a. Alameda County Flood and Conservation pistrict-
Zone 7.

b. Alaureda county Environmental IIeaIth Department,
Hazardous Haterial"s Section.

c. State Departrnent of Health Services/Toxic
Substances Control Divislon-Reglon 2, Site
Mitigation Section.

8. The Dischargers shall pennit the Board or its
authorized representative, in accordance wlth section
L3267 (c) of the CaLifornia Water Code:

a. Entry upon premises in which any pollution sources
exist. or nay potentially exist, or in which any
requlred records are kept, which are reLevant to this
Order.

b. Access to copy any records reguired to be kept und,er
the terrns and conditions of this order.

c. fnspection of any nonitoring equipurent or methodo*
logy inplernented in response to this Order.

d. SanpJ.ing of any groundwater or soll which j.s acces-
sibIe, or may becone accessible, as part of any
investigation or remedial. bction program undertaken by. the discharqers.

9. The Dischargers shall file a report on any changes in
Site occupancy and ownership assoclated with the
faciJ"ity descrj.bed in this Order.

l-0. If any hazardous substance is discharged in or on any
waters of the state, or discharged and deposited where
it ls, or probably will" be discharged in or on any
waters of the state in quantities required to be
reported pursuant to Water code Sectlons 13271 and
L3272, each Discharger shaLl report such discharge to
this Regional Board, at (415) 464-1255 on weekdays
during office hours from 8 a.m. to 5 p.h., and to the
Office of Energency Services at (800) 852-7550 during
non-busj.ness hours. A written report shall bd filed
with the Regional Board within five (5) working days
and shal1 contain information relative to: the nature
of waste or poJ-Iutant., quantity involved, duration of
incident, cause of spilt, SpilJ. Prevention, Control,
and Counterneasure Plan (SPCC) in effect, if any,
estirnated size of affected area, nature of effect,
correct,ive neasures that have been taken or planned,

1"9



and a schedule of these activities, and persons/-
agencies notified.

1L. The Board witl, review this Order periodically and nay
revise the requirements when necessary.

I, Steven R. Rltchie, Executive Officer, do hereby certify that
the foregoing is a fuIl, true and correct copy of an Ord€r
adopted by the California Regional Water
San Francisco Bay Region, on Sgntgmber

Quality Control Board,
L9, L990 .

rzll. f,',
W*i //d&:

'Steven R. Ritchie
Executive Officer

D. &PPENpICES

A. Location Matr & Site Map.
12ordrd7
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Atlantic Richfield Company
Union Oil Company of California
ACL Complaint No. R2-2011-0043
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ATTACHMENT B

SITE CLEANUP REQUTREMENTS ORDER NO. R2-2006-00 84



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN FRANCISCO BAY REGION

ORDER NO, n2-2006-0084

AMENDMENT OF SII'E CLEANUP REQUIREMENTS (ORDER NO. 90-133) FOR:

UNION OIL COMPANY OF CALIFORNIA
ATLANTIC RICHFIELD COMPANY
IUCHARD KOCI-I, trustee for THE R&N KOCI{ TRUSTS
LAS VEGAS II STORAGE, LLC
FOSTER CTIEMICAL COMPANY

for the property located at

401 and 411 HIGH S'|REET
OAKLAND, ALAMEDA COUNTY

l'he California Regional Water Quality Control Board, San Francisco Bay Region (hereinafter
the Water Board), finds that:

l. Wattr Board Orders: The Water Boald adopted site cleanup requirements for this site
on September 19, 1990 (Order No, 90- l 33). An amendment to the sits cleanup
requirements was adopted on March 17,1993 (Order No. 93-025). The rationale for this
amendment was to allow additional time for interim groundwater treatment and require
the submittal of a five-year status leport. A second amendment to the site cleanup
requiretnents was adopted on May 20,1998 (Order No. 98-041). The rationale of this
amendment was to remove the 301 High Street property fi'om the Site Cleanup
Requirements. Tlie 401 High Streetproperty is subject to an NPDES General Permit
adopted on July 21,2004 (Order No. R2-2004-0055; NPDES No. CAG9l2003).

2. Rcason for Amenrlment:

a. In Orders No. 90-133 and 93-025, two of the nanred dischargers were referred to as "The
Koch Trust" and "ARCO Corporation". Based on discussions with these dischargers, the
Iegally applicable names are "Richard Koch, trustee for the R&N Koch Trusts" and
"Atlantic Richfield Company", respectively.

b. In 2003, Las Vegas II Storage, LLC purchased the 401 Fligh Street property fi'om Unocal.
Therefore, as the current owner of the 401 High Street property, it would be appropriate
to name Las Vegas lI Storage , LLC as a discharger with secondary liability.



Sectiorrs C,1 and C.3 of Order 90-133 included tasks which lequired the dischargers to
submit work plans and technical reports to detennine the lateral and vertical extent of soil
and groundwater pollution. Subsequent investigations and an evaluation of previous
investigations have revealed numerous data gaps whiclr include areas where the
concentrations of chemicals in soil, groundwater, and soil gas exceed the appropriate
envirorunental screening levels (ESLs; Water Board, February 2005) for the site. These

data gaps need to be addressed to complete a site conceptual model.

Section C.3 of Order 90-133 included tasks which required the dischargers to perform a

detailed evaluation of all remedial alternatives in order to select final remedial actions for
soii and groundwater pollution (also known as a feasibility study). A feasibility study for
the 401 and 4l I I{igh Street properties lias not been completed.

CEQA: This action is an amendment of an order to enforce the laws and regulations
administered by the Water Board. As such, this action is categorically exempt from the
provisions of the California Environmental Quality Act (CEQA) pursuant to Section
15321 of the Resources Agency Guidelines.

Notification: The Water Board has notified the discharger and all interested agencies and
persons of its intent under California Water Code Section 13304 to amend site cleanup
requirements for the discharge, and has provided thern with au opportunity to submit their
written comments,

Public Hearing: The Water Board, at a public meeting, heard and considered all
comments pertaining to this discharge.

IT IS HEIIEIIY OIIDERED, pursuant to Section 13304 of the California Water Code, that
OrderNo. 90-133 shall be amended as follows:

A. Las Vegas II Storage, LLC is hereby named as a discharger by virtue of its cunent ownership
of the 401 High Street propefiy, but will ouly be responsible for complying with the
requirements of this order in the event that the primarily-responsible dischargers fail to
perform (secondarily-responsible status). For existing dischargers, the title "The Koch Trust"
is hereby replaced with "Richard Koch, trustee for the R&N Koch Trusts", and the title
"ARCO Corporation" is hereby replaced with "Atlantic Richfield Company."

d.

.)
J.

4.

5.



B. Add new provision C.3.h:

TASK: REMEDIAL INVESTIGATION WORK PLAN

COMPLIANCE DATE: February 15,2407

Submit a work plan acceptable to the Executive Officer to define the vertical and Iateral
extent of soil gas, soil, and groundwater pollution. The work plan should specify
investigation nrethods and a proposed time schedule. Work may be phased to allow the
investigation to proceed efficiently, provided that this does not delay compliance. The
work plan sliall include the following scope:

(a01 High Street) Sample soil gas to define: the extent of toluene in the area
immediately nodhwest of the property boundary, fi'om the edge of the Estuary to
at least 500 feet northeast; the extent of TPH as gasoline southwest of the 401/411
I-Iigh Street property boundary and northwest of the property; and the extent of
VOCs, particulally PCE, northwest to northeast of the northern corner of the
property.

(a0l Fligh Stleet) Sample soil to define: the extent of toluene in tl:e area
irnmediately norlhwest of the property boundary, from the Estuary inland to at
least 500 feet norlheast; the extent of TPH as gasoline'and diesel in the area
around soil borings I{A8, HA11, and HAI8; and the extent of benzene in the area
between HA I 1 and FIA I 2 in the vicinity of former USTs 16, 17, and I 8.

(401 High Street) Sarnple groundwater to define: the extent of toluene in Zone A
and B in the area irnmediately northwest of the property boundary, from the
Estuary inland to at least 500 feet northeast, except around well RW-l in Zone B;
the extent of TPFi as gasoline in Zone B, and TPH as diesel exceeding the ESL in
Zone A and B in the area between the central poftion of the 4011411 High Street
propelty boundary and soil borings IlA8, HAl 1, and HAl8; the extent of benzene
in Zone A and B in the area around well SVE-8;the extent of VOCs, particularly
1,1-DCE, l,l-DCA, and vinylchlolide, in Zone B in the area fi.on: wells RW-6
and MW-32B to the 4011411 Fligh Street propefty boundary; and the extent of
VOCs, pafiicularly vinyl chloride and PCE, in Zone B northwest to northeast of
the northern corner ofthe property.

(4l l High Street) Sample soil gas to define: the extent of TPH as gasoline and
diesel, and benzene northwest of SVP8, northeast aoross the property boundary
between SVPI I and SVPIO, and west across the 401/41 1 Fligh Street properry
boundary between SVPl and SVP6; and the extent of VOCs, parlicularly PCE,
northwest and northeast of SVP3, and the northwestern 100 feet of the property.

1l,

2.

3.

AT.



Define the extent of vapor intrusion into nearby buildings through the use of
indoor air sampling and/or sub-slab soil gas sampling? as appropriate,

(411 iligh Street) Sarnple vadose zone soil to define: the extent of toluene in the
northwestern 100 feet of the property, west of well RW-l0; the extent of TPFI as

gasoline and diesel, and benzene around well AMW-l3A; tlte extent of TPH as

diesel between wells FMW-2A and RW-10 and further northwest; the extent of
TPH as gasoline around well AMW-9B; and the extent of benzene around well
AMW-5A. Should any of the soil results exceed their ESLs for vapor intrusion
into buildings, then sample the conesponding soil gas to define the extent
exceeding their ESLs.

(al l Fligh Stleet) Sample groundwater to define: the extent of toluene inZone A
and B the northwestern 100 feet of the property; the extent of TPH as gasoline in
ZoneB, and TPI-I as diesel in Zone A and B southwest of the central portion of
the 4AU4l1 High Street property boundary, fronr well AS-10 to wells AMW-
3A/38 the exterrt of TPH as gasoline and diesel, and benzene in Zone A and B
east of wells AMW-2A/28; and the extent of TPH as gasoline and diesel,
benzene, and toluerre in Zone B east of well AMW-98 and southwest of well
AMW-58.

C. Add new Provision C.3.i:

TASK: COMPLETION OF REMEDIAL INVESTIGATION

COMPLIANCE DATE: June 1 5,2007

Submit a technical report acceptable to the Executive Officer documenting completion of
necessary tasks identified in the Task C.3.h. work plan. The technical report should
define the vertical and lateral extent of pollution, as specificd in Task C.3.h., to
concentrations at or below the ESLs.

D. Add new Provision C.3,i:

TASK: DRAFT REMEDIAL ACTION PLAN INCLUDING DRAFT CLEANUP
STANDAI{DS

COMPLIANCE DATE: October 15,2007

Submit a technical report acceptable to the Executive Officer containing:

5.
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l, llesults of the remedial investigation
2. Evaluation of the iustalled previous and ongoing remedial actions
3. Feasibility study evaluating alternative final remedial actions
4. Risk assessment for curent and post-cleanup exposures
5. Recommended final remedial actions and cleanup standards
6. Inrplementation tasks and tirne schedule

Item 3 should include projections of cost, effectiveness, benefits, and impact on public
health, welfare, and the envirorunent of each alternative action.

Items I through 3 should be consistent with the guidance provided by Subpart E of the
National Oil and Hazardous Substances Pollution Contingency PIan (40 CFR Part 300),
CERCLA guidance documents with respect to remedial investigations and feasibility
studies,I{ealth and Safety Code Section 25356.1(c), and State Board Resolution No. 92-
49 as amended ("Policies and Procedures for Investigation and Cleanup and Abaternent of
Discharges Under Water Code Section 13304").

Itenrs 2 through 4 mayinclude a summary of, and reference to, existing reports irrstead of
a full replication of existiug report information.

Item 5 should take into consideration applicable water quality objectives for the
protection ofecological receptors, prevention ofnuisance conditions, prevention of
leaching of contaminants to groundwater, and protection of human health under a
commercial/industrial indoor air exposurc scenario, and should address the attainability
of background levels of water quality.

I, Bruce FI. Wolfe, Executive Officer, do hereby certifu that the foregoing is a full, true, and
corect copy of an Order adopted by the California Regional Water Quality Control Board, San

Francisco Bay Region, on December 13,2006.



FAILURE TO COMPLY WITI-I THE REQUIREMENTS OF TI-IIS ORDER MAY SUBJECT
YOU TO ENFORCEMENT ACTION, INCLUDING BUT NOT LIMITED .TO: 

IMPOSIT]ON
OF ADMINISTRATIVE CIVL LIABILITY UNDER WATER CODE SECTIONS 13268 OR
13350" OR REFERRAL TO TI-IE ATTORNEY GENERAL FOR INJUNCTIVE RELIEF OR
CruIL OR CRIMINAL LIABILITY



Atlantic Richfield Company
Union Oil Company of California
ACL Complaint No. R2-201l-0043
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California Regional Water Quality Control Board
San Francisco Bay Region @

Schwarzenegger
Governor

Linda S. Adams
Secretary for

Environmental
Protection

1515 Clay Street, Suite 1400, Oakland, Califomia94612
(510) 622-2300 . Fax(sl0) 622-2460

http ://www. waterboards.ca. gov/sanfranciscobay

Datq: October 15,2007
File No: 0150645 (CFC)

Union Oil Company
c/o Chevron Environmental Management Company
Superfund & Property Management Business Unit
Affn.: Mr. Michael Mailloux
6001 Bollinger Canyon Road, K-2052
San Ramon, CA 94583
mmailloux@chevron.com

SUBJECT: Deadlines for Submittalof Technical Report - Remediatl Investigation, 401/41I
High St., Oakland, Califurnia, and Draft Remedial Action Plan for 401/41,1 High
Street, Oakland, Alameda County.

Dear Mr. Mailloux:

This is in response to a written request dated September 25, 2007 , from your consultant, Robert
Horwath, of URS Corporation. URS requested an extension from October 15,2007, to January 15,

2008, for submittal of the addendum to the Technical Report - Remedial Investigation, 401/41 I
High St., Oakland, California. The October 15,2007, deadline was pursuant to our conditional
approval of Technical Report - Remedial Investigation, 401/41I High St., Oakland, California,
dated August 30,2007 . The extension was requested to allow time to perform additional field
work and submit a report to adequately address the conditions of our letter, as well as obtain
additional data to support a risk assessment.

In addition, URS requested an extension from October 15,2007, until May 15, 2008, for the draft
Remedial Action Plan (RAP), including draft cleanup standards. The October 15,2007, deadline for
the draft RAP was pursuant to Provision C.3 j of Board Order No. R2-2006-0084. The extension
was requested to allow time to incorporate the results of the Remedial Investigation addendum
into the draft RAP.

I find your request acceptable. I will not recommend enforcement action, provided that you submit
the reports by the dates specified above (i.e., RI Addendum by January 15, 2008, and draft RAP by
May 15, 2008). Please note that this letter does not formally alter the original deadlines, and the
Board may pursue enforcement action if either report is not submitted by these later dates.

Please provide a paper copy for staff review and upload an electronic copy to the GeoTracker
website. Please reference the file number on all correspondence and reports.

Preserving, enhancing, and restoring the San Francisco Bay Area's waters for over 50 years

{g Recycled Paper



Union Oil Company
Ifyou have any questions, please contact Cleet Carlton of my staffat (510) 622-2374fe-mail
ccarlton@waterboards.ca. gov].

Sincerely,

Digitally signed by Stephen Hill
Date: 2007.1 0.'15 15:46:47 -07',00'

Bruce H. Wolfe
Executive Officer

Mailins List



Union Oil Company

Mailine List

Atlantic Richfield Company Carol Lybeer, Jeffrey S. Thompson
Attn.: Mr. Paul Supple Delta Environmental Consultants, Inc.
P.O. Box 1250 4006 148th Ave NE
San Ramon, CA 94583 Redmond, WA 98052
supplpv@bp.corn Cl.vbeer@deltaenv.com

Richard Koch, trustee for 
ith.'rpson@deltaenv'com

The R&N Koch Trusts Asteghik ("A.K.") Khajetoorians
3435 Cesar Chavez, Penthouse BP America Inc.
San Francisco, CA 94110 6 Centerpointe Drive
dkoch@bbkcapitalcorp.com La Palma, CA 90623

A ste gh i k. Khaj etoorian s(@bp. com
Las Vegas II Storage LLC
c/o Caster Group Jeff Hamerling
Attn: Brian R. Caster DLA Piper Rudnick Gray Cary
4607 Mission Gorge Place 153 Townsend Street, Suite 800
San Diego, CA 92120 San Francisco, CA 94107
brcasterf0castersrp.com .leff-.Hamerling@d lapiper.com

Brad Koch Peter H. Weiner
B.B.&K. Capital Corporation Paul, Hastings, Janofsky & Walker LLP
3435 Cesar Chavez, Penthouse 55 Second Street, Twenty-fourth Floor,
San Francisco, CA 94110 San Francisco, CA 94105
bkoch@bbkcapitalcorp.corn peterweiner@paulhastings.com

Robert Horwath Donna Drogos
URS Corporation Alameda County Environmental Health
1333 Broadway,.Suite 800 ll3l HarborBayParkway
Oakland, CA 94612 Alameda, CA 94502
Robert-Horwath@U RSCorp.com donna.drogos@acgov.ors

Rob Miller Leroy Griffin
Broadbent & Associates, Inc Oakland City Fire Department
2000 Kirman Avenue Fire Prevention Bureau,
Reno, Nevada 89502 Hazardous Materials Unit
rhrniller@broadbentinc.com 250 Frank H. Ogawa Plaza#3341

. Oakland.CA 94612
Jon A. Rosso lqriflin(aoaklarrdnet.com
Clayton Group Services
A Bureau Veritas Company
6920 Koll Center Parkway, Suite 216
Pleasanton, CA 94566
ion.rosso(@us. bu reauveritas.com



California Regional Water Quality Control Board
San Francisco Bay Region @

Schwarzenegger
Governor

Linda S. Adams
Secretary for

Environmental
Protection

1515 Clay Street, Suite 1400, Oakland, Califomia94612
(s10) 622-2300 . Fax(510) 622-2460

http ://www. waterboards. ca. gov/sanfranciscobay

Date: October 15,2007
File No: 0150645 (CFC)

Atlantic Richfi eld Company
Attn.: Mr. Paul Supple
P.O. Box 1250

San Ramon, CA 94583
supplpv@bp.com

SUBJECT: Deadlines for Submittal of Remedial Investigation Report and Draft Remedial
Action Plan for 411 High Sheet, Oakland, Alameda County.

Dear Mr. Supple:

This is in response to your wriffen request, dated Octob er 4,2007 , for an extension from June I 5,

2007 , to January 15, 2008, for submittal of an acceptable Remedial Investigation Report for 41 1

High St., Oakland, California. The June 15,2007, deadline was pursuant to Provision C.3.i of
Board OrderNo. R2-2006-0084. The technical report Remedial Investigatiort Report, 411 High
Street, Oakland, Alameda County was submitted on June 15,2007. The report was rejected by
the Water Board and a Notice of Violation letter was issued on August 30,2007 . The extension
was requested to allow time to perform additional field work and submit a report to adequately
address the conditions of the rejection letter, as well as obtain additional data to support a risk
assessment.

In addition, you requested an extension from October l5,Z007,until May 15, 2008, for the Draft
Remedial Action Plan (RAP), including draft cleanup standards. The October 15,2007 deadline for
the draft RAP was pursuant to Provision C.3 j of Board Order No. R2-2006-0084. The extension
was requested to allow time to incorporate the results of the Remedial Investigation into the draft
RAP.

With respect to your request for an extension for submittal of an acceptable Remedial
lnvestigation Report, as stated in the rejection and Notice of Violation letter, I urge you to come
into compliance as soon as possible.

With respect to your request for an extension for submittal of the Draft RAP, including draft
cleanup standards, I find your request acceptable. I will not recommend enforcement action,
provided that you submit the report by May 15, 2008. Please note that this letter does not formally
alter the original deadline, and the Board may pursue enforcement action if the report is not
submitted by this later date.

Preserving, r"ho r over 50 years

tf9. Recvcled Paoer\ct



Atlantic Richfield Company

Please provide apaper copy for staff review and upload an electronic copy to the GeoTracker
website. Please reference the file number on all correspondence and reports.

If you have any questions, please contact Cleet Carlton of my staffat (5I0) 622-2374le-mail
ccarlton (@waterboard s.ca. gov].

Sincerely,

*(fi^40.
Digitally signed by Stephen Hill
Date: 2007.1 0.1 5 1 5:48:04 -07'00'

Bruce H. Wolfe
Executive Officer

Mailing List



Atlantic Richfi eld Company

Union Oil Company
Chevron Environmental Management Co.
Attn.: Mr. Michael Mailloux
6001 Bollinger Canyon Road, K-2052
San Ramon, CA 94583
mmai I loux@chevron.com

Richard Koch, trustee for
The R&N Koch Trusts
3435 Cesar Chavez, Penthouse
San Francisco, CA 94110
dkoch(ObbkcapitaIcorp.com

Las Vegas II Storage LLC
c/o Caster Group
Attn: Brian R. Caster
4607 Mission Gorge Place
San Diego, CA 92120
brcaster@castergrp.com

Brad Koch
B.B.&K. Capital Corporation
3435 Cesar Chavez, Penthouse
San Francisco. CA 94110
bkoch@bbkcapita lcorn.conr

Robert Horwath
URS Corporation
1333 Broadway, Suite 800
Oakland, CA 94612
Robert_Horwath@ U RSCorp.com

Rob Miller
Broadbent & Associates, Inc
2000 Kirman Avenue
Reno, Nevada 89502
rhm i ller@broadbentinc.corn

Jon A. Rosso

Clayton Group Services
A Bureau Veritas Company
6920 Koll Center Parkway, Suite 216
Pleasanton, CA 94566
ion.rosso@us. bureauveritas.com

Mailine List

Carol Lybeer, Jeffrey S. Thompson
Delta Environmental Consultants, Inc.
4006 l48th Ave NE
Redmond, WA 98052
C Ly beer(r3 de Itaenv . com

ithompson@de ltaenv.com

Asteghik ("A.K. ") Khaj etoorians
BP America Inc.
6 Centerpointe Drive
La Palma, CA 90623
Asteqhik.Khaj etoorian s(r?bp.com

Jeff Hamerling
DLA Piper Rudnick Gray Cary
153 Townsend Street, Suite 800
San Francisco, CA 94107
.l eff. I{ am erl i n g @d I ap iper. com

Peter H. Weiner
Paul, Hastings, Janofsky & Walker LLP
55 Second Street, Twenty-fourth Floor,
San Francisco, CA 94105
peterweiner@pau I hastin gs.corr

Donna Drogos
Alameda County Environmental Health
1131 Harbor Bay Parkway
Alameda, CA 94502
donna.drogos@acgov.org

Leroy Griffin
Oakland City Fire Department
Fire Prevention Bureau.
Hazardous Materials Unit
250 Frank H. Ogawa Plaza#3341
Oakland, CA 94612
I eriffin(J)o akl an dn et. corn
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Atlantic Richfi eld Company
Union Oil Company of California
ACL Complaint No. R2-2011 -0043

Attachment D - Administrative Civil Liability Comptaint No. R2-2011-0043

Specific Factors Considered to Determine Administrative Civil Liability

Each factor in the Enforcement Policy methodology and its corresponding category, adjustment,
and/or amount for the non-discharge violation alleged in Administrative Civil Liability (ACL)
Complaint No. R2-201 l-0043 (Complaint) is presented below:

Violation: Failure to submit a draft Remedial Action Plan (dRAP), acceptable to the
Executive Officer of the Regional Water Board, by May 15, 2008:

Adjustments to Determination of Initial Liability

a) Specific Factor: Potential Harm to Beneficial Uses

Category: Minor

Discussion: The potential for harm to groundwater and San Francisco Bay was minor.
During the delay, groundwater and Oakland Estuary beneficial uses wdre negatively
impacted by the unpermitted discharge of contaminants to soils and groundwater below
the Site, and by their transport to the Estuary. The rate of transmission to the Estuary,
however, was likely low.

b) Specific Factor: Deviation from requirement

Caiegory: Moderate

Discussion: The deviation from requirement is "moderate" because the intended
effectiveness of the requirement was partially compromised. The Dischargers submitted
an acceptable dRAP for 411 High Street on August 18, 2010 and an acceptable dRAP for
401 High Street on October 28,2010. Provision C.3 j required the Dischargers to submit
a dRAP that addressed both properties by October 15,2007, which was subsequently
extended to May 15, 2008. The Dischargers' submitted the 401 dRAP 896 days after the
May 15,2008 deadline, which delayed cleanup work on the Site.

c) Specific Factor: Days of Violation

Amount: 35 davs

Discussion: The Enforcement Policy allows for a reduction in days of violation when it can
be determined that the Dischargers' on-going violation did not result in economic benefit that
can be measured on a daily basis. The requirement to prepare and submit a dRAP does not
require work on a daily basis. Therefore, the Discharger did not receive a daily economic
benefit and it is appropriate to apply the Altemative Approach-Multiple Day Violations
factor to this violation.

D-l



Atlantic Richfield Company
Union Oil Company of California
ACL Complaint No. R2-2011 -0043

The Dischargers submitted the required dRAP 896 days late. Pursuant to the Enforcement
Policy, the days of violations is reduced to 35 days.

d) Civil Liability: Initial amount of ACL assessed for this violation

Amount: $43.750

Discussion: The maximum $5,000 per day statutory requirement is multiplied by the
reduced number of days-35 days-giving a liability amount of $175,000. Considering
the specific factors (a) through (c) above, the liability amount is multiplied by a factor of
0.25, resulting in the above initial amount of ACL.

Adjustments to Determination of Initial Liability

e) Specific Factor: Culpability

Adjustment: 1.2

Discussion: The Dischargers were actively negligent in failing to timely submit an
acceptable dRAP for the Site. The Dischargers continued to propose a "monitored natural
attenuation" remedial approach more than two years after being informed by Regional
Water Board staff that such an approach was unacceptable. The Dischargers did not
revise the 401 or 411 dRAP to address the drinking water beneficial use for site
groundwater. Additionally, the risk assessment modeling factors in the 40I andlor 4Il
dRAP did not appropriately reflect Site conditions. The proposed cleanup goals did not
factor in estuarine ecological receptors that may be impacted by contaminated
groundwater discharging from the Site.

0 Specific Factor: Cleanup and Cooperation

Adjustment: 1.1

Discussion: ARCO maintained an interim groundwater remediation system at the 411
High Street property on or about and between May 15, 2008 and October 28,2010, as

required by SCR Order No. 90-133, as amended. The interim rernediation measures,
however, were not optimally set to address groundwater impacts at the Site. TINOCAL

. did not operate any remediation systems at the 401 High Street property on or about and
between May 15, 2008 and October 28,2010. Additionally, the Dischargers' conduct
required multiple meetings with Regional Water Board staff, and the issuance of letters
and aNOV to obtain an acceptable dRAP for the Site.

D-2



Atlantic Richfield Company
Union Oil Company of California
ACL Complaint No. R2-2011-0043

g) Specific Factor: History of Violations

Adjustment: 1

Discussion: The Regional Water Board has not issued other formal enforcement actions
against the Dischargers for violations similar to the one alleged in the Complaint.

h) Total Base Liabilify: The adjusted ACL for the alleged violation.

Amount: $57,750 (Initial Liability ($43,750) * Adjustments ((1 .2) * (L l) * (1))

i) Specific Factor: Ability to Pay and to Continue in Business

Adjustment: I

Discussion: The Dischargers will be able to pay the proposed civil liability and continue
in business. ARCO is a wholly owned subsidiary of BP. From 2007 through 2010, BP
reported operating revenue of about $ 1 .l 8 trillion, and a total net income of about $54.9
billion. LINOCAL is a wholly owned subsidiary of Chevron Corporation. Chevron
Corporation's 2010 Annual Report reported a net income of $19 billion and operating
revenue of $198 billion. The Regional Water Board has no evidence that the Dischargers
would be unable to pay the proposed liability set forth in this Complaint or that the
amount of the liability would cause undue financial hardship.

j) Specific Factor: Other Factors as Justice May Require

Discussion: The Enforcement staff time incurred to prepare this Complaint and
supporting information is estimated to be 160 hours. Based on an average cost to the
State of $ 150 per hour, the total staff cost is estimated to be $24,000.

k) Specific Factor: Economic Benefit

Discussion: The Dischargers obtained an estimated economic benefit of $ 1 1 8,461 by
delaying the submittal of an acceptable dRAP for the Site. By not timely submitting an
acceptable dRAP, the Dischargers deferred expenditures associated with the required soil
and groundwater cleanup at the Site. Staff estimated the economic benefit based on a cost
analysis provided by ARCO's consultant for the proposed soil vapor extraction, dual
phase extraction, and in-situ anaerobic and/or chemical oxidation alternatives at the Site'
and a cost analysis provided by UNOCAL's consultant for the proposed bioremediation
with sulfate addition alternative at the Site.4

' May 28, 20lO,"Technical Report - Final Remedial Action Plan401l4l1
3.4 p 3-13." URS.
* May 28,2010, Technical Report - Final Remedial Action Plan40ll4l't
3.4,pp.3-13. URS.

High Street, Oakland, California, Section

High Street, Oakland, California, Section
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Atlantic Richfield Company D-4
Union Oil Company of California
ACL Complaint No. R2-2011-0043

l) Civil Liability: Minimum Liability Amount

Amount: S130.307

Discussion: The Enforcement Policy requires that the adjusted Total Base Liability
Amount be, at a minimum, 10 percent higher than the economic benefit received as a
result of the alleged violation. The Dischargers' estimated economic benefit plus 10
percent is $130,307. Because the economic benefit received exceeds the Adjusted Total
Base Liability, the minimum liability amount that must be imposed is $130,307.

m) Civil Liability: Maximum Liability Amount

Amount: $4.480.000

Discussion: The maximum liability that may be imposed under CWC section 13350 is
$4,480,000. This is based on the maximum liability of $5,000 per day for 896 days of
violation (from May 16, 2008, through October 28,2010, the date the Dischargers
submitted an acceptable dRAP for the Site).

Final Proposed Civit Liability

The total final liability amount proposed for the late reporting violation is $154,307 (the sum of
the economic benefit received plus 10 percent and staff costs) based on the considerations
discussed in detail above.

The proposed liability is less than three percent of the maximum liability that the Regional Water
Board has the discretion to impose.
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