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 The Karuk Tribe submits this petition to the State Water Resources Control Board (“State 

Board”) to review the Scott River TMDL Conditional Waiver of Waste Discharge Requirements, 

Order No. R1-2018-0018 (“Scott River Waiver”) and the Shasta River TMDL Conditional 

Waiver of Waste Discharge Requirements, Order No. R1-2018-0019 (“Shasta River Waiver”), 

adopted by the California Regional Water Quality Control Board, North Coast Region 

(“Regional Board”). The Scott River Waiver and the Shasta River Waiver are referred to 

collectively as the “Waivers.” 

1. Petitioner 

This petition is submitted by the Karuk Tribe. The contact information for the Karuk 

Tribe is as follows: 
Karuk Tribe 
P.O.Box 1016 
Happy Camp, CA 96039 
530.493.1600 
ctucker@karuk.us 

2. Regional Water Board Action Being Petitioned 

The Karuk Tribe is petitioning two Regional Board orders: (1) the Scott River TMDL 

Conditional Waiver of Waste Discharge Requirements, Order No. R1-2018-0018, and (2) 

Shasta River TMDL Conditional Waiver of Waste Discharge Requirements, Order No. R1-

2018-0019. A copy of each is attached to this petition as Exhibits A and B, respectively. 

3. The Date the Regional Water Board Acted  

The Regional Board held a hearing and voted to adopt the Waivers, with modifications, 

on April 19, 2018. Final, signed Waivers were issued via the lyris listserve for North Coast 

TMDL related issues on May 10, 2018 with further revised final, signed Waivers issued via the 

lyris listserve on May 17, 2018. According to Regional Board staff, the Waivers issued May 17, 

2018 corrected typographical errors found in the May 10, 2018 version of the Waivers. The 

final, signed Waivers were first made available to the public on the Regional Board’s website 

on May 9, 2018, with the further revised final, signed Waivers made available on the Regional 

Board’s website on May 16, 2018. 

Counsel for the Karuk Tribe contacted Regional Board staff to inquire on when the final, 
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 signed Waivers would be available to the public during the week of April 30th 2018. Counsel for 

Karuk Tribe did not reach Regional Board staff, and left a voicemail inquiring when the final, 

singed Waivers would be released. Staff for the Regional Board returned Karuk Tribe’s 

counsel’s voicemail during the week of May 7, 2018. During this phone conversation Regional 

Board staff indicated that the Waivers would likely be released before Friday May 11, 2018. 

Counsel for the Karuk Tribe searched the Regional Board website on May 14, 2018 for the 

Waivers, but could not find them. Counsel for the Karuk Tribe contacted the Regional Board 

staff again on May 22, 2018 inquiring about the status of the Waivers, as he had not received a 

lyris notice indicating they had been finalized and signed. In response, Regional Board staff 

indicated the Waivers had been made public on the Regional Board’s website and via the lyris 

listserve on May 10, 2018 and again on May 17, 2018. Counsel for the Karuk Tribe went to the 

Regional Board’s website and located the Waivers, signed May 16, 2018, on the website.  

The versions of the Waivers attached as Exhibit A (Scott River Waiver) and Exhibit B 

(Shasta River Waiver) to this petition are signed and dated May 16, 2018. 

4. Reasons the Action Was Improper 

As explained in detail below in Part 7 below, the Regional Board’s issuance of the 

Waivers was improper for at least three reasons. 

First, the Waivers do not comply with the Basin Plan, including compliance milestones 

and deadlines, as they must to be legal under Water Code section 13269, because (a) the 

discretionary pollution management requirements of the Waivers bear no relationship to the 

waste load allocations for agricultural practices set out in the Basin Plan, and (b) the 

discretionary monitoring program (which is not mandated but rather is only potentially 

applicable to dischargers at the discretion of the Regional Board’s Executive Officer), is 

ineffective in monitoring dischargers’ compliance with the TMDL’s waste load allocations.  

Second, the Waivers do not comply with the State Board’s Policy for Implementation 

and Enforcement of Non-Point Source Pollution Control Programs (“NPS Policy”) because (a) 

they do not address non-point source pollution in a manner that achieves and maintains water 

quality objectives, (b) they do not provide a timeline and quantifiable milestones designed to 



 

PETITION OF ORDER NO. R1-2018-0018 AND ORDER NO. R1-2018-0019   4 

 measure progress towards achieving water quality objectives and total maximum daily loads 

(“TMDLs”), and (c) they fail to contain a monitoring program that would provide effective 

feedback to ensure Waivers are achieving their stated purpose. In fact, the Scott River Waiver 

does not even mention the NPS Policy. 

Third, the Waivers do not comply with California’s Anti-Degradation Policy because the 

Regional Board did not conduct an anti-degradation analysis and ensure that the Waivers 

require dischargers implement the best practicable treatment and control (“BPTC”) to ensure 

any changes in water quality resulting from the discharges covered by the Waivers are 

consistent with the maximum benefit to the people of State and will not unreasonably affect 

beneficial uses. Instead, in an attempt to satisfy its anti-degradation obligations, the Regional 

Board simply presented the following circular argument: Because the Regional Board 

“anticipates” measures in the Waivers might over time improve existing water quality, any 

change in water quality resulting from the discharges will be consistent with maximum benefit 

to the people of the State and will not unreasonably affect beneficial uses. This circular 

reasoning is entirely devoid of any analysis of whether the baseline water quality (the best 

water quality since 1968) in Scott River and Shasta River are “high quality waters,” actual 

analysis of the impacts of the covered discharges on the Scott River or Shasta River, whether 

the pollution controls required by the Waivers are BPTC, or whether the impacts authorized by 

the Waivers is consistent with maximum benefit to the people of the State and will not 

unreasonably affect beneficial uses. 

5. How Petitioner is Aggrieved 

The Karuk Tribe is aggrieved by the adoption of the Waivers because the Waivers do 

not and will not effectively protect and restore water quality in the Scott River and Shasta 

River, which is essential to the protection and recovery of salmon and steelhead. The Karuk 

Tribe’s culture depends on salmon and steelhead for its very existence.  

Salmonid stocks in the Klamath Basin continue to suffer profound declines with 

Southern Oregon/Northern California Coho and Klamath Spring Chinook nearing extinction. 

The Klamath Fall Chinook run in the Klamath Basin in 2016 was the lowest since systematic 



 

PETITION OF ORDER NO. R1-2018-0018 AND ORDER NO. R1-2018-0019   5 

 surveys began in 1978. See Summary of Scott and Shasta River Fish Data (attached to 

Petitioner’s Comment Letter as Exhibit A. Petitioner’s Comment Letter and Exhibits are 

attached to this Petition as Exhibit C). Fall Chinook in the Scott and Shasta Rivers was also 

very low, and Coho and Pacific lamprey also show continuing declines over time. Id. The 

North Coast Regional Water Quality Control Board (“RWQCB”) accepts that a primary cause 

of salmon declines is agricultural practices. Factors include 1) reduced shade; 2) tailwater 

return flows; 3) diversions and flow modifications, and; 4) impoundments. See for example 

Basin Plan at 4-69; 4-70. The Shasta has been listed pursuant to the Clean Water Act as 

impaired for dissolved oxygen (“DO”) since 1992, and temperature since 1994. The Scott was 

listed for sediment in 1992, and temperature in 1998. Thus these critical salmon rivers have 

failed to meet the water quality standards necessary to support salmon migration, and that are 

legally required, for well over 20 years. 

TMDLs for DO, sediment, and temperature for these rivers were incorporated into the 

Basin Plan between 2005 and 2006. The first waivers for non-point source discharges to the 

Shasta River and Scott River were issued in 2006. In 2011 the Regional Board amended the 

Basin Plan to include an implementation plan for the Shasta and Scott River TMDLs (“Action 

Plan”). The Action Plan included a series of studies, plans, reports, and collaborative efforts 

intended to achieve compliance. The Action Plan includes a final compliance deadline of 26 

January 2017, requiring that all discharges from riparian areas, and all tailwater discharges, 

comply with water quality objectives, TMDLs, and NPS Plan requirements by that date. 

All available data shows no meaningful progress towards compliance with water quality 

objectives and TMDLs. The available data shows no measureable trend for temperature in the 

Shasta River or Scott RIver. See Petitioner’s Comment Letter (Exhibit B, Summary of Scott 

River Water Temperature Data). And while there is limited data on sediment and DO in the 

rivers, no improving trend can be discerned for these impairments either. Thus for over 20 

years since the impairment listings, and over 15 years since issuance of the first waivers on 

the Shasta River and Scott River, no meaningful progress on water quality has been 

achieved, and salmon stocks have continued their downward spiral.  



 

PETITION OF ORDER NO. R1-2018-0018 AND ORDER NO. R1-2018-0019   6 

 Nonetheless, the Regional Board’s Waivers continue the failed requirements for the 

Shasta River and Scott River virtually unchanged for another five years. At least two California 

Courts have rejected other regional boards’ refusals to provided meaningful regulation for 

agricultural discharges. See Asociacion de Gente Unide por el Agua v. Central Valley Regional 

Board, (“AGUA”)(2012) 210 Cal. App. 4th 1255 (finding WDRs that regulate dairy farms to be 

illegal because they did not comply with the Anti-Degradation Policy); Monterey Coastkeeper 

v. California State Water Resources Control Board (2005) Case No. 34-2012-80001324 

(Sacramento County Sup. Court) (“Coastkeeper”) (finding waivers that regulate irrigated lands 

to be illegal because they did not meet requirements of NPS Policy, Basin Plan, or the Anti-

Degradation Policy). 

The Regional Board’s failure to regulate dischargers from agricultural operations in a 

manner that complies with the law and adequately addresses the significant harm caused by 

these dischargers to the water quality of Scott River and the Shasta River, and to the salmon 

and steelhead that rely on these rivers, directly harms the Karuk Tribe, its culture, and its 

members. 

6. Action Requested from State Water Board 

The Karuk Tribe requests that the State Board vacate the Waivers and direct the 

Regional Board to revise and reissue them to: 

 (a) ensure compliance with the Basin Plan by incorporating pollution control measures 

that relate directly to assuring waste load allocations for agricultural discharges are met, and 

monitoring and reporting by dischargers that demonstrates TMDL waste load allocations are 

met;  

(b) ensure compliance with the NPS Policy by including objective, non-discretionary 

pollution control measures that achieve and maintain water quality objectives, including TMDL 

waste load allocations, and monitoring and reporting by dischargers that provides effective 

feedback to ensure water quality objectives are being achieved and maintained; and 

(c) conduct an Anti-Degradation Analysis consistent the with requirements of Resolution 

No. 68-16 and include appropriate, specific pollution treatment and control measures and 
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 monitoring and reporting to ensure discharges comply with the Anti-Degradation Policy. 

7. Points and Authorities for Legal Issues Raised  

The Regional Board’s issuance of the Waivers is legally flawed because the Waivers do 

not comply with the Basin Plan, they do not comply with the NPS Policy, and they do not 

comply with the Anti-Degradation Policy.  

The fatal flaws in the Waivers are the exact same as those in the Central Coast 

Regional Water Quality Control Board’s Conditional Waiver of Waste Discharge Requirements 

Order No. R3-2012-0011 (“Central Coast Waiver”) that regulates discharges from irrigated 

agricultural lands. As the court determined in Coastkeeper, the Central Coast Waiver was 

legally deficient because: (1) it did not comply with the Central Coast Basin Plan because it 

lacked sufficiently specific enforceable measures to ensure compliance with water quality 

objectives, and it did not include a feedback mechanism to ensure compliance with water 

quality objectives (id. at 32), (2) it did not comply with the NPS Policy because the monitoring 

program was insufficient to verify compliance with the waiver’s requirements and ensure 

progress over time, it did not include time schedules to measure progress toward reaching 

quantifiable milestones, and it did not include specific actions that must be taken if monitoring 

showed pollution control measures are failing to achieve stated objectives (id. at 38), and (3) 

the Central Coast Board violated the anti-degradation policy because it had failed to apply the 

policy and conduct the required analysis to determine if the authorized discharges were to 

“high quality waters” and whether allowing discharges to these waters (and potential 

degradation of these waters) would be consistent with the maximum benefit to the people of 

the state and not unreasonably affect beneficial uses (id. at 39). 

A. The Waivers Do Not Comply with the Basin Plan and Water Code Section 

13269 

The California Water Code authorizes waivers only where they are both consistent with 

the applicable Basin Plan, and in the public interest. Water Code Section 13269; see also 

Coastkeeper at 25. The TMDLs (allocating load consistent with compliance with water quality 

objectives) applicable to the Shasta River and Scott River, respectively, were incorporated into 
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 the Basin Plan in 2006. In 2011 the RWQCB amended the Basin Plan to include the Action 

Plans for the Shasta and Scott. Accordingly, to comply Water Code section 13269, Waivers 

must be consistent with the requirements of the TMDLs and the Action Plans for the Scott and 

Shasta rivers. Further, a waiver must include monitoring “designed to support the development 

and implementation of the waiver program, including, but not limited to, verifying the adequacy 

and effectiveness of the waiver’s conditions.” Id. As explained below, the Waivers are not 

consistent with the TMDLs and Action Plans and do not include adequate monitoring, and as 

such must be remanded to the Regional Board. 

1. The Waivers Are Not Consistent with Applicable TMDL and the 

Action Plan Requirements 

The Shasta River TMDLs for temperature and dissolved oxygen provide specific, 

quantitative load allocations. Irrigation return flows are prohibited from increasing receiving 

water temperatures, surface flows temperatures must be reduced by 1.2 to 2.1 degrees 

centigrade at specific river mile locations, and detailed shade/solar heat requirements are 

outlined. The Shasta River TMDL for dissolved oxygen sets out specific percentages that 

dissolved oxygen demand must be reduced in specific river reach lengths to comply with water 

quality objectives. The Scott River TMDLs for sediment and temperature likewise provide 

specific, quantitative load allocations. For example, sediment load is allocated in tons/sq.mi.-yr, 

with reductions by percentages and sources. Basin Plan at 4-60.  

The Waivers are inconsistent with the Basin Plan TMDL requirements and Action Plan 

requirements, and thus Water Code section 13269. Importantly, the entirely discretionary 

pollution management elements of the Shasta River Waiver and the Scott River Waiver bear 

no reasonable relationship to the waste load allocations set out in the Basin Plan. Though the 

Waivers both require “Dischargers” to engage in some level of pollution control and 

management, specific and objectively defined measures are not required, and there is no 

analysis by staff or otherwise to demonstrate that the discretionary measures set forth in the 

Waivers will reduce pollution in discharges to levels allowed by the TMDL waste load 

allocations, or that they will do so within the timeframes allowed under the Action Plans. 
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 Regarding the Shasta River Waiver, the Regional Board included no data or analysis as 

to how the measures will ensure compliance with the waste load allocations. The Shasta River 

program’s implementation has been extremely limited since 2006 (23 of 150 high priority farms 

assessed to date, for example) and no quantitative analysis of the impact of that limited 

program to date, or the management practices implemented is articulated in the Shasta River 

Waiver. Given the lack of monitoring data, it is unclear how such an analysis could be 

conducted, and in any event receiving water data indicates that water quality impairment is 

unchanged. In other words, the pollution management requirements in the Shasta River 

Waiver (which are simply carried over from previous waivers), cannot be said to have 

successfully reduced pollutant loads in the Shasta River, and the only available data indicates 

that water quality has not improved since adoption of the first waivers in 2006. There is nothing 

approaching substantial evidence in the record that the pollution control measures required by 

the Shasta River Waiver will ensure waste load allocations in the TMDL are met.  

 In addition, and perhaps most damning, is the Shasta River Waiver’s inconsistency with 

the final TMDL and water quality objective compliance deadline set out in the Action Plan. The 

Action Plan, and thus the Basin Plan, requires compliance with all water quality objectives and 

TMDL waste load allocations for a) all discharges associated with riparian land use activities 

(Action Plan at 4-79), and b) all tailwater return flows, (id. at 4-80), no later than 26 January 

2017. Thus to be consistent with the Basin Plan, the 2017 Waiver must include limitations 

sufficient to ensure compliance with standards for riparian and tailwater flows immediately. 

There is no evidence in the record to support a conclusion that the pollution control measures 

will achieve this requirement. Furthermore, the only evidence in the record strongly supports 

the opposite conclusion - that the pollution control measures will not ensure immediate 

compliance with waste load allocations. As such, the Shasta River Waiver fails completely to 

ensure compliance with the Basin Plan limits, both for the TMDL waste load allocations 

generally, and specifically for riparian and tailwater discharges, and is therefore illegal. 

The same flaws are present in the Scott River Waiver. The entirely discretionary 

pollution management elements of the Scott River Waiver bear no reasonable relationship to 



 

PETITION OF ORDER NO. R1-2018-0018 AND ORDER NO. R1-2018-0019   10 

 the waste load allocations set out in the Basin Plan. The Scott River Waiver includes no data 

or analysis as to how the measures will ensure compliance with the waste load allocations. 

Given the lack of monitoring data, it is unclear how such an analysis for sediment could be 

conducted. In any event, receiving water data for temperature indicates that water quality 

impairment has been unchanged over the 10 year life of the waiver program. See Summary of 

Scott River Water Temperature Data (Exhibit B to Karuk Tribe’s comment letter, which is 

attached hereto as Exhibit C). Moreover, the deadlines for complying with the Scott River 

TMDLs, which are set out in the Action Plan, have passed, and thus the Scott River Waiver 

must demonstrate immediate compliance with the applicable waste load allocations. However, 

it does not and there is no evidence in the record to support the conclusion that it does. 

Therefore, the Scott River Waiver fails completely to ensure compliance with the Basin Plan 

limits, both for the TMDL waste load allocations and Action Plan requirements, and is therefore 

illegal. 

The Regional Board’s response to comments do not attempt to explain how the Waivers 

are consistent with the TMDL waste load allocations or the Action Plan deadlines. Instead, the 

Response to Comments repeat the basic legal requirement in summary fashion, without 

analysis or support, that the Waivers “require implementation of management measures 

designed to eliminate discharges consistent with TMDL load allocations and targets.” 

Response to Comments at 3. No explanation, analysis, reference to any study, or facts to 

support this assertion are provided. Simply saying it does does not make it so. As explained 

above, the available water quality data for the Shasta River and Scott River indicate that 

despite more than ten years of requiring the pollution control measures continued in the 

Waivers, waste load allocations and TMDLs have not been met. The evidence does not 

support a conclusion that the pollution control measures in the Waivers are consistent with the 

requirements of the TMDLs and Action Plans incorporated in the Basin Plan. Accordingly, the 

Waivers do not comply with Water Code section 13269. 
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 2. The Waivers Do Not Include Monitoring to Determine the 

Effectiveness of the Waivers’ Requirements  

The Waivers also fail to comply with the requirement of Water Code section 13269(b) 

that waivers include monitoring requirements adequate to verify that management practices 

are effectively controlling pollution. See Water Code § 13269(b). Both the Scott River Waiver 

and the Shasta River Waiver require zero monitoring by dischargers – not individual 

monitoring, not group monitoring, not even representative monitoring. This despite the fact that 

Water Code section 13269(b) states unequivocally that “conditions of the waiver shall include, 

but need not be limited to, the performance of individual, group, or watershed-based 

monitoring.”  

The Waivers do include potential monitoring requirements that a Discharger may be 

subject to at some undetermined point in the future, and entirely at the Executive Officer’s 

discretion. See Scott River Waiver at 5; Shasta River Waiver at 6-7. However, even these 

monitoring requirements, if imposed on a Discharger, do not satisfy Water Code section 

13269(b). These monitoring requirements are focused entirely on evaluating implementation of 

those few management practices the Executive Officer deems appropriate, but fail to include 

any receiving water monitoring, and no field evaluation. Further, there is no reach-by-reach 

sampling and analysis required to establish compliance with the TMDLs, nor is there 

monitoring of discharges from tailwater returns or otherwise. It is implausible to conclude that 

the discretionary monitoring requirements with the Executive Officer could require of 

Dischargers is sufficient to demonstrate compliance with applicable Basin Plan limits.  

 The Regional Board’s response to comments does not address these obvious 

shortcomings, which were raised in the Karuk Tribe’s comments. Instead, the Response to 

Comments asserts that there is additional monitoring underway in the Shasta River valley, and 

plans for monitoring in the Scott River valley, that “is sufficient to provide data for evaluating 

the effectiveness of the management measures applied.” Response to Comments at 3. That 

there is some other monitoring taking place in the watershed is inadequate for purposes of 

Water Code section 13269, which requires monitoring as a condition of the Waivers 
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 themselves. Moreover, just as the court determined in Coastkeeper, group or regional 

monitoring programs are inadequate when the regulatory program relies on implementation of 

management practices to achieve water quality standards. Coastkeeper at 41. There must be 

monitoring requirements that verify that the management practices themselves are properly 

implemented and effectively controlling discharges of pollutants. Id. There are no such site-

specific monitoring requirements in the Waivers, and as such they fail to meet the 

requirements of Water Code section 13269. 

B. The Waivers Do Not Comply with the Non-point Source Policy 

The State Board adopted the NPS Policy in 2004. The NPS Policy has the force and 

effect of a regulation, and must be complied with for all non-point source permitting, including 

waivers such as those at issue here. Coastkeeper at 4. The NPS Policy has also been 

incorporated into the Basin Plan, reaffirming the requirement that the Regional Board 

implement its requirements when adopting the Waivers. The NPS Policy states: 
 
Before approving or endorsing a specific NPS pollution control implementation 
program, a RWQCB must determine that there is a high likelihood the 
implementation program will attain the RWCQB’s stated water quality objectives.  

NPS Policy at 11. The NPS Policy requires that waivers contain five “Key Elements.” Waivers 

must: 1) explicitly address non-point source pollution in a manner that achieves and maintains 

water quality objectives; 2) include a description of management practices and program 

elements expected to be implemented; 3) includes a time schedule and quantifiable milestones 

designed to measure progress towards achieving water quality objectives; 4) includes 

sufficient feedback mechanisms to ensure that the program is achieving its stated purpose, 

and ascertain whether additional or different actions are required, and; 5) state the potential 

consequences for failure to achieve the programs objectives. NPS Policy at 11-15; 

Coastkeeper at 4-5.  

In adopting the Waivers, the Regional Board failed to conduct any analysis relating to 

the NPS Policy, or to make any demonstration that the Waiver complies with the NPS Policy. 

In particular, the Waivers fail to satisfy elements 1, 3, and 4 of the NPS Policy.  

First, the Waivers fail to satisfy Element 1’s requirement to address non-point source 
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 pollution in a manner that achieves and maintains water quality objectives. Specifically, the 

Waivers include no analysis or determination “that there is a high likelihood the implementation 

program will attain the RWQCB’s stated water quality objectives.” NPS Policy at 11. Further, 

there is no information in the record to suggest that the requirements in the Waivers will result 

in attainment of water quality objectives. In fact, the information in the record demonstrates the 

opposite to be true.  

The Waivers continue, virtually unchanged, the same program—“focused” Regional 

Board requirements on a subset of farmers, including management practices and reporting, at 

the discretion of the Regional Board Executive Director— carried over from the 2006 and 2012 

waivers. During the prior twelve years of waiver implementation, no measureable progress 

towards water quality objectives and TMDL compliance has been achieved, and salmon stocks 

continue to shrink. Rather than ensuring that water quality objectives and TMDLs will be met, 

the Waivers ensure that they will not.  

Second, the Waivers fail to provide a timeline and quantifiable milestones designed to 

measure progress towards achieving water quality objectives and TMDLs. Instead the Waivers 

maintain an entirely discretionary program, with no milestones or timelines. And while the 

Waivers attach the Action Plan, which does include timelines and milestones, that Action Plan 

was adopted in 2011, and all the dates for deadlines and milestones have already passed. 

Thus, rather than setting out deadlines and milestones, the Action Plan documents the failure 

of the 2012 waivers to meet the deadlines and milestones required by the Basin Plan, and 

ensures the 2018 Waivers will fail to meet these deadlines and milestones that have already 

passed.  

Third, the Waivers fail to include a workable, effective feedback mechanism. The NPS 

Policy requires monitoring, reporting, and analysis sufficient to evaluate progress, and to adjust 

where necessary. “Except for waivers for discharges that the SWRCB or a RWQCB 

determines do not pose a significant threat to water quality, waiver conditions must include, but 

need not be limited to, individual, group or watershed-based monitoring.” NPS Policy at 5. 

While the monitoring can be focused on management practices implementation—mere 
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 implementation cannot be substituted for actual compliance with water quality objectives. NPS 

Policy at 7.  

Contrary to these requirements, the Waivers include no meaningful feedback 

mechanism. Instead they provide only the possibility of reporting by dischargers, at the 

Executive Director’s discretion. And while the Basin Plan (incorporating TMDLs) sets out 

specific, numeric standards to protect salmon, designated by reach of the river, and allocated 

by source (see Basin Plan at pp. 4-60 to 4-63 and 4-72 to 4-74), the Waivers include zero 

discharge or receiving water monitoring. Thus any meaningful evaluation of the Waivers’ or the 

discharges’ covered by the Waivers contribution towards water quality objective or TMDL 

compliance is impossible. 

The Shasta River Waiver further fails to conduct any evaluation of the effectiveness of 

the feedback mechanism carried over from the 2012 Shasta waiver. The Action Plan for the 

Shasta River TMDLs includes numerous monitoring, reporting, and program development 

requirements for the Regional Board, diverters, dischargers, and State and Federal agencies.1 

The Shasta River Waiver fails completely to evaluate the effectiveness of these feedback 

mechanisms—whether the plans and reports were completed and submitted, as required by 

the Action Plan, whether Regional Board staff reviewed them, or if they were implemented or 

even considered by the Regional Board or the dischargers. Almost none of these reports are 

available on the Regional Board’s website, so evaluation by the public is problematic as well. 

Without any analysis of the effectiveness of the program in the 2012 Shasta waiver, the Shasta 

River Waiver cannot be consistent with the NPS Policy. 

Likewise, the Scott River Waiver further fails to conduct any evaluation of the 

effectiveness of the feedback mechanism carried over from the 2012 Scott waiver. The Action 

                                                                                                                                                       
1 See for example: Basin Plan at 4-77 (farmer’s Annual Reports); 4-78 (RWQCB Development of Monitoring 
Plan)(Ranch Management Plans)(RWQCB Proposed Riparian Rules and Regulations by 2007); 4-79 (all riparian 
discharges in compliance with WQS and TMDL by 26 Jan 2017)(tailwater return flow management annual 
reports); 4-80 (RWQCB adopt tailwater prohibitions, WDRs or waivers)(compliance with all WQS and TMDL for 
tailwater discharges by 26 Jan 2017); 4-81 (diverters provide final report to RWQCB documenting dedicated cold 
water instream flows by 26 Jan 2012); 4-82 (where efforts to achieve DO and temp objectives inadequate as of 26 
Jan 2012, RWQCB to recommend to SWRCB to seek modification to adjudication)(irrigators to achieve 50% 
reduction in DO demand u all minor impoundments by 26 Jan 2008); 4-83 (plan to bring Lake Shastina into 
compliance with WQS and TMDLs submitted to RWQCB by 26 Jan 2012).  
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 Plan for the Scott River TMDLs includes numerous monitoring, reporting, and program 

development requirements for the Regional Board, diverters, dischargers, and State and 

Federal agencies.2 The Scott River Waiver fails completely to evaluate the effectiveness of 

these feedback mechanisms—whether the plans and reports were completed and submitted, 

as required by the Action Plan, whether Regional Board staff reviewed them, or if they were 

implemented or even considered. A monitoring plan for the Scott River is posted on the 

Regional Board website, and was apparently developed in 2011. See Scott River Watershed 

Water Quality Compliance and Trend Monitoring Plan. However the Scott River Waiver fails to 

even mention the monitoring program, whether it was implemented, or any results of any 

monitoring that was conducted. Without any analysis of the effectiveness of the program in the 

2012 Scott waiver, the Scott River Waiver cannot be consistent with the NPS Policy. 

In response to the Karuk Tribe’s comment that the Waivers do not comply with the NPS 

Policy, the Regional Board asserts that because the Waivers are only part of a larger program 

designed to address non-point source pollution to the Shasta River and Scott River, they are 

not themselves a “nonpoint source water quality program,” and thus need not comply with the 

NPS Policy. Response to Comments at 2. There is no legal basis in the NPS Policy for this 

distinction.  

The NPS Policy does not use the term “nonpoint source water quality program.” Rather, 

the NPS Policy refers to programs developed by the Regional Board to control nonpoint source 

pollution as “NPS control implementation programs” and includes among them WDRs and 

waivers of WDRs. NPS Policy at 8 (explaining that regional boards “have primary responsibility 

for ensuring that appropriate NPS control implementation programs are in place throughout the 

State. RWQCB responsibilities include, but are not limited to, issuing WDRs or a waiver of 

WDRs for individual discharges or a category of NPS discharges, or adopting a basin plan 

amendment that addresses NPS discharges.”) There can be no doubt that the Waivers are 

“nonpoint source control implementation programs” adopted by the Regional Board. Thus 

                                                                                                                                                       
2 See for example: Basin Plan at 4-65 (RWQCB to develop and take permitting actions to address shade removal; 
ED to report on status by 8 Sept 2009)(study plan re: hydrologic connection to groundwater by 8 Sept 2007); 4-67 
(RWQCB to require Riparian Management Plans. Criteria for plans by 8 Sept 2008).  
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 there is no basis in the law for the Regional Board’s assertion that the Waivers are not required 

to comply with the NPS Policy. 

Moreover, according to the Regional Board’s website, there are “several programs to 

address and regulate nonpoint source discharges and pollution.”3 Among these programs are 

both the “Total Maximum Daily Load Implementation” and the “Agricultural Lands Discharge 

Program.” Id. The Waivers are nonpoint source control implementation programs, adopted by 

the Regional Board, that implement TMDLs and regulate discharges from agricultural lands in 

the region. As such the Waivers must meet the requirements of the NPS Policy. 

The Regional Board also attempts to distinguish the Waivers here from the Central 

Coast Waivers at issue in Coastkeeper on grounds that the Central Coast Waivers “addressed 

a comprehensive irrigated lands waiver … that applied to the entire Central Coast Region,” 

while the Waivers here “are one component of the non-point source program” in the North 

Coast region. Response to Comments at 2. But this is legally irrelevant. The Central Coast 

Waivers were, and remain, one component, among many, of the Central Coast regional 

board’s efforts to control nonpoint source discharges in the region. The Regional Board’s 

reliance on a false distinction between its Waivers and the Central Coast Waivers cannot 

support the conclusion that the Waivers here need not comply with the NPS Policy.  

 For the reasons stated above, the Waivers fail to comply with the NPS Policy and the 

State Board should remand them to the Regional Board to address this failure. 

C. The Waivers Do Not Comply with the Anti-Degradation Policy 

Resolution No. 68-16, the Anti-Degradation Policy, provides that existing high quality 

waters must be maintained unless the Regional Board can show that “any change will be 

consistent with maximum benefit to the people of the State, will not unreasonably affect 

present and anticipated beneficial use of such water, and will not result in water quality less 

than that prescribed in the policies.” The policy also requires the “best practicable treatment or 

control of the discharge necessary” to assure the highest water quality “consistent with 

maximum benefit to the people of the State.”  
                                                                                                                                                       
3 See https://www.waterboards.ca.gov/northcoast/water_issues/programs/non_point_source/. 
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 In 2012, the California Court of Appeal explained what is required of the Regional Board 

to ensure compliance with the Anti-Degradation Policy. See AGUA, 210 Cal. App. 4th at 1260, 

(2012). The AGUA court explained “the State Board's antidegradation policy applies whenever 

(a) there is existing high quality water, and (b) an activity which produces or may produce 

waste or an increased volume or concentration of waste that will discharge into such high 

quality water.” Id. at 1268. As such, the first step in the Anti-Degradation analysis is 

determining whether the regulated discharges are to high quality waters. Id. at 1268. The 

process for making this determination is set out in Administrative Procedures Update (APU) 

90-004, Antidegradation Policy Implementation for NPDES Permitting (July 2, 1990) ( “APU90-

004”). APU 90-004 clarifies that an anti-degradation analysis must be done on a pollutant-by-

pollutant basis. APU 90-004 specifically requires the Boards to compare the baseline water 

quality—which is “the best quality of the receiving water that has existed since 1968”—to the 

water quality standards for each pollutant. APU 90-004 at 4. It also clarifies that state anti-

degradation policy completely prohibits any degradation in waters that do not meet water 

quality standards. Finally, APU 90-004 identifies specific findings that must be made before 

degradation of high-quality waters can be allowed. In sum, State anti-degradation 

requirements mandate that high water quality be maintained, unless degradation is justified 

based on specific findings. APU 90-004 at 4-5; see also AGUA at 1270-1271; Coastkeeper at 

5-7. And in no case may impaired waters be further degraded. Id.  

Here, the Regional Board failed to conduct the required first step in Anti-Degradation 

analysis when adopting the Waivers. The Regional Board made no effort to determine whether 

the Scott River or the Shasta River are “existing high quality waters.” This failure to evaluate 

and determine whether the receiving waters are high quality waters is a failure to comply with 

the Anti-Degradation Policy. See AGUA at 1270-1271.  

There is no dispute that the activities covered by the Waivers produce waste that is 

discharged to the Scott River and the Shasta River. Thus there is no question that the Anti-

Degradation Policy applies. 

Considering the Anti-Degradation Policy applies, the Regional Board also failed to 
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 comply with the Anti-Degradation Policy when adopting the waivers. Instead of evaluating 

whether “any change [in water quality authorized by the Waivers] will be consistent with 

maximum benefit to the people of the State, will not unreasonably affect present and 

anticipated beneficial use of such water, and will not result in water quality less than that 

prescribed in the policies,” in both Waivers the Regional Board employs circular logic to 

conclude that because the measures in the waivers might over time improve existing water 

quality, no analysis is required. In AGUA the court rejected virtually identical circular language 

relied on by the Central Valley Regional Board. See AGUA at 1280; 1260-61, 1271-72 (“The 

Regional Board has failed to make any such findings. Rather, it argues that the 

antidegradation policy is inapplicable because the Order states that it ‘does not authorize any 

further degradation to groundwater.’ We disagree. The wish is not father to the action.”). Just 

as in AGUA, and as in Coastkeeper, authorizing discharges by continuing existing terms from 

previous waivers that resulted in degradation of water quality over the past 12 years on hopes 

that conditions on discharges will improve water quality is not a substitute for performing the 

required Anti-Degradation analysis. Because the Regional Board failed to conduct the required 

analysis when adopting the Waivers, they are illegal. 

In its Response to Comments, the Regional Board asserts that “it has made findings in 

this, and the prior issued versions of the waiver, that the waiver does not allow discharges that 

will degrade high quality waters, and where degradation may occur the Executive Officer may 

require additional monitoring.” Response to Comments at 4. However this assertion that the 

Waivers do not allow discharges that will degrade high quality waters is completely 

unsubstantiated by any specific findings in the Waivers or by information in the record.  

The Regional Board further argues that “under AGUA, the baseline for determining 

degradation is the best water quality that has existed since 1968 minus any degradation that 

has been authorized by prior order or regulation,” and that the Waivers “are anticipated to 

reduce and eliminate discharges … and to result in an improvement over current conditions in 

the watersheds.” But the relevant question for the Anti-Degradation analysis is not whether 

there will be an improvement over current conditions. The relevant question is whether the 
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 authorized discharges result in degradation relative to the best water quality since 1968, and if 

so whether any change in baseline water quality authorized by the Waivers “will be consistent 

with maximum benefit to the people of the State, will not unreasonably affect present and 

anticipated beneficial use of such water, and will not result in water quality less than that 

prescribed in the policies.” The Regional Board did not conduct an analysis to answer these 

questions when adopting the Waivers. No analysis of the baseline is provided. Nor is there any 

analysis of what amount of degradation has been authorized by prior order or regulation. 

Instead, the Regional Board just assumes that the “current conditions” are the benchmark for 

evaluating whether the Waivers ensure compliance with the Anti-Degradation Policy. There is 

no evidence or analysis in the record to support this assertion. Just like in AGUA, just saying it 

is so does not make it so. 

The Waivers do not comply with Anti-Degradation Policy, and as such must be 

remanded to the Regional Board. 

8. Service of the Petition 

A copy of this Petition was sent to the Regional Board. Because the Waivers regulate 

“Dischargers” generally, but the dischargers are not required to enroll or otherwise identify 

themselves publicly, there is no feasible means for sending a copy of this Petition to the 

dischargers. 

9. Exhaustion Before the Regional Board 

The issues raised in this Petition were raised before the Regional Board. The Karuk 

Tribe submitted written comments on 7 July 2017. A copy of the comment letter and its 

attachments submitted by the Karuk Tribe to the Regional Board is attached as Exhibit C. The 

RWQCB and the Karuk Tribe conducted a government to government meeting on the Waivers 

on April 10, 2018, where Karuk Tribe representatives explained that they intended to petition 

the State Water Resources Control Board for relief if the Waivers were issued as drafted.  

Respectfully Submitted, 

 /s/ Drevet Hunt  
Drevet Hunt 
Daniel Cooper 
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 Lawyers for Clean Water, Inc. 
Counsel for Karuk Tribe 



 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

        

                   Exhibit A 

 



 
 
 

California Regional Water Quality Control Board 
North Coast Region 

 
 

Order No. R1-2018-0018 
 

Scott River TMDL Conditional Waiver 
of 

Waste Discharge Requirements 
 
 

The California Regional Water Quality Control Board, North Coast Region, (hereinafter 
Regional Water Board) finds that: 

 
1. The Action Plan for the Scott River Sediment and Temperature Total Maximum Daily Loads, 

hereinafter known as the Scott River TMDL Action Plan or Action Plan, is incorporated 
into the Water Quality Control Plan for the North Coast Region (Basin Plan).1  The Action 
Plan describes the implementation actions necessary to achieve the Sediment and 
Temperature TMDLs and attain water quality standards in the Scott River watershed.  
The Action Plan assigns specific actions for the Regional Water Board and Dischargers2 in 
Table 4-10 of the Basin Plan (Attachment A).  The implementation actions are designed to 
encourage and build upon on-going, proactive restoration and enhancement efforts in the 
watershed. 

 
2. Pursuant to Water Code section 13269, and consistent with California’s Policy for 

Implementation and Enforcement of Nonpoint Source Pollution Control Program (May 
20, 2004), the Regional Water Board adopted Order No. R1-2006-0081, Conditional 
Waiver for Discharges Related to Specific Land Management Activities in the Scott River 
Watershed North Coast Region on August 9, 2006 (2006 Order).  In the 2006 Order, for 
Discharges not already authorized under an existing permit or order, the Regional Water 
Board conditionally waived the requirement for Dischargers to file a Report of Waste 
Discharge (ROWD) and obtain Waste Discharge Requirements (WDR) pursuant to Water 
Code section 13269.  The 2006 Order applied to Dischargers that participate in specified 
on-going collaborative programs and implement the measures outlined in the 2006 
Order.  To be covered under the 2006 Order, Dischargers were required to employ land 
stewardship practices and activities that minimize, control, and prevent discharges of 
sediment and elevated solar radiation loads to the Scott River and tributaries.  

 
3. On October 4, 2012 the Regional Water Board adopted Order No. R1-2012-0084 (2012 

Order), updating the existing Scott River Conditional Waiver of Waste Discharge 
Requirements and extending its coverage until October 4, 2017. 

                                                      
1http://www.waterboards.ca.gov/northcoast/water_issues/programs/tmdls/scott_river/060307/bpl/Basin

_Plan_Language.pdf). 
 
2The term “Dischargers” is used in this Order and includes individuals or entities that are responsible for discharges 
of waste into the Scott River as well as those responsible for maintaining operations that may limit or control 
discharges of waste. 
 

http://www.waterboards.ca.gov/water_issues/programs/nps/docs/plans_policies/nps_iepolicy.pdf
http://www.waterboards.ca.gov/water_issues/programs/nps/docs/plans_policies/nps_iepolicy.pdf
http://www.waterboards.ca.gov/northcoast/water_issues/programs/tmdls/scott_river/060307/bpl/Basin_Plan_Language.pdf
http://www.waterboards.ca.gov/northcoast/water_issues/programs/tmdls/scott_river/060307/bpl/Basin_Plan_Language.pdf
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4. On June 1, 2017 the Regional Water Board initiated a 37 day public comment period on 

Order No. R1-2017-0031 (2017 Order).  On June 14, 2017 the Regional Water Board held 
a staff workshop in Yreka and on June 29, 2017 held a Board workshop in Santa Rosa to 
solicit public comment on the draft 2017 Order. 

 
5. This 2018 Order waives the requirement for Dischargers to file a ROWD and obtain 

WDRs for parties who implement the required conditions of this Order and the associated 
measures described in Table 4-10 of the Basin Plan (Attachment A) and participate in on-
going collaborative programs.  The Scott River TMDL Action Plan identifies specific 
implementation actions that apply to Dischargers responsible for road and sediment 
waste discharge sites, Dischargers responsible for vegetation that shades water bodies, 
and Dischargers that conduct grazing activities. 

 
6. The Scott River TMDL Action Plan, the 2006 Order, and the 2012 Order did not include 

automatic requirements for Dischargers to submit enrollment or annual reporting 
documents.  As with the previous Orders, this 2018 Order does not require active 
enrollment or annual reporting requirements as a condition of obtaining coverage.  The 
Regional Water Board finds that to efficiently prioritize resources for Order 
implementation it is appropriate for staff to continue to focus on those activities and 
Dischargers that pose the highest risk to water quality. 

 
7. The Scott River TMDL Action Plan and this 2018 Order include provisions requiring 

Grazing and Riparian Management Plans and Erosion Control Plans on an as-needed, site-
specific basis when required by the Executive Officer.  When required, Grazing and 
Riparian Management Plans must describe, in detail: (1) sediment waste discharges and 
sources of elevated water temperatures caused by livestock grazing; (2) how and when 
such sources are to be controlled and monitored; and (3) management practices that will 
prevent and reduce future sources.  For Dischargers responsible for roads, Erosion 
Control Plans must describe, in detail, sediment waste discharge sites and how those sites 
will be controlled. 
 

8. The Scott River TMDL Action Plan and this 2018 Order also provide that monitoring and 
reporting shall be conducted as required by the Executive Officer.  Monitoring shall 
involve one or more of the following: upslope effectiveness monitoring, instream 
effectiveness monitoring, and compliance and trend monitoring. 

 
9. Factors that increase risk to water quality include type and intensity of land use, 

proximity to streams, and the length of stream adjacent to such activities.  These factors 
should be considered in determining when Plans shall be required.  Accordingly, this 
Order directs staff to continue its focus on working with Dischargers whose operations 
present higher risks to water quality.  For timberlands managed for timber production, 
staff should focus on working with the largest Dischargers responsible for upland road 
management and sediment control. 
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10. Plans required by the Regional Water Board Executive Officer can range from a simple 
submittal describing practices implemented to minimize, control and prevent discharges 
of sediment or elevated solar radiation to the Scott River and tributaries to a plan that 
comprehensively describes existing sources of sediment discharge and elevated water 
temperatures, the management practices employed to minimize, control and prevent the 
sources, and a monitoring and reporting program to document actions taken to control 
the sources and the effectiveness of such actions.  The level of detail required in a plan 
will be dependent on the site-specific characteristics of an activity or operation, and will 
be specified in writing by the Regional Water Board Executive Officer. 

 
11. Dischargers who are not required to submit plans and are not otherwise notified by 

Regional Water Board staff need not file anything with the Regional Water Board so long 
as they meet conditions of this Order.  All Dischargers are required to comply with the 
provisions in Table 4-10 of the Action Plan (Attachment A of this Order). 

 
12. This Order provides some examples of the types of management measures that minimize, 

control, and prevent the discharge of sediment and elevated solar radiation loads to the 
Scott River watershed, consistent with Table 4-10 of the Action Plan (Attachment A).  
These types of management measures are the type that will minimize, control, and 
prevent the discharge of waste and other controllable water quality factors associated 
with a site.  Alternative site-specific management measures that achieve equal or better 
level of performance as the measures contained in this Order may be developed in 
consultation with Regional Water Board staff for a specific site and activity. 

 
13. Since the adoption of the 2012 Order, important actions have been taken to improve 

water quality in the Scott River watershed.  Fifteen ranches have been assessed by 
Regional Water Board staff, including 6 of the 15 largest Dischargers in the watershed, as 
characterized by risk to water quality, accounting for 55 miles of total stream frontage or 
approximately 33 percent of the total stream frontage adjacent to private property. 
 

14. Concurrent with these assessments 11 acres of riparian vegetation have been planted, 6 
beaver dam analogues have been installed, and 4 major bank stabilization projects have 
been completed.  Additionally, a comprehensive groundwater model has been developed 
with the support of University of California Davis researchers.  This effort has identified 
management options for increasing flows in the Scott River throughout the summer.  
Since 2006, a total of $1.6 million in grant and contract funding has been awarded to 
implement many of these actions and promote practices that implement the Scott River 
TMDL Action Plan. 

 
15. The Regional Water Board, acting as the lead agency under the California Environmental 

Quality Act (Public Resources Code, sections 21000-21777) (CEQA), conducted an 
environmental analysis as part of the Scott River TMDL development and adoption 
process in accordance with title 14, California Code of Regulations, section 15251(g).  The 
implementation of this Order (the “project”) will not result in any physical changes in the 
environment different than those that were analyzed in the Scott River TMDL Action Plan.  
This project will not result in any new impacts to the environment, accordingly this Order 
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does not require preparation of a subsequent or supplemental environmental document 
pursuant to California Code of Regulations, title 14, sections 15162 or 15163.  There is no 
evidence to indicate that substantial changes are proposed for the project, that 
substantial changes have occurred with respect to the circumstances of the project, or 
that there is new information of substantial importance with respect to the project.  The 
issuance of this Order is also exempt from the provisions of CEQA in accordance with the 
following categorical exemptions: title 14, California Code of Regulations sections 15301, 
(existing facilities); 15304, (minor alterations to land); 15306 (information collection); 
and 15307 and 15308 (certain actions by regulatory agencies to maintain, restore, or 
enhance natural resources and to protect the environment.)  The Regional Water Board 
will file a notice of determination and exemption after adoption of this Order. 

 
16. State Water Board Resolution No. 68-16, Statement of Policy with Respect to Maintaining 

High Quality of Waters in California (Resolution No. 68-16), requires Regional Water 
Boards to regulate the discharge of waste to maintain high quality waters of the State to 
ensure that discharges will not unreasonably affect beneficial uses and will not result in 
water quality less than that described in Regional Water Board policies.  This Order is the 
latest in a series of regulatory orders that implement the Scott River TMDL Action Plan 
and requires Dischargers to take actions that minimize, control, and prevent non-point 
source discharges in the watershed.  This Order is consistent with Resolution No. 68-16 
because it requires that Dischargers employ the best practicable treatment and control 
measures in order to minimize degradation, achieve water quality standards and prevent 
nuisance.  The Scott River TMDL Action Plan and the management measures required by 
this Order establish an iterative process that includes evaluation and implementation of 
management practices in a timely manner to minimize, control, and prevent the 
discharge of waste.  These management practices are enforceable through this Order, and 
the effectiveness of these measures will be verified through monitoring and reporting as 
required by the Executive Officer.  The Regional Water Board anticipates that any 
changes in water quality that may occur as a result of Order implementation will, over 
time, reflect an improvement in water quality, not degradation.  Thus, any change in 
water quality will be consistent with maximum benefit to the people of the State and will 
not unreasonably affect beneficial uses. 

 
17. The Regional Water Board determines that the adoption of this Order is consistent with 

the Basin Plan, all applicable statewide plans and policies, is in the public interest, and 
will not have a significant adverse impact on the environment. 

 
18. Following the expiration or replacement of this 2018 Order, the Regional Water Board 

intends to address water quality concerns associated with agriculture in the Scott River 
watershed through a permitting program (i.e. order) more consistent with approaches 
implemented in other parts of the state.  The future order is anticipated to follow the 
same general approach as this 2018 Order, requiring Dischargers to proactively 
implement land stewardship practices and activities that minimize, control, and prevent 
discharges of sediment and solar radiation loads to the Scott River and tributaries.  The 
future order would continue to involve on-site water quality assessments with Regional 
Water Board staff.  However, the future order may differ from this Order by incorporating 
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a tiered structure, employing multiple levels of permitting rigor commensurate with the 
level of discharge or threat of discharge, and may require active enrollment procedures 
and payment of fees.  It is likely that the lowest risk tier would be for those properties 
that have already been assessed by Regional Water Board staff and successfully 
implemented practices that minimize, control, and prevent discharges of sediment and 
solar radiation loads to the Scott River and tributaries.  Higher tiers with increased 
monitoring and reporting requirements would likely apply to those properties that have 
not developed plans or taken actions to comply with the conditions of this 2018 Order.  
Any future order would be subject to noticing and public comment before consideration 
of adoption by the Regional Water Board. 

 
THEREFORE, IT IS HEREBY ORDERED that pursuant to Water Code sections 13263, 
subdivision (a), 13267, and 13269, the Regional Water Board waives the requirement to 
submit a Report of Waste Discharge and the requirement to establish Waste Discharge 
Requirements for Dischargers in the Scott River watershed that comply with the following 
conditions: 
 
1. Dischargers that are implementing applicable management measures outlined in this 

Order will be considered eligible for coverage under this Order.  Such Dischargers shall 
employ land stewardship practices as described below and in Attachment A of this Order. 
 

2. If required in writing by the Regional Water Board Executive Officer, Dischargers shall 
provide Grazing and Riparian Management Plans, and/or Erosion Control Plans as 
required. 

 
3. The Regional Water Board Executive Officer may direct the Discharger to develop and 

implement a site specific monitoring and reporting plan, which upon request, shall be 
submitted for the Executive Officer’s review and approval.  Monitoring and reporting may 
include, but is not limited to, the following: 

a. Photo documentation related to implementation of management measures; 
b. Evaluation and documentation of instream and near-stream management measures 

(e.g., riparian buffer establishment affecting sediment and temperature discharges); 
c. Stream temperature monitoring; 
d. Collection of tailwater data, including impacts from tailwater discharge (e.g. collection 

of water temperature, nutrients, or dissolved oxygen data in tailwater and receiving 
water and estimates of tailwater discharge volumes); 

e. Annual summary of progress towards implementing management measures in an 
approved Grazing and Riparian Management Plan and/or Erosion Control Plan, or other 
activities designed to minimize, control, and prevent potential water quality impacts; 
and 

f. Results of specific monitoring requirements. 
 

4. When any plan as described above is required and subsequently approved by the 
Executive Officer, the Discharger shall implement the plan.  Failure to submit or 
implement the plan as approved is a violation of this Order. 
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5. Dischargers shall comply with management measures that minimize, control, and prevent 
the discharge of sediment and elevated solar radiation loads that affect the Scott River 
watershed.  The following are management measures that will minimize, control, and 
prevent the discharge of sediment and elevated solar radiation loads to the Scott River 
watershed.  Dischargers shall implement management measures to comply with these 
standard conditions or management measures developed in consultation with Regional 
Water Board staff that provide equal or better protection: 

a. Riparian areas are managed in a manner that allows the natural establishment and 
abundance of native vegetation; 

b. Riparian areas are managed in a manner that allows sufficient vegetation to minimize, 
control, and prevent surface erosion; 

c. Riparian areas are managed in a manner that maintains their essential functions 
supporting beneficial uses (e.g. sediment filtering, woody debris recruitment, 
streambank stabilization, nutrient cycling, pollutant filtering, shading); 

d. Grazed lands are managed in a manner that minimizes, controls, and prevents pollutant 
discharges; 

e. Periodic grazing in riparian areas is limited to the late winter/early spring period, when 
impacts to woody species are minimized; 

f. Grazing within riparian corridors occurs for short durations, and only when forage 
consisting of non-woody vegetation is available; 

g. Livestock are removed from riparian areas when stubble height reaches 4 inches, or 
livestock shift preference to browsing of woody species, whichever occurs first; 

h. Livestock are prevented from disturbing sediment discharge sites and other unstable 
features adjacent to watercourses; 

i. At no time shall grazing in riparian areas cause a discharge of waste to surface waters; 
j. Manure, soil, plant waste, and other debris are stockpiled away from areas where they 

could be washed or eroded into surface waters; 
k. Management practices are in place to minimize, control, and prevent irrigation water or 

tailwater from reaching surface waters; 
l. Tillage practices do not prevent the natural establishment and abundance of native 

riparian vegetation; 
m. Management practices, such as buffer strips and cover crops, are in place to minimize, 

control, and prevent the erosion of sediments that could reach surface waters; 
n. Nutrients from fertilizers, compost, soil amendments, or other sources are applied at 

agronomic rates to minimize, control, and prevent nutrient runoff into surface water or 
percolation into groundwater at levels that violate water quality standards; 

o. Roads and related infrastructure are constructed and maintained in a manner that 
minimizes, controls, and prevents the discharge of sediment to surface waters; 

p. Pesticides are stored, handled, applied, and disposed of in manner that minimizes, 
controls, and prevents discharge to surface water or groundwater; and 

q. Petroleum products and other liquid chemicals, such as gasoline, diesel, biodiesel, and 
oil shall be stored, handled, used, and disposed of in a manner that minimizes, controls, 
and prevents discharge to surface water or groundwater. 
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6. This Order shall not apply to any discharges for which an individual WDR or waiver of 

WDRs has been issued by the Regional Water Board.  It also does not supersede or limit 
the requirements of any enforcement actions (e.g. cleanup and abatement orders) that 
are issued by the State Water Board or Regional Water Board. 

 
7. Pursuant to Water Code section 13267, the Regional Water Board staff or its authorized 

representatives may investigate the property of persons subject to this Order to ascertain 
whether the purposes of the Porter-Cologne Act are being met and whether the 
discharger is complying with the conditions of this Order.  This inspection shall be made 
with the consent of the landowner, or if consent is withheld, with a duly issued warrant 
pursuant to the procedure set forth in Title 13 Code of Civil Procedure Part 3 
(commencing with section 1822.50).  However, in the event of an emergency affecting the 
public health or safety, an inspection may be performed without consent or the issuance 
of a warrant. 

 
8. Nothing in this Order precludes the Regional Water Board from taking enforcement 

actions for violations of any discharge prohibitions in the Basin Plan, California Water 
Code, or to require clean up and abatement of existing sources of pollution, where 
appropriate. 

 
9. This Order shall not create a vested right, and discharges of waste shall be considered a 

privilege, as provided for in Water Code section 13263 subdivision (g). 
 
10. This Order does not authorize any act that results in the taking of a threatened or 

endangered species or any act that is prohibited, or becomes prohibited in the future, 
under either the California Endangered Species Act (Fish and Game Code sections 2050 to 
2097) or the Federal Endangered Species Act (16 U.S.C.A. sections 1531 to 1544).  
Dischargers are responsible for meeting all other applicable requirements of local, state, 
and federal regulations and/or required permits. 

 
11. Discharges shall not cause conditions of pollution or nuisance as defined by Water Code 

section 13050. 
 

12. This Order does not preclude the need for permits that may be required by other 
governmental agencies, nor does it supersede any requirements, ordinances, or 
regulations of any other regulatory agency, including necessary certification and 
permitting for the application of pesticides and herbicides and proper handling of 
human/domestic waste. 

 
13. This Order expires five years following the date of adoption or when the Regional Water 

Board or State Water Board adopts a regulatory action that explicitly supersedes this 
Order, whichever occurs first. 
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Certification 
I, Matthias St. John, Executive Officer, do hereby certify that the foregoing is a full, true, and 
correct copy of Order R1-2018-0018, adopted by the California Regional Water Quality Control 
Board, North Coast Region, on April 19, 2018. 
 
 
 
 
 
 
________________________               _ 

Matthias St. John 
Executive Officer 

 
18_0018_Scott_Waiver 
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Table 4-10   Scott River Sediment and Temperature TMDL Implementation Actions* 

Topic 
Responsible 
Parties 

Actions 

Roads & 
Sediment 
Waste 
Discharges 

• Parties 
Responsible for 
Roads and 
Sediment Waste 
Discharge Sites. 

• Regional Water 
Board. 

• The Regional Water Board encourages parties responsible for roads and 
sediment waste discharge sites to take actions necessary to prevent, minimize, 
and control road-caused sediment waste discharges.  Such actions may include 
the inventory, prioritization, control, monitoring, and adaptive management of 
sediment waste discharge sites and proper road inspection and maintenance.  

• The Regional Water Board’s Executive Officer shall require parties responsible for 
roads, on an as-needed, site-specific basis, to develop and submit an Erosion 
Control Plan and a Monitoring Plan.  An Erosion Control Plan shall describe, in 
detail, sediment waste discharge sites and how and when those sites are to be 
controlled.   By September 8, 2008, criteria shall be developed for determining 
when an Erosion Control Plan shall be required, although nothing precludes the 
Executive Officer from requiring Erosion Control Plans prior to this date. 

• Should discharges or threatened discharges of sediment waste that could 
negatively affect the quality of waters of the State be identified in an Erosion 
Control Plan or by other means, dischargers shall be required to implement their 
Erosion Control Plan and monitor sediment waste discharge sites through 
appropriate permitting or enforcement actions. 

Roads • California 
Department of 
Transportation 
(Caltrans). 

• Regional Water 
Board. 

• Regional Water Board staff shall evaluate the effects of Caltrans’ state-wide 
NPDES permit, storm water permit, and waste discharge requirements 
(collectively known as the Caltrans Storm Water Program) by September 8, 2008.  
The evaluation shall determine the adequacy and effectiveness of the Caltrans 
Storm Water Program in preventing, reducing, and controlling sediment waste 
discharges and elevated water temperatures in the North Coast Region, including 
the Scott River watershed.  If Regional Water Board staff find that the Caltrans 
Storm Water Program is not adequate and effective, Regional Water Board staff 
shall develop specific requirements, for State Water Board consideration, to be 
incorporated into the Caltrans Storm Water Program at the earliest opportunity, or 
the Regional Water Board shall take other appropriate permitting or enforcement 
actions.   

Roads • County of Siskiyou 
(County). 

• Regional Water 
Board. 

• The Regional Water Board and the County shall work together to draft and finalize 
a Memorandum of Understanding (MOU) to address county roads in the Scott 
River watershed.  The MOU shall be drafted and ready for consideration by the 
appropriate decision-making body(ies) of the County by September 8, 2008.  The 
following items  shall be addressed during MOU development: 
1. A date for the initiation and completion of an inventory of all sediment waste 

discharge sites caused by county roads within the Scott River watershed, 
which can be done with assistance from the Five Counties Salmonid 
Conservation Program. 

2. A date for the completion of a priority list of sediment waste discharge sites. 
3. A date for the completion of a schedule for the repair and control of sediment 

waste discharge sites. 
4. A date for the completion of a document describing the sediment control 

practices to be implemented by the County to repair and control sediment 
waste discharge sites, which can be done with assistance from the Five 
Counties Salmonid Conservation Program. 

5. A description of the sediment control practices, maintenance practices, and 
other management measures to be implemented by the County to prevent 
future sediment waste discharges, which can be done with assistance from the 
Five Counties Salmonid Conservation Program. 

6. A monitoring plan to ensure that the sediment control practices are 
implemented as proposed and effective at controlling discharges of sediment 
waste. 

7. A commitment by the County to complete the inventory, develop the priority 
list, develop and implement the schedule, develop and implement sediment 
control practices, implement the monitoring plan, and conduct adaptive 
management. 
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Table 4-10   Scott River Sediment And Temperature TMDL Implementation Actions* (cont.) 

Topic 
Responsible 
Parties 

Actions 

Grading • County of Siskiyou 
(County). 

• Regional Water 
Board. 

• The Regional Water Board encourages the County to develop a comprehensive 
ordinance addressing roads, land disturbance activities, and grading activities 
outside of subdivisions in the Scott River watershed, or an equivalent County-
enforceable mechanism, by September 8, 2008.  The ordinance may be specific 
to the Scott River watershed or county-wide in scope.   

Dredge Mining • Regional Water 
Board. 

• Regional Water Board staff shall review laws and regulations that address water 
quality effects of suction dredge mining and shall investigate the impact of suction 
dredge mining activities on sediment and temperature loads in the Scott River 
watershed by September 8, 2009.  If Regional Water Board staff find that dredge 
mining activities are discharging deleterious sediment waste and/or resulting in 
elevated water temperatures, staff shall propose, for Board consideration, the 
regulation of such discharges through appropriate permitting or enforcement 
actions.  

Temperature & 
Vegetation 

• Parties 
Responsible for 
Vegetation that 
Shades Water 
Bodies. 

• Regional Water 
Board. 

• The Regional Water Board encourages parties responsible for vegetation that 
provides shade to a water body in the Scott River watershed to preserve and 
restore such vegetation.  This may include planting riparian trees, minimizing the 
removal of vegetation that provides shade to a water body, and minimizing 
activities that might suppress the growth of new or existing vegetation (e.g., 
allowing cattle to eat and trample riparian vegetation). 

• To address compliance with the Nonpoint Source Policy, the Regional Water 
Board shall develop and take appropriate permitting and enforcement actions to 
address the human-caused removal and suppression of vegetation that provides 
shade to a water body in the Scott River watershed.  The Regional Water Board’s 
Executive Officer shall report to the Regional Water Board on the status of the 
preparation and development of appropriate permitting and enforcement actions 
by September 8, 2009.   

Water Use • Water Users. 
• County of Siskiyou 

(County). 
• Stakeholders. 
• Regional Water 

Board. 

• The Regional Water Board encourages water users to develop and implement 
water conservation practices. 

• The Regional Water Board requests the County, in cooperation with other 
appropriate stakeholders, to study the connection between groundwater and 
surface water, the impacts of groundwater use on surface flow and beneficial 
uses, and the impacts of groundwater levels on the health of riparian vegetation in 
the Scott River watershed.  The study should: (1) consider groundwater located 
both within and outside of the interconnected groundwater area delineated in the 
Scott River Adjudication,** (2) the amount of water transpired by trees and other 
vegetation, and (3), if deleterious impacts to beneficial uses are found, identify 
potential solutions including mitigation measures and changes to management 
plans.   

• Should the County determine that it and its stakeholders are able to commit to 
conducting the above study, the County, in cooperation with other stakeholders, 
shall develop a study plan by September 8, 2007.  The study plan shall include: 
(1) goals and objectives; (2) data collection methods; (3) general locations of data 
collection sites; (4) data analysis methods; (5) quality control and quality 
assurance protocols; (6) responsible parties; (7) timelines and due dates for data 
collection, data analysis, and reporting; (8) financial resources to be used; and (9) 
provisions for adaptive change to the study plan and to the study based on 
additional study data and results, as they are available. 

Flood Control  
& Bank 
Stabilization 

• Parties 
Responsible for 
Flood Control 
Structures or 
Dredge, Fill, and/or 
Bank Stabilization 
Activities. 

• Regional Water 
Board. 

• The Regional Water Board encourages parties responsible for levees and other 
flood control structures to plant and restore stream banks on and around existing 
flood control structures. 

• The Regional Water Board shall rely on existing authorities and regulatory tools, 
such as the 401 Water Quality Certification program, to ensure that flood control 
and bank stabilization activities in the Scott River watershed are conducted in a 
manner that minimizes the removal or suppression of vegetation that provides 
shade to a water body, prevents or minimizes sediment delivery, and minimizes 
changes in channel morphology that could increase water temperatures. 
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Table 4-10   Scott River Sediment And Temperature TMDL Implementation Actions* (cont.) 

Topic 
Responsible 
Parties 

Actions 

Timber Harvest • Private & Public 
Parties Conducting 
Timber Harvest 
Activities. 

• Habitat 
Conservation Plan 
Holders. 

• Regional Water 
Board. 

• The Regional Water Board shall use appropriate permitting and enforcement tools 
to regulate discharges from timber harvest activities in the Scott River watershed, 
including, but not limited to, cooperation with, and participation in, the California 
Department of Forestry and Fire Protection’s timber harvest project approval 
process. 

• The Regional Water Board shall use, where applicable, general or specific waste 
discharge requirements and waivers of waste discharge requirements to regulate 
timber harvest activities on private and public lands in the Scott River watershed. 

• Timber harvest activities on private lands in the Scott River watershed are not 
eligible for Categorical Waiver C included in the Categorical Waiver of Waste 
Discharge Requirements for Discharges Related to Timber Harvest Activities on 
Non-Federal Lands in the North Coast Region (Order No. R1-2004-0016, as it 
may be amended or updated for time to time) simply through the adoption of this 
TMDL Action Plan.  However, timber harvest activities on private lands in the 
Scott River watershed may be eligible for Categorical Waivers A, B, D, E, and F, 
as appropriate.  

• Where a Habitat Conservation Plan (HCP) is developed, Regional Water Board 
staff shall work with the HCP holder to develop, for Board consideration, 
ownership-wide waste discharge requirements for activities covered by the HCP, 
with any additional restrictions necessary to protect water quality and beneficial 
uses. 

• If current laws and regulation governing timber harvest (e.g., the Forest Practice 
Rules) are changed in a manner that reduces water quality protections, the 
Regional Board will use its authorities to maintain at a minimum the current level 
of water quality protection. 

U.S. Forest 
Service & 
U.S. Bureau of 
Land 
Management 

• U.S. Forest 
Service (USFS). 

• U.S. Bureau of 
Land  
Management 
(BLM). 

• Regional Water 
Board. 

• The Regional Water Board and federal land management agencies, including the 
USFS and the BLM, shall work together to draft and finalize Memoranda of 
Understanding (MOU) that shall address sediment waste discharges, elevated 
water temperatures, and grazing activities within the Scott River watershed.  The 
MOUs shall be drafted and ready for consideration by the appropriate decision-
making body(ies) by September 8, 2008.  The following items shall be addressed 
during MOU development: 

 

Contents Related to Sediment Waste Discharges: 
1. A date for the completion of an inventory of all significant sediment waste 

discharge sites and all roads on USFS/BLM land. 
2. A date for the completion of a priority list. 
3. A date for the completion of a schedule for the repair and control of significant 

sediment waste discharge sites. 
4. A date for the completion of a document describing the sediment control 

practices to be implemented by the USFS/BLM to repair and control sediment 
waste discharge sites. 

5. A description of sediment control practices, road maintenance practices, and 
other management measures to be implemented by the USFS/BLM to 
prevent or minimize future sediment waste discharges. 

6. A monitoring plan to ensure that sediment control practices are implemented 
as proposed and are effective at controlling discharges of sediment waste. 

7. A commitment by the USFS/BLM to complete the inventory, develop the 
priority list, develop and implement the schedule, develop and implement 
sediment control practices, implement the monitoring plan, and conduct 
adaptive management. 

 

Contents Related to Elevated Water Temperatures: 
8. A commitment by the USFS/BLM to continue to implement the Riparian 

Reserve buffer width requirements. 
9. A monitoring plan to ensure that the Riparian Reserve buffer widths are 

effective at preventing or minimizing effects on natural shade. 
10. A commitment by the USFS/BLM to implement the Riparian Reserve 

monitoring plan and conduct adaptive management. 
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Table 4-10   Scott River Sediment And Temperature TMDL Implementation Actions* (cont.) 

Topic 
Responsible 
Parties 

Actions 

U.S. Forest 
Service & 
U.S. Bureau of 
Land 
Management 

• U.S. Forest 
Service (USFS). 

• U.S. Bureau of 
Land  
Management 
(BLM). 

• Regional Water 
Board. 

Continued from previous page. 
 

Contents Related to Grazing Activities:  
11. A date for the completion of a description of grazing management practices 

and riparian monitoring activities implemented in grazing allotments on 
USFS/BLM lands. 

12. A commitment by the USFS/BLM and the Regional Water Board to determine 
if existing grazing management practices and monitoring activities are 
adequate and effective at preventing, reducing, and controlling sediment 
waste discharges and elevated water temperatures. 

13. A commitment by the USFS/BLM to develop revised grazing management 
practices and monitoring activities, should existing measures be inadequate 
or ineffective, subject to the approval of the Regional Water Board’s 
Executive Officer. 

14. A commitment by the USFS/BLM to implement adequate and effective 
grazing management practices and monitoring activities and to conduct 
adaptive management. 

Grazing • Private Parties 
Conducting 
Grazing Activities. 

• Regional Water 
Board. 

• The Regional Water Board encourages the parties responsible for grazing 
activities to take necessary actions to prevent, minimize, and control sediment 
waste discharges and elevated water temperatures. 

• The Regional Water Board’s Executive Officer shall require parties responsible for 
grazing activities on private lands in the Scott River watershed to develop, submit, 
and implement a Grazing and Riparian Management Plan and a Monitoring Plan 
on an as-needed, site-specific basis.  A Grazing and Riparian Management Plan 
shall describe, in detail, (1) sediment waste discharges and sources of elevated 
water temperatures caused by livestock grazing, (2) how and when such sources 
are to be controlled and monitored, and (3) management practices that will 
prevent and reduce future sources.  By September 8, 2008, criteria shall be 
developed for determining when a Grazing and Riparian Management Plan shall 
be required, although nothing precludes the Executive Officer from requiring 
Grazing and Riparian Management Plans prior to this date. 

• Should human activities that will likely result in sediment waste discharges and/or 
elevated water temperatures be proposed or identified, through a Grazing and 
Riparian Management Plan or by other means, the responsible party(ies) shall be 
required to implement their Grazing and Riparian Management Plans and monitor 
through appropriate permitting or enforcement actions. 

Siskiyou RCD 
& Scott River 
Watershed 
Council 

• Siskiyou Resource 
Conservation 
District (SRCD). 

• Scott River 
Watershed Council 
(SRWC). 

• Regional Water 
Board. 

• The Regional Water Board and staff shall increase efforts to work cooperatively 
with the SRCD and SRWC to provide technical support and information to 
landowners and stakeholders in the Scott River watershed and to coordinate 
educational and outreach efforts. 

• The Regional Water Board shall encourage the SRWC to (1) implement the 
strategic actions specified in the Strategic Action Plan and (2) assist landowners 
in developing and implementing management practices that are adequate and 
effective at preventing, minimizing, and controlling sediment waste discharges 
and elevated water temperatures.  

Natural 
Resources 
Conservation 
Service and 
University of 
California 
Cooperative 
Extension  

• Natural Resources 
Conservation 
Service (NRCS). 

• University of 
California 
Cooperative 
Extension (UCCE) 

• Regional Water Bd 

• The Regional Water Board shall increase efforts to work cooperatively with the 
NRCS and UCCE to provide technical support and information to responsible 
parties and stakeholders in the Scott River watershed and to coordinate 
educational and outreach efforts. 

CA Dept. of 
Fish and Game 

• CA Depart. of Fish 
& Game (CDFG). 

• Regional Water 
Board. 

• The Regional Water Board shall encourage the CDFG and aid, where 
appropriate, in the implementation of necessary tasks, actions, and recovery 
recommendations as specified in the Recovery Strategy for California Coho 
Salmon (CDFG 2004) in the Scott River watershed. 

*  Although the Regional Water Board prefers to pursue the implementation actions listed in Table 4-10, the Regional Water Board shall take 
appropriate permitting and/or enforcement actions should any of the implementation actions fail to be implemented by the responsible party 
or should the implementation actions prove to be inadequate. 

**  Superior Court of Siskiyou County.  1980.  Scott River Adjudication: Decree No. 30662. 
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IX.  Glossary 

Adjusted Potential Effective Shade:   
The percentage of direct beam solar radiation 
attenuated and scattered before reaching the ground 
or stream surface from the potential vegetation 
conditions, reduced by 10% to account for natural 
disturbances such as fire, windthrow, disease, and 
earth movements that reduce the actual riparian 
vegetation below the site potential. 

Compliance and Trend Monitoring:   
Monitoring intended to determine, on a watershed 
scale, if water quality standards are being met, and to 
track progress towards meeting water quality 
standards.   

Effective Shade: 
The percentage of direct beam solar radiation 
attenuated and scattered before reaching the ground 
or stream surface from topographic and vegetation 
conditions. 

Groundwater Accretion: 
The gradual increase in surface flow in a stream 
resulting from the influx of groundwater.  

Implementation Monitoring: 
Monitoring used to assess whether activities and 
control practices were carried out as planned.  This 
type of monitoring can be as simple as photographic 
documentation, provided that the photographs are 
adequate to represent and substantiate the 
implementation of control practices. 

Instream Effectiveness Monitoring: 
Monitoring of instream conditions to assess whether 
sediment control practices are effective at keeping 
waste sediment from being discharged to a water 
body.  Instream effectiveness monitoring may be 
conducted upstream and downstream of the 
discharge point or before, during, and after the 
implementation of sediment control practices. 

Potential Vegetation Conditions: 
The most advanced seral stage that nature is capable 
of developing and making actual at a site in the 
absence of human interference.  Seral stages are the 
series of plant communities that develop during 
ecological succession from bare ground to the climax 
community (e.g., fully mature, old-growth).   

Road: 
Any vehicle pathway, including, but not limited to: 
paved roads, dirt roads, gravel roads, public roads 
and highways, private roads, rural residential roads 

and driveways, permanent roads, temporary roads, 
seasonal roads, inactive roads, trunk roads, spur 
roads, ranch roads, timber roads, skid trails, and 
landings which are located on or adjacent to a road.   

Salmonids: 
Fish species in the family Salmonidae, including but 
not limited to, salmon, trout, and char. 

Sediment: 
Any inorganic or organic earthen material, including, 
but not limited to: soil, silt, sand, clay, and rock. 

Sediment Waste: 
Sediment that is generated directly or indirectly by 
anthropogenic activities or projects. 

Sediment Waste Discharge Site: 
An individual, anthropogenic erosion site that is 
currently discharging or has the potential to discharge 
sediment waste to waters of the State. 

Thermal Refugia: 
Colder areas within a water body that provide cold 
water refuge from unsuitably warm water. 

Timber Harvest Activities: 
Commercial and non-commercial activities relating to 
forest management and timberland conversions.  
These activities include the cutting or removal of both 
timber and other solid wood forest products, including 
Christmas trees.  These activities include, but not 
limited to, construction, reconstruction and 
maintenance of roads, fuel breaks, firebreaks, 
watercourse crossings, landings, skid trails, or beds 
for the falling of trees; fire hazard abatement and fuel 
reduction activities; burned area rehabilitation; and 
site preparation that involves disturbance of soil or 
burning of vegetation following timber harvesting 
activities; but excluding preparatory tree marking, 
surveying, or road flagging. 

Upslope Effectiveness Monitoring: 
Monitoring intended to determine, by assessing 
upslope conditions, if sediment control practices are 
effective at keeping waste sediment from being 
discharged to a water body.  This type of monitoring 
can be as simple as photographic documentation, 
provided that the photographs are adequate to 
represent and substantiate that the sediment control 
practices are effective. 
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California Regional Water Quality Control Board 
North Coast Region 

 
Order No. R1-2018-0019 

 
Shasta River TMDL Conditional Waiver 

of 
Waste Discharge Requirements 

 
The California Regional Water Quality Control Board, North Coast Region, 
(hereinafter Regional Water Board) finds that: 
 
1. The Action Plan for the Shasta River Temperature and Dissolved Oxygen Total 

Maximum Daily Loads, hereinafter the Shasta River TMDL Action Plan or Action Plan, 
was adopted by the California North Coast Regional Water Quality Control Board 
(Regional Water Board) on June 28, 2006, (Resolution No. R1-2006-0052) and 
amended into the Water Quality Control Plan for the North Coast Region (Basin Plan) 
on January 26, 2007, following approval by the United States Environmental 
Protection Agency.1  The Action Plan describes the implementation actions necessary 
to achieve the Temperature and Dissolved Oxygen TMDLs and attain water quality 
standards in the Shasta River watershed.  Table 4-14 of the Action Plan (Attachment A 
of this Order) sets forth specific implementation actions required of the Regional 
Water Board and Dischargers2 to achieve these standards. 

 
2. The Action Plan also contains a provision conditionally waiving the requirement to 

file a Report of Waste Discharge (ROWD) and obtain Waste Discharge Requirements 
(WDR), pursuant to Water Code section 13269, for Dischargers that choose to 
participate in on-going collaborative programs and implement applicable 
management measures outlined in Table 4-14 of the Action Plan. 

 
3. Pursuant to Water Code section 13269, and consistent with California’s Policy for 

Implementation and Enforcement of Nonpoint Source Pollution Control Program 
(May 20, 2004), the Regional Water Board adopted the Shasta River TMDL 
Conditional Waiver of Waste Discharge Requirements (Order No. R1-2012-0083 or 
2012 Order) on October 4, 2012.  To be eligible for coverage under the 2012 Order, 
the Dischargers are required to employ land stewardship practices and activities that 
minimize, control, and prevent discharges of fine sediment, nutrients (including 
animal waste), other oxygen consuming materials, and elevated solar radiation loads 
(including loss of riparian vegetation) to the Shasta River and tributaries.  Order No. 
R1-2012-0083 expired on October 4, 2017. 

                                                      
1http://www.waterboards.ca.gov/northcoast/water_issues/programs/tmdls/shasta_river/060707/finalshastatmdlactionplan.pdf  
2 The term “Dischargers” is used in this Order and includes individuals or entities that are responsible for discharges 
of waste into the Shasta River watershed as well as those responsible for maintaining operations that may limit or 
control discharges of waste. 
 

http://www.waterboards.ca.gov/water_issues/programs/nps/docs/plans_policies/nps_iepolicy.pdf
http://www.waterboards.ca.gov/water_issues/programs/nps/docs/plans_policies/nps_iepolicy.pdf
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4. On June 1, 2017, the Regional Water Board initiated a 37 day public comment period 

on Order No. R1-2017-0032 (2017 Order).  On June 14, 2017, the Regional Water 
Board held a staff workshop in Yreka and on June 29, 2017, held a Board workshop in 
Santa Rosa to solicit public comment on the draft 2017 Order. 
 

5. The Regional Water Board finds that to efficiently prioritize resources for Order 
implementation it is appropriate for staff to continue to focus on those activities and 
Dischargers that pose the highest risk to water quality.  Regional Water Board staff 
are prioritizing staff efforts on a subset of Dischargers with operations adjacent to 
reaches of the Shasta River and its tributaries with high habitat value for support of 
beneficial uses and activities with the highest risk to water quality. 

 
6. Factors used to determine risk to water quality include type and intensity of land use, 

proximity to streams, and the length of stream adjacent to such activities.  
Accordingly, this Order directs staff to continue its focus on working with Dischargers 
whose operations present higher risks to water quality.  Factors that increase risk to 
water quality of the Shasta River watershed include, but are not limited to: 

 
• Excessive animal grazing in riparian corridors, including grazing that occurs after 

forage length is less than four inches, or grazing when animals favor woody 
species; 

• Unrestricted animal access to the Shasta River, tributary reaches, or springs and 
their associated wetlands in the Shasta River watershed, which can result in 
discharge of animal waste to surface waters; 

• Feeding in close proximity to riparian corridors, which increases the introduction 
of animal waste into surface waters; 

• Storage or stockpiling of manure, soil, plant waste and other debris in areas where 
they could be washed or eroded into surface waters; 

• Storage of chemical fertilizers, pesticides, fuels, oils and other potentially 
hazardous substances or nutrient containing substances in areas where they could 
be readily introduced to surface waters; 

• Application of nutrients, compost, soil amendments, irrigation water, or other 
materials above the agronomic rate, or in a manner whereby excess water or 
nutrients percolate beyond the root zone and into groundwater, or run off into 
surface waters; 

• Tillage practices that inhibit the development of riparian vegetation and/or lead to 
excessive loading of sediment into surface waters; 

• Unpermitted alterations to streambanks and streambeds; 
• Creating or maintaining unpermitted impoundments of surface water that lead to 

elevated surface water temperatures; and 
• Unmitigated tailwater return flows to main stem and tributary reaches, or into 

springs and their associated wetlands such that elevated surface water 
temperatures result. 
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7. This Order requires Dischargers to provide Regional Water Board staff access to 

properties for the purposes of assessing compliance with this Order. 
 
8. The Shasta River TMDL Action Plan and this 2018 Order authorize the Regional Water 

Board Executive Officer on a site specific, as-needed basis to require the development, 
submittal, and implementation of Ranch Management Plans and/or Tailwater 
Management Plans designed to minimize, control, and prevent discharges of fine 
sediment, nutrients and oxygen consuming material, as well as elevated solar 
radiation loads, from violating water quality standards in the Shasta River watershed. 

 
9. Ranch Management Plans and Tailwater Management Plans can range from a simple 

submittal describing practices implemented to prevent discharge of waste, including 
fine sediment, nutrients and oxygen consuming material, as well as elevated solar 
radiation loads, from affecting waters in the Shasta River watershed, to a more 
comprehensive plan.  More comprehensive plans could include, but are not limited to, 
identification and description of: 

 
• Existing sources of waste or tailwater discharges and other nonpoint source 

activities; 
• Management practices employed to minimize, control, and prevent discharges 

from those sources and activities; and 
• Monitoring and reporting program to document actions taken to control the 

sources and the effectiveness of such actions. 
 

The level of detail required in a plan will be dependent on the site specific 
characteristics of an activity/operation, and will be specified in writing by the 
Regional Water Board Executive Officer. 

 
10. The Shasta River TMDL Action Plan and this 2018 Order, provide that the Regional 

Water Board Executive Officer may direct the Dischargers to develop a site specific 
monitoring and reporting plan, including a description of specific monitoring and 
reporting requirements.  Monitoring and reporting may include, but is not limited to, 
the following: 
 
• Photo documentation related to implementation of management measures; 
• Evaluation and documentation of instream and near-stream management 

measures (e.g., riparian buffer establishment affecting nutrient and temperature 
discharges); and/or 

• Collection of tailwater data, including impacts from tailwater discharge (e.g. 
collection of water temperature, nutrients, or dissolved oxygen data in tailwater 
and receiving water and estimates of tailwater discharge volumes). 
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The level of detail required in a site specific monitoring and reporting plan will be 
dependent on the site-specific characteristics of an activity/operation, and will be 
specified in writing by the Regional Water Board Executive Officer. 
 

11. The landowners who do not receive a letter requiring development and submittal of 
plans and/or other documentation (described in findings 9-11) need not file anything 
with the Regional Water Board and need not submit annual reports as previously 
required by the Shasta River TMDL Action Plan and the 2012 Order as long as they 
meet eligibility criteria and conditions of this 2018 Order.   Regardless, all Dischargers 
are still required to comply with the provisions in Table 4-14 of the Action Plan 
(Attachment A of this Order).  Appendices A through G of the Action Plan provide 
examples of applicable management measures that Dischargers should consider as 
part of their land stewardship activities. 
 

12. This Order provides some examples of the types of management measures that 
minimize, control, and prevent the discharge of sediment and elevated solar radiation 
loads to the Shasta River watershed, consistent with Table 4-14 of the Action Plan 
(Attachment A).  These management measures will minimize, control, and prevent the 
discharge of waste and other controllable water quality factors associated with a site.  
Alternative site-specific management measures that achieve the equal or better level 
of performance as the measures contained in this Order may be developed in 
consultation with Regional Water Board staff for a specific site and activity. 

 
13. Since adoption of the 2012 order, progress toward attaining the TMDL has been made 

utilizing an approach focused on activities with the highest risk to water quality.  This 
progress in the Shasta River watershed includes the installation of 24 stockwater 
systems, 8 irrigation efficiency projects, 6 projects that divert tailwater return flow, 
and 3,750 linear feet of riparian plantings.  Additionally, 23 ranches have been 
assessed by Regional Water Board staff.  Approximately 133 miles of riparian fencing 
have been installed since the adoption of the Action Plan, protecting 91 percent of the 
mainstem of the Shasta River, 60 percent of the Little Shasta River, 49 percent of 
Parks Creek, 60 percent of Yreka Creek, and a cumulative 61 percent of the entire 
stream reach length of the Shasta River system.  Since 2006, approximately $3.3 
million has been awarded in grants to complete these projects and to support ongoing 
stewardship efforts within the watershed to implement the Action Plan. 

 
14. Tailwater discharges continue to be one of the most significant and controllable 

threats to water quality subject to Regional Water Board regulatory jurisdiction, as 
does the lack of riparian fencing along tributaries of the Shasta River.  Flow and 
increasing dedicated cold water to the Shasta River watershed is a high priority with 
efforts underway by Dischargers, The Nature Conservancy, Cal Trout, Montague 
Water Conservation District, Shasta Valley Resource Conservation District, and the 
National Marine Fisheries Service. 
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15. The Regional Water Board, acting as the lead agency under the California 
Environmental Quality Act (Public Resources Code, sections 21000-21777) (CEQA), 
conducted an environmental analysis as part of the Shasta River TMDL development 
and adoption process in accordance with title 14, California Code of Regulations, 
section 15251(g).  The implementation of this Order (the “project”) will not result in 
any physical changes in the environment different from those that were analyzed in 
the Shasta River TMDL Action Plan.  This Order does not require preparation of a 
subsequent or supplemental environmental document pursuant to California Code of 
Regulations, title 14, sections 15162 or 15163.  There is no evidence to indicate that 
substantial changes are proposed for the project, that substantial changes have 
occurred with respect to the circumstances of the project, or that there is new 
information of substantial importance with respect to the project.  The issuance of 
this Order is also exempt from the provisions of CEQA in accordance with the 
following categorical exemptions: title 14, California Code of Regulations sections 
15301, (existing facilities); 15304, (minor alterations to land); 15306 (information 
collection); and 15307 and 15308 (certain actions by regulatory agencies to maintain, 
restore, or enhance natural resources and to protect the environment.)  The Regional 
Water Board will file a notice of determination and exemption after adoption of this 
Order. 

 
16. State Water Board Resolution No. 68-16, Statement of Policy with Respect to 

Maintaining High Quality of Waters in California (Resolution No. 68-16), requires 
Regional Water Boards to regulate the discharge of waste to maintain high quality 
waters of the State to ensure that discharges will not unreasonably affect beneficial 
uses and will not result in water quality less than that described in Regional Water 
Board policies.  This Order is the latest in a series of regulatory orders that implement 
the Shasta River TMDL Action Plan and requires Dischargers to take actions that 
minimize, control, and prevent non-point source discharges in the watershed.  This 
Order is consistent with Resolution No. 68-16 because it requires that Dischargers 
employ the best practicable treatment and control measures in order to minimize 
degradation, achieve water quality standards and prevent nuisance.  The Shasta River 
TMDL Action Plan and management measures required by this Order establish an 
iterative process that includes evaluation and implementation of management 
practices in a timely manner to minimize, control, and prevent the discharge of waste.  
These management practices are enforceable through this Order and the effectiveness 
of these measures will be verified through monitoring and reporting as required by 
the Executive Officer.  The Regional Water Board anticipates that any changes in 
water quality that may occur as a result of Order implementation will, over time, 
reflect an improvement in water quality, not degradation.  Thus, any change in water 
quality will be consistent with the maximum benefit to the people of the State and will 
not unreasonably affect beneficial uses. 
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17. The Regional Water Board determines that the adoption of this Order will be 
consistent with the Basin Plan, all applicable statewide plans and policies, is in the 
public interest, and will not have a significant adverse impact on the environment. 

 
18. Following the expiration or replacement of this 2018 Order, the Regional Water Board 

intends to address water quality concerns associated with agriculture in the Shasta 
River watershed through a permitting program (i.e. order) more consistent with 
approaches implemented in other parts of the state.  The future order is anticipated to 
follow the same general approach as this 2018 Order, requiring the Dischargers to 
proactively implement land stewardship practices and activities that minimize, 
control, and prevent discharges of fine sediment, nutrients, oxygen consuming 
materials, and elevated solar radiation loads to the Shasta River and tributaries.  The 
future order would continue to involve on-site water quality assessments with 
Regional Water Board staff.  However, the future order may differ from this Order by 
incorporating a tiered structure, employing multiple levels of permitting rigor 
commensurate with the level of discharge or threat of discharge, and may require 
active enrollment procedures and payment of fees.  It is likely that the lowest risk tier 
would be for those properties that have already been assessed by Regional Water 
Board staff and successfully implemented practices that minimize, control, and 
prevent discharges of fine sediment, nutrients, oxygen consuming materials, and 
elevated solar radiation loads to the Shasta River and tributaries.  Higher tiers with 
increased monitoring and reporting requirements would likely apply to those 
properties that have not developed plans or taken actions to comply with the 
conditions of this Order.  Any future order would be subject to noticing and public 
comment before consideration of adoption by the Regional Water Board. 

 
THEREFORE, IT IS HEREBY ORDERED that pursuant to Water Code sections 13263, 
subdivision (a), 13267, and 13269, the Regional Water Board waives the requirement to 
submit a report of waste discharge and the requirement to establish waste discharge 
requirements for landowners in the Shasta River watershed that comply with the 
following: 
 
1. Dischargers that are implementing applicable management measures outlined in this 

Order will be considered eligible for coverage under this Order.  Such Dischargers 
shall employ land stewardship practices as described below and in Attachment A of 
this Order. 

 
2. If required in writing by the Regional Water Board Executive Officer, Dischargers shall 

develop Ranch Management and/or Tailwater Management Plan(s). 
 

3. The Regional Water Board Executive Officer may direct the Discharger to develop and 
implement a site specific monitoring and reporting plan, which, upon request, shall be 
submitted for the Executive Officer’s review and approval.  Monitoring and reporting 
may include, but is not limited to, the following: 
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a. Photo documentation related to implementation of management measures; 
b. Evaluation and documentation of instream and near-stream management measures 

(e.g. riparian buffer establishment affecting nutrient and temperature discharges);  
c. Collection of tailwater data, including impacts from tailwater discharge (e.g. 

collection of water temperature, nutrients, or dissolved oxygen data in tailwater and 
receiving water and estimates of tailwater discharge volumes). 

d. Annual summary of progress towards implementing management measures in an 
approved Ranch Management or Tailwater Management Plan(s), or other activities 
designed to minimize, control, and prevent potential water quality impacts; 

e. Monitoring results. 
 

4. When any plan as described above is required and subsequently approved by the 
Executive Officer, the Discharger shall implement the plan.  Failure to submit or 
implement the plan as approved is a violation of this Order. 

 
5. Dischargers shall comply with management measures that minimize, control, and 

prevent the discharge of sediment, nutrients (including animal waste), oxygen 
consuming materials and elevated solar radiation loads that affect the Shasta River 
watershed.  The following are management measures that will minimize, control, and 
prevent the discharge of waste and elevated solar radiation loads to the Shasta River 
watershed.  Dischargers shall implement management measures to comply with these 
standard conditions or management measures developed in consultation with 
Regional Water Board staff that provide equal or better protection: 

 
a. Riparian areas are managed in a manner that allows the natural establishment and 

abundance of native vegetation; 
b. Riparian areas are managed in a manner that allows sufficient vegetation to 

minimize, control, and prevent surface erosion; 
c. Riparian areas are managed in a manner that maintains their essential functions 

supporting beneficial uses (e.g. sediment filtering, woody debris recruitment, 
streambank stabilization, nutrient cycling, pollutant filtering, shading); 

d. Grazed lands are managed in a manner that minimizes, controls, and prevents 
pollutant discharges; 

e. Periodic grazing in riparian areas is limited to the late winter/early spring period, 
when impacts to woody species are minimized; 

f. Grazing within riparian corridors occurs for short durations, and only when forage 
consisting of non-woody vegetation is available; 

g. Livestock are removed from riparian areas when stubble height reaches 4 inches, or 
livestock shift preference to browsing of woody species, whichever occurs first; 

h. Livestock are prevented from disturbing sediment discharge sites and other 
unstable features adjacent to watercourses; 
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i. At no time shall grazing in riparian areas cause a discharge of waste to surface 
waters; 

j. Manure, soil, plant waste, and other debris are stockpiled away from areas where 
they could be washed or eroded into surface waters; 

k. Management practices are in place to minimize, control, and prevent irrigation 
water or tailwater from reaching surface waters; 

l. Tillage practices do not prevent the natural establishment and abundance of native 
riparian vegetation; 

m. Management practices, such as buffer strips and cover crops, are in place to 
minimize, control, and prevent the erosion of sediments that could reach 
waterbodies; 

n. Nutrients from fertilizers, compost, soil amendments, or other sources are applied 
at agronomic rates to minimize, control, and prevent nutrient runoff into surface 
water or percolation into groundwater at levels that violate water quality standards; 

o. Roads and related infrastructure are constructed and maintained in a manner that 
minimizes, controls, and prevents the discharge of sediment to the waterbodies; 

p. Pesticides are stored, handled, used, and disposed of in manner that minimizes, 
controls, and prevents discharge to surface water and groundwater; and 

q. Petroleum products and other liquid chemicals, such as gasoline, diesel, biodiesel, 
and oil shall be stored, handled, used, and disposed of in a manner that minimizes, 
controls, and prevents discharge to surface water and groundwater. 

 
6. This Order shall not apply to any discharges for which an individual WDR or waiver of 

WDRs has been issued by the Regional Water Board.  It also does not supersede or 
limit the requirements of any enforcement actions (e.g., cleanup and abatement 
orders) that are issued by the State or Regional Water Board. 

 
7. Pursuant to Water Code section 13267, the Regional Water Board staff or its 

authorized representatives may investigate the property of persons subject to this 
Order to ascertain whether the purposes of the Porter-Cologne Act are being met and 
whether the discharger is complying with the conditions of this Order.  This 
inspection shall be made with the consent of the landowner, or if consent if withheld, 
with a duly issued warrant pursuant to the procedure set forth in Title 13 Code of 
Civil Procedure Part 3 (commencing with section 1822.50).  However, in the event of 
an emergency affecting the public health or safety, an inspection may be performed 
without consent or the issuance of a warrant. 

 
8. Nothing in this Order precludes the Regional Water Board from taking enforcement 

actions for violations of any discharge prohibition in the Basin Plan, California Water 
Code, or requiring cleanup and abatement of existing sources of pollution, where 
appropriate. 
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9. This Order shall not create a vested right, and discharges of waste shall be considered 
a privilege, as provided for in Water Code section 13263 subdivision (g). 

 
10. This Order does not authorize any act that results in the taking of a threatened or 

endangered species or any act that is prohibited, or becomes prohibited in the future, 
under either the California Endangered Species Act (Fish and Game Code sections 
2050 to 2097) or the Federal Endangered Species Act (16 U.S.C.A. sections 1531 to 
1544).  Dischargers are responsible for meeting all other applicable requirements of 
local, state, and federal regulations and/or required permits. 

 
11. Discharges shall not cause conditions of pollution or nuisance as defined by Water 

Code section 13050. 
 

12. This Order does not preclude the need for permits that may be required by other 
governmental agencies, nor does it supersede any requirements, ordinances, or 
regulations of any other regulatory agency, including necessary certification and 
permitting for the application of pesticides and herbicides and proper handling of 
human/domestic waste. 

 
13. This Order expires five years following the date of adoption or when the Regional 

Water Board or State Water Board adopts a regulatory action that explicitly 
supersedes this Order, whichever occurs first. 
 

 
Certification 

I, Matthias St. John, Executive Officer, do hereby certify that the foregoing is a full, true, and 
correct copy of Order R1-2018-0019, adopted by the California Regional Water Quality 
Control Board, North Coast Region, on April 19, 2018. 
 
 
 
 
 
 
________________________________________ 

Matthias St. John 
Executive Officer 
 

18_0019_Shasta_Waiver 
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Table 4-14   Shasta River Dissolved Oxygen and Temperature TMDL Implementation Actions 

Source or 
Land Use 
Activity 

Responsible 
Parties 

Actions to Address Dissolved Oxygen and Water Temperature 
Impairment 

Range and 
Riparian Land 
Management 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Parties 
Conducting 
Grazing Activities 

 
• Landowners and 

managers owning 
and operating 
property adjacent 
to the Shasta 
River and its 
tributaries  

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
• Shasta Valley 

Resource 
Conservation 
District (Shasta 
Valley RCD)  

 
• Shasta 

Coordinated 
Resource 
Management and 
Planning 
Committee 
(Shasta CRMP) 

 
• California 

Department of 
Fish and Game 
(CDFG) 

Landowner/User Actions: 
Landowners should employ land stewardship practices and activities that 
minimize, control, and preferably prevent discharges of fine sediment, nutrients, 
and other oxygen consuming materials from affecting waters of the Shasta 
River and tributaries.  Landowners should also employ land stewardship 
practices and activities that minimize, control, and preferably prevent elevated 
solar radiation loads from affecting waters of the Shasta River and its Class I 
and II tributaries.  
 
Those that oversee and manage grazing and range land activities in the 
Shasta River watershed should implement the applicable management 
measures for agriculture and grazing from the following sources:  

• Policy for the Implementation and Enforcement of the Nonpoint 
Source Pollution Control Program (NPS Policy) (SWRCB 2004 or as 
amended). 

• Shasta Watershed Restoration Plan (November 1997). 
• Shasta Valley Resource Conservation District Master Incidental Take 

Permit (ITP) Application (Shasta RCD 2005). 
• Recovery Strategy for California Coho Salmon (Coho Recovery 

Strategy) (CDFG 2004). 
 
See Appendix A of this Action Plan for examples of some of these applicable 
measures.  
 
Landowners may need to develop and implement management measures in 
addition to those specified above to address site-specific conditions.  This may 
include determining appropriate riparian widths for tree planting activities such 
that the appropriate width buffer is created to ensure effective stream shading 
and oxygen consuming material discharge elimination. 
 
Landowners shall submit annually to the Regional Water Board a written 
summary of all range and riparian management actions taken to achieve 
compliance with water quality standards, the TMDLs, and the NPS Policy, 
either individually or through the Shasta Valley RCD and its CRMP or through 
the CDFG Coho ITP. 
 
RCD Actions: 
The Shasta Valley RCD and its CRMP should: 

• Assist landowners in developing and implementing management 
practices that minimize, control and preferably prevent discharges of 
fine sediment, nutrients and other oxygen consuming materials, as 
well as elevated solar radiation loads from affecting waters of the 
Shasta River and tributaries. 

 
• Assist landowners in developing and implementing a monitoring 

program to evaluate and document implementation and effectiveness 
of the range and riparian management actions taken by the 
landowner. 

 
 
State Actions: 
CDFG will: 

• Assist landowners in developing and implementing management 
practices that minimize, control, and preferably prevent discharges of 
fine sediment, nutrients and other oxygen consuming materials as 
well as elevated solar radiation loads from affecting waters of the  

 

dpoe
Attachment A

Attachment A

Attachment A

Attachment A
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Table 4-14   Shasta River Dissolved Oxygen and Temperature TMDL Implementation Actions (cont.) 

Source or 
Land Use 
Activity 

Responsible 
Parties 

Actions to Address Dissolved Oxygen and Water Temperature 
Impairment 

Range and 
Riparian Land 
Management 
(cont.) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• CDFG (cont.) 
 
 
 
• Regional Water 

Board 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Shasta River and tributaries. 
 

• Administer the Coho Recovery Strategy and the ITP (when approved). 
 
The Regional Water Board will: 

• Work cooperatively with the Shasta Valley RCD and its CRMP to: 
1. Provide technical support and information to individuals, 

landowners, and community members in the Shasta River 
watershed. 

2. Coordinate monitoring, educational and outreach efforts.  
3. Develop a monitoring program to evaluate and document 

implementation and effectiveness of the range and riparian 
management actions taken by the landowners. 

 
• Should efforts fail to be implemented or effective, the Regional Water 

Board’s Executive Officer shall require, on a site specific as-needed 
basis, the appropriate responsible parties to develop, submit, and 
implement a ranch management plan designed to prevent discharges 
of fine sediment, nutrients and other oxygen consuming materials, as 
well as elevated solar radiation loads from affecting waters of the 
Shasta River and tributaries.   

 
The ranch management plan shall describe in detail: 
1. Locations discharging and/or with the potential to discharge 

nutrients and other oxygen consuming materials, and elevated 
solar radiation loads to watercourses which are caused by 
livestock grazing or related activities. 

2. How and when identified sites are to be controlled and 
monitored, and management practices that will be implemented 
to prevent and reduce future discharges of nutrient and other 
oxygen consuming materials, and elevated solar radiation loads 
to the Shasta River and its tributaries. 

 
Group and/or individual ranch management plans shall be 
implemented upon review, comment, and approval by Regional Water 
Board staff and their Executive Officer for compliance with water 
quality standards, the TMDLs, and the NPS Policy. 

 
• The Regional Water Board shall address the removal and 

suppression of vegetation that provides shade to a water body 
through development of a Stream and Wetland System Protection 
Policy.  This will be a comprehensive, region-wide riparian policy that 
will address the importance of shade on instream water temperatures 
and will potentially propose riparian setbacks and buffer widths.  The 
Policy will likely propose new rules and regulations, and will therefore 
take the form of an amendment to the Basin Plan.  Other actions 
under this section may be modified for consistency with this policy, 
once adopted.  With funding already available through a grant from 
the U.S. EPA, Regional Water Board staff are scheduled to develop 
this Policy for Regional Water Board consideration and adoption by 
the end of 2007. 

 
• Within two years of EPA approval of the TMDL Action Plan (by 

January 26, 2009), the Regional Water Board’s Executive Officer shall 
report to the Regional Water Board on the status of the preparation 
and development of appropriate permitting actions. 
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Table 4-14   Shasta River Dissolved Oxygen and Temperature TMDL Implementation Actions (cont.) 

Source or 
Land Use 
Activity 

Responsible 
Parties 

Actions to Address Dissolved Oxygen and Water Temperature 
Impairment 

Range and 
Riparian Land 
Management 
(cont.) 
 
 

• Regional Water 
Board (cont.) 

 

• The Regional Water Board shall take appropriate permitting actions 
as necessary to address the removal and suppression of vegetation 
that provides shade to a water body in the Shasta River watershed.  
Such actions may include, but are not limited to, prohibitions, waste 
discharge requirements (WDRs) or waivers of WDRs for grazing and 
rangeland activities, farming activities near water bodies, stream bank 
stabilization activities, and other land uses that may remove and/or 
suppress vegetation that provides shade to a water body.  Should 
prohibitions, waivers or WDRs be developed, they may apply to the 
entire North Coast Region or just to the Shasta River watershed. 

 
• Within ten years of EPA approval of the TMDL (by January 26, 2017), 

all identified discharges associated with riparian land use activities 
shall be in compliance with water quality standards, the TMDLs, and 
the NPS Policy. 

Tailwater Return 
Flows 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Irrigators 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
• Shasta Valley 

RCD 
 
• Shasta CRMP 
 
 
 
 

Landowner Actions: 
Those that oversee and manage tailwater discharges from irrigated lands in the 
Shasta River watershed, which may include landowners, lessees, and land 
managers (collectively referred to as irrigators), should employ land 
stewardship and irrigation management practices and activities that minimize, 
control, and preferably prevent discharges of fine sediment, nutrients and other 
oxygen consuming materials, and elevated water temperatures from affecting 
waters of the Shasta River and its tributaries. 
 
Irrigators should implement the applicable management measures for tailwater 
return flows from the following sources:  

• Policy for the Implementation and Enforcement of the Nonpoint 
Source Pollution Control Program (NPS Policy) (SWRCB 2004 or as 
amended). 

• Shasta Watershed Restoration Plan (November 1997). 
• Shasta Valley Resource Conservation District Master Incidental Take 

Permit (ITP) Application (Shasta RCD 2005). 
• Recovery Strategy for California Coho Salmon (Coho Recovery 

Strategy) (CDFG 2004). 

See Appendix B of this Action Plan for examples of some of these tailwater 
return flow measures.  
 
In addition, landowners may develop and implement management measures 
suitable for their site-specific conditions. 
 
Irrigators should submit annually to the Regional Water Board a written 
summary of all tailwater return flow management actions taken to help achieve 
compliance with water quality standards, the TMDLs, and the NPS Policy, 
either individually or through the Shasta Valley RCD and its CRMP or through 
the CDFG Coho ITP. 
 
 
RCD Actions: 
The Shasta Valley RCD and its CRMP should: 

• Assist irrigators in developing and implementing management 
practices that minimize, control and preferably prevent discharges of 
fine sediment, nutrients and other oxygen consuming materials, and 
elevated water temperatures from affecting waters of the Shasta River 
and its tributaries. 
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Table 4-14   Shasta River Dissolved Oxygen and Temperature TMDL Implementation Actions (cont.) 

Source or 
Land Use 
Activity 

Responsible 
Parties 

Actions to Address Dissolved Oxygen and Water Temperature 
Impairment 

Tailwater Return 
Flows (cont.) 
 
 
 
 
 
 
 
 
 
 
 
 

• Shasta Valley 
RCD and Shasta 
CRMP (cont.) 

 
 
 
 
 
• CDFG 
 
 
 
 
 
 
 
 
 
• Regional Water 

Board 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Implement the recommended actions specified in the Shasta 
Watershed Restoration Plan, Coho Recovery Strategy, and the ITP 
(when approved). 

 
• Assist irrigators in developing and implementing a monitoring program 

to evaluate and document implementation and effectiveness of the 
tailwater management actions taken by the irrigators. 

 
State Actions: 
CDFG will: 

• Assist irrigators in developing and implementing management 
practices that minimize, control, and preferably prevent discharges of 
fine sediment, nutrients and other oxygen consuming materials, and 
elevated water temperatures from affecting waters of the Shasta River 
and its tributaries. 

 
• Administer the Coho Recovery Strategy and the ITP (when approved). 

 
Regional Water Board will: 

• Work with the Shasta Valley RCD and its CRMP to develop a 
monitoring program to evaluate and document implementation and 
effectiveness of the tailwater management actions taken by the 
irrigators. 

 
• Evaluate the effectiveness of tailwater management actions and 

develop recommendations for the most effective regulatory vehicle to 
bring tailwater discharges into compliance with water quality 
standards, the TMDLs, and the NPS Policy.   

 
• Should efforts fail to be implemented or effective, the Regional Water 

Board’s Executive Officer may require irrigators, on a site specific as-
needed basis, to develop, submit, and implement, upon review, 
comment and approval by the Regional Water Board’s Executive 
Officer, a tailwater management plan designed to prevent discharges 
of fine sediment, nutrients and other oxygen consuming materials, 
and elevated solar radiation loads from affecting waters of the Shasta 
River and its tributaries. 

 
• Within one year of EPA approval of the TMDL (by January 26, 2008), 

the Regional Water Board’s Executive Officer shall report to the 
Regional Water Board on the status of the preparation and 
development of appropriate permitting actions to bring the discharge 
into compliance with water quality standards, the TMDLs, and the 
NPS Policy. 

 
• Within five years of EPA approval of the TMDL (by January 26, 2012) 

and based on Regional Water Board staff recommendation(s) derived 
from the evaluation phase for tailwater management, the Regional 
Water Board shall adopt prohibitions, WDRs, waivers of WDRs, or 
any combination thereof, as appropriate.  

 
• Within ten years of EPA approval of the TMDL (by January 26, 2017), 

the discharge of all tailwater return flow shall be in compliance with 
water quality standards, the TMDLs, and the NPS Policy. 
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Table 4-14   Shasta River Dissolved Oxygen and Temperature TMDL Implementation Actions (cont.) 

Source or 
Land Use 
Activity 

Responsible 
Parties 

Actions to Address Dissolved Oxygen and Water Temperature 
Impairment 

Water Use and 
Flow 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Water Diverters 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
• Shasta Valley 

RCD 
 
• Shasta CRMP 
 
 
 
 
 
 
 
• CDFG 
 
 
 

Water Diverter(s) Actions: 
Water diverters should employ water management practices and activities that 
result in increased dedicated cold water instream flow in the Shasta River 
and its tributaries. 
 
Water diverters should participate in and implement applicable flow-related 
measures outlined in the following sources:  

• Policy for the Implementation and Enforcement of the Nonpoint 
Source Pollution Control Program (NPS Policy) (SWRCB 2004 or as 
amended). 

• Shasta Watershed Restoration Plan (November 1997). 
• Shasta Valley Resource Conservation District Master Incidental Take 

Permit (ITP) Application (Shasta RCD 2005). 
• Recovery Strategy for California Coho Salmon (Coho Recovery 

Strategy) (CDFG 2004). 
 

See Appendix C of this Action Plan for examples of flow related measures.  
 
In addition, landowners may develop and implement management measures 
suitable for their site-specific conditions. 

Within two years (by January 26, 2009), and again within four years of EPA 
approval of the TMDL (by January 26, 2011), water diverters shall report in 
writing to the Regional Water Board, either individually or through the Shasta 
Valley RCD and its CRMP, on the measures taken to increase the dedicated 
cold water instream flow in the Shasta River by 45 cfs or alternative flow 
regime that achieves the same temperature reductions from May 15 to 
October 15. 
 
Within five years of EPA approval of the TMDL (by January 26, 2012), water 
diverters shall provide a final report to the Regional Water Board, either 
individually or through the Shasta Valley RCD and its CRMP, on documenting 
dedicated cold water instream flow in the Shasta River in relation to the 45 cfs 
goal or alternative flow regime that achieves the same temperature reductions 
from May 15 to October 15. 
 
This recommended flow measure does not alter or reallocate water rights in 
the Shasta or Klamath River watersheds, nor bind the Regional Water Board in 
future TMDLs, the State Water Board’s Division of Water Rights in any water 
rights decision, or state and federal courts. 
 
RCD Actions: 
The Shasta Valley RCD and its CRMP should: 

• Assist water diverters in developing and implementing management 
practices that increase dedicated cold water instream flows in the 
Shasta River and tributaries. 

 
• Assist water diverters in developing and implementing a monitoring 

program to evaluate and document implementation and effectiveness 
of the actions taken to increase dedicated cold water instream flows in 
the Shasta River. 

 
State Actions: 
CDFG will: 

• Assist water diverters in developing and implementing management 
practices that increase dedicated cold water instream flows in the 
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Table 4-14   Shasta River Dissolved Oxygen and Temperature TMDL Implementation Actions (cont.) 

Source or 
Land Use 
Activity 

Responsible 
Parties 

Actions to Address Dissolved Oxygen and Water Temperature 
Impairment 

Water Use and 
Flow (cont.) 
 
 
 
 
 
 
 

• CDFG (cont.) 
 
 
 
 
 
 
• Department of 

Water Resources 
(DWR) 

 
 
 
 
• Regional Water 

Board 
 
 
 
 
 
 
 
 
• State Water 

Resources 
Control Board 
(State Water 
Board) 

Shasta River and tributaries. 
• Administer the Coho Recovery Strategy and the ITP (when approved). 
• Assist in developing and implementing a monitoring program to 

evaluate and document implementation and effectiveness of the 
actions taken by the water diverters to increase dedicated cold water 
instream flows in the Shasta River. 

 
DWR should: 

• Coordinate and assist water diverters in developing and implementing 
a monitoring program through a watermaster service to evaluate and 
document implementation and effectiveness of the actions taken by 
the water diverters to increase dedicated cold water instream flows in 
the Shasta River. 

 
The Regional Water Board will: 

• Work cooperatively with water diverters, the Shasta Valley RCD and 
its CRMP, CDFG and DWR, wholly or in part, to establish monitoring 
and reporting programs to gauge implementation and effectiveness of 
the actions taken by responsible parties. 

 
• If the Executive Officer receives credible evidence that the Shasta 

River flows are diminishing, the Executive Officer shall promptly report 
this to the Regional and State Water Board. 

 
• If after five years, the Regional Water Board’s Executive Officer finds 

that the above measures have failed to be implemented or are 
otherwise ineffective, the Regional Water Board may recommend that 
the State Water Board consider seeking modifications to the decree 
(In re Waters of Shasta River and its Tributaries, No. 7035 (Super. Ct. 
Siskiyou County Dec. 29, 1932)), conducting proceedings under the 
public trust doctrine and/or conducting proceedings under the waste 
and unreasonable use provisions of the California Constitution and 
the California Water Code. 

Irrigation Control 
Structures, 
Flashboard 
Dams, and other 
Minor 
Impoundments 
 
(Collectively 
referred to as 
minor 
impoundments) 
 
 
 
 
 
 
 
 
 
 
 
 

• Individual 
Irrigators 

 
• Irrigation Districts 
 
• DWR 
 
• Others owning, 

operating, 
managing, or 
anticipating 
construction of 
minor 
impoundments 

 
 
 
 
 
 
 
 

Irrigator(s) Actions: 
Irrigation districts, individual irrigators, and others that own, operate, manage, 
or anticipate constructing instream minor impoundments or other structures 
capable of blocking, impounding, or otherwise impeding the free flow of water 
in the Shasta River system shall comply with one or more of the following 
measures: 

• Permanently remove minor impoundments in the Shasta River 
mainstem. 

• Re-engineer existing impoundments to decrease surface area of 
impoundment. 

• Not construct new impoundments unless they can be shown to have 
positive effects to the beneficial uses of water relative to water quality 
compliance and the support of beneficial uses, including the salmonid 
fishery, in the Shasta Valley. 

 
Within one year of EPA approval of the TMDL (by January 26, 2008), report in 
writing to the Regional Water Board methods and management practices they 
shall implement that will reduce sediment oxygen demand rates by 50% from 
baseline behind all minor impoundments. 
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Table 4-14   Shasta River Dissolved Oxygen and Temperature TMDL Implementation Actions (cont.) 

Source or 
Land Use 
Activity 

Responsible 
Parties 

Actions to Address Dissolved Oxygen and Water Temperature 
Impairment 

Minor 
impoundments 
(cont.) 
 
 
 
 

• Shasta Valley 
RCD 

 
• Shasta CRMP 
 
 
 
 
 
 
 
 
 
 
• CDFG 
 
 
 
 
 
 
 
 
 
 
 
 
• Regional Water 

Board 

RCD Actions: 
The Shasta Valley RCD and its CRMP should: 

• Assist in developing and implementing minor impoundment removal, 
re-engineering or initial design work for compliance with water quality 
standards, the TMDLs, and the NPS Policy. 

 
• Implement the recommended actions specified in the Shasta 

Watershed Restoration Plan and the ITP (when approved). 
 

• Assist in developing and implementing a monitoring program to 
evaluate and document implementation and effectiveness of the 
actions taken to remove, re-engineer or limit construction of minor 
impoundments on the mainstem Shasta River. 

 
State Actions: 
CDFG will: 

• Assist in developing and implementing the removal, re-engineering, or 
limitation on the construction of minor impoundments in the Shasta 
River mainstem. 

 
• Administer the Coho Recovery Strategy and the ITP (when approved). 

 
• Assist in the development and implementation of a monitoring 

program to evaluate and document the implementation and 
effectiveness of the actions taken to remove, re-engineer, or limit 
construction of minor impoundments on the mainstem Shasta River. 

 
The Regional Water Board will: 

• Work with CDFG to establish monitoring and reporting elements of 
their programs in order to gage their effectiveness. 

 
• Work with the Shasta Valley RCD and its CRMP to establish 

monitoring and reporting programs to gage the implementation and 
effectiveness of the Shasta Watershed Restoration Plan. 

 
• Include appropriate conditions in Clean Water Act water quality 

certification permits for minor impoundment removal or re-engineering 
activities that comply with water quality standards, the TMDL, and the 
NPS Policy. 

Lake Shastina 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• MWCD  
• City of Weed  
• County of 

Siskiyou 
• Caltrans 
• Communities of 

Lake Shastina 
• U.S. Forest 

Service (USFS) 
• U.S. Bureau of 

Land 
Management 
(BLM) 

• Private timberland 
owners 

Within 2 years of EPA approval of the TMDL(by January 26, 2009), the 
responsible parties shall complete a study of water quality conditions and 
factors affecting water quality conditions in Lake Shastina, and develop a plan 
for addressing factors affecting water quality conditions to bring Lake Shastina 
into compliance with water quality standards, the TMDLs, and the NPS Policy.   
 
The study and plan shall be submitted to the Regional Water Board Executive 
Officer for review, comment and approval.  Within 5 years of EPA approval of 
the TMDL (by January 26, 2012), the responsible parties shall begin 
implementing the plan. 
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Table 4-14   Shasta River Dissolved Oxygen and Temperature TMDL Implementation Actions (cont.) 

Source or 
Land Use 
Activity 

Responsible 
Parties 

Actions to Address Dissolved Oxygen and Water Temperature 
Impairment 

Dwinnell Dam  • Montague Water 
Conservation 
District (MWCD) 

Within 2 years of EPA approval of the TMDL (by January 26, 2009), the 
MWCD shall report in writing to the Regional Water Board on a plan to bring 
the discharge from Dwinnell Dam into compliance with water quality standards, 
the TMDLs, and the NPS Policy. 

City of Yreka 
Wastewater 
Treatment 
Facility 
(Yreka WWTF) 
 
 

• City of Yreka 
 
 
 
• Regional Water 

Board 
 
 
 
 
 

Yreka Wastewater Treatment Facility Actions: 
The Yreka WWTF shall comply with existing Regional Water Board Orders and 
Monitoring and Reporting Programs. 
 
Regional Water Board Actions: 
The Regional Water Board will: 

• Pursue aggressive compliance with Order No 96-69 and CAO No. R1-
2004-0037.   

• Continue vigorous oversight and enforcement of Monitoring and 
Reporting Program No. R1-2003-0047 to ensure timely submittal of 
sampling and analytical results from the operators of the Yreka 
WWTF. 

Urban and 
Suburban Runoff 
 
 
 
 
 
 
 
 
 
 
 
 
 

• City of Yreka 
 
• City of Weed  
 
• City of 

Montague 
 
• Community of 

Edgewood 
 
• Communities of 

Lake Shastina  
 
• Other 

landowners with 
suburban runoff 

 
 
 
 

• Regional Water 
Board 

 
 
 
 
 

Actions: 
The cities of Yreka, Weed, Montague, the communities of Lake Shastina, and 
other landowners with suburban runoff should identify possible pollutants, their 
sources, and volumes of polluted runoff from urban and suburban sources 
within their spheres of influence that may discharge, directly or indirectly, to 
waters of the Shasta River watershed. 
 
Cities and other landowners with suburban runoff should implement the 
applicable measures from the NPS Policy. See Appendix D of this Action Plan 
for examples of some of these applicable measures. 
 
Within two years of EPA approval of the TMDL (by Jan. 2009), cities and 
landowners with suburban runoff shall develop a plan to minimize, control, and 
preferably prevent discharges of fine sediment, nutrients and other oxygen 
consuming materials and elevated temperature waste discharge from affecting 
waters of the Shasta River and its tributaries.  The plan shall be submitted to 
the Regional Water Board’s Executive Officer for review, comment and 
approval.  Within 5 years of EPA approval of the TMDL (by Jan. 2012), cities 
and landowners with suburban runoff shall begin implementing the plan. 
 
State Actions: 
The Regional Water Board will: 

• Work cooperatively with responsible parties to implement their plan, 
including appropriate management measures and reasonable time 
schedules which minimize, control, and preferably prevent discharges 
of fine sediment, nutrients and other oxygen consuming materials and 
elevated temperature waste discharge from affecting waters of the 
Shasta River and its tributaries. 

Activities on 
Federal Lands 
 
 
 
 
 
 
 
 
 

• USFS 
 
 
 
 
 
 
 
 
 
 

USFS Actions: 
The USFS should consistently implement the best management practices for 
timber harvest activities, grazing, and other activities included in the: 

• Klamath National Forest Land and Resource Management Plan 
(USFS 1995) or as amended as long as equivalent or better water 
quality protections are required. 

• Shasta-Trinity National Forest Land and Resource Management Plan 
(USFS 1995) or as amended as long as equivalent or better water 
quality protections are required. 

• Water Quality Management for Forest System Lands in California, 
Best Management Practices (USFS 2000) or as amended as long as 
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Table 4-14   Shasta River Dissolved Oxygen and Temperature TMDL Implementation Actions (cont.) 

Source or 
Land Use 
Activity 

Responsible 
Parties 

Actions to Address Dissolved Oxygen and Water Temperature 
Impairment 

Activities on 
Federal Lands 
(cont.) 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• USFS (cont.) 
 
 
 

• Regional Water 
Board 

 
 
 
 

 
 
 

 
 

 
 
 
• BLM 
 
 
 
 
 
 
 
• Regional Water 

Board 
 
 
 

equivalent or better water quality protections are required.   
 

See Appendix E of this Action Plan for some examples of these measures. 
 
Regional Water Board Actions: 
The Regional Water Board will: 

• Continue its involvement with the USFS to periodically reassess the 
mutually agreed upon goals of the 1981 Management Agency 
Agreement between the SWRCB and the USFS. 

 
• Work with the USFS to draft and finalize a Memorandum of 

Understanding (MOU).  The MOU shall be drafted and ready for 
consideration by the appropriate decision-making body of the USFS 
within two years of EPA approval of the TMDL (by January 26, 2009).  
The MOU shall include, in part, buffer width requirements and other 
management practices as detailed in Appendix E. 

 
BLM Actions: 
BLM shall implement best management grazing strategies that are detailed in 
a joint management agency document titled:  

• Riparian Management, TR 1737-14, Grazing Management for 
Riparian-Wetland Areas, USDI-BLM, USDA-FS (1997). 

 
See Appendix F of this Action Plan for some examples of these measures. 
 
Regional Water Board Actions: 
The Regional Water Board will work with the BLM to draft and finalize a 
Memorandum of Understanding (MOU).  The MOU shall be drafted and ready 
for consideration by the appropriate decision-making body of the BLM within 
two years of EPA approval of the TMDL (by January 26, 2009).  The MOU 
shall include buffer width requirements and other management practices as 
detailed in Appendix F of this Action Plan. 

Timber Harvest 
Activities on Non-
Federal Lands 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

• Private Parties 
Conducting 
Timber Harvest 
Activities 

 
 
 
 
 
• California 

Department of 
Forestry (CDF) 

 
 
 
• Regional Water 

Board 
 
 
 
 
 
 
 

Timber Harvest Related Actions: 
Parties conducting timber harvest activities should employ land stewardship 
practices that minimize, control, and preferably prevent discharges of fine 
sediment, nutrients and other oxygen consuming materials from affecting 
waters of the Shasta River and tributaries.  Landowners should also employ 
land stewardship practices and activities that minimize, control, and 
preferably prevent elevated solar radiation loads from affecting waters of the 
Shasta River and its Class I and II tributaries. 

 
State Actions: 
CDF will: 

• Ensure timber operations in the Shasta River watershed are in 
compliance with the water quality standards, the TMDLs, and NPS 
Policy. 

 
Regional Water Board Actions: 

The Regional Water Board shall use appropriate permitting and enforcement 
tools to regulate discharges from timber harvest activities in the Shasta River 
watershed, including, but not limited to: 
• Participation in the CDF timber harvest review and approval process. 

 
• Use of general or specific WDRs and waivers of WDRs, if applicable, 

to regulate timber harvest activities on private lands in the Shasta 
River watershed.   
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Table 4-14   Shasta River Dissolved Oxygen and Temperature TMDL Implementation Actions (cont.) 

Source or 
Land Use 
Activity 

Responsible 
Parties 

Actions to Address Dissolved Oxygen and Water Temperature 
Impairment 

Timber Harvest 
Activities on  
Non-Federal 
Lands (cont.) 
 
 
 
 
 
 
 

• Regional Water 
Board (cont.) 

 
 
 
 
 
 
 
 
 

• Timber harvest activities on private lands in the Shasta River 
watershed are not eligible for Categorical Waiver C included in the 
Categorical Waiver of Waste Discharge Requirements for Discharges 
Related to Timber Harvest Activities on Non-Federal Lands in the 
North Coast Region (Order No. R1-2004-0016) simply through the 
adoption of this TMDL Action Plan.  However, timber harvest activities 
on private lands in the Shasta River watershed may be eligible for 
Categorical Waivers A, B, D, E, and F, as appropriate. 

 
• If the California Forest Practice Rules (Title 14 CCR Chapters 4, 4.5 

and 10) are changed in a manner that reduces water quality 
protections, the Regional Water Board shall require plan submitters to 
maintain the level of water quality protection provided by the 2006 
Forest Practice Rules.   

 
See Appendix G of this Action Plan for select examples of 2006 Forest 
Practice Rules. 

California 
Department of 
Transportation  
Activities 
(Caltrans) 
 
 
 
 
 
 

• Caltrans 
 
 
• Regional Water 

Board 
 
 
 
 
 

Caltrans Actions: 
Caltrans shall implement the requirements of its stormwater program. 
 
Regional Water Board Actions: 
Regional Water Board shall: 

• Within two years of EPA approval of the TMDL (by January 26, 2009), 
complete an initial evaluation of the Caltrans Stormwater Program.   

 
• After the initial two-year evaluation is completed, the Regional Water 

Board shall continue periodic reviews of the program to assure 
ongoing compliance. 

 
IX. Glossary 

Adjusted Potential Effective Shade: 
The percentage of direct beam solar radiation 
attenuated and scattered before reaching the ground 
or stream surface from the potential vegetation 
conditions, reduced by 10% to account for natural 
disturbance such as fire, windthrow, disease, and 
earth movements that reduce actual riparian 
vegetation below the site potential. 

Biochemical Oxygen Demand (CBOD): 
An analytical method used as an indicator for the 
concentration of biodegradable organic matter 
present in a sample of water.  It measures the rate of 
uptake of oxygen by micro-organisms in the sample 
of water over a given period of time, and can be used 
to infer the general quality of the water and its degree 
of pollution. 

Carbonaceous Deoxygenation: 
Refers to the consumption of oxygen by bacteria 
during the breakdown of (decomposition) of organic 
(carbon-containing) material. 

Class I Tributary:  
This watercourse must have one of the following 
properties in order to be considered a Class I 
tributary, according to California Forest Practice 
Rules: (1) domestic supplies, including springs, on 
site and/or within 100 feet downstream of the 
operations area, and/or (2) fish are always or 
seasonally present onsite, includes habitat to sustain 
fish migration and spawning. 

Class II Tributary: 
This watercourse must have one of the following 
properties in order to be considered a Class II 
tributary, according to California Forest Practice 
Rules: (1) fish always or seasonally present offsite 
within 1000 feet downstream, (2) is an aquatic habitat 
for nonfish aquatic species, and/or (3) excludes Class 
III waters that are tributary to Class I waters. 

Compliance and Trend Monitoring: 
Monitoring intended to determine, on a watershed 
scale, if water quality standards are being met, and to 
track progress towards meeting water quality 
standards. 
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Dedicated Cold Water Instream Flow:  
Water remaining in the stream in a manner that that 
the diverter, either individually or as a group, can 
ensure will result in water quality benefits.  
Temperature, length, and timing are factors to 
consider when determining the water quality benefits 
of an instream flow. 

Implementation Monitoring: 
Monitoring used to assess whether activities and 
control practices were carried out as planned.  This 
type of monitoring can be as simple as photographic 
documentation, provided that the photographs are 
adequate to represent and substantiate the 
implementation of control practices. 

Instream Effectiveness Monitoring: 
Monitoring of instream conditions to assess whether 
pollution control practices are effective at keeping 
waste from being discharged to a water body.  
Instream effectiveness monitoring may be conducted 
upstream and downstream of the discharge point or 
before, during, and after the implementation of 
pollution control practices. 

Irrigation Return Flows: 
See Tailwater Return Flow. 

Natural Potential Vegetation Conditions: 
The most advanced seral stage that nature is capable 
of developing and making actual at a site in the 
absence of human interference.  Seral stages are the 
series of plant communities that develop during 
ecological succession from bare ground to the climax 
community (e.g., fully mature, old-growth).   

Nitrification: 
The oxidation of an ammonium (NH4

+) compound to 
nitrite (NO2

-) and nitrate (NO3
-), a process that 

consumes oxygen. 

Nitrogenous Deoxygenation: 
The conversion of organic nitrogen to ammonium 
(NH4

+) and the subsequent oxidation of ammonium to 
nitrite (NO2

-) and then to nitrate (NO3
-), a process that 

consumes oxygen 

Nitrogenous Biochemical Oxygen Demand 
(NBOD): 
A measure of the amount of oxygen consumed from 
the conversion of organic nitrogen to ammonium 
(NH4

+) and the oxidation of ammonium to nitrite (NO2
-) 

and subsequently (NO3
-). 

Nitrogenous Oxygen Demand: 
The conversion of organic nitrogen to ammonium by 
bacteria, a process that consumes oxygen. 

Potential Effective Riparian Shade: 
That shade resulting from topography and natural 
potential vegetation that reduces the heat load 
reaching the stream.  The difference between existing 
(baseline) and adjusted potential effective shade 
reflects the amount of effective riparian shade 
increase (i.e. reduced solar transmittance) that is 
necessary to achieve natural receiving water 
temperatures.   

Potential Solar Radiation Transmittance: 
Potential solar radiation transmittance is the amount 
of solar radiation that passes through the vegetation 
canopy and reaches the water surface, when natural 
potential vegetation conditions are achieved. 

Reaeration: 
The process whereby atmospheric oxygen is 
transferred to a waterbody. 

Salmonids: 
Fish species in the family Salmonidae, including but 
not limited to: salmon, trout, and char. 

Sediment: 
Any inorganic or organic earthen material, including, 
but not limited to: soil, silt, sand, clay, peat, and rock. 

Sediment Oxygen Demand (SOD): 
The consumption of oxygen by sediment and 
associated organisms (such as bacteria and 
invertebrates) through both the decomposition of 
organic matter and respiration by plants, bacteria, and 
invertebrates.   

Solar Radiation Transmittance: 
Solar radiation transmittance is defined as the amount 
of solar radiation that passes through the vegetation 
canopy and reaches the water surface.  A value of 1.0 
represents no shade; a value of 0.0 represents 
complete shade. 

Tailwater Return Flow: 
Water applied to a field for irrigation at rates that 
exceed soil infiltration and evaporation rates, resulting 
in runoff of irrigation water to a surface water body.  
Same as Irrigation Return Flows. 

Water Quality Compliance Model Scenario: 
A computer water quality model scenario developed 
by Regional Water Board staff that characterizes 
Shasta River watershed conditions under which the 
Basin Plan narrative temperature objective and 
numeric dissolved oxygen are met in the Shasta 
River. 
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North Coast Regional Water Quality Control Board 
5550 Skyline Blvd., Suite A 
Santa Rosa, CA 95403 
 
 
7 July 2017 
 
 
Re:  Comments on Draft Ag Waivers for  
 Shasta and Scott Rivers;  

Order No. R-1 2017-0032 and 
R-1-2017-0031 
 

Ayukii Regional Board and Staff: 
 
 Thank you for the opportunity to comment on the draft Waivers of Discharge 
Requirements for the Shasta River TMDLs (“2017 Shasta Waiver”) and for the Scott 
River TMDLs (“2017 Scott Waiver”). Unfortunately Staff is proposing to continue 
virtually unchanged the failed program begun with the 2006 Shasta and Scott Waivers, 
and carried over in the 2012 Shasta and Scott Waivers. Because the 2017 Shasta Waiver 
and the 2017 Scott Waiver fail to comply with the Non-Point Source Policy (“NPS 
Policy”), the North Coast Basin Plan (“Basin Plan”), and California’s Anti-Degradation 
Policy, the draft waivers cannot be approved, and must be substantially modified to 
include management programs, monitoring and reporting, and the evaluation needed to 
achieve compliance with water quality objectives and Total Maximum Daily Loads 
(“TMDL”). We look forward to working with Staff in developing Waivers that comply 
with State and Federal Law, and can help restore endangered salmon fisheries. 
 

I. Background 
 

Salmonid stocks in the Klamath Basin continue to suffer an existential crisis. The 
fall Chinook run in the Klamath Basin in 2016 was the lowest since systematic surveys 
began in 1978. See Summary of Scott and Shasta River Fish Data, Attached as exhibit 
A. Fall Chinook in the Scott and Shasta Rivers was also very low, and coho and lamprey 
also show continuing declines over time. Id. The North Coast Regional Water Quality 
Control Board (“RWQCB”) accepts that a primary cause of salmon declines is 
agricultural practices. Factors include 1) reduced shade; 2) tailwater return flows; 3) 
diversions and flow modifications, and; 4) impoundments. See for example Basin Plan 
at 4-69; 4-70. The Shasta has been listed pursuant to the Clean Water Act as impaired 
for dissolved oxygen (“DO”) since 1992, and temperature since 1994. The Scott was 
listed for sediment in 1992, and temperature in 1998. Thus these critical salmon rivers 



have failed to meet the water quality standards necessary to support salmon migration, 
and that are legally required, for well over 20 years. 

 
TMDLs for DO, sediment, and temperature for these rivers were incorporated into 

the Basin Plan between 2005 and 2006. The first Waivers for non-point source 
discharges to the Shasta and Scott were issued in 2006. In 2011 the RWQCB amended 
the Basin Plan to include an implementation plan for the Shasta and Scott TMDLs 
(“Action Plan”). The Action Plan included a series of studies, plans, reports, and 
collaborative efforts intended to achieve compliance. The Action Plan includes a final 
compliance deadline of 26 January 2017, requiring that all discharges from riparian 
areas, and all tailwater discharges, comply with water quality objectives, TMDLs, and 
NPS Plan requirements by that date. 

 
Yet all available data shows no meaningful progress towards compliance with 

water quality objectives and TMDLs. The available data shows no measureable trend for 
temperature in the Shasta or Scott. See for example Summary of Scott River Water 
Temperature Data, attached as exhibit B. And while data on sediment and DO in the 
rivers is sparse, no improving trend can be discerned for these impairments either. Thus 
for over 20 years since the impairment listings, and over 15 years since issuance of the 
first waivers on the Shasta and Scott, no meaningful progress on water quality has been 
achieved, and salmon stocks have continued their downward spiral.  

 
Staff now proposes to continue the failed waivers for the Shasta and Scott 

virtually unchanged for another five years. This is not only bad public policy, it is 
illegal. At least two California Courts have rejected Regional Boards’ refusals to 
provided meaningful regulation for agriculture. See Asociacion de Gente Unide por el 
Agua v. Central Valley Regional Board, (“Agua”)(2012) 210 Cal. App. 4th 1255; 
Monterey CoastKeeper v. California State Water Resources Control Board, 
(“Coastkeeper”) (2015) No. 34-2012-80001324 (attached as Exhibit C). Yet staff 
ignores the requirements of the NPS Plan, the Basin Plan, California’s Anti-Degradation 
Policy in the 2017 Shasta and Scott Waivers. To comply with State Law, and more 
importantly to make progress towards restoring salmon, the waivers must be redrafted to 
comply with each of these requirements. 

 
II. The 2017 Shasta and 2017 Scott Waivers are Inconsistent with the Non-Point 

Source Policy 
 
 In 2004, the State Water Resources Control Board (“SWRCB”) adopted the 
Policy for Implementation and Enforcement of Non-Point Source Pollution Control 
Programs. The NPS Policy has the force and effect of a regulation, and must be 
complied with for all non-point source permitting, including waivers such as the 2017 
Shasta and Scott Waivers. Coastkeeper  at 4. The NPS Plan has also been incorporated 
into the Basin Plan, reaffirming the requirement that RWQCB staff comply with its 
requirements. The Policy states: 
 



Before approving or endorsing a specific NPS pollution control implementation 
program, a RWQCB must determine that there is a high likelihood the 
implementation program will attain the RWCQB’s stated water quality objectives. 
NPS Policy at 11. 
 

The NPS Policy requires that waivers contain five “Key Elements.” Waivers must: 1) 
explicitly address non-point source pollution in a manner that achieves and maintains 
water quality objectives; 2) include a description of management practices and program 
elements expected to be implemented; 3) includes a time schedule and quantifiable 
milestones designed to measure progress towards achieving water quality objectives; 4) 
includes sufficient feedback mechanisms to ensure that the program is achieving its 
stated purpose, and ascertain whether additional or different actions are required, and; 
5) state the potential consequences for failure to achieve the programs objectives. NPS 
Policy at 11-15; Monterey at 4-5.  
 

A. 2017 Shasta Waiver 
 

While the 2017 Shasta Waiver mentions the NPS Policy in providing background 
on the issuance of the 2012 Shasta Waiver, the 2017 Waiver fails to conduct any 
analysis relating to the NPS Plan, or to make any demonstration that the Waiver 
complies with the NPS Plan. The 2017 Shasta Waiver fails to comply with the NPS 
Policy for at least three reasons. 

 
First, the 2017 Waiver fails to address non-point source pollution in a manner that 

achieves and maintains water quality objectives. Specifically, the 2017 Shasta Waiver 
includes no analysis or determination “that there is a high likelihood the 
implementation program will attain the RWQCB’s stated water quality objectives.” 
NPS Plan at 11. And while the 2017 Shasta Waiver fails to conduct any quantitative 
analysis relating to water quality objective compliance, given the unchanging 
impairment in the Shasta, no meaningful analysis could conclude that continuing the 
existing program, as proposed by the 2017 Shasta Waiver, will achieve compliance 
with water quality objectives and TMDLs in this generation.  The Shasta waiver 
program was first adopted in 2006. Essentially the same program—“focused” 
RWQCB requirements on a subset of farmers, including management practices and 
reporting, at the discretion of the RWQCB Executive Director— was carried over into 
the 2012 Shasta Waiver, and is proposed for another five years. During the prior ten 
years of waiver implementation, no measureable progress towards water quality 
objectives and TMDL compliance has been achieved, and salmon stocks continue to 
shrink. Rather than ensuring that water quality objectives and TMDLs will be met, the 
2017 Shasta Waiver ensures that they will not. As such the 2017 Shasta Waiver is 
illegal. 

 
Second, the 2017 Shasta Waiver fails to provide a timeline and quantifiable 

milestones designed to measure progress towards achieving water quality objectives 
and TMDLs. Instead the 2017 Shasta Waiver maintains an entirely discretionary 
program, with no milestones or timelines. And while the 2017 Shasta Waiver attaches 



the Action Plan, which does include timelines and milestones, that Action Plan was 
adopted in 2011, and all the dates for deadlines and milestones have already passed. 
Thus rather than setting out deadlines and milestones, the Action Plan documents the 
failure of the 2012 Shasta Waiver, and now the 2017 Shasta Waiver, to meet the 
deadlines and milestones required by the Basin Plan. 

 
Third, the 2017 Shasta Waiver fails to include a workable feedback mechanism. 

The NPS Policy requires monitoring, reporting, and analysis sufficient to evaluate 
progress, and to adjust where necessary. While the monitoring can be focused on 
management practices implementation—mere implementation cannot be substituted 
for actual compliance with water quality objectives. NPS Policy at 7.  

 
The 2017 Shasta Waiver includes no meaningful feedback mechanism. Instead it 

provides only the possibility of reporting by dischargers, at the Executive Director’s 
discretion. And while the Basin Plan (incorporating TMDLs) sets out specific, numeric 
standards to protect salmon, designated by reach of the river, and allocated by source, 
See Basin Plan at pp. 4-72 to 4-74, the 2017 Shasta Waiver includes zero discharge or 
receiving water monitoring. Thus any meaningful evaluation of the 2017 Shasta 
Waiver’s contribution towards water quality objective or TMDL compliance is 
impossible. 

 
The 2017 Shasta Waiver further fails to conduct any evaluation of the 

effectiveness of the feedback mechanism carried over from the 2012 Shasta Waiver. 
The Action Plan for the Shasta TMDLs includes numerous monitoring, reporting, and 
program development requirements for the RWQCB, diverters, dischargers, and State 
and Federal agencies. 1 The 2017 Shasta Waiver fails completely to evaluate the 
effectiveness of these feedback mechanisms—whether the plans and reports were 
completed and submitted, were as required by the Action Plan, whether RWQCB staff 
reviewed them, or if they were implemented or even considered by the RWQCB or the 
dischargers. Almost none of these reports are available on the RWQCB website, so 
evaluation by the public is problematic as well. Without any analysis of the 
effectiveness of the program in the 2012 Shasta Waiver, the 2017 Shasta Waiver 
cannot be consistent with the NPS Policy. 

																																																								
1 See for example: Basin Plan at 4-77 (farmer’s Annual Reports); 4-78 (RWQCB 
Development of Monitoring Plan)(Ranch Management Plans)(RWQCB Proposed 
Riparian Rules and Regulations by 2007); 4-79 (all riparian discharges in compliance 
with WQS and TMDL by 26 Jan 2017)(tailwater return flow management annual 
reports); 4-80 (RWQCB adopt tailwater prohibitions, WDRs or waivers)(compliance with 
all WQS and TMDL for tailwater discharges by 26 Jan 2017); 4-81 (diverters provide 
final report to RWQCB documenting dedicated cold water instream flows by 26 Jan 
2012); 4-82 (where efforts to achieve DO and temp objectives inadequate as of 26 Jan 
2012, RWQCB to recommend to SWRCB to seek modification to adjudication)(irrigators 
to achieve 50% reduction in DO demand u all minor impoundments by 26 Jan 2008); 4-
83 (plan to bring Lake Shastina into compliance with WQS and TMDLs submitted to 
RWQCB by 26 Jan 2012).  



 
B. The 2017 Scott Waiver 

  
The 2017 Scott Waiver includes no mention of the NPS Policy, and fails to 

conduct any analysis relating to the NPS Policy, or to make any demonstration that the 
Waiver complies with the NPS Policy. As with the 2017 Shasta Waiver, the 2017 
Scott Waiver is inconsistent with the NPS Policy in at least three ways. 

 
First, the 2017 Waiver fails to address non-point source pollution in a manner that 

achieves and maintains water quality objectives. As with the 2017 Shasta Waiver, the 
2017 Scott Waiver fails to conduct any quantitative analysis relating to water quality 
objective compliance, and given the unchanging impairment in the Scott, no 
meaningful analysis could conclude that continuing the existing program will achieve 
compliance with water quality objectives and TMDLs.  As noted above, the Scott 
waiver program was first adopted in 2006. The same program—“focused” RWQCB 
requirements on a subset of farmers, including management practices and reporting, at 
the discretion of the RWQCB Executive Director—was carried over into the 2012 
Scott Waiver, and is proposed for another five years. During the prior ten years of 
waiver implementation, no measureable progress towards water quality objectives and 
TMDL compliance has been achieved, and salmon stocks continue to shrink. Rather 
than ensuring that water quality objectives and TMDLs will be met, the 2017 Scott 
Waiver ensures that they will not. 

 
Second, the 2017 Scott Waiver fails to provide a timeline and quantifiable 

milestones designed to measure progress towards achieving water quality objectives 
and TMDLs. Instead the 2017 Scott Waiver maintains an entirely discretionary 
program, with no milestones or timelines. And while the 2017 Scott Waiver attaches 
the Action Plan, which does include timelines and milestones, that Action Plan was 
adopted in 2011, and all the dates for deadlines and milestones passed between 2008 
and January of 2017.  

 
Third, 2017 Scott Waiver includes no meaningful feedback mechanism. Instead it 

provides only the possibility of reporting by dischargers, at the Executive Director’s 
discretion. And while the Basin Plan (incorporating TMDLs) sets out specific, numeric 
standards to protect salmon, designated by reach of the river, and allocated by source, 
See Basin Plan at pp. 4-60 to 4-63, the 2017 Scott Waiver includes zero discharge or 
receiving water monitoring. Thus any meaningful evaluation of the 2017 Shasta 
Waiver’s contribution towards water quality objective or TMDL compliance is 
impossible. 

 
The 2017 Scott Waiver further fails to conduct any evaluation of the effectiveness of 

the feedback mechanism carried over from the 2012 Scott Waiver. The Action Plan for 
the Scott TMDLs includes numerous monitoring, reporting, and program development 



requirements for the RWQCB, diverters, dischargers, and State and Federal agencies. 2 
The 2017 Scott Waiver fails completely to evaluate the effectiveness of these feedback 
mechanisms—whether the plans and reports were completed and submitted, were as 
required by the Action Plan, whether RWQCB staff reviewed them, or if they were 
implemented or even considered. A monitoring plan for the Scott is posted on the 
RWQCB website, and was apparently developed in 2011. See Scott River Watershed 
Water Quality Compliance and Trend Monitoring Plan. However the 2017 Scott Waiver 
nowhere mentions the monitoring program, whether it was implemented, or any results of 
any monitoring that was conducted. Without any analysis of the effectiveness of the 
program in the 2012 Scott Waiver, the 2017 Scott Waiver cannot be consistent with the 
NPS Policy. 

 
III. The 2017 Shasta and 2017 Scott Waivers are Inconsistent with Water Code 

Section 13269 and the Basin Plan 
 
 The TMDLs (allocating load consistent with compliance with water quality 
objectives) applicable to the Shasta and Scott rivers were incorporated into the Basin Plan 
in 2006. In 2011 the RWQCB amended the Basin Plan to include the Action Plans for the 
Shasta and Scott.  
 
 The California Water Code authorizes waivers only where they are both 
consistent with the applicable Basin Plan and in the public interest. Water Code Section 
13269, See also Monterey at 25. The waiver must include monitoring “designed to 
support the development and implementation of the waiver program, including, but not 
limited to, verifying the adequacy and effectiveness of the waiver’s conditions.” Id.  
 
 A. 2017 Shasta Waiver 
 
 As noted above, the 2017 Shasta Waiver includes no discharge or receiving water 
monitoring. Instead any monitoring will be conducted solely at the discretion of the 
Executive Director of the RWQCB, and then only as to implementation of management 
measures. See 2017 Shasta Waiver at ¶ 11.   
 
 In contrast the Shasta TMDLs for temperature and dissolved oxygen provide 
specific, quantitative load allocations. Irrigation return flows are prohibited from 
increasing receiving water temperatures, surface flows temperatures must be reduced by 
1.2 to 2.1 degrees centigrade at specific river mile locations, and detailed shade/solar heat 
requirements. Similarly the dissolved oxygen TMDLs set out specific percentages that 
dissolved oxygen demand must be reduced in specific river reach lengths to comply with 
water quality objectives. 
 

																																																								
2 See for example: Basin Plan at 4-65 (RWQCB to develop and take permitting actions to 
address shade removal; ED to report on status by 8 Sept 2009)(study plan re: hydrologic 
connection to groundwater by 8 Sept 2007); 4-67 (RWQCB to require Riparian 
Management Plans. Criteria for plans by 8 Sept 2008).  



 The 2017 Waiver is inconsistent with the Basin Plan and Water Code Section 
13269 for at least two reasons: 
 
 First, the entirely discretionary pollution management elements of the 2017 
Shasta Waiver bear no reasonable relationship to the waste load allocations set out in the 
Basin Plan. The waiver includes no data or analysis as to how the measures will ensure 
compliance with the waste load allocations. The program’s implementation has been 
extremely limited since 2006 (23 of 150 high priority farms assessed to date, for 
example) and no quantitative analysis of the impact of that limited program to date, or the 
management practices implemented is articulated in the waiver. Given the lack of 
monitoring data, it is unclear how such an analysis could be conducted, and in any event 
receiving water data indicates that water quality impairment is unchanged. Finally, and 
perhaps most damning, is the 2017 Shasta Waiver’s inconsistency with the final TMDL 
and water quality objective compliance deadline set out in the Action Plan. The Action 
Plan, and thus the Basin Plan, requires compliance with all water quality objectives and 
TMDL waste load allocations for a) all discharges associated with riparian land use 
activities, Action Plan at 4-79, and b) all tailwater return flows, Id at 4-80, no later than 
26 January 2017. Thus to be consistent with the Basin Plan, the 2017 Waiver must 
include limitations sufficient to ensure compliance with standards for riparian and 
tailwater flows immediately. The 2017 Shasta Waiver fails completely to ensure 
compliance with the Basin Plan limits, both for the TMDL waste load allocations 
generally, and specifically for riparian and tailwater discharges, and is therefore illegal. 
 
 Second, the 2017 Shasta Waiver’s discretionary monitoring, focused entirely on 
evaluating implementation of those few management practices the Executive Officer 
deems appropriate, cannot evaluate compliance with the TMDL waste load allocations 
imposed by the Basin Plan. The 2017 Shasta Waiver includes no receiving water 
monitoring, and no field evaluation, let alone the reach by reach sampling and analysis 
required to establish compliance with the TMDLs. And the 2017 Waiver specifically fails 
to require any sampling of riparian flows, or tailwater flows—flows required to comply 
with the standards in the Basin Plan six months ago. Because the 2017 Shasta Waiver 
fails to include monitoring sufficient to demonstrate compliance with applicable Basin 
Plan limits, it violates Water Code Section 13269. 
 
 B. 2017 Scott Waiver 
 
 As with the 2017 Shasta Waiver, the 2017 Scott Waiver includes no discharge or 
receiving water monitoring. Any monitoring will be conducted solely at the discretion of 
the Executive Director of the RWQCB, and then only as to implementation of 
management measures.   
 
 The Scott TMDLs for sediment and temperature provide specific, quantitative 
load allocations. For example, sediment load is allocated in tons/sq.mi.-yr, with 
reductions by percentages and sources. Basin Plan at 4-60.  
 



 Again as with the 2017 Shasta Waiver, the 2017 Scott Waiver is inconsistent with 
the Basin Plan and Water Code Section 13269 for at least two reasons: 
 
 First, the entirely discretionary pollution management elements of the 2017 Scott 
Waiver bear no reasonable relationship to the waste load allocations set out in the Basin 
Plan. The waiver includes no data or analysis as to how the measures will ensure 
compliance with the waste load allocations. Given the lack of monitoring data, it is 
unclear how such an analysis for sediment could be conducted.  In any event receiving 
water data for temperature indicates that water quality impairment has been unchanged 
over the 10 year life of the waiver program. See Summary of Scott river Water 
Temperature Data.  
 
 Second, the 2017 Scott Waiver’s discretionary monitoring, focused entirely on 
evaluating implementation of those few management practices the Executive Officer 
deems appropriate, cannot evaluate compliance with the TMDL waste load allocations 
imposed by the Basin Plan. The 2017 Scott Waiver includes no receiving water 
monitoring, and no field evaluation, let alone the reach by reach sampling and analysis 
required to establish compliance with the TMDLs. Because the 2017 Scott Waiver fails to 
include monitoring sufficient to demonstrate compliance with applicable Basin Plan 
limits, it violates Water Code Section 13269. 
 
IV. The 2017 Shasta and 2017 Scott Waivers Conduct No Anti-Degradation 

Analysis, and Violate Anti- Degradation Prohibitions 
 

In 1968, the State Board adopted Resolution No. 68-16, Statement of Policy with 
Respect to Maintaining High Quality of Waters in California.  Resolution No. 68-16 
provides that existing high-quality waters must be maintained unless the state can show 
that “any change will be consistent with maximum benefit to the people of the State, will 
not unreasonably affect present and anticipated beneficial use of such water, and will not 
result in water quality less than that prescribed in the policies.” The policy also requires 
the “best practicable treatment or control of the discharge necessary” to assure the highest 
water quality “consistent with maximum benefit to the people of the State.”  
 

In 1990, the State Board issued Administrative Procedures Update (APU) 90-004, 
Antidegradation Policy Implementation for NPDES Permitting (July 2, 1990) ( “APU90-
004”), which provides guidance for implementing Resolution No. 68-16. APU 90-004 
clarifies that an anti-degradation analysis must be done on a pollutant-by-pollutant basis. 
APU 90-004 specifically requires the Boards to compare the baseline water quality—
which is “the best quality of the receiving water that has existed since 1968”—to the 
water quality standards for each pollutant. APU 90-004 at 4.  It also clarifies that state 
anti-degradation policy completely prohibits any degradation in waters that do not meet 
water quality standards.  Finally, APU 90-004 identifies specific findings that must be 
made before degradation of high-quality waters can be allowed. In sum, State anti-
degradation requirements mandate that high water quality be maintained, unless 
degradation is justified based on specific findings. APU 90-004 at 4-5; See also Monterey 
at 5-7. And in no case may impaired waters be further degraded. Id.  





Exhibit A 
 
 
SUMMARY OF SCOTT AND SHASTA RIVER FISH DATA 
Data collected by CDFW and collaborators 

Compiled/graphed by Riverbend Sciences (or by CDFW), 6/27/2017, for use by the members of the 

Klamath Tribal Water Quality Consortium. 

 

 

The fall Chinook salmon run in the Klamath Basin in 2016 was the lowest since systematic surveys began 

in 1978, with only 27,353 fish compared to a long-term average of 127,013 fish (Figure 1). Fall Chinook 

numbers in the Scott and Shasta Rivers were also very low in the 2016 (Figure 2), though not quite as 

poor as in the rest of the Klamath Basin. The reliable long-term dataset for coho salmon escapement is 

much shorter, starting in 2007 in the Scott River and 2001 in the Shasta River (Figure 3). Coho salmon 

predominately follow a 3-year life cycle, so population trends can be viewed as three separate cohorts. 

In the early years of the record, there was one coho cohort in the Shasta and Scott sub-basins that was 

much stronger than the rest (i.e., 2001, 2004, 2007); however, it appears to have declined in 2016 in the 

Scott and in the past three generations in the Shasta (2010, 2013, 2016) (Figure 3). The Shasta River 

coho population is heavily influenced by hatchery strays, in part due to a change in hatchery practices 

which began in 2010 (Figure 3). Data on juvenile coho in the Scott River shows the dominant cohort 

declining in the most recent generation (2016) but an increase for the weakest cohort (2015) (Figure 4). 

In the Shasta River, all three cohorts of juvenile coho appear to be declining over time (Figure 5). 

Juvenile lamprey catch has also declined in abundance in recent years in both rivers (Figure 6). 

 

 

  



 

Figure 1. Estimated fall chinook run size (before in-river harvest) in the Klamath Basin, 1978-2016.  Data 
from CDFW (2017) Klamath Basin “megatable”.  Data for 2016 are provisional. 
 

 

Figure 2. Fall chinook spawning escapement in Scott (top panel) and Shasta (bottom panel) sub-basins, 
1978-2016.  Data from CDFW (2017) Klamath Basin “megatable”.  Data labels are sums of adults plus 
grilse. 
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Figure 3. Adult coho spawning escapement in Scott (top panel) and Shasta (top panel) sub-basins, 2001-
2016.  Bars are color-coded by the 3-year life cycle as a visual aid. Hatchery strays were only estimated 
in Shasta River in 2007-2014 (no carcasses found in 2015 and 2016 results not yet available); total 
counts include hatchery strays. Iron Gate hatchery began releasing surplus adults in 2010. Data sources 
for Scott River video weir: 2007-2015 from Chesney and Knechtle (2016a), 2016 from Bill Chesney 
(unpublished). Data sources for Shasta River: 2001-2015 from Chesney and Knechtle (2016b), 2016 from 
Bill Chesney (unpublished). Data are incomplete in some years due to high flow conditions (see reports 
for details). 

Narrow red bars are 
hatchery strays 

NA NA 



 

Figure 4. Population estimates for juvenile 1+ coho salmon outmigrants at Scott River rotary screw trap, 
2003-2016.  Chart from Chesney (2017) presentation to the Klamath Basin Monitoring Program (KBMP). 

 

 

Figure 5. Population estimates for juvenile 1+ coho salmon outmigrants at Shasta River rotary screw 
trap, 2003-2016.  Chart from Chesney (2017) KBMP presentation. 



 

Figure 6. Catch of juvenile lamprey at Shasta and Scott River rotary screw traps, 2000-2013.  Chart from 
Chesney (2017) KBMP presentation. 
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Exhibit B 
 
 
 
SUMMARY OF SCOTT RIVER WATER TEMPERATURE DATA 
Data collected by a multitude of entities 
Compiled/graphed by Riverbend Sciences, 6/27/2017, for use by the members of the Klamath Tribal 
Water Quality Consortium. 
 

Klamath Tribal Water Quality Consortium has commissioned an analysis of Klamath Basin stream 
temperatures which is currently in progress. For that analysis, Riverbend Sciences has compiled 
approximately 29 million individual measurements of stream temperature collected by a multitude of 
entities, totaling over 4,500 site-years. In these comments on the TMDL waiver, we present some 
preliminary excerpts from that ongoing analysis. Unfortunately, we had a difficult time obtaining data 
for the private lands in the Shasta and Scott Rivers, so our ability to analyze potential changes in 
temperature conditions is limited to a relatively small number of sites. 

Stream temperatures at a single site can vary substantially from year to year, making it difficult to 
determine whether locally controllable factors such as riparian conditions or streamflow are changing or 
if any apparent changes in stream temperatures are just year to fluctuations in climate. The upcoming 
Klamath Tribal Water Quality Consortium will use stream network spatial statistical models to address 
these questions. In the interim, for these TMDL waiver comments we utilize a simpler approach to 
dealing with climate. Rather than attempting to correct for year-to-year differences in climate, we 
calculated an index which designates years as cool vs. warm at the geographic scale of the 
Lower/Middle Klamath Basin, so that when an annual time series for a site is displayed it can be placed 
in context. Then index of cool vs. warm years is based on the MWMT relative anomaly (i.e., ratio of 
MWMT for individual years to the mean MWMT calculated from all years) using a method previously 
developed by Asarian (2016) in the South Fork Trinity River and as calculated as follows. First, using only 
those sites with at least five years of data, we calculated each site’s mean MWMT. For each site, we 
then divided the MWMT for each year by the mean MWMT. The result is the relative anomaly, a unitless 
ratio which can then be averaged across all sites within a year, allowing relatively “apples-to-apples” 
comparisons of the general warmth of each year (Figure 1). The five warmest years were 1992, 2006, 
2009, 2014, 2015 and the five coolest years were 1995, 2008, 1993, 1999, 2011 (Figure 2). 

Figures 3 through 6 show time series of Maximum Weekly Maximum Temperature (MWMT) at several 
Scott River sites collected by USFS, USFWS, and QVIR. MWMT is the average daily maximum 
temperature during the hottest seven-day period of the year. Adjacent sites are grouped together for 
comparison. Recent years such as 2014 and 2015 were among the warmest on record at the Scott River 
sites, suggesting that temperature conditions in the Scott River have not improved since the adoption of 
the TMDLs. The inter-annual pattern at the Shasta River sites (Figures 7 through 9) is generally similar to 
the Scott River sites (i.e., not improving over time), except CDFW’s site BSC 1 the mouth of Big Springs 
Creek on the Nature Conservancy’s Big Springs Ranch where MWMT appears to have decreased since 
2008 despite adverse climate conditions in 2014-2015. 
  



 
Figure 1. Annual time series of MWMT relative anomaly (i.e., ratio of a site-year’s MWMT to a site’s 
mean MWMT) for each site and year (black circles). Large red circles are the mean of all sites within a 
year. Warm years have relative anomalies greater than 1 while cool years have relative anomalies less 
than 1. The analysis includes hundreds of sites in the Lower and Middle Klamath Sub-Basins including 
many in the Scott sub-basin but not many in the Shasta sub-basin. 
 
 

 
Figure 2. Mean of MWMT relative anomaly (i.e., mean ratio of a single-year MWMT to a mean MWMT) 
for each year 1990 to 2016, indicating generalized basin-scale cool and warm years. X-axis is sorted in 
same order as y-axis. Points in this graph are the same as the red circles in the previous figure. Warm 
years have relative anomalies greater than 1 while cool years have relative anomalies less than 1. 
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Scott River near Mouth (river mile 0-0.5 up to Roxbury Bridge): 

 
 
Figure 3. Time series of Maximum Weekly Maximum Temperature (MWMT) at the Scott River near its 
mouth. Each point is one year, site, and source entity. Each site is shown as a unique symbol shape, 
which is then colored by MWMT according to year type.  
 
 
Scott River at second bridge (river mile 1.5):  

 
Figure 4. Time series of Maximum Weekly Maximum Temperature (MWMT) at the Scott River 1.5 miles 
upstream from its mouth. Each point is one year, site, and source entity. Each site is shown as a unique 
symbol shape, which is then colored by MWMT according to year type. Data from USFWS site in 2013, 
2015-2016 are omitted from this graph because they do not match the pattern observed at adjacent 
sites and may be erroneous.  



Scott River near USGS gage: 

 
Figure 5. Time series of Maximum Weekly Maximum Temperature (MWMT) at the Scott River at the US 
Geological Survey streamflow gage at the outlet of Scott Valley. Each point is one year, site, and source 
entity. Each site is shown as a unique symbol shape, which is then colored by MWMT according to year 
type.  
 
East Fork Scott River upstream of confluence with mainstem Scott River: 

 
Figure 6. Time series of Maximum Weekly Maximum Temperature (MWMT) at the East Fork Scott River 
upstream of the confluence with the mainstem Scott River. Each point is one year, site, and source 
entity. Each site is shown as a unique symbol shape, which is then colored by MWMT according to year 
type.  
  



Shasta River near mouth: 

 
 
Figure 7. Time series of Maximum Weekly Maximum Temperature (MWMT) at the Shasta River near its 
mouth. Each point is one year, site, and source entity. Each site is shown as a unique symbol shape, 
which is then colored by MWMT according to year type.  
 
Shasta River upstream of confluence with Parks Creek: 

 
Figure 8. Time series of Maximum Weekly Maximum Temperature (MWMT) at two adjacent sites on the 
Shasta River monitored by CDFW. SBS 9 is the upstream of the confluence of Parks Creek and SBS 7 is 
another 75 meters upstream. Each point is one year, site, and source entity. Each site is shown as a 
unique symbol shape, which is then colored by MWMT according to year type.  
  



Lower and middle reach of Big Springs Creek (tributary to Shasta River): 

 

 

Figure 9. Time series of Maximum Weekly Maximum Temperature (MWMT) at two sites in Big Springs 

Creek monitored by CDFW. BSC 1 is the mouth of Big Springs Creek and BSC 2 is approximately halfway 

between Big Springs Lake and the mouth of Big Springs Creek (between the second and third road 

crossing). Each point is one year, site, and source entity. Each site is shown as a unique symbol shape, 

which is then colored by MWMT according to year type.  

 

 
 
REFERENCES 
 
Asarian, J.E. 2016.  Stream Temperatures in the South Fork Trinity River Watershed 1989-2015.  

Prepared by Riverbend Sciences for The Watershed Research and Training Center, Hayfork, CA. 61p. + 

appendices. Available online at: 

https://drive.google.com/open?id=0B2p7GuVSL4OXd2hoLWFYZnRzMUk 
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