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June 10, 2015 

 

Adrianna Crowl 
State Water Resources Control Board 
Office of Chief Counsel 
P.O. Box 100 
Sacramento, CA  95812-0100 
adrianna.crowl@waterboards.ca.gov 

 

Dear Members of the State Water Resource Board: 

 

Sonoma-Marin Area Rail Transit District (“SMART”) respectfully submits 
the attached Petition regarding Cleanup and Abatement Order No. R2-
2015-0016 for the Mira Monte Mitigation Project signed and dated May 
18, 2015 by Executive Officer Bruce H. Wolfe of the San Francisco Bay 
Regional Water Quality Control Board (“San Francisco Bay Regional 
Board”). 

 

SMART is committed to working cooperatively with the San Francisco Bay 
Regional Board and the California Department of Fish and Wildlife to 
expedite remediation of the failed California Department of Fish and 
Wildlife’s owned and maintained berm (levee) and the subject of the 
Cleanup and Abatement Order.  SMART shares the goal of protecting the 
seasonal freshwater wetlands of the Petaluma Marsh Wildlife Area from 
salt or brackish tidal inundation.  
 
The fact is a berm (levee), owned and maintained by California 
Department of Fish and Wildlife, failed at two locations some 60 days 
after SMART finished their phase 1 restoration project at the former Mira 
Monte Marina. On May 4, 2015, the undersigned met with director of 
California Department of Fish and Wildlife Chuck Bonham and we both 
agreed that as two property owners (though disagreeing on the cause of 
the failure) we should, at a minimum, take immediate preventive 
measures on our respective properties. Towards that end, SMART has 
voluntarily and at its own expense installed a temporary dike and 
continues having discussions with California Department of Fish and 
Wildlife regarding a global resolution.  
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While SMART remains committed to resolving this matter, it is compelled to submit this Petition.  
SMART has serious concerns that the Cleanup and Abatement Order as written, exceeds the San 
Francisco Bay Regional Board’s statutory authority, violates the Water Code’s requirements 
regarding issuance of a Cleanup and Abatement Order and contains factual and legal errors. In 
addition, the Cleanup and Abatement Order sets infeasible requirements by requiring SMART to 
reconstruct a levee that it does not own, control or manage. 

 

Under California law there is no authority that grants to Regional Boards the jurisdiction to 
adjudicate and determine legal disputes between property owners related to the legal 
responsibility for a failed berm. Furthermore, California law does not authorize a Regional Board to 
serve a Cleanup and Abatement Order on a party that has not discharged “waste” as such is 
defined by law. Under California law SMART is not the proper party to receive this Cleanup and 
Abatement Order because the alleged discharge of sediment and debris is from property owned, 
controlled and maintained by California Department of Fish and Wildlife not SMART. 

 

The allegations and legal conclusions contained in the Cleanup and Abatement Order are not 
“evidence”, in fact the photographs submitted with the attached Cleanup and Abatement Order 
favor  SMART’s position that the Cleanup and Abatement Order is inappropriate and improper. For 
example, attachment 4, photo 1 in the Cleanup and Abatement Order provides an exhibit that 
demostrates the berm failure occurred on property owned, controlled and maintained by the 
California Department of Fish and Wildlife.  Attachment 4, photo 2 provides an exhibit that the 
dominant vegetation type on the California Department of Fish and Wildlife berm and the lower 
elevation inboard side has historically contained salt marsh, not freshwater, vegetation.  
Attachment 4, photo 2 also provides that the tidal flow that allegedly escaped California 
Department of Fish and Wildlife’s failed berm was contained within the lower elevation of the 
existing salt marsh vegetation area in the Petaluma Marsh Wildlife Area and did not migrate into 
the higher elevation of the freshwater vegetation area. 
 
The issuance of the Cleanup and Abatement Order is beyond the jurisdiction of the San Francisco 
Bay Regional Board, inappropriate, improper and not supported by the evidence for the 
following reasons: 
 
SMART is not a discharger of waste as defined in the California Water Code. 
 
SMART does not dispute that a Regional Board is authorized pursuant to Water Code Section 13304 
to issue a Cleanup and Abatement Order to any person who causes waste to be discharged into the 
waters of the State or creates a condition of pollution or nuisance. However, under the facts 
alleged in the Cleanup and Abatement Order, SMART has neither discharged waste nor created 
pollution or a nuisance. 
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The finding that SMART’s mitigation project was the legal cause for the failure of the California 
Department of Fish and Wildlife berm exceeds the Regional Board’s statutory authority. 
 

The San Francisco Regional Board lacks any statutory authority to resolve the legal dispute or make 
legal findings regarding the responsibility for the California Department of Fish and Wildlife berm 
breach. 

 
Generally, Regional Boards have primary responsibility for coordination and control over water 
quality issues.  Regional Boards may adopt policies and procedures that govern the regulation, 
oversight, investigation and remediation of contaminated water for public use.  Regional Boards 
are also authorized to formulate and adopt water quality control plans (Water Code section 13240 
et seq). 
 
However the Regional Boards administrative authority does not displace judicial authority.  
Regional Boards have neither statutory authority nor jurisdiction to adjudicate legal issues between 
third parties such as the legal cause and responsibility for California Department of Fish and 
Wildlife’s berm failure.  The CAO’s unilateral and factually unsupported finding that SMART’s 
project was the legal cause of the berm failure is beyond the Regional Board’s statutory jurisdiction 
and should be set aside by the State Board. 

 

The Cleanup and Abatement Order denied SMART due process and is factually and legally 
unsupported by the evidence.  

 

Due process is a fundamental principle of fairness in all legal matters.  All legal procedures set by 
statue, including notice and opportunity to be heard, must be followed to insure that no prejudicial 
or unequal treatment will result. 
 
In this case, it is alleged in the Cleanup and Abatement Order that sediment, debris, and turbid 
water, was discharged into freshwater habitat. The Cleanup and Abatement Order provides no 
evidence of pollution or contamination as such is defined by law (Water code section 13050). The 
Cleanup and Abatement Order contains no allegation that a water system was threatened or that 
the alleged “discharge” created a public health hazard. The Cleanup and Abatement Order contains 
no acknowledgement that the “freshwater” habitat was already compromised by incursion of 
saline/brackish water unrelated to SMART’s project. Moreover, the Cleanup and Abatement Order 
fails to acknowledge that SMART voluntarily undertook interim remedial measures to mitigate any 
impact to the Petaluma Marsh Wildlife Area pending discussions and resolution with California 
Department of Fish and Wildlife. 
  
This Cleanup and Abatement Order was issued without any prior notice or opportunity to comment 
by SMART.   
 

The issuing Executive Officer has failed to respond to telephonic messages and emails left by 
SMART’s General Manager. Had the San Francisco Bay Regional Board consulted with SMART prior 
to issuing the Cleanup and Abatement Order it would have learned the following facts: (1) the 
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berm is not owned or controlled by SMART, (2) the berm was subject to tidal flow, seepage and 
overtopping prior to the Mira Monte Mitigation Project, (3) the berm had reportedly failed before, 
(4) the berm is in poor condition, (5) the Petaluma Marsh Wildlife Area already contained salt 
marsh vegetation, and (6) SMART has taken voluntary interim protective measures while 
attempting to resolve the issue with the California Department of Fish and Wildlife. 

 

The sediment and debris allegedly being discharged from the failed berm is located on property 
that is not owned, maintained or controlled by SMART.  SMART is not the proper party subject to 
this order under California Water Code Section 13304. 

 
California Department of Fish and Wildlife’s berm appears to have been built prior to construction 
of the Mira Monte Marina in the 1950s. It is in poor condition and appears inadequate for its 
intended purpose to protect the Petaluma Marsh Wildlife Area from brackish water incursion. The 
berm appears to be comprised of dredge silt spoil materials. It appears that the material was 
placed on the unprepared historic marsh plain, is generally un-compacted, not engineered and 
shows signs of surficial erosion. Animal burrows are present throughout the entire length of the 
berm.  The berm also shows signs of both historic overtopping and seepage. 
 
Prior to construction of Mira Monte Marina in the 1950s the California Department of Fish and 
Wildlife berm was subjected to tidal inundation and frequency from San Antonio Creek and the 
Petaluma River. Since construction of the Marina the berm has been historically subject to muted 
tidal inundation controlled by operation of the marina tidal gate. SMART’s Mitigation Project 
completed in early 2015 returned the natural tidal flow to its pre-marina conditions. 
 
It has been reported to SMART that the berm previously experienced a breach circa 1998 in the 
vicinity of the recent breach. That breach was reportedly repaired under the direction of the 
California Department of Fish and Wildlife.   
 
Notwithstanding the significant questions of law and fact related to the cause of the current 
breach, the legal responsibility for such and the best method of repair, the Cleanup and Abatement 
Order purports to illegally and without any authority assign legal responsibility to SMART and 
orders SMART to expend its tax payer approved transit related funding on repair of California 
Department of Fish and Wildlife’s berm.  

 

SMART does not own or maintain the failed levee or the sediment or debris associated with the 
levee. 

 

As evidenced by the Cleanup and Abatement Order’s Attachment 4, photo 1 the failed levee is 
located approximately 100 feet south of SMART’s property and is owned by California Department 
of Fish and Wildlife.  In as much as the Cleanup and Abatement Order characterizes “waste 
consisting of sediment and debris from the failed levee” as being discharged into the freshwater 
habitat SMART is not the responsible “person” under Water Code Section 13304.  The Cleanup and 
Abatement Order’s unsupported conclusion that SMART is legally responsible for the breach is in 
excess of its jurisdiction and cannot form the basis to issue a Cleanup and Abatement Order to 
SMART for sediment and debris discharged from a property it does not own, maintain or control. 
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Attachment 4, Photo 2 to the Cleanup and Abatement Order purports to show the extent of 
inundation of tidal water adjacent to the berm failure location.  That inundation is concentrated 
within the areas of low elevation in the managed marsh.  

 

The dominate vegetation found in the previously inundated wetlands is salt marsh vegetation not 
freshwater seasonal wetland vegetation.  The same is true for the vegetation growing on the 
“banks” of the borrow ditch on the inboard side of California Department of Fish and Wildlife’s 
berm. The wetlands in question and the banks of the borrow ditch support well established salt-
tolerant plant species typical of salt marshes and brackish marches in the region, such as 
pickleweed, alkali heath, brass buttons and fat hen. The salt or brackish marsh plant species 
observed in these low elevation areas, particularly pickleweed and alkali heath, do not establish in 
a matter of one month or even several months.   

 

The established condition of the observed salt marsh or brackish marsh vegetation indicates that 
these species have been growing in these low elevation areas of the California Department of Fish 
and Wildlife managed marsh for several years.  Satellite imagery of California Department of Fish 
and Wildlife’s managed marsh shows signs of salt marsh vegetation type in the lower elevation 
areas and along remnant tidal channels in the managed marsh dating back to at least 2011. 
Establishment of the salt marsh vegetation in the Petaluma Marsh Wildlife Area is likely due to 
historic overtopping and seepage of California Department of Fish and Wildlife’s berm long before 
SMART acquired the Mira Monte site. The surrounding areas in the managed marsh, where 
elevation is higher relative to the inundated areas, support visibly different vegetation types that 
are most likely dominated by freshwater-dependent species that received seasonal flood water 
input from precipitation. 

 

A portion of California Department of Fish and Wildlife’s managed marsh, particularly in the 
extensive areas of low elevation, that were inundated during the berm failure event, 
predominantly support well established, salt-tolerant vegetation that did not develop due to, or 
since, the berm failure.  In other words, California Department of Fish and Wildlife’s managed 
Petaluma Marsh Wildlife Area already contained extensive salt marsh or brackish marsh conditions 
prior to the restoration of tidal hydrology associated with the Mira Monte Mitigation Project.  
Moreover, because the berm failure waters were contained within the existing salt marsh and 
brackish marsh area, there is no evidence to support the Cleanup and Abatement Order conclusion 
that “beneficial uses of palustrine wetlands” were threatened by SMART’s restoration of full tidal 
exchange project.    

 

The attached petition and its attachments clearly demonstrates that pursuant to California Water 
Code section 13321 and CCR Title 23, Section 2053 there are “substantial questions of fact and law 
regarding this Clean up and Abatement Order and it should be vacated immediately”.  

For all the reasons presented above, the Petitioner respectfully requests that the State Board set 
aside and vacate Cleanup and Abatement Order No. R2-2015-0016. 
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Finally, please note that notwithstanding the Request for a Stay and Petition For Review, SMART 
assures the members of the State Board that the filing of the Petition does not affect SMART’s 
continuing efforts to resolve this matter with the California Department of Fish and Wildlife, as two  
adjacent property owners, but with differing opinions as to the cause of the berm failure.  

 

 
 
Enclosures 
 
C:  Chuck Bonham – Director California Department of Fish & Wildlife 

Bruce Wolfe – Executive Officer – SF Regional Water Board 
Xavier Fernandez - SF Regional Water Board 

     Bryan Matsumoto -U.S. Army Corps of Engineers 
Holly Costa - U.S. Army Corps of Engineers 

 Jane Hicks - U.S. Army Corps of Engineers 
Joseph Terry – U.S. Fish & Wildlife Services 
Ryan Olah – U.S. Fish & Wildlife Services 
Timothy Dodson – California Department of Fish & Wildlife 
Greg Martinelli - California Department of Fish & Wildlife 
Scott Wilson- California Department of Fish & Wildlife 
Tom Lyons – SMART’s General Counsel 
Bill Gamlen – SMART’s Chief Engineer 

 
 
 






















































































