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BEFORE THE
CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

In the Matter of the Petition of County
Sanitation District No. 2 of Los Angeles
County, et al for Review of Action and
Failure to Act by the California Regional
Water Quality Control Board, Los Angeles
Region, in Adopting Order No. R4-2015-
0070, NPDES Permit for the San Jose
Creek Water Reclamation Plant.

PETITION FOR REVIEW;
PRELIMINARY POINTS AND
AUTHORITIES IN SUPPORT OF
PETITION FOR REVIEW; REQUEST
FOR HEARING.

[WATER CODE §§13320; 23 C.C.R.
§2050 et seq.]

In accordance with section 13320 of the Water Code, Petitioner County Sanitation District
No. 2 of Los Angeles County (the “District”) on behalf of the Joint Outfall System (“JOS”) and

its member districts,' Petitioner Southern California Alliance of POTWs (“SCAP”), Petitioner |

" The JOS is an integrated network of wastewater collection, treatment, and disposal facilities in Los Angeles

County, which is constructed, maintained, and operated as one unit, and is jointly and proportionally shared

among the signatory parties to the amended Joint Outfall Agreement (“JOA”) effective July 1, 1995. These

parties include County Sanitation Districts Nos. 1, 2, 3, 5, 8, 15, 16,17, 18, 19, 21, 22, 23, 28, 29, and 34 of}

Los Angeles County, and South Bay Cities Sanitation District of Los Angeles County. See Permit at pp. 1,
1

SAN JOSE CREEK WRP NPDES PERMIT PETITION FOR REVIEW




DOWNEY BRAND LLP

10
11
12
13
14
15
16
i
18
19
20
21
22

23

24
25
26
27
28

California Association of Sanitation Agencies (“CASA”™), and Petitioner National Association of
Clean Water Agencies (“NACWA?”) (collectively “Petitioners™) hereby petition the State Water |
Resources Control Board (“State Board™) to review the action and failure to act by the California
Regional Water Quality Control Board, Los Angeles Region (“Regional Board™) in adopting the
District’s National Pollutant Discharge Elimination System (“NPDES”) Permit, Order No. R4-
2015-0070 (“Permit”) for the San Jose Creek Water Reclamation Plant (“WRP”) on April 9,
2015. A copy of the Permit is attached as Exhibit A.

A summary of the bases for this Petition and a preliminary statement of points and
authorities are set forth in this Petition for Review in accordance with Title 23, California Code of
Regulations (“C.C.R.”) section 2050(a). The Petitioners reserve the right to file supplemental
points and authorities in support of this Petition for Review once the administrative record
becomes available.” The Petitioners also reserve the right to submit additional arguments and
evidence responsive to the Regional Board’s or other interested parties’ responses to this Petition

for Review, to be filed in accordance with 23 C.C.R. section 2050.6.

1. NAME, ADDRESS, PHONE NUMBER AND EMAIL OF THE PETITIONERS:

County Sanitation District No. 2 of Los Angeles County
c/o Grace Hyde, Chief Engineer and General Manager
P.O. Box 4998

Whittier, California 90607

(562) 699-7411

ghyde@lacsd.org

CASA c/o Roberta Larson
1225 Eighth Street, Suite 595
Sacramento, CA 95814
(916) 446-0388
blarson@casaweb.org

F-5. Per the terms of the 1995 JOA, the District serves as the appointed agent for the JOS and files this
petition on behalf of the JOS and its member districts.

* 1t is not possible to prepare a thorough memorandum or a memorandum that is entirely useful to the
reviewer in the absence of the complete administrative record, which is not yet available.
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SCAP c¢/o John Pastore
P.O. Box 231565
Encinitas, CA 92024-1565
(760) 479-4880
ipastore(@scapl.org

NACWA c/o Nathan Gardner-Andrews
General Counsel

1816 Jefferson Place, NW

Washington, DC 20036-2505

(202) 833-3692
ngardner-andrews(@nacwa.org

All materials in connection with this Petition for Review should also be provided to the
Petitioners’ special counsel at the following addresses:

Nicole Granquist

Downey Brand LLP

621 Capitol Mall, 18" Floor
Sacramento, California 95814
(916) 444-1000
ngranquist@downeybrand.com

2. THE SPECIFIC ACTION OF THE REGIONAL BOARD WHICH THE STATE
BOARD IS REQUESTED TO REVIEW:

The Petitioners seek review of the action and inaction of the Regional Board in connection
with the adoption of the Permit. By adopting the Permit, the Regional Board failed to comply
with the Porter-Cologne Water Quality Control Act (Cal. Water Code §§13000 et seq.) and its
implementing regulations; failed to comply and/or acted inconsistently with the Policy for
Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of
California (“SIP”); acted inconsistently with the Water Quality Control Plan for the Los Angeles
Region (“Basin Plan”); acted inconsistently with the mandates of the Clean Water Act (“CWA”
33 U.S.C. §§1251 et seq.) and its implementing regulations (40 Code of Federal Regulations
(“C.F.R.”) Parts 122, 123, 124, 130, 131, and 136); failed to comply with the Administrative
Procedures Act (“APA”); acted inconsistently with precedential State Board orders, including
three decisions directly related to the District’s Long Beach/Los Coyotes and Whittier Narrows

WRPs’ NPDES permits on the issue of permit limits for chronic toxicity (Order Nos. 2003-0009,

3
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2003-0012, and 2003-0013); failed to support the provisions of the Permit with proper findings,

and included findings and requirements in the Permit that are not supported by the evidence.

3. THE DATE ON WHICH THE REGIONAL BOARD ACTED OR FAILED TO ACT:
The Regional Board adopted the Permit on April 9, 2015, and failed to make changes to

the Permit requested by the Petitioners related to chronic toxicity.

4. STATEMENT OF THE REASONS THE ACTION OR INACTION WAS
INAPPROPRIATE OR IMPROPER.

A. FACTUAL AND PROCEDURAL BACKGROUND:

1) Chronic Toxicity Permitting History

a) Background Information about the WRPs

The District owns and operates the San Jose Creek WRP, a tertiary treatment wastewater
facility located at 1965 South Workman Mill Road, Whittier, California. The San Jose Creek
WRP receives industrial, commercial, and residential wastewater from a population of nearly one
million people in the Cities of Arcadia, Azusa, Baldwin Park, City of Industry, Covina, Diamond
Bar, Duarte, El Monte, Glendora, Irwindale, La Puente, La Verne, Monrovia, Pasadena, Pomona,
Rosemead, San Dimas, San Gabriel, San Marino, Sierra Madre, Temple, Walnut and West
Covina, as well as some unincorporated areas. Permit at p. F-5, para. II.LA.1. Treatment at the
San Jose Creek WRP consists of primary sedimentation, activated sludge biological treatment
with nitrification and denitrification, secondary sedimentation with coagulation, inert media
filtration, sequential chlorination, and de-chlorination. Permit at p. F-6, para. 4.

The San Jose Creek WRP discharges tertiary treated wastewater to the San Gabriel River
and San Jose Creek, both within the San Gabriel River Watershed. Permit at p. F-5. The San Jose
Creek WRP consists of East and West Water Reclamation Plants, which have two independently
operated units. The San Jose Creek WRP has a combined design capacity of 100 million gallons
per day (MGD), of which San Jose Creek East and West WRPs have individual design capacities
of 62.5 MGD and 37.5 MGD respectively. Permit at p. F-5, n. 1. In 2014, the San Jose Creek

WRP produced 56 MGD of recycled water. Of that, 45 MGD or approximately 50,000 acre feet

4
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per year (“AFY”) was beneficially reused, representing approximately 80% of the water
produced.

The San Jose Creek WRP’s two separate plants (East and West) are part of an integrated
network of facilities, the JOS, which incorporates seven wastewater treatment plants,
interconnected by a system of more than 1,200 miles of interceptors, Joint Outfall sewers, and
trunk sewers. The upstream treatment plants (Whittier Narrows, Pomona, La Cafiada, Long
Beach, Los Coyotes, and San Jose Creek WRPs) are connected to the Joint Water Pollution
Control Plant (“JWPCP”) located in Carson. This system allows for the diversion of influent
flows into or around each upstream plant if so desired.

To control industrial discharges, the JOS implements a rigorous pretreatment program.
The District reviewed its discharge limitations in the industrial use permits issued to these
facilities and found that changes to existing local limits were not necessary. The most recent local
limits evaluation was submitted on August 22, 2012, finding that the existing limits were fully
protective of the JOS system. Permit at F-6, para. 3.

In order to achieve compliance with the Basin Plan objectives for ammonia and toxicity,
the District constructed a biological nutrient removal system with a nitrogen de-nitrification
process (NDN) at the San Jose Creek WRP and other JOS facilities. The system was completed
and has been in operation at the San Jose Creek WRP since June 2003. Permit at p. F-6. No
exceedances of the 1.0 TUc monthly median trigger contained in the last NPDES permit for the
San Jose Creek WRP were observed in the final effluent from June 1, 2009 to June 30, 2013.
Permit at F-20.

b) The 2002 Permit Appeals

In, 2002, the Regional Board issued NPDES permits for the Whittier Narrows WRP and
the Long Beach/Los Coyotes WRP (“2002 Permits”). The 2002 Permits included final numeric
effluent limits for chronic toxicity set as a daily maximum and monthly median based on Chronic
Toxicity Units (“TUc”) in a critical life stage test. See State Board, Water Quality Order
(“WQO) 2003-0009 at p. 11. For Whittier Narrows, the Regional Board found reasonable

potential for chronic toxicity based on effluent data and the fact that one reach of the San Gabriel
5
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River did not attain water quality standards for toxicity. /d. The Regional Board also found that
the District could not consistently comply with the limits and, for this reason, included an interim
chronic toxicity limit of 3 TUc as a daily maximum in an accompanying Time Schedule Order
(“TSO”) for Whittier Narrows. /d. Similar requirements were included in the permits and TSOs
issued for the Long Beach/Los Coyotes WRPs.

On September 30, 2002, the District timely filed a Petition for Review with the State
Board, contesting specific provisions contained in the 2002 Permits and accompanying TSOs,
including the numeric effluent limitations for chronic toxicity. The State Board issued a draft
order on the Petitions on June 10, 2003. On July 16, 2003, the State Board issued a final order on
the Petitions for Review (WQO 2003-0009). With respect to the chronic toxicity provisions in the
2002 Whittier Narrows Permit and TSO, the State Board concluded on page 11:

The District objects to the fact that the chronic toxicity limits are expressed numerically.
The District raised the same challenge to chronic toxicity limits included in permits and
TSOs issued to the District for its Long Beach and Los Coyotes Water Reclamation
Plants. In Order WQO 2003-[0008], which the Board has adopted today, the State Board
decided to review these permits and TSOs on its own motion. In particular the Board
desires more time to carefully consider this important issue. For this reason, the Board
will not decide whether the chronic toxicity limits in the Whittier Narrows permit and
TSO are appropriate at this time. Rather, the Board will review these limits on its own

motion when it considers the same issue for the Long Beach and Los Coyotes permits and
TSOs.

In a subsequent ruling on these appeals, in WQO 2003-0013 adopted on September 16,
2003 for the 2002 Permit, the State Board concluded on pages 1-2 that:

“[TThis issue is best addressed through a rulemaking in order to allow full public
participation and deliberation. The Board intends to modify the Policy for Implementation
of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California
(2000) to specifically address the issue. In the meantime, in WQO 2003-0012, the Board
modified the District’s permits for its Long Beach and Los Coyotes Water Reclamation
Plants to replace the numeric chronic toxicity limits with narrative limits. The Board also
added reopener provisions stating that the Regional Board may reopen the permits to
include limits for specific pollutants causing toxicity or numeric chronic toxicity limits
under certain circumstances. The Whittier Narrows permit contains similar chronic
toxicity provisions; therefore, the Board will make the same changes to the Whittier
Narrows permit.”

6
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Those precedential Orders deleted the numeric chronic toxicity limits and replaced them
with a narrative effluent limitation,3 which read: “There shall be no chronic toxicity in the effluent
discharge;” added a new reopener provision, and revised the Monitoring and Reporting Program |
to substitute “the trigger in Effluent Limitation A.12.c” for “the limitation,” where the trigger was
set as an “exceedance of the 1 TUc effluent monthly median.” WQO 2003-0013 at pp. 2-3; see
also WQO 2003-0012.*

The State Board has held that the “addition of an enforceable narrative effluent limitation
for chronic toxicity, along with the existing TRE/TIE requirements and the reopener for a numeric
effluent limitation for chronic toxicity, if necessary, will ensure that the requirements to perform a
TRE/TIE and to implement it to eliminate toxicity are clear and enforceable. We also expect that
where the TRE/TIE indicates a pollutant is causing the toxicity, the Regional Board will reopen
the permit to include numeric effluent limitations for that constituent.” WQO 2003-0012 at p. 10
citing letter from the United States Environmental Protection Agency (“USEPA”), dated June 25,
2003 (describing the requirements for narrative effluent limitations). This narrative limit
approach is consistent with State Board precedent that was in place for over 12 years without
objection from USEPA.

USEPA itself blessed this approach for other District permits in 2007, stating:

“We are pleased that the proposed language, in part, contains the following elements to
successful implementation of WET testing in NPDES permits: (1) effluent limits, if
reasonable potential for WET is demonstrated; (2) protective numeric benchmarks for
triggering immediate accelerated monitoring when elevated levels of toxicity are
reported; and (3) toxicity reduction evaluation/toxicity identification conditions which
direct the permittee to identify and correct the cause of toxicity when elevated levels of
toxicity are repeatedly reported. This approach is consistent with regulations governing
reasonable potential for toxicity objectives for WET at 40 C.F.R. 122.44(d)(1); Section 4

* In WQO 2003-0012 at p. 10, the State Board cited a letter from USEPA, dated June 25, 2003. This letter
described the conditions under which USEPA would consider a narrative effluent limit valid, described in
WQO 2003-0012 as follows:
“US EPA has also stated that if a narrative effluent limitation is used, the permits must also contain (1)
numeric benchmarks for triggering accelerated monitoring, (2) rigorous toxicity reduction evaluation
(TRE)/toxicity investigation evaluation (TIE) conditions, and (3) a reopener to establish numeric
effluent limitations for either chronic toxicity or the chemical(s) causing toxicity.”

* Despite this very clear language, the District’s Permit for the San Jose Creek WRP states that “the Regional
Water Board concludes that the Los Coyotes Order does not require inclusion of narrative rather than
numeric effluent limitations for chronic toxicity.” Permit at p. F-80.

7
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of the SIP; EPA’s national guidance for water quality-based permitting in the TSD; and
regional EPA guidance for implementing WET in Regions 9 and 10 Guidance for
Implementing Whole Effluent Toxicity Testing Programs (Denton and Narvaez, 1996).”

See USEPA Region IX Letter to Deborah Smith, Interim Executive Officer, Regional Board re:
Long Beach WRP and Los Coyotes WRP (May 31, 2007) at pp. 3-4.

) The 2009 Permit for San Jose Creek WRP

The last NPDES permit for the San Jose Creek WRP was issued in 2009 (Order No. R4-
2009-0078). The 2009 permit for the San Jose Creek WRP at pages 21-22 contained the following

language related to chronic toxicity:

IV. EFFLUENT LIMITATIONS AND DISCHARGE SPECIFICATIONS
A. Effluent Limitations

4. Other Effluent Limitations Applicable to Discharge Points 001, 001A, 001B, 002,
and 003

h. Chronic Toxicity Trigger and Requirements:

a. The chronic toxicity of the effluent shall be expressed and reported in toxic
units, where:

TUc = 100/NOEC

The No Observable Effect Concentration (NOEC) is expressed as the
maximum percent effluent concentration that causes no observable effect on
test organisms, as determined by the results of a critical life stage toxicity test.

b. There shall be no chronic toxicity in the effluent discharge.

c. If the chronic toxicity of the effluent exceeds the monthly trigger median of
1.0 TUc, the Discharger shall immediately implement accelerated chronic
toxicity testing according to Attachment E — MRP [Monitoring and Reporting
Program], Section V.B.3. If any three out of the initial test and the six
accelerated tests results exceed 1.0 TUc, the Discharger shall initiate a TIE
[Toxicity Identification Evaluation] and implement the Initial Investigation
TRE [Toxicity Reduction Evaluation] Workplan, as specified in Attachment E
—MRP, Section V.D.

d. The Discharger shall conduct chronic toxicity monitoring as specified in
Attachment E — MRP.

The narrative chronic toxicity limit and language contained in the 2009 permit was not
objected to by USEPA. In fact, as described above, USEPA had written a comment letter in 2007
on the draft Long Beach/Los Coyotes WRP permits, containing essentially identical toxicity
provisions, stating that while USEPA did not “believe that numerical WQBELSs for chronic

toxicity are ‘infeasible’ to calculate, such that BMPs may be substituted... [a]t minimum, the

8
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permits need to specify the WQBEL: “There shall be no chronic toxicity in the effluent
discharge.”” See USEPA Letter from Douglas E. Eberhardt, Chief of Clean Water Act (“CWA”)
Standards and Permits Office to Deborah Smith, Regional Board (May 31, 2007). The previous
2009 permit also included the finding that “[tJhe Regional Water Board recognizes that toxicity
may be episodic and identification of causes of and reduction of sources of toxicity may not be
successful in all cases.” Order No. R4-2009-0078 at p. E-24. Because the 2009 permit reflected
the State Board’s reasonable approach and precedent, the District did not appeal this 2009 permit
to the State Board and no one else appealed this permit.

d) The 2014 Permits for the Pomona and Whittier Narrows WRPs

Permits in California for Publicly Owned Treatment Works (“POTWs”) had been written
the same way for 11 years, since 2003, including the effluent limitation: “There shall be no
chronic toxicity in the effluent discharge.” Notwithstanding the fact that NPDES permits had
been written in California in this prescribed manner without any formal objection, the permits in
the Los Angeles region began to change in 2014.

On July 31, 2014, the USEPA Region IX filed an initial objection letter on the pre-notice
draft of the District’s NPDES permits up for reissuance for the Pomona and Whittier Narrows
WRPs. See USEPA Region [X, July 31, 2014 Letter from Jane Diamond, Director Water Division
to Samuel Unger, Executive Officer, Regional Board (“Initial Objection Letter”). On September
4, 2014, USEPA issued a formal Objection letter, which stated that the Pomona and Whittier

Narrows WRP Permits had to be issued with numeric and daily maximum effluent limitations for

chronic toxicity or be subject to having the permit taken over by USEPA. The formal Objection
also included many other “recommendations” related to toxicity. See USEPA Region IX,
September 4, 2014 Letter from Jane Diamond, Director Water Division to Samuel Unger,
Executive Officer, Regional Board (“Formal Objection Letter”).

Instead of following State Board mandates, the Regional Board immediately modified the
tentative permits for the Pomona and Whittier Narrows WRPs in response to USEPA’s formal
Objection. The final permit for the Pomona and Whittier Narrows WRPs included new numeric

(“Pass”/”Fail”) chronic toxicity limits and these permits were appealed to the State Board in
9
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December of 2014 along with a request for a stay, which has not yet been responded to by the
State Board. See OCC File No. A-2341. That Petition for Review included details of the reasons
why USEPA’s Objection to the Pomona and Whittier Narrows WRP Permits were misplaced and
should not have resulted in permit revisions. The Petitioners incorporate those arguments by
reference here.

e) The 2015 Permit for San Jose Creek WRP

The adopted Permit for San Jose Creek follows the new template set by the Whittier
Narrows and Pomona WRP permits with some small modifications. See e.g. Provision IV.A.1.a.,
Table 4, of the Permit as “Pass™ as a Median Monthly Effluent Limitation (MMEL) and “Pass or
%Effect <50” as a Maximum Daily Effluent Limitation (MDEL). These terms were defined in
the accompanying footnotes (e.g., Permit, p. 6, footnotes 3-6) and in Provision VILJ. (i.e.,
Compliance Determination, Chronic Toxicity) of the Permit and are said to be determined based
on the Test of Significant Toxicity (“TST”) approach as described in a 2010 EPA guidance
document (National Pollutant Discharge Elimination System Test of Significant Toxicity
Implementation Document (EPA 833-R-10-003, 2010). The adopted Permit also contained new
implementation provisions for the numeric toxicity limits, many of which the District found
objectionable and contrary to law or guidance.

The District conducted prolonged negotiations with the Regional Board staft and tried to
explain why changes should be made, but the District’s requested modifications were not made.
Most notably the Districts took issue with, among other things, numeric toxicity limits set as
monthly median and daily maximum limits utilizing a very limited evaluation of concentration-
response relationships used for validation of chronic toxicity testing, and continued compliance
testing and potential additional violations being incurred during the confirmation and diagnosis of
the cause of a toxicity exceedance. After a several hour-long public hearing, the Permit for the
San Jose Creek WRP was ultimately adopted with only a few small changes made to the toxicity

requirements,” which were not requested or approved by the District.

° See Exhibit B, Change Sheet for Item 15, Waste Discharge Requirement Renewal for San Jose Creek WRP
(April 9, 2015).
10

SAN JOSE CREEK WRP NPDES PERMIT PETITION FOR REVIEW




DOWNEY BRAND LLP

10
11
12
13
14
IS
16
7
18
19
20
pA|
22
23
24
25
26
77
28

B. LEGAL ARGUMENTS

1) The Chronic Toxicity Limits are Premature Until the State Board
Adopts its Promised Statewide Toxicity Policy.

The Petitioners disagree with the inclusion of the final numeric effluent limits for chronic
toxicity in the Permit. See Permit at pp. 6-12, Section IV.A., Table 4 (East and West Facility to
San Gabriel River), Section IV.B., Table 5 (East Facility to San Jose Creek), Section IV.C., Table
6 (West to San Gabriel).’ As discussed above, on September 16, 2003, the State Board adopted
two precedential orders, WQO 2003-0012, in response to petitions filed by the District and Santa
Monica Baykeeper for the Los Coyotes and Long Beach WRP NPDES permits [SWRCB/OCC
File Nos. A-1496 and A-1496(a)], and WQO 2003-0013, in response to a petition filed by the
District and Bill Robinson on the 2002 version of the Whittier Narrows WRP permit
[SWRCB/OCC File Nos. A-1509 and A-1509(a)]. In these 2003 precedential orders, the State
Board found that the use of final numeric whole effluent toxicity (“WET”) limitations in permits
for POTWs, particularly those that discharge to inland surface waters, is an issue of statewide
importance that should be addressed in a statewide plan or policy.

In addition, the State Board instructed regional boards to replace any numeric chronic
toxicity effluent limitations with the prescribed narrative chronic toxicity limitation until a
statewide toxicity policy is adopted. The District’s 2004 NPDES permit for the San Jose Creek
WRP was modified to coincide with the requirements of WQO 2003-0013 and the District’s
subsequent NPDES permit for the San Jose Creek WRP (Order No. R4-2009-0078) was issued
with the toxicity trigger requirements prescribed in WQO 2003-0012 and WQO 2003-0013.

These State Board Orders (WQO 2003-0012 and WQO 2003-0013) are precedential

orders, required to be followed by all regional boards in the state until overturned or new

% In addition to the effluent limitations, the Permit also contains a duplicative and unnecessary Receiving
Water Limitation for chronic toxicity, which reads: Chronic Toxicity Narrative Receiving Water Quality
Objective

a. There shall be no chronic toxicity in ambient waters as a result of the wastes discharged.

b. Receiving water and effluent toxicity testing shall be performed on the same day as close to

concurrently as possible. (See Permit at p. 14, Section V.A.18.)

11
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regulations overturned or revised the decision. Gov’t Code §11425.60. These precedential
decisions were later upheld and followed in other, subsequent and more recent State Board orders,
including WQO 2008-08 (City of Davis) and WQO 2012-0001 (City of Lodi). The 2012-0001
Lodi order at page 22 recognized that “[tlhe Board previously addressed this issue in a

precedential decision” and “concluded that a numeric effluent limitation for chronic toxicity was

not appropriate in the permit under review, but that the permit had to include a narrative effluent

limitation for chronic toxicity.” In the Lodi case, the State Board also determined that because the

discharge had the reasonable potential to cause or contribute to an excursion above the Basin
Plan’s narrative toxicity objective, the Central Valley Water Board, on remand, was ordered to
amend that permit “to add an appropriate narrative chronic toxicity limitation.” Id.; see also State
Board WQO 2008-0008 at pp. 5-7 (concluding that a numeric effluent limitation for chronic
toxicity is not appropriate at this time).

Thus, no less than four (4) precedential State Board orders, including orders directly
applicable to the District’s WRPs, require that POTW permits contain a narrative chronic toxicity
effluent limit. All of these precedential orders directly conflict with the requirements contained in
the Permit that includes numeric chronic toxicity limits. The Petitioners merely asked the
Regional Board to follow the State Board’s binding precedent and include a narrative effluent
limitation, consistent with the Basin Plan’s narrative objective, along with a trigger for additional
accelerated testing based on TUc.

That more reasonable and logical approach to determining and addressing consistent
toxicity would also be consistent with the SIP, and with the Los Angeles Region’s Basin Plan,
which states, in pertinent part, the following related to chronic toxicity:

“All waters shall be maintained free of toxic substances in concentrations that are toxic to,
or that produce detrimental physiological responses in, human, plant, animal, or aquatic
life. Compliance with this objective will be determined by use of indicator organisms,
analysis of species diversity, population density, growth anomalies, bioassays of
appropriate duration or other appropriate methods as specified by the State or Regional
Board.” (Basin Plan at p. 3-16 (emphasis added).)

Since the State Board has specified in binding precedential orders how compliance with
chronic toxicity requirements must be determined until such time that a new statewide policy is

adopted, and the Regional Board has not modified the Basin Plan to specify another method, the
12
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Regional Board is bound by the State Board’s determination, set forth in WQO 2003-0013 and
WQO 2003-0012, as well as by the language of the Basin Plan.” No changes in state or federal
law warrant the modifications made in chronic toxicity requirements in the Permit. Thus, the
Regional Board acted without authority to adopt the requirements contained in the Permit.
Because the State Board has not yet adopted its anticipated statewide policy for chronic
toxicity, the inclusion of new numeric chronic toxicity effluent limitations lacks adequate
authority, violates State Board precedent and the Basin Plan’s Toxicity Objective, and represents
an abuse of discretion. For these reasons, the Petitioners respectfully request that the chronic
toxicity limits as imposed be removed from the Permit and replaced with the narrative chronic

toxicity limit and triggers contained in the previous 2009 permit,

2) The Chronic Toxicity Requirements Improperly Require Use of
Unpromulgated Test Methods.

a) The Test of Significant Toxicity (TST) is not part of a Properly
Promulgated Part 136 Method.

The Permit makes it very clear that, for parameters where such methods exist, the
monitoring must use only approved 40 C.F.R. Part 136 methods, properly promulgated by

USEPA. See e.g., Permit at p. D-4 (“Monitoring results must be conducted according to test

procedures approved under 40 C.F.R. part 136...”); MRP Section [.B, p. E-3 (“Pollutants shall be

analyzed using the analytical methods described in 40 C.F.R. Part 136...”); p. E-9, n. 3; p. E-10,

n. 7; p. E-11, n.12; p. E-15 at n.34; p. E-19, n.55; p. E-23, n. 77; p. E-27, para. V.A.3 (“Permittee

shall conduct the following chronic toxicity tests on effluent samples at the in-stream waste

concentration for the discharge in accordance with species and test methods in Short-term

Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to Freshwater
Organisms (EPA/821/R-02/013, 2002; Table IA, 40 CFR Part 136)”); p. E-33, n. 100; p. E-39 at

para. X.B.4.; p. H-2 at para. A.4.a. (all emphasis added). The Permit also makes clear that where

7 In fact, the State Board’s requirement in WQO 2003-0013 to include an effluent limit requiring “no chronic|
toxicity in the effluent discharge™ is actually more stringent than the Basin Plan’s Toxicity objective, which
only requires “no chronic toxicity in ambient waters outside miXing zones.” (Basin Plan at pg. 3-17
(emphasis added).)
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methods have not been incorporated into 40 C.F.R. Part 136, the analytical results should and will
not be used for compliance determination purposes. See accord Permit at p. F-93, Section
VIB.2.a.

USEPA’s promulgated methods include four (4) specified statistical methods to be used
with hypothesis tests: 1) Dunnett’s Procedure; 2) T-test with the Bonferroni Adjustment; 3)
Steel’s Many-One Rank Test; and 4) Wilcoxon Rank Sum Test with the Bonferroni Adjustment.
See accord USEPA, Short-term Methods for Estimating the Chronic Toxicity of Effluents and
Receiving Waters to Freshwater Organisms (Fourth Ed., Oct. 2002) (“2002 Methods™) at pp. 44-
45. Each of these statistical methods is used for hypothesis tests resulting in the endpoint
estimates of NOEC or LOEC (Lowest Observable Effect Concentration). /d. at p. 43 (Figure 2 -
Flowchart for statistical analysis of test data). The promulgated preferred alternative to the
NOEC/LOEC is the point estimate approach.®

The TST’s “Pass/Fail” or “Greater than 50% Effect” are not approved endpoints and the
TST is not an approved statistical method. While the 2002 Methods and the Permit Fact Sheet
recognize that “[t]he statistical methods recommended in this manual are not the only possible

methods of statistical analysis,”9

the Permit ignores other language stating that “[m]any other
methods have been proposed and considered.” USEPA chose the specific statistical methods and
hypothesis tests in that manual, which were incorporated by reference into Part 136,'° “because
they are (1) applicable to most of the different toxicity test data sets for which they are

recommended, (2) powerful statistical tests, (3) hopefully ‘easily’ understood by nonstatisticians,

and (4) amenable to use without a computer, if necessary. 2002 Methods at p. 40, Section 9.4.1.2.

8 USEPA has stated: “For the NPDES Permit Program, the point estimation techniques are the
preferred statistical methods in calculating end points for effluent toxicity tests.” 2002 Methods at p. 41
(emphasis in original).

? The Permit at page F-81 takes this one statement out of context and ignores the remaining explanatory
statements.

940 C.F.R. §136.3(a), Table IA, footnote 27. See 67 Fed. Reg. 69955 (2002)(“these methods, including the
modifications in today’s rule, are applicable for use in NPDES permits.”).

14

SAN JOSE CREEK WRP NPDES PERMIT PETITION FOR REVIEW




DOWNEY BRAND LLP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
77
28

Table 1A, “List of Approved Biological Methods for Wastewater and Sewage Sludge,” in
40 C.F.R. Part 136 lists the approved methods for freshwater chronic toxicity. The parameters
specifically promulgated for freshwater whole effluent chronic toxicity and contained in Table 1A
are clearly stated as the NOEC and IC25 in units of percent effluent. (The exact wording is, |
“Toxicity, chronic, freshwater organisms, NOEC or IC25, percent effluent.”). Use of a “Pass/Fail”
endpoint obtained through any statistical analysis is not included in 40 CFR §136.3(a), Table 1A,
and the TST statistical method is not listed in Table 1A.

USEPA Region IX and the Los Angeles Regional Water Board may prefer the TST, but
the TST is not an approved Part 136 test method, endpoint, or statistical procedure. In fact,
although USEPA recently proposed amendments to the Part 136 methods, including specific
changes to the promulgated 2002 Methods, the TST was not included. See Federal Register

Notice, http://www.gpo.gov/fdsys/pkg/FR-2015-02-19/pdf/2015-02841.pdf (February 19, 2015).

Had USEPA truly believed that the TST was a superior method, the TST would have been
included in the revised methods. Yet, it was not, and the TST is not a valid Part 136 method. As
such, the TST cannot be used in NPDES permits based solely on USEPA guidance documents
that have never been adopted as rules. To do otherwise would constitute an underground
rulemaking, violating the Administrative Procedures Act and public participation requirements.

b) The 2002 Methods Anticipate Use and Analysis of a Multi-
Concentration Test and Consideration of PMSD.

The 2002 Methods intend for the use of a multi-concentration test design for chronic
toxicity, with consideration of the resulting concentration-response pattern in assessing the
validity of the test, along with review of Percent Mean Significant Difference (“PMSD”). The
Permit adopted by the Regional Board does not allow these important validation steps to be fully
utilized." These Permit restrictions conflict with the promulgated freshwater chronic toxicity test

procedures in the 2002 Methods.

' See Permit, page 31, at Section VILJ, stating:

“The TST hypothesis (Ho) (see above) is statistically analyzed using the IWC and a negative control.

Effluent toxicity tests shall be run using a multi-concentration test design when required by Short-term

Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to Freshwater Organisms
15
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The 40 C.F.R. Part 136 approved methods for freshwater chronic toxicity are listed in 40
C.F.R. section 136.3(a), Table 1A. These methods include Footnote 27, which mandates the use
of Short-Term Methods for Estimating the Chronic Toxicity of Effluents and Receiving Waters to
Freshwater Organisms, EPA-821-R-02-012, Third Edition, October 2002 (EPA’s “2002
Methods”). The 2002 Methods make it very clear in several places that a multi-concentration test

design with dose-response evaluation is required. Several examples are as follows (underlining

added):

“The tests recommended for use in determining discharge permit compliance in the
NPDES program are multi-concentration, or definitive, tests which provide (1) a point
estimate of effluent toxicity in terms of an IC25, IC50, or LC50, or (2) a no-observed-
effect-concentration (NOEC) defined in terms of mortality, growth, reproduction, and/or
teratogenicity and obtained by hypothesis testing” (Section 8.10.1)

“The concentration-response relationship generated for each multi-concentration test must

be reviewed to ensure that calculated test results are interpreted appropriately” (Section
10.2.6.2)

“Tables 1, 3, and 4 (labeled as 3)'* - SUMMARY OF TEST CONDITIONS AND TEST
ACCEPTABILITY CRITERIA WITH EFFLUENTS AND RECEIVING WATERS
(TEST METHODS 1000.0, 1002.0, AND 1003.0):
Test concentrations: Effluents: 5 and a control (required minimum)
Receiving Water: 100% receiving water (or minimum of 5) and a
control (recommended)”

(U.S. EPA 2002, EPA-821-R-02-013). The Regional Water Board’s review of reported toxicity test
results will include review of concentration-response patterns as appropriate (see Fact Sheet discussion at
IV.C.5[pp. F-82 to F-83]). As described in the bioassay laboratory audit directives to the San Jose Creek

Water Quality Laboratory from the State Water Resources Control Board dated August 7, 2014, and from
the USEPA dated December 24, 2013, the Percent Minimum Significant Difference (PMSD) criteria only

apply to compliance reporting for the NOEC and the sublethal statistical endpoints of the NOEC, and
therefore are not used to interpret TST results. Standard Operating Procedures used by the toxicity testing
laboratory to identify and report valid, invalid, anomalous, or inconclusive effluent (and receiving water)
toxicity test measurement results from the TST statistical approach, including those that incorporate a
consideration of concentration-response patterns, must be submitted to the Regional Water Board (40
CFR 122.41(h)). The Regional Water Board will make a final determination as to whether a toxicity test
result is valid, and may consult with the Permittee, USEPA, the State Water Board’s Quality Assurance
Officer, or the State Water Board’s Environmental Laboratory Accreditation Program as needed.”
(emphasis added).

22002 Methods, EPA-821-R-02-013, Tables 1, 3, and 4 (labeled as 3) on pages 76, 165, and 211 (emphasis
added).

16

SAN JOSE CREEK WRP NPDES PERMIT PETITION FOR REVIEW




DOWNEY BRAND LLP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
77
28

The 2002 Methods also make it clear that consideration of PMSD is a required element of

the procedure. The 2002 Methods specifically state:

“When NPDES permits require sublethal hypothesis testing endpoints from Methods
1000.0, 1002.0, or 1003.0 (e.g., growth or reproduction NOECs and LOECs), within-test
variability must be reviewed and variability criteria must be applied as described in this
section (10.2.8.2).” (emphasis added)

For the purposes of evaluating within-test variability, the 2002 Methods consistently rely
on use of the PMSD as a metric for conducting such an evaluation. A higher PMSD is equivalent
to greater within-test variability while a lower PMSD is indicative of tests exhibiting lower
within-test variability. Section 10.2.8.2 referred to in the method describes mandatory criteria
using the PMSD for interpreting and validating sublethal hypothesis test results using the PMSD
metric. See 2002 Methods at p. 51 (Section 10.2.8.2)(“To measure test variability, calculate the
percent minimum significant difference (PMSD) achieved in the test”), As quoted above, the
promulgated method clearly indicates that application of these PMSD criteria must be conducted
for any NPDES tests when sublethal hypothesis testing is conducted. The TST is a hypothesis test
conducted on the sublethal endpoint and as such, must be subjected to application of the PMSD
criteria described in the method. However, the Permit specifically prohibits the use of the PMSD
criteria and runs contrary to the 2002 Method’s required steps for quality assurance. See Permit at
p. 31 (“The Percent Minimum Significant Difference (PMSD) criteria only apply to compliance
reporting for the NOEC and the sublethal statistical endpoints of the NOEC, and therefore are not
used to interpret TST results.”). The requirement in the Permit to exclude evaluation of within-test
variability is inconsistent and contradictory to specific requirements contained in the promulgated
method.

Furthermore, in 2010 the USEPA released a guidance document, National Pollutant
Discharge Elimination System Test of Significant Toxicity Implementation Document, EPA 833-
R-10-003, 2010 (“TST Guidance Document”) introducing the TST protocol as an additional tool
for analysis of chronic toxicity testing data. This guidance document made clear in numerous

places that the intent of the guidance was to introduce a new approach to analyzing data collected
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during a valid WET analysis, including a multiple concentration test design. Examples are
provided below (emphasis added):

“The TST approach does not result in changes to EPA’s WET test methods promulgated at
Title 40 of the Code of Federal Regulations Part 136.” (page ii on the Disclaimer)

“Once the WET test has been conducted (using multiple effluent concentrations and
other requirements as specified in the WET test methods), the TST approach can be
used to analyze valid WET test results to assess whether the effluent discharge is toxic.”
[Emphasis added] (page xi)

“This document presents TST as a useful alternative data analysis approach for valid WET
test data that may be used in addition to the approaches currently recommended in EPA’s
Technical Support Document (USEPA 1991) and EPA’s WET test method manuals.”

(page 7)

“The TST approach is an alternative statistical approach for analyzing and interpreting
valid WET data; it is not an alternative approach to developing NPDES permit WET
limitations. Using the TST approach does not result in any changes to EPA’s WET test
methods.” (page 60)

“Step 1: Conduct WET test following procedures in the appropriate EPA WET test
method manual. This includes following all test requirements specified in the method
(USEPA 1995 for chronic West Coast marine methods, USEPA 2002a for chronic
freshwater WET methods, USEPA 2002b for chronic East Coast marine WET methods,
and USEPA 2002c for acute freshwater and marine methods).” (Appendix B, page B-3)

This language makes clear that the TST was never meant to replace, only to supplement,
WET testing done under the promulgated methods. Permit at p. F-81 (citing to TST guidance, the
Fact Sheet recognizes that EPA recommended that “Permitting authorities should consider adding
the TST approach,” not replacing the 2002 Methods).

In addition, USEPA made changes to approved WET test methods as recently as 2012 in
the Promulgated Guidelines Establishing Test Procedures for the Analysis of Pollutants under the
Clean Water Act: Analysis and Sampling Procedures: Final Rule, 77 Fed. Reg. 29758-29846
(May 18, 2012), and proposed changes again in 2014 as cited above, but did not incorporate an
option for a five concentration test design using the TST that limits application of a concentration-
response evaluation and precludes application of PMSD criteria. If use of this alternative
approach was USEPA’s intent in 2010 when the TST Guidance Document was released, such a

change could have been included initially or should have been made in 2012 when the methods
18
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were updated by USEPA. See id.; see also U.S. v. Riverside Bayview Homes , 474 U.S. 121, 137
(U.S.S.C. 1985)(An action not to include modifications of which the entity was aware can be read ‘
as a presumption that the modifications were not intended to be included). Alternatively, USEPA
could have proposed the limited use of concentration response and non-application of PMSD
review in conjunction with the TST in its recent proposed rulemaking. USEPA failed to do so.
Thus, the Regional Board has no authority to go beyond the requirements of the Part 136 methods
to limit the evaluation of concentration-response relationship or ignore PMSDs, which are part of

the approved 2002 Methods."?

b) USEPA’s Alternative Test Procedure Approval was Unlawful
and has been Withdrawn by USEPA.

On March 17, 2014, USEPA issued an Alternative Test Procedure (“ATP”) letter
approving statewide use of a two-concentration TST test approach without consideration of
concentration-response relationships. See Letter from Eugenia McNaughton, US EPA Region 9
Quality Assurance Office Manager to Renee Spears, State Board Quality Assurance Officer,
untitled, dated March 17, 2014 (“ATP Approval Letter”). In its ATP Approval Letter, USEPA
ostensibly granted the State Board a “Limited Use Alternative Test Procedure” under Part 136 (40
C.F.R. §136.5(a)). However, it was not clear that the State could be a valid requestor since rules
contemplate that the request must first be sent 7o the State. (/d. at subd. (b).) For this and other

reasons, ' the validity of the ATP approval was litigated in federal court and is currently under

'3 Although the Fact Sheet properly acknowledges that the concentration-response patterns “reduc|e] the
number of misclassified test results” and “decreased discrepancies in data interpretation,” the Permit
incorrectly states that:

“Appropriate interpretation of the measurement result from USEPA’s TST statistical approach (pass/fail)
for effluent and receiving water samples is, by design, independent from the concentration-response
patterns of the toxicity tests for those samples.” Fact Sheet at p. F-82.

" The legality of the ATP approval was questionable as this ATP was not submitted by a discharger or a

laboratory, but rather by the State Board, after receiving the two-concentration TST approach idea from
USEPA. This act of self-dealing to avoid a full-blown public regulatory process thwarts the law and notions
of good public policy. The ATP process was designed to “encourage organizations external to EPA to
develop and submit for approval new analytical methods.” See Guide to Method Flexibility and Approval of
EPA Water Methods, USEPA Office of Water (Dec. 1996) at p. 77 (emphasis added).

Furthermore, USEPA acknowledged that no approved protocols exist for reviewing or approving a WET
ATP. Id. at 93 (“EPA is developing a protocol for approval of new and modified (alternate) WET
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submission awaiting final decision (see SCAP and CVCWA v. USEPA, Case No. 2:14-cv-01513

MCE-DAD, U.S. District Court, Eastern District). Prior to a final decision by the District Court

judge, USEPA withdrew its ATP approval on February 11, 2015. Thus, even if there were an

argument that the ATP allowed statistical analysis using the Instream Waste Concentration
(“IWC”) and a negative control in compliance determinations as has been required in the Permit,
or allowed the use of the TST, that potential authorization ended on February 11, 2015. Thus, the
Permit adopted on April 9, 2015 could not be based on either a two-concentration compliance
model or the TST."

For these reasons, and the others provided herein, the Petitioners respectfully request the
Permit be amended to explicitly and clearly specify use of the 2002 Methods including a multi-
concentration test design with full evaluation of the concentration-response prior to any
compliance determination. See accord 2002 Methods at p. 45, Section 9.6.5.1 (“If in the

calculation of an NOEC by hypothesis testing, two tested concentrations cause statistically

methods.”); USEPA website related to WET at: http.//water.epa.gov/scitech/methods/cwa/atp/questions.cfm
(last accessed 12/8/2014) (“Note: The EPA does not have a protocol for toxicity testing under EPA’s Whole
Effluent Toxicity (WET) program.”); USEPA’s Answer at Docket No. 17, 28 in SCAP and CVCWA v.
USEP4, Case No. 2:14-cv-01513 MCE-DAD, U.S. District Court, Eastern District (“EPA admits that it has
issued protocols regarding the information needed to evaluate ATP applications for potential approval and
does not currently have a protocol for approving ATPs for WET testing.”).

Finally, authorizing an ATP for WET was contrary to federal regulations. “Method Modifications” are
explicitly prohibited for “Method-Defined Analytes” by 40 C.F.R. section 136.6(b)(3), which states (with
emphasis added): “(3) Restrictions. An analyst may not modify an approved Clean Water Act analytical
method for a method-defined analyte.” USEPA has previously declared that WET is a Method-Defined
Analyte. See 67 Fed. Reg. 69965 (“toxicity is inherently defined by the measurement system (a ‘method-
defined analyte’) and toxicity cannot be independently measured apart from a toxicity test.”); see also Brief
of Respondents USEPA, et al., in Edison Electric Institute, et al., v. USEPA, Case No. No. 96-1062
(D.C.Cir. 2004) at 44-45 and 78 citing Response to Comments at 219-20, J.A. XX; 67 Fed. Reg. 69,965.
(“Because toxicity is defined and measured by its effect on living organisms, whole effluent toxicity is
considered a method-defined analyte (i.e., it cannot be measured independently from a toxicity test). Thus,
WET test results cannot be independently confirmed by comparing the results to a known concentration of
toxicity.”). Thus, an ATP could not lawfully allow an analyst to use modified methods for WET.

" The Permit states that the statistical analysis used compares “two sets of replicate observations—in the
case of WET, only two test concentrations (i.., a control and IWC). The purpose of this statistical test is to
determine if the means of the two sets of observations are different (i.e., if the IWC or receiving water
concentration differs from the control (the test result is “Pass” or “Fail)).” Permit at pp. 30-31 (emphasis
added). Thus, the other concentrations and the concentration response are virtually ignored with this
mandated t-test.

20

SAN JOSE CREEK WRP NPDES PERMIT PETITION FOR REVIEW




DOWNEY BRAND LLP

10
11
12
)
14
15
16
17
18
19
20
)|
22
23
24
25
26
27
28

significant adverse effects, but an intermediate concentration did not cause statistically significant
effects, the results should be used with extreme caution.”)

) A Non-Promulgated Approach Cannot Be Mandated over
Promulgated Methods.

It is not clear how the District or any other Permittee can be required to use non-
promulgated toxicity tests over the promulgated Part 136 methods that have been through
extensive notice and comment rulemaking, and even subsequent litigation before those methods
were upheld. Neither the Regional Board nor the USEPA has the authority to impose a non-
promulgated test method until either a Permittee, like the District, requests to use that method as
an ATP, or until that method has been formally promulgated by USEPA as an approved method
under Part 136. Analytical results obtained by using a non-promulgated method cannot be used
for NPDES compliance determination purposes until that method has been incorporated into 40
C.F.R. Part 136."° Similarly, the particular number of dilutions in a dilution series (e.g., two
concentrations) cannot be mandated. 67 Fed. Reg. 69956 (“no one particular dilution series is
required.”). Thus, defining the concentrations that will be considered for compliance purposes
under TST test design should not have been prescribed in the Permit.

The Permit also contradicts a June 18, 2010 USEPA Headquarters memo accompanying
the TST Implementation Document, from James Hanlon, the Director of the USEPA Office of
Wastewater Management, which stated: “The TST approach does not preclude the use of existing
recommendations for assessing WET data provided in EPA’s 1991 Water Quality-based
Technical Support Document (TSD) which remain valid for use by EPA Regions and the States.”
Thus, review of only two concentrations (the IWC and control) using TST t-test approach should
be used only for additional information, similar to the CEC monitoring (cited above) where
samples are required using a non-promulgated method. However, the difference is that, for CECs,

the extra data acquired using unpromulgated methods are nof being used for compliance

6 See accord Permit at pg. F-93, Section VI.B.2.a., in reference to Constituents of Emerging Concern
(“CECs”) (“Analysis under this section is for monitoring purposes only. Analytical results obtained for this
study will not be used for compliance determination purposes, since the methods have not been incorporated
into 40 CFR part 136.”)
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determination purposes whereas the chronic toxicity data under the TST approach reviewing just
two concentrations (and not allowing adequate consideration of the concentration response or
PMSD) for compliance determination.

USEPA has also clarified its position, and expressly stated that its ATP letter did not
constitute a mandate. In its opposition brief filed in the litigation challenging the ATP letter, the

USEPA argued that “EPA’s March 2014 Letter was not a mandate and the State’s decision not to

use the alternate test would not be a basis for objection, much less a ‘veto,” by EPA.” In addition,

USEPA’s brief stated that:

“EPA’s approval of a limited use alternate test does not impose any obligation on the
California Water Boards that issue NPDES permits, or on permit holders. By approving
the limited use of this alternate test, the EPA did not ‘mandate’ the exclusive use of the
two-concentration test, and it cannot require the California Water Boards to include this
alternate test in NPDES permits issued by the State. The EPA simply approved the use in
California of the two-concentration test as an alternate test to the five-concentration test.
Ultimately, it is up to the California Water Boards that issue NPDES permits to decide
which test(s) to require permit holders to use in reporting, not the EPA. After the EPA’s
March 2014 letter, the California Water Boards could still issue permits that require permit
holders to use the five-concentration test, or that provide permit holders with a choice of
which test to use.”

See USEPA’s Opposition to Plaintiffs” Ex Parte Application for Temporary Restraining Order
and Order to Show Cause Re: Motion for Preliminary Injunction in case of SCAP and CVCWA v.
United States EPA, Federal District Court for the Eastern District of California, Case No. 2:14-¢cv-
01513 MCE-DAD (filed June 30, 2014)(citations excluded).

Since USEPA has stated that use of the TST approach, relying on Pass/Fail or Percent
Effect from just two concentrations (the IWC and a control) is not required, and that permit
holders can be provided with a choice of which test to use, the Petitioners request that the Permit
be amended to make it clear that use of the TST approach for compliance determinations is
optional. Instead, the Permit should allow use of the NOEC or the recommended Point Estimate
(IC25) method set forth in the promulgated 2002 Meth<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>