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Pursuant to Water Code §13320 and 23 CCR 2050, Petitioner, Malaga County
Water District, a County Water District organized and existing pursuant to Water Code
§30000 et seq, hereby petitions the State Water Resources Control Board ("State Board")
for review of Order No. R5-2013-0090 of the California Regional Water Quality Control
Board, Central Valley Region ('Regional Board') assessing an administrative civil liability
against Malaga County Water District ('Malaga’ or 'District’) in the amount of $78,000 for
purported, but unproven violations of effluent limitations of waste discharge requirements
under Order 99-100 and R5-2008-0033 (NPDES No. CA 0084239). * A copy of the
Administrative Civil Liability Order R5-2013-0090 (the "Order") is attached and incorporated
by reference as Exhibit A. A copy of this petition has been sent to the Regional Board.
The issues and a summary of the basis for the petition follow. Petitioner reserves the right
to file a more detailed memorandum of points and authorities in support of this petition
2

when the full administrative record is available.

1. Name and address of Petitioner.

Petitioner is the Malaga County Water District, a county water district organized and
existing under Water Code §30000, Petitioner maintains its office at 3580 S. Frank Street,
Fresno, California, 93725. Malaga is represented by its counsel, who's name and address
are as follows:

Neal E. Costanzo

Costanzo & Associates

575 E. Locust Avenue, Suite 115

Fresno, CA 93720

(659) 261-01863 ph

(5659) 261-07086 fax

U All statutory references are to the Water Code unless otherwise indicated.

2 The State Board's regulations require submission of a statement of points and authorities in support of a
petition for review (23 CCR §2050(=)(7), and this document is intended to serve as a preliminary memorandum of
points and authoritics. It is not possible to prepare a complete statement and memorandum in the absence of a
complete administrative record which is not available.
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ncostanzo@costanzolaw.com

All notices or other written determination or responses are required to be served on
Malaga's legal counsel.

2. Specific Action of the Regional Board the State Board is Requested to

Review.
The Regional Board's adoption, and all proceedings of the Regional Board leading
to adoption of Order R5-2013-0090 which is attached as Exhibit A.

3. Date of Regional Board Action.

The Regional Board issued the Order on an unknown date but its Assistant
Executive Officer declares under penalty of perjury in the attached Order that it was
adopted July 25, 2013. The Order was not served on Malaga until it was mailed on August
16, 2013.

4, Statement of Reasons the Redional Board's Action was Inappropriate and

lmproper.

The Order is inappropriate and improper for each of the following reasons:

A. The process and hearing afforded Malaga before the Regional Board
violated Malaga's Constitutional rights to due process and statutory
protections and procedures afforded by the California Water Code,
the California Government Code and the Regional Board's
regulations.

B. The penalties are barred both by the doctrine of latches and by the
doctrine of estoppel and the Regional Board wrongly concluded,
contrary to controlling law, that "latches is not recognized as an
affirmative defense and may not be invoked to avoid the imposition of
"mandatory minimum penalties" and improperly failed to even
consider applicability of estoppe! or any of the evidence presented
bearing on the issues of latches and estoppel, deciding the issue as

a purely legal question.
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C. The findings in the Order are not supporied by any evidence or
substantial evidence and are premised solely on hearsay and the
testimony of an individual who had no personal knowledge concerning
any purported violation, and the undisputed written evidence
establishes that no violation occurred.

D. The Order improperly imposes, in part, penalties that were
permanently suspended pursuant to the Regional Board's agreement
to implementation of compliance projects and pollution control
prevention plans and similar measures, all of which were completed
timely or in accordance with extensions expressly granted, or granted
by implication, by the Regional Board.

E. The Order is based on a misinterpretation of §13385, the Regional
Board failed to exercise its discretion, abused its discretion, failed to
proceed in the manner required by law and the resulting order is
arbitrary, capricious and contrary to law.

5. Manner in Which Petitioner is Aggrieved.

Malaga is aggrieved by the Order because it imposes penalties against it in the
amount of $78,000.
6. Action Reguested of the State Board.

The State Board is requested to set aside and/or vacate the Order and dismiss the
Administrative Civil Liability Complaint on which it is based.

7. Statement of Points and Authorities.

A. Introduction
This is a proceeding commenced by a complaint issued by Pamela C. Creedon
(Creedon) Executive Officer of the Central Valley Regional Water Quality Control Board
(Regional Board) on May 1, 2013. A copy of the Complaint is attached as Exhibit B. The
Complaint alleges that on July 8, 2010, unidentified Regional Board "staff" issued a Notice

of Violation (NOV) and Draft Record of Violations (ROV) for 20 effluent limitation violations
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allegedly occurring between March 14, 2008 and January 31, 2010. The NOV was
responded to, according to the complaint, by Malaga's "legal counsel" on January 22,
2010. (Complaint p. 2, {8 and 9). It alleges that on November 5, 2010, a"revised NOV
and ROV identifying 15 effluent limitation violations" occurring between the same dates
(March 14, 2008 to January 31, 2010) and that legal counsel responded to this NOV/ROV
on January 6, 2011. The complaint alleges that on December 9, 2011 staff issued a NOV
with an updated draft ROV for alleged effluent violations occurring between March 14,
2008 and October 30, 2011. This NOV was again responded to by legal counsel on
January 3, 2012. (Complaint p. 2, §10-13).

The complaint alleges Malaga's "self monitoring reporis coverihg the period from"
February 1, 2004 through March 13, 2008 show eight violations of limitations, three of
which are allegedly subject to mandatory minimum penalties (MMP's) pursuant to,
presumably, the provisions of Water Code (WC) 13385 and alleges that "Attachment A"
"summarizes these violations". Attachment A specifies purported violations the Executive
Officer claims are subject to MMP's beginning not in 2004 but on August 9, 2007 three of
which are specified as "exempt" and continuing to March 31, 2008, the remaining four of
which are specified as "chronic" in the Attachment A. The complaint further alleges that
according to Malaga's "self-monitoring reports covering the period from" March 14, 2008
through December 31, 2012 there were "25 violations of effluent limitations" 21 of which
are allegedly subject to "MMP's". Attachment A to the complaint purportedly summarizes
these violations. The attachment lists 24 dates and purported descriptions of violations,
occurring on those dates, four of which are characterized in the attachment as "exempt".
Contrary to the allegation made by Creedon that these violations occur "through"
December 31, 2012, the violation dates listed begin with April 18, 2008 and conclude on
March 30, 2011. There is no violation alleged to have occurred on any date after March
30, 2011 and the allegation in the complaint, is according to the attachment, demonstrably
false. Yet, the Order includes this precise allegation as a factual finding of the Regional

Board.
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31 of the complaint alleges that under WC §13385(I), the "Executive Officer"
Creedon, "proposes assessment" of a "administrative civil liability in the amount of
$72,000" as "MMP's that occurred from 1 February 2004 through 31 December 2012" and
ostensibly identified an Attachment A to the complaint. As noted, however, the attéchment
identifies purported violations occurring between August g, 2007 and March 30,2011, only.

The responses by "legal counsel” to each and all of the NOV/ROV's referred to in
the complaint are dated July 21, 2010 (in response to the July 8, 2010 NOV), January 5,
2011, {in response to the November 5, 2010 NOV), and December 30, 2011, (in response
io the December 9, 2011 NOV) (staff exhibits 7 through 12 inclusive). Each and every one
of the NOV's states that following submission of the requested response by the date
specified, and on which the response was made, the Regional Board "plan(s) to
incorporate the referenced violations", all of which appear on an Attachment A into a
complaint. Never once was any of legal counsel's responses ever responded to by
Regional Board Staff. (See Declaration of Neal E. Costanzo attached as Exhibit C). Nor
did any administrative liability complaint issue following the Regional Board's receipt of
these responses. {Id).

Curiously, although the complaint refers to and apparently relies upon the notices
of violation issued between July 8, 2010 and December 9, 2011, no mention is made in the
complaint, and no evidence submitted by the Prosecution Team refers to the more recent
notices of violation issued by Regional Board Staff and responded to by legal counsel on
April 12, 2012 and May 10, 2012, respectively. The response to that NOV dated May 10,
2012 (Costanzo Decl. Exhibit B) was responded to, not by the staff that issued it but by a
staff counsel of the State Water Resources Control Board (State Board) on May 17, 2012.
The impertinent and meaningless response by Staff Counsel was responded to on May 23,
2012. {Costanzo Decl. Exhibit C and D). Less curiously, but even more deceptively, not
mentioned in the complaint is Creedon's July 7, 2010 letter demanding payment for the
'outstanding balance' of administrative civil liability order R5-2006-003 and Malaga's

August 9, 2010, response to that demand (which was never responded to by the Regional
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Board). (Costanzo Decl. Exhibits E and F). Also not included are two separate
submissions dated April 28, 2011, and never responded to by the Regional Board, which
are submissions by Malaga relating to satisfaction of the requirements of ACL order R5-
2006-0003 and R5-2008-0033 and Cease and Deist Order R5-2008-0032 either showing
completion of or progress toward completion or requests for extensions for completion of
compliance projects the Regional Board agreed in Order No. R5-2006-0032 and Order No.
R5-2008-003 could be completed in lieu of any penalty for many of the violations that are
listed on the NOV's. Violations purportedly occurring between 2008 and after 2010 were,
if they occurred at all, violations that the Regional Board agreed to suspend permits on
performance ofthe compliance projects, so they are not subject to any penalty assessment
(§13385(i)}3).

B. GOVERNING LAW AND PROCEDURE

The complaint is expressly issued on the authority of WC 13323 and 13385 and "is
based on findings that the discharger violated effluent limitations of waste discharge
requirements" for Rescinded Order 99-100 and the aforementioned order R5-2008-003 as
to which Malaga's evidence shows compliance projects in lieu of penalties were allowed
to be completed and were completed in lieu of any penalty assessment for violations
included in the Attachment A to the complaint. What evidence these findings are based
onis not disclosed in the complaint and no evidence was prevented to establish any such
finding. §13323 authorizes an Executive Officer of the Regional Board to issue acomplaint
to any person on whom administrative civil liability may be imposed pursuant to Article 2.5,
§13385(c) provides that civil liability may be imposed administratively by a Regional Board
pursuant to the provisions of Article 2.5 commencing with §13323.

It is clear from §13323(b), 13327 and 13385(e) that it is the Board itself that is
required to make any determination concerning the complaint or liability under §13385.
The complaint is required to inform the person served that a "hearing" before the Regional
Board "shall' be conducted. (§13323(b)). The WC does not otherwise prescribe the

procedure required to be adhered to by this Board in making a determination on the
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complaint under §13323 and 13385, so the procedure required to be adhered to are those
prescribed by the Administrative Procedure Act, Government Code §11400 et seq.
Because the "hearing" is one "for determination of facts pursuant to which an agency
(defined to include this Board) formulates and issues a decision"” this is an "adjudicative"
proceeding within the meaning of Government Code 11405.2 and 23 CCR 648(a). (See
Government Code 11405.3 (defining agency; 11405.5 (defining a decision as an agency
action of specific application that determines a legal right or duty). If under federal or state
statute or Constitution "an evidentiary hearing for determination of facts is required for
formulation and issuance of the decision, the provisions of Chapter 4.5 of the
Administrative Procedure Act apply. Here, the complaint sought to impose a penalty for
alleged violation of §13385; and federal and state Constitutions, in addition to the
provisions of the Water Code cited above, including §13385 require an evidentiary hearing.
(Patterson Flying Service v. California Department of Pesticide Regulation {2008) 161
Cal.App .4th 411, 424-425). All adjudicative proceedings before the Regional Board are
required to be conducted pursuant to Chapter 4.5 of the APA and §11513 of the
Government Code. (23 CCR §648).
C. ARGUMENT
1. THE PROCESS AND HEARING ACCORDED TO MALAGA BY THE
REGIONAL BOARD FAILED TO CONFORM TO THE REQUIREMENTS OF THE
ADMINISTRATIVE PROCEDURE ACT RESULTING IN A DENIAL OF DUE PROCESS
TO MALAGA BECAUSE THE AGENCY DID NOT PROVIDE MALAGA WITH ADEQUATE
NOTICE OR AN OPPORTUNITY TO BE HEARD AND AN OPPORTUNITY TO PRESENT
AND REBUT EVIDENCE.
Subsequent to service of the complaint, the individual who mailed the complaint with
a cover letter directing Malaga on when and how to respond (Lonnie Wass), a person
designated by the "Prosecution Team" as a witness', issued a letter which included a
document entitled "Hearing Procedures” specifically applicable to the ACL issued to
Malaga. (Costanzo Declaration Exhibit G). It states the required evidentiary hearing will

be conducted in accordance with the hearing procedure document which states that it has

been approved by the "Board Chair"; and then inconsistently states the hearing will be
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conducted pursuant to the State Board's Regulations, beginning at §648. It states in
accordance with §648 of the regulations "any procedure not provided by" the document is
"deemed waived". As directed by Wass in the letter that transmitted the complaint, Malaga
sent a letter informing Wass Malaga would not be paying any purported penalty, waiving
a hearing or agreeing to settlement negotiations and would contest the complaint at the
required evidentiary hearing. The letter comments on the invalidity of the hearing
procedure document, in particular, the deemed waiver referred to above of any procedure
not provided for by the document, and the manner in which it purports to require the
submission of evidence (which as noted below is apparently not even to the Regional
Board but to an "advisory team" comprised of the Assistant Executive Director and a
vaguely identified lawyer employed by a different Regional Board). (See Hearing
Procedure at p. 2-3). Although unclear, the Hearing Procedure document apparently,
according tothe Prosecution Team, specifies this "Advisory Team" asthe personsto whom
submissions required in advance of the hearing are to be made. (See Costanzo
Declaration).

The Prosecution Team purportedly filed with that "Advisory Team" a "Response” to
Malaga's letter. There is no procedure which allows a party in this proceeding to submit
a response to a letter served on that party to the Board which is to hear and determine the
administrative civil liability complaint. The responseidentifies and misstates objections and
assertions that appear in the May 23, 2013 letter, most of which relate to the Hearing
Procedure document that was sent to Malaga and had presumably been prepared by the
same individuals who issued the administrative liability complaint. The Prosecution Team
applies for several orders. There are no regulatory or statutory provisions allowing the
making of those applications for those orders. The Prosecution Team's response was
emailed to the Advisory Team on May 28, 2013. The attorney member of the Advisory
Team purportedly issued a ruling on the multiple the applications made in the Prosecution
Team's response and purportedly overruling Malaga's objections tothe Hearing Procedure

document, either as set forth in the May 23 letter or the Prosecution Team's response.
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(Costanzo Decl. Ex. I).

The "response" filed following the Prosecution Team's receipt of the May 23 letter
states:

"The hearing procedures issued . . . follow the Central Valley Water Board's

pre-approved hearing procedure format. . . . Adoption of the hearing

procedures by the Board's Chairman satisfies the requirements of Section

648(d) as the "presiding officer", the Board Chair has the ability to waive any

additional procedural requirement not specifically provided within the hearing

procedures, including Chapter 5 of the Administrative Procedure Act.”

No declaration or evidence of these facts is provided with the "response”. Assuming
the truth of this assertion, however, it is clear that the hearing procedure notice that was
issued to Malaga is indeed a document that was simply generated by the Prosecution
Team and that specific language included in the notice, thatis not specificto Malaga or this
complaint has been taken from some unknown form or format adopted by the Chairman
of the Board in some unknown context, presumably in a different adjudication. Certainly,
the Board Chairman never adopted the "important deadlines" that are a part of the notice.
These were presumably selected unilaterally by the Prosecution Team. Ifthese deadlines
were set by the Chair, they were set without notice or an opportunity to be heard being
given to Malaga. Eitherway, the deadlines are invalid as they have not been set according
to law.

Government Code §11425.10 reads in pertinent part as follows:

"(a) The governing procedure by which an agency conducts an adjudicative
proceeding is subject to all of the following requirements:

(1) The agency shall give the person to which the agency action is
directed notice and an opportunity to be heard, including the opportunity to
present and rebut evidence.

(2) The agency shall make available to the person to which the agency
action is directed a copy of the governing procedure, including a statement
whether Chapter 5 (commencing with §11500) is applicable to the
proceeding. . . .

(4) The adjudicative function shall be separated from the investigative,
prosecutorial, and advocacy functions within the agency as provided in
§11425.30."

The governing procedure adopted by an agency may include provisions equivalent

to, or more protective of the rights of the person to which the agency action is directed,

i0
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than the requirements of §11425.10, but that section prescribes the minimum
requirements. Malaga is plainly entitled to notice and an opportunity to be heard on the
suitability of various procedures purportedly mandated by notice in this proceeding and it
has received no such notice or opportunity to be heard. Further, as the Prosecution Team
acknowledges in its "response” the notice of procedures supplied to Malaga is simply and
only a creation of the Prosecution Team which purports to regulate the manner in which
Malaga may present its evidence and defense. This viclates the above quoted
requirement for separation of the prosecutorial and adjudicative functions. The advising
lawyer has no authority or ability to rule on the Prosecution Team's Response or Malaga's
objections to the Hearing Procedures.

The Prosecution Team dictated what form Malaga's evidence is to take, when
Malaga is to produce that evidence, how Malaga is to provide that evidence, and the
amount of time during which Malaga will be allowed to present evidence. Subdivision (d)
of §648, of Title 23 in the California Code of Regulations, the provision relied upon in the
notice of hearing procedures for setting these bizarre requirements for the conduct of an
adjudicative proceeding that is required to be conducted as an "evidentiary hearing for
determination of facts" (Government Code §11410.10) does not authorize these Hearing
Procedures. Subdivision (d) of §648 of the regulations provides "the presiding officer may
waive any requirements in these regulations pertaining to the conduct of adjudicative
proceedings including but not limited to the introduction of evidence, the order of
proceeding, the examination or cross examination of witnesses, and the presentation of
argument, so long as those requirements are not mandated by state or federal statute or
by the state or federal constitutions.”

The subdivision speaks in terms of waiving requirements of the regulations. It does
not provide authorization for establishment of a set procedure including time limitations on
the presentation of evidence, requirements that all evidentiary presentations be made in
writing or numerous other requirements that are purportedly set by the notice of hearing

procedures served on Malaga and prepared by the Prosecution Team. Indeed, the hearing

11
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procedures conflict with the provisions of §11425.10 and Government Code §11513 which
is expressly incorporated into the regulations as the applicable procedure in allowing for
each party to have the right to call and cross examine witnesses, introduce exhibits on any
matter relevant even though not covered by direct examination to impeach witnesses,
regardless of which party called the witnesses, and to rebut evidence. Most significantly,
the notice of hearing procedures served on Malaga contains "hearing time limits limiting
the time available” to Malaga to examine, cross examine, rebut withesses provide opening
and closing statements to 30 minutes total. There is no provision in the regulations that
allows the imposition of such a limit and the imposition of that limit is directly contrary to
Government Code §11425.10 and 11513.

Also included is a requirement that "all evidence other than witness testimony to be
presented orally at the hearing be submitted in advance of the hearing". Of course, given
the 30 minute limitation on the presentation of evidence and argument at the hearing, this
amounts to a requirement that all evidence be presented in writing because 30 minutes in
an insufficient amount of time within which to even provide an opening statement on the
facts of this case which spans the course of many years. The notice also purports to
require that all legal and technical arguments or analysis and the name of all withesses
intended to be called at the hearing be provided. The right of Malaga to present evidence
or a defense cannot be so restricted in accordance with statute or consistent with the due
process clause of the state and federal Constitutions. §648 4 of the regulations specifies
what is required to be provided in advance of the hearing and the Prosecution Team is not
authorized to impose additional requirements on the evidentiary submission to be made
by Malaga.

The lawyer may serve as an advisor to assist and advise the decision maker - this
Board - but he is prohibited from furnishing argument, diminishing or modifying the
evidence in the record. He cannot act as the decision maker. (Government Code
§11430.30(a)). The Assistant Executive Officer is presumably subject to the authority,

discretion or direction of the Executive Officer, who issued this complaint so that he is

12
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plainly prohibited from taking any role whatsoever in this proceeding, particularly in
advising the decision maker on a decision. (Government Code §11425.30(a)(1) and (2)).
The agency is required to give Malaga notice and a meaningful opportunity to be
heard, including the opportunity to present and rebut evidence. (§1 1425.10(a)(1)). Under
§11415.10, the agency must either conduct its hearing according to the procedures set by
its regulations, or if it fails to set those procedures by regulations, then the provisions of the
APA apply, and they apply despite any conflicting provisions in this agency's regulations.
(§11425.10(b)). The procedures set by the Hearing Document do not conform either to the
APA or this Board's regulations and they are invalid. (See Niles Freeman Equipment v.
Joseph (2008) 161 Cal.App.4th 765, 789-790). The limitations set by the Hearing
Procedure document are not appropriate to the character of this particular proceeding and
there has been no separate consideration by this Board of what procedure is required to
conform with the APA and with the requirements of procedural due process. (See Petrillo
v. Bay Area Rapid Transit District (1988) 197 Cal.App.3d 798, 807-808; Smith v.
Organizations of Foster Families Etc. (1977) 431 US 816; Shaket v. Osteopakic Medical
Board (1996) 51 Cal.App.4th 223, 230). The statute, regulations, and requirements of due
process are required to be adhered to. The Hearing Procedure requirements set by
Regional Board Staff or the Prosecution Team do not conform to those requirements.
Malaga renewed its motion, among others, to have the hearing procedure document
declared invalid; but, the Advisory Team Attorney undertook to rule on (and deny) that
motion. But someone, it is not known whom, issued a new hearing procedure document
which, among other things, increased the amount of time for the hearing from 30 minutes
to 40 minutes. By ruling on Malaga's motions, the Advisory Attorney violated Government
Code §11430.30 because in doing s0, and in advising the Board how to rule on evidentiary
objections and how to decide the matter ultimately, he was fumishing argument and
diminishing or modifying evidence in the record. Malaga's motion that he be disqualified
from further participation at the hearing was denied by the Board Chair acting alone,

without reason.

i3
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There was only one prosecution witness. He was allowed to testify in the form of
a narrative. Malaga's objections to allowing that narrative testimony were overruled by the
Board Chair acting alone and without any reason. When Malaga attempted to cross-
examine this witness, it was simply precluded from asking any questions aimed at
disclosing the fact that the witnessed based his entire narrative on rank speculation and
hearsay. Malaga was not allowed to question the witness about whether anyone of
Malaga's self monitoring reports disclosed any one of the violations listed in the attachment
to the Complaint. Government Code §11513 provides that evidence is to be elicited
through "examination" and other provisions of the Administrative Procedure Act allow and
require a full and fair opporiunity to cross-examine any witness. Malagawas simply denied
those rights and did not receive anything that even remotely resembles a fair hearing.
Numerous other violations of Malaga's procedural due process and statutory rights relating
to the procedure required to be accorded to it are noted below.

2. THE REGIONAL BOARD IMPROPERLY DETERMINED, CONTRARY TO
CONTROLLING LAW, THAT THE DOCTRINE OF LATCHES COULD NOT BE APPLIED
IN ANY CIRCUMSTANCE AND FAILED TO CONSIDER EVIDENCE ESTABLISHING AN
ESTOPPEL.

Statutes of limitations found in the Code of Civil Procedure do not literally apply to
administrative proceeding because those statutes apply to civil actions and special
proceedings of a civil nature and administrative proceedings are neither. (See City of
Oakland v. PERS (2002) 95 Cal.App.4th 29; Bemard v. Fong Eu (1979) 100 Cal.App.3d
511, 515; Little Company of Mary Hospital v. Belshe (1997) 53 Cal App.4th 325, 329).

Under appropriate circumstances, the defense of latches, however, operates in the
same manner to bar a claim by a public administrative agency such as this Board if the
requirements of unreasonable delay and resulting prejudice are met. (Fountain Valley
Regional Hospital and Medical Center v. Bonta (1999) 75 Cal.App.4th 316, 323-324).
Latches is designed to promote justice by preventing surprises through the revival of claims
that have been allowed to slumber until evidence has been lost, memories have faded and

witnesses have disappeared. It is unjust not to put the advisary on notice to defend even

14
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a just claim within the period of limitations and the right to be free of stale claims in time
comes to prevail over the right to prosecute them. (Robert J. v. Catherine D. (2009) 171
Cal.App.4th 1500, 15621).

It is well established that the elements of latches, unreasonable delay and resulting
prejudice may be met in one of two ways. First, they may be demonstrated by the
evidence, with the person arguing in favor of latches presenting proof of unreasonable
delay and resulting prejudice. Second, the element of prejudice may be "presumed"
whenever there exists a statute of limitations that is sufficiently analogous to the facts of
the case and the period of that statute of limitations has been exceeded by the public
administrative agency in making its claim. (See Robert J., supra, at p. 1522; Fountain
Valley, supra, at p. 324; Brown v. State Personnel Board (1985) 166 Cal.App.3d 1151,
1158-1161; Stevedormg Services v. Prudential Lines Inc (1986) 181 Cal. App.3d 154, 158;
Gates v. Department of Motor Vehicles (1979) 94 Cal.App.3d 921).

In this second situation, the limitations period is "borrowed" from the analogous
statute and the burden of proof shifts to the administrative agency. To defeat the finding
of latches, the agency, here this Regional Board, must show that the delay involved in the
case was excusable and rebut the presumption that such delay resulted in prejudice to the
opposing party, Malaga. (Id). In cases where there is no directly applicable statute of
limitations such as administrative proceedings but a statute of limitations governs an
analogous action of law, the statute of limitations time period is borrowed as the measure
of the outer limit of reasonable delay in determining latches. (See Brown, supra, 166
Cal.App.3d at p. 1159-1160). Whether such borrowing occurs and whether there is a
consequent transfer of the burden of proof on the claim of latches to the administrative
agency depends upon the strength of the analogy. (Fountain Valley, supra, at p. 325).
The effect of the violation of an analogous statute of limitations is to shift the burden of
proof to the plaintiff to establish that the delay was excusable and that the defendant was
not prejudiced thereby. (Id; Robert J., supra, at p. 1522). This is because the statute of

limitations reflects a "legislative policy judgment that a delay" exceeding the time limit is
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“inherently unreasonable in the prosecution” of an administrative proceeding. (Brown,
supra, at p. 1160).

It is established law that where, as here, an administrative agency pursues a civil
penalty, there is a directly analogous statute of limitations which is CCP §340. It provides
that an action "upon a statute for penalty or forfeiture, when the action is given to an
individual, or to an individual and the state, is one year. Subdivision (2) of that section
provides that an action upon a statute for a forfeiture or penalties to the people of this state
must be commenced within one year. (See Myers v. Eastwood Care Center Inc (1981)
124 Cal.App.3d 491).

The Advisory Team Attorney purported to deny Malaga's motions for a separate
prior triat on the question of latches and to exclude all evidence on the ground that it is
legally irrelevant because it is barred by latches in an email authored by the lawyer which
states that it is the ruling is of the Board Chair. But, the Board, according to the Chair, only
directed issuance of an amended "hearing procedures” document, attached as Exhibit E.
The hearing was in fact conducted in two parts. The first part related solely to the issue
of latches. (Ex. D at p. 4). The second part of the hearing concerned the merit of the
complaint. Malaga presented evidence, through testimony by its Board President, who
testified that Malaga adheres to a policy of passing on any fine imposed on it relating to
discharge requirements to the industries operating in Malaga responsible for causing the
offending pollutant to be discharged into Malaga's sewer system. But because the alleged
violations occurred so long ago it would be impossible at this point to determine the person
responsible for causing the offending pollutant to enter the sewage system so that any fine
imposed for these alleged violations would have to be bome by the District. The fine
amounts to some 20% of its operational budget.

The evidence showing the delay in commencement of the ACL Complaint was
unreasonable consists of the various Notices of Violation (NOV) and the responses to
those NOV's by Malaga that are the prosecution exhibits 7 through 12. But, the Board did

not consider any of the evidence. Instead, although the hearing procedure document
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prepared by the Prosecution Team required it to submit in advance of the hearing "all legal
arguments or analysis” it was not until the date of the hearing, in the course of argument
on the latches issue, that the Prosecution Team submitted to the Regional Board the
"Draft" Decision of this Board in the matter of the ACL against Lincoln Avenue Water
Company dated June 24, 2013,which is well before the July 3 deadline for the Prosecution
Team's submission of rebuttal argument and evidence. The Prosecution Team argued,
and the attorney who is part of the Advisory Team advised the Regional Board, that the
doctrine is simply not applicable pursuant to this decision. On that basis, the Regional
Board concurred and ruled that the doctrine was not applicable to this proceeding. It then
adopted an amendment to the proposed order that was submitted to them by the Advisory
Team Attorney on the day of the hearing, and not before, as required by the hearing
procedures prescribed by the Prosecution Team. The amendment fo the proposed
decision was the addition of what are now paragraphs 34 through 36 of Order R5-2013-
0090. The proposed amendment and proposed judgment were prepared before the
hearing occurred. But neither was provided to Malaga in advance of the hearing.

Rather than actually evaluating or considering any of the evidence submitted on the
latches issue the Board simply accepted the representation of the attorney on the Advisory
Team and the Prosecution Team, after erroneously denying Malaga's motion to recuse this
member of the Advisory Team for violations of the Administrative Procedure Act, that
latches did not and could not under any circumstances be applicable. The three
paragraphs in the Order dealing with latches mimic this Board's decision in Lincoln. In
Lincoln, this Board did indeed decide that the doctrine of latches is inapplicable to a
proceeding for the imposition of a "mandatory minimum penalty" under §13385.

The Board's basis for that decision rests on its incorrect interpretation of judicial
precedent. The Regional Board decided the issue in this case on the same basis.
Accordingly, any court reviewing this action will independently review this determination of
a question of law which involves application of statute or judicial precedent. (Donaldson

v. Department of Real Estate (2005) 134 CalApp.4th 948, 954). Decisions of
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administrative agencies are not controlling precedent in California courts, but the decisions
of the California Supreme Court and Courts of Appeal are controlling precedent in the
proceedings ofthis administrative agency. (Yamaha Corporation of Americav. State Board
of Equalization (1998) 19 Cal.4th 1, 6-11). The Lincoln decision, like the Regional Board's
decision reflected by the Order, is premised on a clearly incorrect interpretation of judicial
precedent. The conclusion in Lincoln, which improperly disregards the shifting of the
burden of proving unreasonable delay and prejudice under Fountain Valley and Brown v.
State Personnel Board, supra, when there is an analogous statute of limitations that
applies ("burden to establish latches lies with the party raising it", Lincoln at p. 4), is that
this Board is "not convinced that the doctrine of latches is applicable to a "mandatory
minimum penalty”. The conclusion is based upon two grounds (1) because the legislative
mandate to impose mandatory minimum penalties do not allow the "Water Boards [to]
invoke equitable principles” (Id at p. 5) and (2) that latches is not available where it would
nullify an important policy adopted for the benefit of the public and the unspoken
conclusion that the provisions relating to mandatory minimum penalties represent a
"important policy adopted for the benefit of the public”. (Id). Both grounds are premised
upon this Board's interpretation of judicial precedent. The Board has misinterpreted that
precedent.

The Courts of Appeal have, indeed, held that the doctrine of latches (or estoppel)
may not be asserted to prevent a public entity from enforcing an important policy adopted
for the benefit of the public. (San Francisco v. Ballard (2006) 136 Cal.App.4th 381, 392
(latches did not bar city's claim that sprinkling system in defendant's building violated fire
prevention regulations for high rise buildings and thus constituted a public nuisance);
Golden Gate Water Ski Club v. Contract Costa (2008) 165 Cal.App.4th 249, 263 (latches
did not bar county from issuing nuisance abatement order against water skiing club that
builds structures in violation of open space restrictions even though county delayed 35
years issuing order); Feduniak v. California Coastal Commission (2007) 148 Cal.App.4th

1346, 1360 (coastal commission not estopped from requiring removal of golf course built
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without permit on open space easement although commission failed to order removal for
a period of 18 years); City of Long Beach v. Mansell (1970) 3 Cal.3d 462, (applying
estoppel in a land use case where exceptional circumstances were present).

What the Lincoln decision fails to recognize is that each and every one of these
cases which holds latches cannot be applied against a governmental entity arises in
connection with a land use, zoning or nuisance case. The rule is applied because in the
field of a land use the courts are dealing with a "vital public interest - not one that is strictly
between the municipality and the individual litigant. All the residents of the community
have protectable property and personal interest in maintaining the character of the area
as established by comprehensive and carefully considered zoning plans in order to
promote the orderly physical development . . . and to prevent the propetty of one person
from being damaged by the use of neighboring property in a manner not compatible with
the general location of the two parcels". (Golden Gate Water Ski Club v. County of Contra
Costa, supra, 165 Cal.App.4th at p. 259-260; see also Petfet v. Fresno (1973) 34
Cal.App.3d 813, 822-823). The rule against applying latches in these cases arises
because of the presence of the "strong public policy adopted for the benefit of the public
that is a necessary characteristic of any re-zoning, nuisance or land use law" because
estopping the public entity (or applying latches) does not punish the public entity for its
unreasonable delay and instead injures the public which has a strong interest in
maintaining and using their property without damage from non-conforming uses on a
neighboring property. (Id and see Fakuda at p. 1377; West Washington Properties LLC
v. California Department of Transportation (2012) 210 Cal.App.4th 11386).

There is no case which holds that there is any strong rule of policy that serves to
protect the public that bars application of the rule of latches (or estoppel) in any context
other than the land use cases recognized by the courts. No court has recognized the
existence of any strong rule of policy designed to protect the public presentin a statute that
provides for the imposition of a civil penalty and no court has held, as this Board has, that

the "mandatory penalty statutes itself evidences a strong legislative policy that certain

19




K= - = B N = Y e

10
11
12
13
14
15
16
17
18
19
20
21
2
23
24
25
26
27
28

types of permit violation always resuitin minimum penalties” or that the legislative adoption
of mandatory minimum penalties to "promote streamlined, cost effective enforcement and
facilitate water quality protection” is the same as a strong rule of policy designed to protect
the public as this Board did in Lincoln. (At p. 9).

On the contrary, in cases dealing with statutes which are in fact designed to protect
the public; but which also provide for the imposition of a penalty for violation, equitable
principles, including estoppel and latches cannot be applied to that part of the statute which
does in fact protect the public but are to be applied to the imposition of a penalty. Thus,
in Waters v. Division of Labor Standards Enforcement (1987) 192 Cal.App.3d 635, the
contractor failed to pay prevailing wages on a public works project in violation of Labor
Code §1773. The division of labor standards enforcement could recover for the employees
the amounts they had been underpaid and would have been paid had prevailing wages
been paid but was estopped from imposing a penalty for failure to give the contractor
advance notice that the prevailing rate would be applicable. (At p. 641-642). Similarly, in
Lusardi Construction Company v. Aubry (1992) 1 Cal.4th 976, the Supreme Court
determined that although estoppel could not operate to relieve plaintiff from paying the
difference between the wages it actually paid its employees and prevailing wages,
equitable principles did operate to relieve the contractor from paying statutory penalties for
its failure to pay prevailing wages because it had acted in good faith reliance on the public
entities express representation that prevailing wages were not payable (at p. 996).

In shori, Lincoln's reliance on the rule against application of equitable principles,
including latches and estoppel when doing so would nullify a strong rule of public policy
designed to protect the public is based upon judicial precedent that only applies in a
specific context and that plainly does not apply to a statute that provides for the imposition
of a penalty, even though the penalty exists to ensure or facilitate compliance with or
enforcement or a statutory requirement which does represent a strong rule of public policy
designed to protect the public. Its interpretation of those decisions is incorrect because

those decisions apply to a specific type of enforcement action where precluding the
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enforcement would not punish the administrative agency involved for its unreasonable
delay and would instead punish the public. The cases are distinguishable and are in no
way authority for the conclusion reached in Lincoln.

The other basis relied on in Lincoin to find latches and estoppel cannot be applied
in a case seeking to impose a mandatory minimum penalties also relies on judicial
precedent to come to that conclusion and misinterprets that precedent as weil. Modem
Barber Colleges v. California Employment Stabilization Commission (1943) 31 Cal.2d 720
simply and only holds that because the legislature explicitly and expressly prohibited the
courts from employing the remedy of mandamus in a proceeding to compel that
commission to vacate its finding that certain persons were employees within the
Unemployment Insurance Act did not violate the Constitutional grant to superior courts of
jurisdiction to issue the writ. There is no similar express prohibition against application of
latches or estoppel found in the Water Code. The statement in Lass v. Eliassen (1928) 94
Cal.App. 175, 179 that "rules of equity cannot be intruded in matters that are plain and fully
covered by a positive étatute ... nor will a court of equity ever lend its aid to accomplish
by indirection what the law or its clearly defined policy forbids to be done directly” is made
in the context, again, of a statute which by its express terms meant that the defendant had
no power to execute a conveyance of property unless certain conditions occurred, which
did not oceur, and an equitable doctrine or "fiction" could not provide him that power until
the condition had occurred. Lastly Ghory v. Al-Lahham (1989) rejected a equitable
defense of unjust enrichment to avoid payment of overtime compensation to an employee
because the employee had signed an agreement to work for a lesser wage could not be
applied because the statute provided that the employee could not receive less than the
legal overtime compensation prescribed by statute "notwithstanding any agreement to work
for a lesser wage". (209 Cal.App.3d 1487, 1492). None of these cases are in any sense
similar to this as there is nothing in the Water Code that expressly precludes application
of equitable principles including estoppel and latches to prohibit the Regional Board from

seeking to impose penalties.
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Further, nothing in City Brentwood v. Central Valley Regional Water Quality Control
Board (2004) 123 Cal.App.4th 714 or subdivision (h)(1) of §13385 supports the conclusion
that the "legislature has imposed an affirmative duty to impose the penalties” or that the
legislation deprives the "Water Board's of their discretion to reduce the mandatory
minimum penalty". In fact, coming to that conclusion requires the Board to read out of the
statute subdivision (e) of that section which provides that in determining the amount of any
liability to be imposed under that section the Regional Board, the State Board or the
Superior Court as the case may be "shall take into account the nature, circumstances,
extent and gravity of the violation or violations, whether the discharge is susceptible to
clean up or abatement, the degree of toxicisity, the ability to pay, the effect of its ability to
continue its business, any voluntary clean up efforts undertaken or any prior history of
violations and the degree of culpability, economic benefit or savings and providing that "at
a minimum liability should be assessed at a level that recovers the economic benefits, if
any, derived from the acts that constitute the violation". That interpretation disregards the
primary tenant of statutory construction which is that the statute is to be read in context and
as a whole. (People v. Connor (2004) 115 Cal.App.4th 669, 691 ("basic principles of
statutory construction require us to interpret a statute as a whole so as to make sense of
the entire statutory scheme and not to view isolated statutory language out of context").
The interpretation ascribed to §13385(h)(1) by this Board, and ultimately by the Regional
Board on the advise of the attorney who is part of the Advisory Team is not even arguably
a correct interpretation of the statute.

The binding precedent which this agency is required to adhere to is that set forth by
the Courts of Appeal which provides that latches and estoppel may, in an appropriate case,
be set up against a governmental entity and then if there is a sufficiently analogous statute
of limitations, the burden of disproving the applicability of latches is on the agency. (Brown
v. State Personnel Board (1985) 166 Cal.App.3d 1161, 11568; Piscioneri v. Ontario (2002)
05 Cal App.4th 1037, 1050 (hearing is required on the question of latches to determine

factual underpinnings of doctrine).
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Here, the Regional Board failed to even decide the question of latches, treating the
question as one of law and finding under Lincoln that the doctrine does not apply. This is
erroneous as a matter of law. So is the decision in Lincoln. The order is required to be
vacated for this reason alone.
cupeice JHEGTHONGS, I RiE ORDER, A MOT, SUEEORTED B
HEARSAY AND THE TESTIMONY OF AN INDIVIDUAL WHO HAD NO PERSONAL
(HTTEN EVIDENCE ESTABLISHES THAT NG VIGLATION OCCURRED. -

At the hearing, the sole "witness" testifying in support of the complaint was one
"Lonnie Wass". This "witness" was permitted, over Malaga's objection, to simply provide
a narrative in which he stated, among other things, and in essence that the attachments
to the NOV's (EX.'s 7, 8 and 11), in fact listed accurately violations of effluent discharge
requirements that were disclosed in Malaga's self monitoring reports for the dates
indicated. The "witness" did not prepare and was not in any sense involved in the
preparation of the NOV's and no testimony was presented by anyone as to how the NOV's
were prepared, what they reflected or who they were prepared by. The self monitoring
reports were included in documents submitted by the Prosecution Team and those self
monitoring reports are for the dates referred to by the NOV's as dates on which violations
occurred. (Ex's 19 through 37). There was no testimony by anyone as to what the self
monitoring reports in fact showed, and whether they in fact showed any violation
whatsoever. The "witness" admitted to having absolutely no personal knowledge or basis
whatsoever - otherthan presumably hearsay - for testifying that the NOV's accurately show
a violation on a particular date that is in fact reflected in the self monitoring reports for that
date. Malaga's objections to and motions to strike the testimony of this witness as it
related to what was shown by the NOV's, because it is hearsay and because the witness

had no personal knowledge whatsoever concerning preparation of or the basis for the

information reflected in the NOV's, were consistently and repeatedly overruled. ®

3 Every decision made by the Regional Board was a decision that the Advisory Team Attorney told them
they had o make. Thus, with respect to the objections and motions to strike this witness's testimony, the Regional
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It is established law that the testimony of the witness is not admissible unless the
witness has personal knowledge of the matter to which the witness's testimony relates. If
the witness does not have personal knowledge of the matter he testifies about, his
testimony is necessarily premised on hearsay. (Evidence Code §702, 1200; People v.
Nazory (2010) 191 Cal. App.4th 727; Tuchscher Development Enterprises Inc v. San Diego
Unified Port District (2003) 106 Cal.App 4th 1219, 1240). By the Regional Board's own
regulations, an adjudicative proceeding is to be conducted in accordance with provisions
and rules of evidence set forth in Government Code §11513. (23 CCR §648.5.1 (hearsay
evidence is admissible subject to the provisions of Government Code §11513). Insofar as
relevant here, subdivision (d) of §11513 reads as follows:

"Hearsay evidence may be used for the purpose of supplementing or

explaining other evidence but over timely objections shall not be sufficient in

itself to support a finding unless it would be admissible over objection in civil

actions. An objection is timely made if made before submission of the case

or on reconsideration”.

It is established law that in the context of an administrative hearing, there is no issue
as to whether hearsay evidence is admissible. ltis. (Walkerv. City of San Gabriel (1942)
20 Cal.2d 879, 880). In the administrative context, however, the issue is the use the
administrative body makes of the evidence. Hearsay evidence may be used for the
purpose of supplementing or explaining evidence at an administrative hearing; but, over
timely objection it is not sufficient in itself to support a finding unless it would be admissible
over objection in a civil action. (Furman v. Department of Motor Vehicles (2002) 100
Cal.App.4th 416, 420). There must be substantial evidence to support an administrative
ruling and hearsay, unless it is specifically permitted by statute, is not competent evidence
to that end. (Id; Daniels v. Department of Motor Vehicles (1983) 33 Cal.3d 532, 536-537;
Ashford v. Culver City Unified School District (2005) 130 Cal.App.4th 344, 349-350,

overruled on other grounds in Voice of the Wetlands v. State Water Resources Controf

Board's overruling of Malaga's objections and its acceptance of this testimony is based solely and entirely on what
the Regional Board was told by the Advisory Team Attorney. Indeed, the ultimate conclusion that the violations
were proven, despite the fact that there is no evidence anywhere of any violation, and that as a result, the Regional
Board had no discretion but to impose the "mandatory minimum penalties” as requested by the Complaint is based
upon what the Advisory Team Attorney told the Regional Board. The Regional Board did not even make the
decision.
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Board (2011) 52 Cal.App.4th 499).

The Order states (1) that according to self monitoring reports for the period between
February 1, 2004 to March 13, 2008, there were eight violations of effluent limitations,
three of which were subject to Mandatory Minimum Penalties (MMP's); (2) that according
to those same self monitoring reports for the period from March 14, 2006 to December 31,
2012, there were 25 violations of effluent limitations and (3) that two very cryptically
identified violations were "inadvertently marked exempt" and that this inadvertency has
been corrected resulting in an additional $6,000 in MMP's. (Order at p. 6, {i{{31-33). There
is no evidence, other than hearsay to support the findings that the self monitoring reports
covering either time period disclose any violation because the only testimony and evidence
there is is of the violations that are purportedly listed in each NOV. There is no evidence
to show, and in fact the witness could not point to any violation shown by any self
monitoring report and there is no evidence that the NOV's accurately identify a violation
that is in fact disclosed by a self monitoring report.

The findings in paragraphs 31 and 32 mirror the allegations of paragraphs 29 and
30 of the Complaint. These findings are not based on any evidence, or substantial
evidence, because there is no evidence of what the self monitoring reports show. There
is no evidentiary basis for finding any violation and no basis for the Order. The admissible
evidence (Ex's 7 through 12) the letters conveying and responding to the NOV's establish
as more likely than not that the NOV's do not accurately reflect the self monitoring reports.
In response to Ex. 7, on July 21, 2010, and based on its own review of the self monitoring
reports, Malaga responded to the initial NOV by noting that the listed violations were
inaccurate either because the self monitoring reports did not disclose any violation, or did
not disclose that a exceedence of an effluent limitation qualified as "serious™ or "chronic"
or were the results of erroneous testing as demonstrated by contemporaneous testing

results. (Ex. 8). *

* There is no such thing as a "chronic” violation. A violation is either "serious” or not. If not, it is not
subject to any penalty. As acknowledged by the sole prosecution team witness, chronic does not mean the same
thing as serious according to the witness and the statute does not provide for a penalty for any "chrenic” violation.
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On November 5, 2010, the witness himself sent a letter with a record of violations
that he did not prepare. This NOV, Ex. 9, refers to a review of Malaga's July 28, 2010
letter (without indicating why it took nine months to conduct that review) and in accordance
with the points Malaga was making, deletes four "chronic" violations. On January 5, 2011,
Malaga responded (Ex. 10 noting again that the listed violations were "not supported by
the data or are not serious and not subject to any penalty". Further, Malaga notes that
many of a listed violations were violations as to which the Regional Board agreed would
be permanently suspended on completion of certain compliance projects and the
compliance projects had in fact been completed, either timely orwithin an extension oftime
granted by the Regional Board or an extension requested which the Regional Board did
not respond to. (See also Costanzo Ex's at Ex. B). The response to this NOV also noted
that the data did not support any conclusion of a violation and/or related solely to violations
as to which a compliance project was completed in lieu of any penalty as agreed to by the
Regional Board.

As a matter of evidence, failing to respond to any of the various assertions made
in the responses to the NOV's, gives rise to affirmative evidence of the truth of the
declarations and assertions appearing in those responses that were never replied to.
(Evidence Code §1221; Los Robols Motor Lodge v. Department of Alcoholic Beverages
(1966) 246 Cal.App.2d 198, 205; 3 Witkin, California Evidence (6" Ed., 2012) at §§ 104,
105 and 340). This is true because where one party to a dispute, here, Malaga, makes an
assertion or declaration of fact and conveys that to the other in circumstances that would
normally call for a response or an answer or other reaction by the other party, in this case,
the Regional Board staff, that party’s silence or equivocal response amounts to an implied
admission and affirmative evidence of the truth that the declaration or assertions not
responded to. (Id). Accordingly, not only is there no evidence of any violation, because
there is no testimony by anyone as to what is actually shown by the self monitoring reports,
the sole basis of the alleged violation, and whether that is accurately reflected in an NOV,

the undisputed evidence here dictates the exact opposite of the result arrived at by the
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Regional Board. The imposition of fines is unsupported and unsupportable.

933 of the Order is baseless. The Complaint alleges $72,000 in penalties. {33
adds $6,000 to this amount based on a wholly unsupported assertion - which first
appeared in a proposed order submitted the day of the hearing so that Malaga had
absolutely no advanced notice of the addition or an opportunity to evaluate it and present
evidence relating to it - vaguely identified discharges were "inadvertently marked exempt”,
presumably on an unidentified NOV, so the fine is increased to $78,000. There is no
evidence anywhere of any inadvertent marking of a purported violation on an NOV as
exempt, or any evidence of any such violation anywhere because there is no testimony
concerning what is shown by Malaga's self monitoring reports.

4, THE ORDER IMPROPERLY IMPOSES, INPART, PENALTIES THAT WERE
PERMANENTLY SUSPENDED PURSUANT TO THE REGIONAL BOARD'S
AGREEMENT TO IMPLEMENTATION OF COMPLIANCE PROJECTS AND POLLUTION
G R IN. ACCORDANCE ‘WiTH EXTENSIONS EXPRESSLY
GRANTED, OR GRANTED BY IMPLICATION, BY THE REGIONAL BOARD.

Many of the violations allegedly subject to MMP's here were the subject of a
previous complaint and order (R5-2008-0033, and 0032, and R5-2006-003 (See Costanzo
Declaration), which the Regional Board agreed would be permanently suspended on
completion of compliance projects which the evidence shows were either timely completed,
completed with an extension, or completed within the time period of an extension
requested but not responded to. (Id). {7 of the findings included in the Order states that
because a deadline for compliance with respect to an unidentified 2006 Order $9,000 of
the total MMP's of $131,165 "could not be applied to compliance projects that were already
supposed to be completed making this request [a purported inquiry by the District as to
whether $9,000 could be added to the terms of the ACL Order], null and void". {Order at
{[7). There was no testimony of any of this. There was no evidence whatsoever of any
request by Malaga that an additional $9,000 be applied to the subject order allowing

compliance projects for fines that would have totaled $131,165. What there is evidence

of is Creedon's demand which was full responded to for payment of the full $131,165.
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(See Costanzo Declaration Ex's A and B). This finding is utterly unsupported by any
evidence as Malaga's response to the NOV's shows the demand that it pay any amount
of penalties that are the subject of this order is unsupported as the compliance projects
that are the subject of the agreement suspending MMP's was fully complied with. There
simply is no evidentiary support for this finding.

5. THE ORDER [S BASED ON A MISINTERPRETATION OF §13385, THE
REGIONAL BOARD FAILED TO EXERCISE ITS DISCRETION, ABUSED ITS
DISCRETION, FAILED TO PROCEED IN THE MANNER REQUIRED BY LAW AND THE
RESULTING ORDER IS ARBITRARY, CAPRICIOUS AND CONTRARY TO LAW.

As noted, the basis of the Order is the incorrect notion that §13385, notwithstanding
subdivision {e) requiring the Regional Board to take into consideration a number of factors
in determining the amount of the penalty and §13327 requiring consideration of the same
factors a minimum penalty of $3,000 is required to be imposed for any discharge violation
under the provisions §13385(h)(1) or (i){(1). Couris, and this agency, are required to give
significance to every word, phrase, sentence and part of a statute and an interpretation that
renders any portion of a statute surplusage, unnecessary or a nullity, is to be avoided.
(Teacher's Retirement Board v. Gomest (2007) 154 Cal.App.4th 1012, 1028). Here, the
interpretation ascribed to 13385 by this Board and by the Regional Board is directly
contrary to the requirements of rules relating to statutory construction because it renders
entire provisions of the statute surplusage, unnecessary and null and void. The
interpretation is indefensible. The Order is, as noted, premised on nothing but hearsay.
The Order is arbitrary, capricious, and directly contrary to law.

CONCLUSION

For the foregoing reasons, the Order must be vacated and set aside. The
Complaint should be dismissed as it is baseless.

I
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EXHIBIT A




CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION -

ADMINISTRATIVE CIVIL LIABILITY ORDER R5-2013-0090

FOR MANDATORY MINIMUM PENALTIES
IN THE MATTER OF

NIALAGA COUNTY WATER DISTRICT
MALAGA COUNTY WATER DISTRICT WASTWATER TREATMENT FACILITY
FRESNO COUNTY

This Order s issued to Malaga County Water District (hereafter Discharger) pursuant to
California Water Code (CWC) section 13385, which authorizes the imposition of Administrative
Civil Liability (ACL). "This Order is based on findlngs that the Discharger violated effluent
limitations of Waste Discharge Requirements (WWDRs) Order 98-100 and R5-2008-0033
(NPDES No. CA0084239).

The Central Valley Regional Water Quality Control Board (Central Valley Water Board or
Board) finds the following:

1.

The Discharger owns and operates the Malaga County Water District Wastewater
Treatment Facility (Facility), which provides sewerage for the unlncorporated community
of Malaga and its industrial users. Non-domestic sewage comprises approximately 90
percent of the influent flow to the Facility. Malaga discharges its effluent in one of two
ways: secondary-treated wastewater is discharged to unlined evaporation percolation
disposal ponds, and tertiary-treated wastewater is discharged to the Fresno Irrigation
District Central Canal (Central Canal), a water of the United States.

Central Canal is a distributary of the Kings River via the Fresno and Fancher Creek
Canals and feeds into other canals and aqueducts to the south and to the west, The
Central Canal is hydraulically connected to the Fresno Slough that drains to the San
Joaquin River during periods of heavy rain. The Fresno Slough and the San Joaquin
River are both waters of the United States.

On 28 July 1999, the Central Valley Water Board issued WDRs Order 99-100 (1999
Permit) to regulate, in part, the discharge of secondary-treated wastewater from the
Facility to evaporation/percolation ponds and tertiary-treated wastewater from the Facility
to Central Canal. On 14 March 2008, the Central Valley Water Board issued WDRs
Order R5-2008-0033 (2008 Permit), which prescribes new requirements for the
discharge. The 2008 Permit rescinded WDRs Order 99-100, except for enforcement
purposes. The WDRs included a Monitoring and Reporting Program and Standard
Provisions.

- On 14 March 2008, the Central Valley Water Board issued Cease and Desist Order R5-

2008-0032, which rescinded Cease and Desist Order 5-01-001 and requires the District
to cease and desist discharging wastes in violation and threatened violation of WDRs R5-
2008-0033.
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5. On 26 January 2006, the Central Valley Water Quality Control Board (Central Valtey
Water Board, or Board) adopted ACL Order R5-2006-0003 (2006 ACL Order) for effluent
limitation violations subject to mandatory minimum penalties (MMPs) in the amount of
$1,107,000 that occurred within the review period of 1 February 2000 through 30 June
2004, with the last violation identified on 18 January 2004.

8. On 21 November 2008, the Central Valley Water Board Assistant Executive Officer
issued the Discharger ACL Complaint R5-2008-0583 (2008 Compaint) assessing $9,000
in mandatory minimum penalties (MMPs) pursuant to CWC section 13385(i) for effluent
limitation violations of the 1998 Permit that occurred at its Facility within the review period
of 1 February 2004 o 13 March 2008, with the first violation occurring on 28 February
2005.

7. On 30 December 2008, the Discharger submitted a signed waiver to waive its right to a
hearing within 90 days of issuance of the Complaint and requested that the $9,000 in
MMPs be applied toward compliance projects that were required by the 2006 ACL Order.
The 2006 ACL Order allowed $975,835.00 to be permanently suspended as having been
spent by the District for completion of Compliance Projects 1.a and 3 of the 7 proposed
compliance projects as defined in the Order. The remaining $131,165 would be
permanently suspended if the District satisfactorily completed all or a combination of
Compliance Projects 4, 5, 6, and 7, which totaled or exceeded the remaining MMP
amount. The last compliance project deadline per the 2006 ACL Order was 1 January
2009. The 1 January 2009 deadline was not met. Therefore, the $9,000 MMPs could
not be applied to compliance projects that were already supposed to be complete -
making this request null and void.

8. ~On 8 July 2010, Central Valley Water Board staff issued a Notice of Violation (NOV) and
draft Record of Violations (ROV) for 20 effluent limitation violations of the 2008 Permit
totaling $60,000 in MMPs. The alleged violations cited in the ROV occurred within the
review period of 14 March 2008 to 31 January 2010. The ROV requested a response
from the Discharger by 22 July 2010.

9. On22 July 2010, the Discharger's legal counsel responded contesting the 8 July 2010
NOV/RQOV. The response disputed, in part, BOD viblations occurring in May and June of
2008. :

10. On % November 2010, after reviewing the Discharger's comments, Board staff concurred
with the Discharger’s contention that the May and June 2008 BOD violations were
incorrect along with a turbidity violation dated 12/31/2009. Board staff issued a Revised
NOV/RQV identifying fifteen effluent limitation violations subject to $45,000 in MMPs that
occurred within the review period of 14 March 2008 to 31 January 2010, '

11. On 6 January 2011, the Discharger’s legal counsel responded contesting the
5 November 2010 revised NOV/ROV.
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12,

13.

14.

~ 15,

16.

17.

18.

19.

On 9 December 2011, Central Valley Water Beard staff issued an NOV with an updated
draft ROV for alleged effluent violations that occurred within a review period of 14 March
2008 through 30 October 2011 totaling $63,000 in MMP's.

On 3 January 2012, the Dlschargers legal counsel responded con’[estlng the
9 December 2011 NOV/ROV

Board staff updated the review of Malaga's SMRs to include SMRs through 31 December
2012, and on 1 May 2013, the Executive Officer issued-ACL Complaint R5-2013-0527 for
effluent limitation violations subject to MMPs in the amount of $72,000. The 2013
Complaint withdrew the 2008 Complaint and included violations that occurred within the
review period of 1 February 2004 through 31 December 2012 as |dent|fled in Attachment
A to the 2013 Complaint. .

On 28 May 2013, the Discharger’s legal counsel responded stating that any enforcement
action relative to the violations listed on Attachment A is barred by operation of [aw.

Board staff has-determined that the Discharger is out of compliance with several other
components of its NPDES Permit and other Board Orders. Enforcement actions for
outstanding enforcement orders and violations not subject to mandatory minimum
penalties are under consideration by management and will be handied in separate
enforcement actions. The adoption of this ACL Order does not preclude the Central.
Valley Water Board from taking enforcement on other \no[atlons not subject to mandatory
minimum penalties.

CWC §13385(h)(1) states:

Notwithstanding any other provision of this division, and except as provided in subdivisions
(), ), and (1), azmandatory minimum penaity of three thousand dollars {$3,000) shall be
assessed for each serious violation. '

CWC §13385 (h)(2) states:

For the purposes of this section, a "serious violation" means any waste
discharge that violates the effluent limitations contained in the applicable
waste discharge requirements for a Group Il poliutant, as specified in
Appendix A to Section 123.45 of Title 40 of the Code of Federal Regulations,
by 20 percent or more for a Group [ poliutant, as specified in Appendix A to
Section 123.45 of Title 40 of the Code of Federal Regulations, by 40 percent
or more., )

CWC §13385 subdivision (i}(1) states, in part:

Notwithstanding any other provision of this dl\nsron and except as prowded in
subdivisions (j), (K), and (I), a mandatory minimum penalty of three thousand
dollars ($3,000) shall be assessed for each violation whenever the person does
any of the following four or more times in any period of six consecutive months,
except that the requirement to assess the mandatory minimum penalty shall not
be applicable to the first three violations:

A) Violates a waste discharge requirement effluent limitation.
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20.

21.

22,

23.

24,

25.

B) Fails.to file a report pursuant to Section 13260

©) Files an incomplete report pursuant to Section 13260

D) Violates a toxicity effluent limitation contained in the applicable waste
discharge requirements where the waste discharge requirements do not contain
pollutant-specific effluent limitations for toxic pollutants.

CWC section 13385(k) states:

(1) Infieu of assessing all or a portion of the mandatory minimurih penalties
pursuant to subdivisions (h) and (i) against a publicly owned treatment works
serving a small community, the state board or the regional board may elect to
reguire the publicly owned treatment works to spend an equivalent amount
towards the completion of a compliance project proposed by the publicly
owned treatment works, if the state board or the regional board finds all of the
following:

{A) The compliance project is des:gned to correct the violations within five
years.

{B) The compliance project is in accordance with the enforcement policy of the
state board, excluding any provision in the policy that is inconsistent with this
- section.

(C) The publicly owned treatment works has prepared a financing plan to
complete the compliance project.

(2) For the purposes of this subdivision, “a publicly owned treatment works serving a small
community” means a publicly owned treatment works serving a population of 10,000
persons or less, a rural county, or a reasonably isolated and divisible segment of a larger
municipality where the population of the segment is 10,000 persons or less, with a

~ financial hardship as determined

CWC section 13323 stafes, in part:

Any executive officer of a regional board may issue a complaint to any person on whom
administrative civil liability may be imposed pursuant to this article. The complaint shall
allege the act or have failure to act that constitutes a violation of law, the provision
authorizing civil liability to be imposed pursuant to this article, and the proposed civil
liability.

WDRs Order 99-100 General Discharge Specification B.2 states, “effluent shall have a
pH between 6.0 and 9 0 pH units.”

WDRs Order 99-100 General Discharge Specification B.3 states, "effluent EC shali not

~ exceed that of source water plus 500 umhos/cm or 1000 pmhos/cm, whichever is less.”

WDRs Order 99-100 Discharge 001 (Central Canal) Specification C.3 states, in part,

“effluent turbidity shall not exceed a monthly average of 2 NTU and a daily maximum of
5 NTU.

WDRs Order R5-2008-0033 Effluent Limitations and Discharge Specifications A.2 states,
"Effluent shall not as an average monthly EC, exceed the monthly flow-weighted average
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of EC in the source water plus 500 iihmos/cm, or a total of 1,000 phmos/cm, whichever is
more stringent. :

26. WDRs Order R5-2008-0033 Effluent Limitations and Discharge Specifications A.4 states,
“Effluent shall not exhibit a pH of less than 6.5 or greater than 8.3 standard units.

27. WDRs Order R5-2008-0033 Effluent Limitations (Table 8) — Discharge Point D-001
(Tertiary Treatment) B.1.a states, in part:

TABLE 6. EFFLUENT LIMITATIONS
Effiuent Limitations
Parameter Units Average Average Maximum
’ Monthly Weekly Daily
CONVENTIONAL POLLUTANTS
Biochemical Oxygen mg/L ' 10 A5 30
Demand (BODs) @ 20°C bsiday' 38 56 1 13
Total Suspended Solids mg/L 10 15 30
(TSS) lbs/day" 38 56 113
Settleable Solids . mi/L 0.1 -- 0.2
PRIORITY POLLUTANTS 7
Bromoform Mg/l 4.3 -- ' 8.6
NON-CONVENTIONAL POLLUTANTS?
Ammonia Nitrogen, Total mg/L 08 - 11
(as N) (May-October)® bsiday! - 3.0 . 41
Ammonia Nitrogen, Total mg/L 0.4 ” ' 0.6
(as N) (November -April)® Ibs/day’ 15 B 91
Turbidity NTU 2 - &?

1. Based on a design flow of 0.45 mgd

2. 5 NTU more than 5%af the 24-hour period, 10 NTU alany time

3. Effective 19 May 2010. Ininterim, see Table 7

4. Effective 1 November 2008, if the Discharger certifies to the Executlve Officer in writing that the ultraviolet system
is operational and chlorine is no longer being used for disinfection purposes or detected In the influent, the
Executive Officer may, at her discretion, notify the Discharger that these effluent limitafions and associated
monitoring are suspended.
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8. WDRs Order R5-2008-0033 Effluent Limitations — Discharge Point D-001 (Tertiary
Treatment) B.1.b states, “Percent Removal: The average monthly percent removal of
BOD and total suspended solids shall not be less than 90 percent.”

29, WDRs Order R5-2008-0033 Effluent Limitations — Discharge Point D-001 (Tertiary
Treatment) B.1.e states, “Total coliform Organisms. Effiuent total coliform organisms
shall not exceed: i, 2.2 most probably number (MPN)/100 mL as a 7-day median; i,
23 MPN/100 mL more than once in any month; and iii. 240 MPN/100 ml at any fime.”

30. WDRs Order R5-2008-0033 Effluent Limitations — Discharge Point D-001 (Tertiary
Treatment) B.2 states, “Interim Effluent Limitations — The interim effluent limitation in
Table 7 shall apply in lieu of the-final effluent limitations specified for the same
parameters in Table 6 until the effective date of the final effluent limitations as specified in
footnotes 3 and 4, Table 6. '

TABLE 7. INTERIM EFFLUENT LIMITATIONS
Parameter Units Effluent Limitations
_ Average Monthly Maximum Daily
Ammonia mg/L = 1.3
Bromoform ug/l - 28

31, According to the Discharger’s self-monitoring reports covering the period from 1 February
- 2004 through 13 March 2008, the Discharger committed eight violations of effluent

limitations for turbidity, EC, and pH of Order 99-100; three of which are subject to MMPs.
Attachment A to this Order summarizes these violations. .

32. According to the Discharger's self-monitoring reports covering the period from 14 March
2008 through 31 December 2012, the Discharger committed twenty-five violations of
effluent limitations for EC, pH, total ammonia nitrogen (as N), Bromoform, total coliform .
organisms, BOD, Settleable solids, TSS, and turbidity of Order 2008-0033; twenty-two of
which are subject to MMPs. Attachment A to this Order summarizes these violations.

33. On Attachment A of the 2013 Complaint, Violation ID 771679 (11M; pH; 9.0; pH units;
9.2) and Violation |D 878012 (7M; TCO; 240; MPN/100 ml/L; DM: 1600) were
inadvertently marked EXEMPT. They are chronic violations and subject to MMPs.
Attachment A to this Order has been corrected and $6,000 has been added to the
penalty amount bringing it to $78,000. .

34 General statutes of limitations do not apply to this administrative proceeding. The
statutes of limitations that refer to "actions” and “special proceedings” and that are
contained in the California Code of Civil Procedure apply to judicial proceedings, not
administrative proceedings. Courts evaluating the issue have consistently found that
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35!

36.

37.

38.

general statutes of limitations do not apply to administrative proceedings, including
enforcement proceedings. .

Related to the concept of statute of limitations is an equitable principal of laches. Laches
is a court-made; equitable doctrine based on the principle that those who neglect their
rights may be barred from obtaining relief in equity. Itis a defense by which a court .
denies relief to a claimant who has unreasonably delayed or been negligent in asserting
a claim, when that delay or negligence has prejudiced the party against whom relief is
sought. The defense of laches requires unreasonable delay plus either acquiescence in
the act about which plaintiff complains or prejudice.fo the defendant resulting from the
delay. Laches is not available where it would nullify an important policy adopted for the
benefit of the public. Further, it is well-settled that the burden to establish laches lies with
the party raising it.

In this case, where there has been a violation subject to statutory mandatory penalties
and unless an affirmative defense is proven, the Legislature has imposed an affirmative
duty to impose the penalties, thereby depriving the water boards of their discretionto -
reduce the mandatory minimum penalty. Laches is not recognized as an affirmative
defense and may not be invoked to avoid the imposition of mandatory minimum
penalties.

lssuance of this Administrative Civil Liability Order to enforce CWC Division 7, Chapter
5.5 is exempt from the provisions of the CWC Division 7, Chapter 5.5 is exempt from the
provisions of the California Environmental Quality Act (Pub, Resources Code section
21000 et seq.), in accordance with California Code of Regulations, title 14, section
1532(a)(2). ' ‘

In accordance with CWC §13385()), the total amount of the mandatory minimum penalty
for 26 effluent limitation violations is $78,000. (See Attachment A).
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IT IS HEREBY ORDERED THAT:

1. Malaga County Water District, its agents, successors and assigns, shall be assessed an
Administrative Civil Liability in the amount of $78,000.

Any person aggrieved by this action of the Central Valley Water Board may petition the State
Water Board to review the action in accordance with CWC section 13320 and California Code
of Regulations, title 23, sections 2050 and following. The State Water Board must receive the
petition by 5:00 p.m., 30 days after the date that this Order becomes final, except that if the
thirtieth day following the date that this Order becomes final falls on a Saturday, Sunday, or
state holiday, the petition must be received by the State Water Board by 5:00 p.m. on the next
business day. Copies of the law and regulations applicable to filing petitions may be found on
the Internet at: :

http:/Awww.waterboards.ca.gov/public notices/petitions/water quality

or will be provided upon request.

[, Kenneth D. Landau, Assistant Executive Officer, do hereby certify that the foregoing is a full,
true, and correct copy of an Order adopted by the California Regional Water Quality Control
Board, Central Valley Region, on 25 July 2013.

S ;
/é/) %: L.

Kenneth D. Landau, Assistant Executive -Officer

Attachment A: Record of Violations




Violation
LQ1

696644
696696

771676 -

771679
771678
771680
748354
867973
868013
868014
868015
868016
868098
868022
868021
868097
868095
868101
868102
868104
868105
868109
868106
868112

ATTACHMENT A

RECORD OF VIOLATIONS '
Malaga County Water District, Wastewater Treatment Facility

Record of violations {1 February 2004- 31 December 2012)
MANDATORY MINIMUM PENALTIES
(Data reported under Monitoring and Reporting Program No. 99-100 and R5-2008- 0033)

Violation
Date
07/02/2007

08/09/2007
08/10/2007
11/25/2007

12/03/2007

12/10/2007
02/15/2008
3/31/2008
4/18/2008
4119/2008
4120/2008
4121/2008
7116/2008
7/19/2008
7/30/2008"
10/14/2008
10/17/2008
11/17/2008
06/05/2009
07/08/2009
07/08/2009
08/28/2009
08/30/2009
12/7/2009

8M: EC; 1000; umhos/cm; DM; 1033 .

12M: EC; 782; umhos/cm; DM; 820
12M: EC; 1000; umhosfcm; DM; 1700
2M; EC; 816; umhos/cm; DM; 1100

10M: Bromoform; 28; ug/L; DM; 36
10M; TCO; 240; MPN/100 ml/L; DM; 300
10M; Bromoform; 28; ug/L; DM; 32

Violation

Type®  Violation Description®
OEV 7M: EC: 784; umhos/cm; M; 820
OEV
OEV 8M: pH; 9.0; pH units; I; 9.2
OEV _ 11M; pH; 9.0; pH units; I; 9.2
OEV
OEV
OEV
OEV 3M; EC; 813; umhos/cm; AM; 825
OEV 4M; pH; 6.5-8.3; SU; IM; 8.5
OEV" 4M; pH; 6.5-8.3; SU; IM; 8.9
OEV 4M; pH; 6.5-8.3; SU; IM; 9.0
OEV AM; pH: 6.5-8.3; SU; IM:; 8.9
CAT1  7M; NH3-N; 1.3; mg/L; DM; 2.5
OEV - 7M; pH; 6.5-8.3; SU; IM; 9.1
OEV 7M: EC; 891; umhos/cm; AM; 911
CATZ2
OEV
CAT2
OEV BM; pH; 6.5-8.3; SU; IM; 8.6
QEV 7M; BOD; 15; mg/L; AW, 19
OEV 7M; BOD:; 56; Ibs/day; AW; 61.8
CAT1 8M; SS; 0.2; mIl_L; DM; 7.5
CAT1 8M; SS; 0.1; mlL; AM; 0.29
OEV

12M; pH; 6.5-8.3; SU; IM; 8.5

MMP Type
EXEMPT
EXEMPT
EXEMPT -
CHRONIC
CHRONIC
CHRONIC
CHRONIC
CHRONIC
CHRONIC
CHRONIC
CHRONIC
CHRONIC
SERIOUS
CHRONIC
CHRONIC
SERIOUS
CHRONIC
CHRONIC
EXEMPT®
EXEMPT
EXEMPT
SERIOUS

_ SERIOUS

CHRONIC




ATTACHMENT A

Malaga County Water District
Malaga Wastewater Treatment Facility

893428  07/08/2010 CAT1 7M: NH3-N; 0.8; mg/L; AM; 2.8
896916  07/08/2010 CAT1 7M; NH3-N; 1.1; mg/L; DM; 2.6
878012 " 07/09/2010 OEV 7M: TCO: 240; MPN/100 miiL; DM; 1600
893443  11/15/2010 CAT1 11M; TSS: 15; mgiL; AW; 17 |
893444  11/30/2010 CAT 11M; TSS; éq%;%removai;AM; 85%
893442  11/30/2010 CAT1 11M; TSS; 10; mg/L; AM; 14 |
912164  03/24/2011 OEV 3M: Turbidity; 2: NTU; AM; 2.7
912555  03/30/2011 CAT1

1
2

Violation 1D in CIWQS

3M:; NH3-N: 0.4; mg/L; AM; 0.5

Abbreviations used in this table are defined in table of abbreviations below.

SERIOUS
SERIOUS
CHRONIC
CHRONIC
CHRONIC
SERIOUS
CHRONIC
SERIOUS

Violation Descriptions are coded as follows: Reporting period (e.g., 4M = April); constituent or parameter
(e.g., pH, Flow); effluent limitation; units; limitation period; and reported result.

month period are exempt.

Abbreviation Definition

ACL
AM
AW
BOD
CAT1

CAT2

clwQs
DM

EC

IM

~ MMP
MPN
NH3-N
NTU
OEV
SS
su
TCO

Administrative Civil Liability
Average Monthly -

Average Weekly

Biochemical Oxygen Demand

Violation of Group 1 effluent limitation as defined in Enforcement
Violation of Group 2 effluent limitation as defined in Enforcement Policy

California Integrated Water Quality System database

. Daily Maximum

Electrical conductivity
Instantaneous maximum
Monthly

Mandatory minimum penalty
Most Probable Number
Ammonia as hitrogen

- Nephelometric turbidity unit

Other effiuent violation as defined in Enforcement Policy
Settleable solids

Standard unit (for pH)

Total coliform organisms

Chronic non-setious and serious violations are subject to MMPs. The first three non-serious violations within a six-

More than a six-month break of effluent timitation violations subject to MMPs; thus, chronic count resets.
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VIOLATION PERIOD

MMP VIOLATION TYPE 2101104 TO 31 December 2012
Group 1 Serious Violations Subject to MMPs 7
Group 2 Serious Violations Subject to MMPs: 1
Chronic (non-serious) Violations Subject to MMPs: 18
Exempt Violations: 6
Total Viclations Subject to MMPs: 26

Mandatory Minimum Penalty = 26 violations x $3,000 = $78,000
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION '

ADMINISTRATIVE. CIVIL LIABILITY COMPLAINT R5-2013-0527

FOR MANDATORY MINIMUM PENALTIES
IN THE MATTER OF

MALAGA COUNTY WATER DISTRICT

MALAGA COUNTY WATER DISTRICT WASTWATER TREATMENT FACILITY

FRESNO COUNTY

This Complaint is issued to Malaga County Water District {(hereafter Discharger)
pursuant to California Water Code (CWC) sections 13385, which authorizes the
imposition of Administrative Civil Liability (ACL) and CWC section 13323, which
authorizes the Executive Officer to issue this Complaint. This Complaint is based on
findings that the Discharger violated effluent limitations of Waste Discharge
Requirements (WDRs) Order 99-100 and R5-2008-0033 (NPDES No. CA0084239).

" The Executive Officer of the Central Valley Regional Water Quality Control Board

(Central Valley Water Board or Board) finds the following:

1.

The Discharger owns and operates the Malaga County Water District Wastewater

" Treatment Facility (Facility), which provides sewerage for the unincorporated

community of Malaga and its industrial users. Non-domestic sewage comprises
approximately 90 percent of the influent flow to the Facility. Malaga discharges its
effluent in one of two ways: secondary-treated wastewater is discharged to
unlined evaporation percolation disposal ponds, and tertiary-treated wastewater is
discharged to the Fresno Irrigation District Central Canal (Central Canal), a water
of the United States. :

Central Canal is a distributary of the Kings River via the Fresno and Fancher
Creek Canals and feeds into other canals and aqueducts to the south and to the
west. The Cenfral Canal is hydraulically connected to the Fresno Slough that
drains to the San Joaquin River during periods of heavy rain.” The Fresno Slough
and the San Joaquin River are both waters of the United States.

On 28 July 1999, the Central Valley Water Board issued WDRs Order 89-100
(1999 Permit) to regulate, in part, the’discharge of secondary-treated wastewater
from the Facility to evaporation percolation ponds and tertiary-treated wastewater
from the Facility to Central Canal. :

On 14 March 2008, the Central Valley Water Board issued WDRs Order R3-2008-
0033 (2008 Permit), which prescribes new requirements for the discharge. The
2008 Permit rescinded WDRs Order 99-100, except for enforcement purposes.

On 14 March 2008, the Central Valley Water Board issued Cease and Desist
Order R5-2008-0032 (2008 CDO), which rescinded Cease and Desist Order
(CDO) 5-01-001 and requires the District to cease and desist discharging wastes
in violation and threatened violation of WDRs R5-2008-0033. . The CDO requires
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10.

11,

12.

13.

14.

the Discharger, in part, to evaluate the Facility's treatment and disposal capacity
and identify short-term and long-term measures to secure adequate treatment and
disposal capacity for the volume, type, and concentrations of wastes in the influent
projected through at least 2028.

On 21 Novémber 2008, the Central Valley Water Board Assistant Executive
Officer issued the Discharger ACL Complaint R5-2008-0583 assessing nine
thousand dollars ($9,000) in mandatory minimum penalties (MMPs) pursuant to
CWC section 13385(i) for effluent limitation violations of the 1999 Permit that
occurred at its Facility from 1 February 2004 to 13 March 2008 (Exhibit 1).

On 30 December 2008, the Discharger submitted a sighed waiver to waive its right
to a hearing within 90 days of issuance of the Complaint and requested that the
$9,000 in MMPs be applied toward compliance projects that were required and
past due by ACL Order No. R5-2006-0003, making this request null and void.

On 8 July 2010, Central Valley Water Board staff issued a Notice of Violation
(NOV) and draft Record of Violations (ROV) for 20 effluent limitation violations of
the 2008 Permit totaling $60,000 in MMPs. The alleged violations cited in the
ROV occurred from 14 March 2008 to 31 January 2010. The ROV requested a
response from the Discharger by 22 July 2010."

On 22 July 2010, the Discharger's legal counsel responded contesting the 8 July
2010 NOV/ROV.

On 5 November 2010, after reviewing the Discharger's comments, Central Valley
Water Board staff concurred with the Discharger’s contention that five of the BOD
violations were incorrect and issued a Revised NOV and ROV identifying fifteen
effluent limitation violations subject to $45,000 in MMPs that occurred from

14 March 2008 to 31 January 2010.

On 6 January 2011, the Discharger's legal counsel responded contesting the
5 November 2010 the revised NOV/ROV.

On 9 December 2011, Central Valley Water Board staff issued an NOV with an
updated draft ROV for alleged effluent violations from 14 March 2008 through
30 October 2011 totaling $63,000 in MMPs.

On 3 January 2012, the Discharger's legal counsel responded contestmg the
9 December 2011 NOV/ROV.

Central Valley Water Board staff has determined that the Discharger is out of
compliance with several other components of its NPDES Permit and other Board
Orders. Enforcement actions for outstanding enforcement orders and violations
not subject to mandatory minimum penalties are under consideration by
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management and will be handled in sepérate enforcement actions. The issuance
of this ACLC does not preclude the Central Valley Water Board from taking
enforcement on other violations not subject to mandatory minimum penalties.

16, CWC §13385(h)(1) states:

Notwithstanding any other provision of this division, and except as provided in
subdivisions (j), {k), and {I), a mandatory minimum penalty of three thousand
dollars ($3,000) shall be assessed for each serious violation. .

16. CWC §13385 (h)(2) states:

For the purposes of this section, a “serious violation” means any
waste discharge that violates the effluent limitations contained in
the applicable waste discharge requirements for a Group i
pollutant, as specified in Appendix A to Section 123.45 of Title 40
of the Code of Federal Regulations, by 20 percent or more for a
Group | pollutant, as specified in Appendix A to Section 123.45
of Title 40 of the Code of Federal Regulations, by 40 percent or
more. .

17, CWC §13385 subdivision (i)(1) states, in part:

Notwithstanding any other provision of this division, and except as
provided in subdivisions (j), (k), and (I}, a mandatory minimum
penalty of three thousand dollars ($3,000) shall be assessed for
each violation whenever the person does any of the following four
or more times in any period of six consecutive months, except that
the requirement to assess the mandatory minimum penalty shall
not be applicable to the first three violations:

A) Violates a waste discharge requirement effiuent limitation.

B) Fails to file a report pursuant to Section 13260

C) Files an incomplete report pursuant to Section 13260

D) Violates a toxicity effluent limitation contained in the applicable
waste discharge requirements where the waste discharge
requirements do not coritain poliutant-specific effiuent limitations
for toxic pollutants.

18. CWC section 1‘3385(k) states:

(1) In lieu of assessing all or a portion of the mandatory minimum
penalties pursuant to subdivisions (h) and (i) against a publicly owned
treatment works serving a small community, the state board or the
regional board may elect to require the publicly owned treatment works
to spend an equivalent amount towards the completion of a
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19.

20.

21.

22.

23.

24.

compliance project proposed by the publicly owned treatment works, if
the state board or the regional board finds all of the following:

{A) The compliance project is designed to correct the wo[atlons within
five years.

{B) The compliance project is in accordance with the enforcement
policy of the state board, excluding any provision in the pollcy that is
mconsmtent with this section.

(C) The publicly owned treatment works has prepared a financing plan
o complete the compliance project.

(2) For the purposes of this subdivision, “a publicly owned treatment works serving
a small community” means a publicly owned treatment works serving a population
of 10,000 persons or less, a rural county, or a reasonably isolated and divisible
segment of a larger municipality where the population of the segment is 10,000
persons or less, with a financial hardship as determined

CWC section 13323 states, in part:

Any executive officer of a regional board may issue a complaint to any
person on whom administrative civil liability may be imposed pursuant to
this article. The complaint shall allege the act or have failure to act that
constitutes a violation of law, the provision authorizing civil liability to be
imposed pursuant to this article, and the proposed civil liability.

WDRs Order 99-100 General Discharge Specification B.2 states, “effluent shall
have a pH between 6.0 and 9.0 pH units.”

WDRs Order 99-100 General Discharge Specification B.3 statés "effluent electrical
conductivity or EC shall not exceed that of source water plus 500 umhos/cm or 1000
Mmhos/em, whichever is less.”

WDRs Order 99-100 Discharge 001 (Central Canal) Specification C.3 states, in part,

“effluent turbidity shall not exceed a monthly average of 2 NTU and a daily maximum of
5 NTU.

WDRs Order R5-2008-0033 Effluent Limitations and Discharge Specifications A2
states, “Effluent shall not as an-average monthly EC, exceed the monthly flow-weighted
average of EC in the source water plus 500 phmos/cm or a total of 1,000 phmos/cm,
whichever is more stringent.

WDRs Order R6-2008-0033 Effluent Limitations and Discharge Specifications A.4 states
“Effluent shall not exhibit a pH of less than 6.5 or greater than 8.3 standard units.
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25. WDRs Order R5-2008-0033 Effluent Limitations (Table 6) — Discharge Point D-
001 (Tertiary Treatment) B.1.a states, in part: '

TABLE 6. EFFLUENT LIMITATIONS

Effluent Limitations

Parameter Units Average Average Maximum
: Monthly Weekly Daily
CONVENTIONAL POLLUTANTS - '
Biochemical Oxygen mglt 10 15 30
Demand (BODs) @ 20°C |bs/day1 38 56 113
Total Suspended Solids mgiL : 10 15 -0
(T8S) Ibs/ciay’ 38 56 113
Seltleable Solids - mifL 0.1 - 0.2
PRIORITY POLLUTANTS
Bromoform Hg/L 4.3 - 8.6
NON-CONVENTIONAL POLLUTANTS"
Ammonia Nitrogen, Total mg/L 08 - 11
(as N) (May-OCtOber)a le/day1 3.0 . 4.1
Ammonia Nitrogen, Total ' mg/L 0.4 - 0.6
(as N) (November -April) Ibs/day’ 15 - 2.3
Turbidity NTU 2 - 52

L. Based on a design flow of 0.45 mgd

2. 5 NTU more than 5%of the 24-hour period, 10 NTU at any hme

3. Effective 18 May 2010. In interim, see Table 7

4. Effective 1 November 2008, if the Discharger certifies to the Executive Officer in wriling that the ultraviolet
system is operational and chlorine is no longer being used for disinfection purposes or detected In the
influent, the Execulive Officer may, at her discretion, notify the D1scharger that 1hese effluent limitations
and associated monitoring are suspended.

26. WDRs Order R5-2008-0033 Effluent Limitations — Discharge Point D-001 (Tertiary
Treatment) B.1.b states, “Percent Removal: The average monthly percent removal
of BOD and total suspended solids shall not be less than 90 percent.”

27. WDRs Order R5-2008-0033 Effluent Limitations — Discharge Point D-001 (Tertiary
Treatment) B.1.e states, “Total coliform Organisms. Effluent total cofiform organisms shall
not exceed: i. 2.2 most probably number (MPN)/100 mL as a 7-day median; ii. 23
MPN/100 mL imore than once in any month; and iii. 240 MPN/100 m! at any time.”
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28. WDRs Order R5-2008-0033 Effluent Limitations — Disbharge Point D-001 (Tertiary

29.

30.

31.

Treatment) B.2 states, “Interim Effluent Limitations — The interim effluent limitation
in Table 7 shall apply in lieu of the final effluent limitations specified for the same
parameters in Table 6 until the effective date of the final effluent limitations as
specified in footnotes 3 and 4, Table 6:

TABLE 7. INTERIM EFFLUENT LIMITATIONS
Parameter . Units Effluent Limitations |
. Average Monthly “Maximum Daily
Ammonia mg/L - 1.3
Bromoform ng/L - 28

According to the Discharger's self-monitoring reports covering the period from 1 February
2004 through 13 March 2008, the Discharger committed eight violations of effluent
limitations for turbidity, EC, and pH of Order 99-100; three of which are subject to MMPs.
Attachment A to this Order summarizes these violations.

According to the Discharger's self-monitoring reports covering the period from 14 March
2008 through 31 December 2012, the Discharger committed twenty-five violations of
effluent limitations for EC, pH, total ammonia nitrogen (as N), Bromoform, total coliform
organisms, BOD, Settleable solids, TSS, and turbidity of Order 2008-0033; twenty-one of
which are subject to MMPs. Attachment A to this Order summarizes these violations.

In accordance with CWC §13385()), the total amount of the mandatory minimurﬁ
penalty for 24 effluent limitation violations is $72,000. {See Attachment.A).

MALAGA COUNTY WATER DISTRICT IS HEREBY GIVEN NOTICE THAT:

1.

The Executive Officer of the Central Valley Water Board proposes that the
Discharger be assessed an Administrative Civil Liahility in the amount of $72,000,
and that this Complaint supersedes ACL Complaint R5-2008-583 and addresses
civil liability for effluent limitation viotations subject to MMPs that occurred from

1 February 2004 through 31 December 2012. These violations are identified in
Attachment A to the Complaint.

On 25/26 July 2013, a hearing on this matter will be held at the Central Valley
Water Board meeting, unless by 24 May 201319:

a. The Discharger waives the hearing by completing the attached form (checking
off the box next to Option 1) and returning it to the Central Valley Water Board,
along with payment of the proposed civil liability; or

b. The Central Valley Water Board agrees to postpone any necessary hearing

after the Discharger requests to engage in settlement discussions by checking
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off the box next to Option 2 on the attached form, and returning it to the Board
along with a letter describing the issues to be discussed; or

c. The Central Valley Water Board agrees to postpone any necessary hearing
after the Discharger requests a delay by checking off the box next to Option 3
on the attached form, and returning it to the Board along with a letter describing
the issues to be discussed.

3. Ifa hearing on this matter is conducted, the Central Valiey Water Board will
consider whether to affirm, reject, or modify the proposed Administrative Civil
Liability, or whether to refer the matter to the Attorney General for recovery of
judicial civil liability.

If this matter proceeds to hearing, the Executive Officer reserves the right to amend the
proposed amount of civil liability to conform to the evidence presented, including but not
limited to, increasing the proposed amount to account for the costs of enforcement '
(including staff, legal and expert withess costs) incurred after the date of the issuance of
this Complaint through completion of the hearing.

Mt .

/,)kPAMEL«A C. CREEDON, Executive Officer

:‘-3:/ f’_/f:g

(Date)

Attachment A: Record of Violations
Exhibit 1: ACL Complaint R5-2008-0583




WAIVER FORM -8-
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

By signing this waiver, I affirm and acknowledge the following:

I-am duly authorized to represent Malaga County Water District (hereinafter “Discharger’) in connection with
Administrative Civil Liability Complaint No. R5-2013-0527 (hereafter Complaint). | am informed that California
Water Code section 13323, subdivision (b), states that, “a hearing before the regional board shall be
conducted within 90 days after the party has been served. The person who has been issued a complaint may
walve the right to a hearing.” . : : T

0 (OPTION 1: Check here if the Discharger waives the hearing requirement and will pay in full}
a. | hereby waive any right the Discharger may have to a hearing before the Central Valley Water Board

| certify that the Discharger will remit payment for the civil liability imposed in the amount of $72,000 by
check that references "ACL Complaint R5-2013-0527" made payable to the “State Water Pollution
Cleanup and Abatement Account.” Payment must be received by the Central Vailey Water Board by
24 May 2013.

c. |understand the payment of the above.amount constitutes a settlement of the Complaint, and that any
settlement will not become final until after the 30-day public notice and comment period. Should the
Central Valley Water Board receive significant new information or comments during this comment
period, the Central Valley Water Board’s Executive Officer may withdraw the complaint, return
payment, and issue a new complaint. | also understand that approval of the settlement will result in the
Discharger having waived the right to contest the allegations in the Complaint and the imposition of civil

Niahility. . : :

d. !understand that payment of the above amount is not a substitute for compliance with applicable laws
and that continuing violations of the type afleged in the Complaint may subject the Discharger to further
enforcement, including additional civil liability.

0 (OPTION 2: Check here if the Discharger waives the 30-day hearing requirement in order to engage in
settlement discussions.) | hereby waive any right the Discharger may have fo a hearing before the Central
Valley Water Board within 90 days after service of the complaint, but | reserve the abliity to request a hearing
in the future. | certify that the Discharger will promptly engage the Central Valley Water board Prosecution
Team in settlement discussions to attempt to resolve the outstanding violation)s). By checking this box, the
Discharger requests that the Central Valley Water Board delay the hearing so that the Discharger and the
Prosecution Team can discuss seftlement. It remains within the discretion of the Central Valley Water Board to
agree to delay the hearing. Any proposed seitlement is subject to the conditions described above under
“Option 1." :

n(OPTION 3: Check here if the Discharger waives the 90-day hearing requirement in order to extend
the hearing date and/or hearing deadlines, Attach a separate sheet with the amount of additional time
requested and the rationale.) | hereby waive any right the Discharger may have to a hearing before the
Central Valley Water Board within 90 days after service of the complaint. By checking this box, the Discharger
requests that the Central Valley Water Board delay the hearing and/or hearing deadlines so that the
Discharger may have additional time to prepare for the hearing. It remains within the discretion of the Central
Valiey Water Board fo approve the extension. .

(Print Name and Title}

(Signature)

(b ate)




Violation
@1

696696
771676
771679
771678
© 771680
748354
867973
868013
868014
868015
868016
868098
868022
868021
868097
868095
868101
868102
868104
868105
868109
868106
868112

893428

ATTAGHMENT A

RECORD OF VIOLATIONS

Malaga County Water District, Mlalaga Wastewater Treatment Facility
Record of violations (1 February 2004- 31 December 2012)

MANDATORY MINIMUM PENALTIES

(Data reported under Monitoring and Reporting Program No. 99-100 and R5-2008-0033)

Violation
Date

08/09/2007
08/10/2007
11/25/2007
12/03/2007
12/10/2007
02/15/2008
3/31/2008

418/2008

4/19/2008

4/20/2008
4/21/2008
7/16/2008

7/19/2008 -

7/30/2008

10/14/2008

10/17/2008

© 11/17/2008

06/05/2009
07/08/2009
07/08/2009
08/28/2009
08/30/2009

121712009

07/08/2010

- CAT1

8M: EC; 1000; umhos/cm; DM; 1033

12M; EC; 782; umhos/cm; DM; 820
12M: EC; 1000; umhos/cm; DM; 1700
2M: EC; 818; umhos/cm; DM,; 1.100

10M:; Bromoform; 28; ug/L, DM; 36
10M; TCO; 240; MPN/100 ml/L; DM; 300
10M: Bromoform; 28; ug/L; DM; 32

Violation
Type®*  Violation Description®

OEV

OEV 8M; pH; 9.0; pH units; I; 9.2

OEV 11M; pH; 9.0; pH units; |; 9.2

OEV

OEV

OEV

OEV 3M: EC; 813; umhos/cm; AM; 825
- OEV 4M: pH; 6.5-8.3; SU; IM; 8.5

OEV 4M; pH; 6.5-8.3; SU; IM; 8.9 -

OEV 4M:; pH; 6.5-8.3; SU; IM; 9.0

OBV 4M: pH; 6.5-8.3; SU; IM; 8.9

CAT1 - 7M; NH3-N; 1.3; mg/L; DM; 2.5

OEV 7M; pH; 6.5-8.3; SU; IM; 9.1

QOEV 7M: EC; 891; urﬁhos/cm;'AM; 911

CAT2

OEV

CAT2

OEV 6M; pH; 6.5-8.3; SU; IM; 8.6

OEV 7M; BOD; 15; mg/L; AW, 19

OEV ‘ TM; BOD:; 56; Ibs/day; AW; 61'.8

CAT1 8M; SS; 0.2;: mi/L; DM; 7.5 |

CAT1 8M: SS: 0.1; mi/L; AM; 0.29

OEV 12M; pH; 6.5-8.3; SU; IM; 8.5

7M; NH3-N; 0.8; mg/L; AM; 2.8

MMP Type*
EXEMPT

EXEMPT

EXEMPT

CHRONIC
CHRONIC
CHRONIC
CHRONIC
CHRONIC
CHRONIC
CHRONIC
CHRONIC
SERIOUS
CHRONIC
CHRONIC
SERIOUS
CHRONIC
CHRONIC
EXEMPT®
EXEMPT

EXEMPT

SERIOUS
SERIOUS
CHRONIC
SERIOUS
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Malaga County Water District
Malaga Wastewater Treatment Facility

896916  07/08/2010 CAT1 7M: NH3-N; 1.1;:mg/L; DM; 2.6 SERIOUS
878012  07/09/2010 OEV 7M: TCO: 240; MPN/100 mi/L; DM; 1600  EXEMPT
893443  11/15/2010 CAT1 11M; TSS: 15; mg/L; AW; 17 CHRONIC
893444 11/30/2010 CAT1 11M; TSS; 90%; % removal; AM; 85% CHRONIC
893447  11/30/2010 CAT1 11M: TSS; 10; mg/L; AM; 14  SERIOUS
912164  03/24/2011 OEV 3M: Turbidity: 2: NTU; AM; 2.7 - CHRONIC
912555  03/30/2011 CAT1 3M: NH3-N: 0.4 mg/L; AM; 0.5. SERIOUS

1

Violation 1D in CIWQS .
Abbreviations used in this table are defined in table of abbreviations below.

Violation Descriptions are coded as foliows: Repoiting period (e.g., 4M = April); constituent or parameter
(e.g., pH, Flow); effluent limitation; units; limitation period; and reported result.
Chronic non-serious and serious violations are subject to MMPs. The first three non-serious violations within a six-

. month period are exempt. -

More than a six-month break of effluent limitation violations subject to MMPs; thus, chronic count resets.

' Abbreviation Definition

ACL Administrative Civil Liability
AM Average Monthly.
AW Average Weekly
BOD Biochemical Oxygen Demand
CAT1 Violation of Group 1 effluent limitation as defined in Enforcement Policy
CAT2 Violation of Group 2 effluent limitation as defined in Enforcement Policy
ciwas California Integrated Water Quality System database
DM Daily Maximum
EC Electrical conductivity
M Instantaneous maximum
M Monthly ‘
MMP Mandatory minimum penalty
MPN Most Probable Number
. NH3-N Ammonia as_hitrogen
NTU Nephelometric turbidity unit
OEV Other effluent violation as defined in Enforcement Policy
88 Settleable solids '
SU Standard unit (for pH)

TCO Total coliform organisms
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VIOLATION PERIOD

MMP VIOLATION TYPE 2/01/04 TO 31 December 2012
Group 1 Serious Violations Subject to MMPs ' 7
Group 2 Serious Violations Subject to MMPs: 1
Chronic (non-serious) Violations Subject to MMPs: 16
Exempt Violations: 9
Total Violations Subject to MMPs: _ 24

" Mandatory Minimum Penalty = 24 violations x $3,000 = $72,000
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21 November 2008

Mr. Russ Holcomb - ' CERTIFIED MAIL
Malaga County Water District - ' , © 7007 3020 0000 1750 0378
3580 South Frank Street ‘

Fresno, CA 93725

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT R5-2008-0583 FOR ASSESSMENT OF
MANDATORY MINIMUN PENALTIES, MALAGA COUNTY WATERDISTRICT WWTF,

FRESNO COUNTY

Encdlosed is an Administrative Civil Liability Complaint (Complaint), issued pursuant to'California
Water Code (CWC) section 13385, for violations of Waste Discharge Requirements (WDRs)
Order'99-100 (NPDES No. CA0084239) that have occurred at the Malaga County Water District
(District) Wastewater Treatment Facility (WWTF) in Fresno County. The Complairit charges the
District with civil liability in the amount of nine thousand dollars ($9,000), whiich represents the
sum of the mandatory minimum penalties for effluent limitation violations that-occurred at the
WWTF during the period of 1 February 2004 through 13 March 2008. ' e

.+ ...On10:3uly.2008, staff isshad-the District a Notice of Viglationand.draft'Record:of Vislations.of ... .

~ Mandatory Minimum Penaitigs (MMPs) for'the period of 1 February 2004 through 30 April 2008,
By 18 September 2008 letter, the District ac_knowledge;d the identified violations. Staff has
since ¢hanged the end of review period from 30 Aprii 2008 to 13 March 2008, when the Central
Valley Water Board adopted WDRs Order R5-2008-0033 and rescinded WDRs Order 99-100.
This. change reduced the civil liability from fifteen thousand dollars to nine‘thousand doliars.

On 5 August 2008, staff requested that State Water Board staff evaluate the'Distfict to
determing the District's eligibility. for designation as a small community with ‘financial hardship.
On 21 August 2008, staffreceived a memorandum from the Executive Qifect'or of the State
Water Board confirming that the District's WWTF s a publicly owned treatmerit works séerving
a small community with financial hardship within the meaning of CWC section 13385(k)(2).
Therefore, the Central Valley Water Board may entertain proposals from the Discharger to
‘have all or a portion of the assessed penalty applied fo the construction of a compliance
project designed to rectify within five years the conditions that led to the viclations.

Pursuant to GWC seation 13323, the District may:

o Pay the assessed civil liability and waive its right to a heating beforethe Central Valley
Water Board by signing the enclosed waiver (checking off the boxnext to item #4) and

submitting it to this office by 30 December 2008, along with payment for the full
amount; : - : .

o Agree 10 enter into settiement discussions with the Central Valley Water Board, which
may include proposals for the penalty to be applied towards a compliance project

. - California Environmental Protection Agency /

oﬁ.% Recyeled Paper
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pursuant to CWC section 13385(K), and request that any hearing on the matter be
delayed by signing the enclosed waiver {checking off the box next to item #5) and
submitting it, along with a letter stating the issues fo be discussed, to this office by
30 December 2008; or )

o Contest the Complaint and/or enter into seftlement discussions with the Central Valley
. Water-Board without signing the enclosed waiver, -

If the District chooses to sign the waiver and pay the assessed civil liability, this-will be
considered a fentative settiement of the violations in the Complaint. This settlement will be
considered final pending a 30-day petiod.of public notice, during:which time interested. parties
may comment on this actien by submifting infermation fo this- office, attention Jill Walsh, --

" Should fhe Central Valley Water Board tecelve new information or comments -during this

comment period, the Central Valley Water Board's Assistant Executive Officer may withdraiw
the complaint, return payment, and.issuea new complaint, © .- '

e T e TS (L R R A W -v ", . :
If the Central Valley Wafer Board dogs hot receive.a signed waiver, by 30 December 2008,

then.a.hearing will be sgheduled for the 516 February.2008 Gentral Valley Water Board .
meeting.in.Rancho Coidova, f:a hearing.on.this matteris held, the Central Valiey Water Board
“will.eonsider whether toissue, reject-or.madifan Ad iinistrative Civil-Liability:Order based on
the enclosed Complaint, orwhethertorefer the.matter: to the. Attermney.General for recovery of

judicial civil fiability. Modification of the proposed Adiministrative Civil Liability Order may :
include inereasing the.dollar amount.of the assessed civil iability. Specific.nofice about this .

I B I Y [ I e s T T N - RN 2
hearing and its proeedures will'be provided underseparate.couer. |

Any comments, or évidenge concerning the enclosed. Complaint mustbe, submifitedto this
officé, attention Jill\Walsh, no Jater, thair5 p.m. 'on 30 December 2008 . This nclides material
Submitted! by, the Distriot o b5 cosideisd alta fearing and metefial sbmitfed by inferdsted.
parties, including menbers o the piibiic, who wish to'comment on the proposed sétilement. If
the Central. Valley Water Board.does nothold a hearing on the matter,-and the terms of the
final settlement are not sighificantly different from tiose proposed ifi the ehcloséd Corriplairit,
it thiere Will ot be Additicrial oppofturities for Bblic comment onthe'proposed settlement,

Wiitten materials received after 5, .m. on 30:December 2008 will not be accepted and wil

...... T

not'be incorporated ifito thé administrative record if dging ‘so-wouild prejudice any party.

If you hav'é_ ahfy_:ques'tfq'n_s of comments reg‘ar-ding fhe ‘Administrative Civil Liability Complaint,
please contact Jill'Wallsh 4t (659) 445-5130 or Jo Anne Kipps at (559) 445-5035, '

{ 57
LONNIE M, WASS . -
Supervising Engineer
Enclosure: ACt Complaint R5-2008-05683

See next page for cclist

. A%VE
W)

Supervising Enginess .
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

ADMINISTRATIVE CIVIL LIABILITY COMPLAINT R6-2008-0583

'MANDATORY PENALTY
IN THE MATTER OF

MALAGA COUNTY WATER DISTRICT

WASTEWATER TREATWMENT FACILITY
FRESNO COUNTY

This Complaint is issued fo the Malaga County Water District (hereafter Malaga CWD or

. Discharger) pursuant to California Water Code (CWC) section 13385, which authorizes the

e

imposition of Administrative Civil Liability (ACL), CWC section 13323, which authorizes the
Executive Officer to isslie this Complaint, and CWC section 7, which authorizes the delegation
of the Execuitive Officer's authority to a deputy, in this case the Assistant Executive Officer.
This Complaint is based on findings that the Discharger violated provisions of Waste

Discharge Requirements (WDRs) Order 99-100 (NPDES No. CA0084239) at its Wastewater

~ Treatment Facility (WWTF).

The Assistant Executive Officer of the Gentral Véliey Regional Water Quality Contiol Board
(Central Valley Water Board or Board) finds the following: - _ '

t A e ey

1. The Discharger owns and operates.a wastewater coliection, treatment, and disposal
system and provides sewerage service for the unincorporated community of Malaga and
industrial users. Non-domestic sewage comprises approximately 83 percent of the
influent. Tertiary-treated wastewater is discharged to the Fresno irrigation District Central
Canal (Central Canal), a water of the United States. ' S

- 2. The Central Canal is a’distributafy’ of the Kings River' via the Fresno and Fancher Creek

Canals and feeds into other canals and aqueducts to the south and to the west. The
Central Canal is hydrailically connected to Fresno Slough that, during periods of heavy
fain, drains to the San Joaquin River, both also waters of the United States.

3. On 28 July 1999, {he Central Valiey Water Board adopted YWDRs Order $9-100 to
regulate, in part, the discharge of up to 0.35 miflion.gallons per day (mgd) of
tertiary-treated wastewater from the WWTF to Central Canal.

4, On 14 March 2008, the Central Valiey Water Board adopted WDRs Order R5-2008-0033,
which prescribed new requirements for the discharge and rescinded WDRs Order 99-100.

5. CWC 'section 13385()) requires assessment of mand.atory penalties and states, in part, the
following: :

- Notwithstanding any other provision of this division, and except as providedin -
subdivisions (]}, (k}, and (1), a mandatory minimum penalty of three thousand doflars
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Fresno Environmental Health Depariment, Fresno
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($3,000) shall be assessed for each violation whenever the person does any of the
following four or'more times in any-period of six consecutive months, except that the
requirement to assess the mandatory minimum penalty shall not be applicable to the first
three violations: - . . :

A) Violates a waste discharge requirement effluent iimitation.
B) Falls to file a report pursuant to Section 13260.
C) Files an incomplete report pursuant to Section 13260,

D) Violates a foxioit_y effluent fimitation contained in the.applicable waste
discharge requirements where the waste discharge requirements do not-contain
pollutant-specific effluent limitations for toxic pollutants. .

6. CWC section 13323 stateé, in part, the following:

Any executive officer of a regional board may issue a complaint to any person on whom

- administrative civil liability may be imposed pursuant-to this article. The-complaint shall
allege the act or failure to act that constitutes a viglation of law, the provision.authorizing
Givil liability to be imposed pursuant to this article, and the proposed clvil liability.

- 7 --WDRs Grder 99—100‘*GeneI:al-Discharge Bpecification B:2-states, "effiuent shall have a-pH-
between 6.0 and.9.0 pH units.” . . .

-8. 'WDRs Order 99-100 General Discharge Specification B.3 states, “efﬂuent.[éiebtrioai_
conductivity or EC] shall not exceed that of source water plus 500 pmhos/cm, or
. 1000 umhos/cm, whichever is less.”

9 WDRs Order 99-100 Discharge 001 (Central Canal) Specification C.3 statgs, in part,
effluent *turbidity shall not exceed a monthly average of 2 NTU and a daily maximum of
5NTU." ' : o

10. On 0 July 2008, Central Valley Water Board staff issued the Discharger a Notice of
Violation and adraft Record of Violations identifying violations of WDRs Order 99-100 that
are subject to Mandatory Minimum Penalties (MMPs), The draft Record of Violations
covers the period of 1 February 2004 through 30 April 2008. According to the

_ Discharger's self-monitoring repotts, the Discharger committed one (1) violation of the
effluent turbidity limitation, two (2) violations of the effluent pH limitation, and five (5)
violations of the effiuent EC limitation during the period of 1 February 2004 through-
30 April 2008, Attachment A, a part of this Complaint, identifies these eight effluent
limitation violations, of which three are chronic violations subject to MMPs pursuant {o
CWC section 13385(i).

11. By 18 September 2008 letter, the Discharger aCknowledg'e:.d the violations identified in the
draft Record of Violations identified in Finding 10 and Attachment A to this Complaint,
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12.

13.

14,

15.

16.

17.

Following issuance of the Notice of Violation, staff changed the end of the review period
from 30 April 2008 to 13 March 2008,.when the Cenfral Valley Water Board issued WDRs
Order R5-2008-0033. . '

The total amount of the MMPs assessed for the three cited chronic violations is nine
thousand dollars ($9,000). - .

CWC section 13385 (k)(1) states, in part:

i lleu of assessing all or a‘portion-of the mandatory minimum penalties pursuant to
subdivisions (h) and (i) against a publicly owned treatment works serving a small
community; the-staté Board‘or the regonal board may elettté régiire the-ptiblicly owned
treatiment worksto'spend an eguivalent amolirit fowards the cofmpletion-ef:a compliance
project proposed by the puibiidly ‘Binisd treatnientworks; ifthestatehoard or the
regional board finds all of the following: o

(A) The compliance project is designed to correct the violations within five years.

YR T L L S S

R T

(BY The: compliéince projectis‘in aocordifics Withthe erforcemeritpolicy of the state
board, xclliding ary provisioridn the'policythat isiiiconsisterit Wit this Section.

{C) The publicly owned treatment works hag prepared a financing plan to complete.the ..
compliance.project.  * ' . S

CWC section 1?3385-(k)(2) states, in part;

For the purposes of-this.subdivision;. "a. publicly .owned-treatment:works_serving a-small- -
community” means a publicly owned treatment works serving:a:popgiation of 40,000 .

_persons or fewer or a rural county, with a financial hardship as determined by the state
hoard after-considering such factors as:megdian-income of-the-residents, rate of '
unemployment, or low popullation density in the setvice area of the publicly owned
treatment works. _ ' . '

On 5 August 20@8., Central Valley Water Board staff requested State Water Resources
Control Board (State Water Board) staff fo evaluate the Dischaigers. eligibility for
designatior as a small boi"n_m'_'imity with a financial hardship.

On 21 August 2008, Céntrel Valley Water Board staiff received a vieniorandum from the
Exectitive Director of :th_é‘;Sta_te‘;\jL\{étér’Bpé'[‘_c[_é:o.nﬁ'miiq‘gh;_:_that_jﬁe__DLs;ihaﬁg?é_r's‘WWT Fisa
publicly owned freatment works serving a small community with a finandial hardship within
the'meaning of CWC section 13385(K)(2). This memorandum can be found as
Attachment B, a part of this Complaint. '

On 26 January 2008, the Central Valley Water Board adopted Administrative Civil Liability
Order R5-2006-0003 based on findings of violations of WDRs Order 99-100. The MMPs
totaled one miillion one hundred seven thousand dollars ($1,107,000). Pursuant o CWC
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19.

section 13385(k), the Central Valley Water Board suspended payment of the MMPs as
the Discharger proposed to spend an equivalent amount towards completion within five
vears.of an-approved compliance project desligned to correct the violations, When the full
amount of the $1,107,000 is spent on the project, the penalties will:be permanently -
suspended.

By 18 September 2008 letter, the Discharger indicated that, as of 1 June 2008, it had
expended $1,049,588 to complete components of the aplproved-oompliance project.

The Discharger has also indicated that it anticipates spending approximately $400,000
more than the $1,107,000 that it is required to spend on a compliance project pursuant to
ACL Order R5-2006-0003. The Discharger may demonstrate that it is going to spend
funds in excess of the amount.required under ACL Order R5-2006-0003, and these funds
may be applied in lieu of assessing the penalties against the Discharger should the
Discharger's project meet both the requirements contained in CWC section 13385(k) and .
those in the State Board's Water Quality Enforcement Policy. The Discharger shall

“submit documentation of its projected expenditures beyond those required under Order

R5-2006-0003 within the comment period so that the Board may consider applying these,
projected expenditures towards the penalties charged in this Complaint. In the event that
the Board determines that approving a compliance project is an appropriate way fo

.- -tesolve the allegations contained herein, the.Board.will develop.an ACL Order . .

memorializing that settlement agreement,

. Issuance of this Administrative Civil Liability Complaint to enforce CWC Division 7,

Chapter 5.5 is exempt from the provisions of the California Environmental Quality Act
{(Public Resources Code section 21000 et seq.), in accordance with Title 14 California
Code of Regulations, section 15321(a)(2). ' ‘

MALAGA COUNTY WATER DISTRICT IS HEREBY GIVEN NOTICE THAT:

1.

The Assistant Executive Officer of the Central Valley Water Board proposes that the
Discharger be assessed an Administrative Civil Liability in the amount of nine thousantl.
dollars ($9,000).

. Ahearing on this matter will be held at the Central Valley Water Board meeting scheduled

on 5/6 February 2009, unless the Discharger does either of the following by
30 December 2008: ‘

a. Waives the hearing by completing the éttacheci form (checking off the box next to
item #4) and returning it to the Central Valley Water Board, along with payment for the
proposed civil liability of nine thousand doliars ($9,000); or




ACL COMPLAINT R5-2008-0583
MANDATORY PENALTY
MALAGA CWD WWTF

FRESNO COUNTY

b, Agrees to enter into seftlement discussions with the Central Valley Water Board and
requests that any hearing on the matter be delayed by signing the enclosed waiver
(checking off the box next to item #5) andl returning it to the Central Valley Water
Board-aleng.with a fetter- describing the issugs-to'be discussed. This includes
documentation that may be submitted to the Board under Finding 19, above,

3, If ahearing on. this matter is-held, the Central Valley Water Boatd wili-consider whether fo

affirm,reject, or modify the proposed Administrative Givil Liability, ‘or whether fo refer the
matter to the Attorney General for recovery of judicial civil liability.

ey
ILOREN -3, HAREOW, esistant Executive iOfficer

- Sal- 3008

Aftachment A Record of Violations . C e e .
Attachment.B; State Board Memorandum dated 18 August 2008 from Dorothy Rice to Jack Del Conte

JKW. 11/18/08
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WAIVER OF 90-DAY HEARING REQUIREMENT FOR
ADMINISTRATIVE CIVIL LIABILITY COMPLAINT

By slgning this walver, 1 affirm and acknowledge the followihg:

1. lam duly authorized to represent Malaga Gounty Water District (hereinafter "Discharger") In connection with
Administrative Civil Liability Complaint R5-2008-0583 {hereinafter the "Complaint’);

2 L am informed that California Water Code section 13323, subdivision (b), states that, “a hearlng before the
regional board shall be conductad within 90 days after the pe!rty has been served" with the Complaint;

3. lhereby waive any righf the Discharger may have to a hearing before the California Regional Water Quality
Contro! Board, Ceniral Valley Reglon (Central Valley Water Board) within ninety (90) days of service of the -
Complaint; and : . »

‘4. o (Check here If the DIscharger will waive the hearing requirement and will pay the fine)

R e SO

a. | cerlify that the D‘lschargef will remit payment for the civil liability imposed in the amount of nine

thousand dollars {$9,000) by check, which contains a reference to "AGL Complaint R5-2008-0683"
made payable to the "State Water Pollution Cleanup .and Abatement Account” Payment must be
recelved by the Central Valley Water Board by 30 December 2008 or this matter-wili be placed on the
Central Valley Water Board’s agenda for adoption as initially proposed in the Complalrit. -

| understand the payment of the above amount constitutes a settlement of the Complaint, and that
any settlement will not become final until after the 30-day public notice and comment period.
mandated by Federal regulations (40 CFR 123.27} expires. Should the Central Valley Water Board
recaive new information or comments during this comment period, the Central Valley Water:Board's
Assistant Executive Officer may withdraw the complaint, return payment, and issue a new-complaint.
New Information or comments include those submitted by personnet of the -Central Valley Water
Roard who are not assoclated with the enforcement team's issuance of the Complaint. '

| understand that payment of the above amount is not a substitute for compliance with :ap;giicable laws
and that continuing violations-of the fype alleged In the Complaint may subject the Disch_arger fo

further enforcement, including additional civil iability.

~Of=

5. o{Check here'li the Discharger will walve tfie 80-day hearlng requirement, but will not pay at the
current ime. The Central Valley Water Board must receive information from the Discharger indicating
a controversy regarding tite assessed penaity at the time this waiver is submitted, or the waiver may
not-be-accepted.) | certify that the Discharger will promptly engage the CentralValley Water Board staffin ..
discussions to resolve the. outstanding violation(s). By checking this box, the Discharger is not waiving its =
right to a hearlng on this matter. By checking this box, the Discharger requests thabthe Central Valiey Water
Board delay the hearing so that the Discharger and Central Valley Water Board staff oan discuss settlement.
It remalns within the discretion of the Central Valley Water Board to agree to delay the hearing. Aheafing on
the matter may be held before the Central Valley Water Board if these discussions do not resolve the liability

~ proposed in the Complaint. The Discharger agrees that this hearing may be held after the 90-day period

. referenced in California Water Code section 13823 has elapsed. '

8, lf-a hearing on this matter is held, the Gentral Valley Water Board will consider whether to issue, reject, or
modify the proposed Administrative Givil Liabillty Order, or whether to refer the matterto the Attorney General
for recovery of judiclal civil liabllity. Modification of the proposed Administrative Civil Liability Order may
include increasing the dollar amount of the assessed civil liability.

(Print Name and Title)

(Signature)

{Date)
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Neal E. Costanzo SBN 122352
Michael G. Slater SBN 247302
Costanzo & Associates

A Professional Corporation

575 E. Locust Avenue, Suite 115
Fresno CA 93720

Telephone: (559) 261-0163
Facsimile: (559) 261-0706

Attorneys for Malaga County Water District

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

Complaint No. R5-2013-0527

DECLARATION OF NEAL E.
COSTANZO IN SUPPORT OF MOTION
OR APPLICATION FOR SEPARATE
PRIOR TRIAL ON DEFENSE OF
LATCHES, OBJECTIONS TO
EVIDENCE AND DETERMINATION OF
VALIDITY OF HEARING
PROCEDURES ESTABLISHED BY
PROSECUTION TEAM

In the Matter of the Administrative Civil
Liability

S S S g gt ot

| Neal E. Costanzo declare:

1. | am the attorney for Malaga County Water District (Malaga) and | am the
"legal counsel" referred to as having responded to the Notice of Violation dated July 8,
2010, by letter dated July 22, 2010, to the November 5, 2010, Notice of Violation,
responded to by letter of January 6, 2011 and the December 9, 2011, Notice of
Violation responded to on January 3, 2010. (See Administrative Liability Complaint
(ALC) at ifi8 through 13).

2, Not included in evidence submitted to the "Advisory Team" by the
"Prosecution Team", or mentioned anywhere in the Complaint is a Notice of Violation
dated April 12, 2012 attached and incorporated by reference as Exhibit A or my
response to that Notice of Violation attached and incorporated by reference as Exhibit

DECLARATION OF NEAL E. COSTANZO IN SUPPCRT OF MOTION
00011907.WPD;1
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B. This response to that Notice of Violation was in fact responded to by an attorney
employed by the State Water Resources Control Board on May 17, 2012 and |
responded to that letter by letter dated May 23, 2012, The letter by the staff attorney is
attached as Exhibit C and my letter responding to her is attached as Exhibit D. Also not
referred to in the Complaint are included with the "Prosecution Team" evidence
submitted is a July 7, 2010, letter from Pamela Creedon which purports to be a demand
for payment of "outstanding balance of Administrative Civil Liability Order R5-2006-
0003" and my August 9, 2010, response, attached as Exhibits E and F, respectively.

3. Included in the Prosecution Team evidence is Order R5-2008-0033, but
not included is Cease and Desist Order R5-2008-0032 and Administrative Civil Liability
Order R5-2006-003. Those documents are submitted with Malaga's evidence.

4. In accordance with the letter which transmitied the Administrative Liability
Complaint 1 sent a letter to Lonnie Wass and Pamela Creedon on May 23, 2013. On
May 28, 2013 Ellen Howard, the "Counsel for the Prosecution Team" submitied a
"Prosecution Response to Objection to Hearing Procedures”. The "Response"” which
includes a copy of the May 23, 2013 letter together with the "Hearing Procedure for
Administrative Civil Liability Complaint R5-2013-0527" are all attached and incorporated
by reference as Exhibit G. The response was submitted to David Coupe and Ken
Landau, the members of the "Advisory Team" referred to in the Hearing Procedure
document. Coupe is an attorney at the San Francisco Regional Board and Landau is
the Assistant Executive Director, presumably subject to the supervision of the Executive
Director, Creedon. On June 6, 2013, | sent an email to Ms. Howard noting, among
other things, that the Hearing Procedures document did not apprise us to whom
submissions should be filed or how. Howard responded that all submissions were to be
made by Malaga to the Advisory Team. Copies of my June 6, 2013 email to Ms.
Howard together with her response of the same date are attached and incorporated by
reference as Exhibit H.

5. On the same date, June 6, 2013, | received an unsolicited email from

DECLARATION OF NEAL E. COSTANZO [N SUPPORT OF MOTION
00011907.WPD;1 2
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David Coupe purporting fo rule on the multiple requests made in the Prosecution
"Response” and purporting to rule on objections ostensibly made in the May 23, 2013,
letter with respect to the Hearing Procedure document. A copy of that email is attached
and incorporated by reference as Exhibit |.

8. Other than as specifically noted above, at no time have | ever received
any response from anyone at the Regional Board or their staff responding to any of the
various correspondence that | have sent addressing Notices of Violations and
Creedon's letter demanding an outstanding balance in excess of $131,000 which is not
owed.

| declare under penalty of perjury under the laws of the State of California that

the foregoing is true and correct.

I
COSTANYZO & ASSOCIATES
Dated: June £/, 2013 By, J \
] < Neal E. Costanzo
Attorneys for Plaintiff

DECLARATION OF NEAL E. COSTANZG IN SUPPORT OF MOTION
00011907.WPD;1 3
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Themn 1D
California I gional Water Quality Cot ol Board o,
: Central Valley Region ' . ]
Katherine Hart, Chair

Linda 8. Adams
Secretary for . 1685 E Strest, Fresno, California 93706

Envirormental . {(559) 445-5116 » Fax (559) 4455210 ' Sch‘“éi‘fe‘j;‘;gge’
Protection http:ffwweewaterboards.ca.gov/centralvalley

7 July 2010

Russ Holcomb

Malaga County Water District .

3580 South Frank Street /
Fresno, CA 93725 ,
DEMAND FOR PAYMENT OF OUTSTANDING BALANCE OF ADMINISTRATIVE CIVIL
LIABILITY ORDER R5-2006-0003, MALAGA COUNTY WATER DISTRICT WASTEWATER
TREATMENT FACILITY (CA0084239, RM 373541), FRESNO COUNTY

On 15 April 2005, the Executive Officer of the California Regional Water Quality Control Board,
Central Valley Region (Central Valley Water Board or Board) issued Administrative Civil
Liability Complaint R5-2005-0510 (the “Complaint”) to the Malaga County Water District
(District). The Complaint charged the District with administrative civil liability in the amount of
$1,107,000 for violations of Waste Discharge Requirements (WDRs) Order 99-100 (NPDES
Permit CA0084239). These violations occurred from 1 February 2000 through 30 June 2004,
and are subject fo Mandatory Minimum Penalties (MMPs)-pursuant to California Water Code
section 13385(i). On 26 January 2006, the Executive Officer issued Administrative Civil
‘Liability Order R5-2006-0003 (the “Order”) o the District in the amount of $1,107,000. The

Order approves the District's implementation of compliance projects (CPs) that would offset
131,165 in MMPs and permanently suspends $975,835 in MMPs. -~

[

The Order stipulates that the Board will permanently suspend penalties equal to the actual
costs expended by the District on all or a combination of CPs 4, 5,6, and 7 up to the
outstanding liability amount of $131,165. The Order requires the District to pay any amount not
permanently suspended.if the District fails to corfiptete the CPs within thetimelines contained
in the Order, and if the Executive Officer demands payment affer providing notice fo the
District of its failure fo comply with the Order. Under the terms of the Order, the District is
given 30 days from receipt of such notice to remit payment to the State Water Board. The’
Bist'rjct’s failure or inability to acquire sufficient funds shall not be an acceptable defense
against a demand for payment. :

The Executive Officer hereby notifies the District that the Board considers the District to be in
violation of the terms of the Order, and demands payment of the outstanding administrative civil
liability. This notice is provided for two reasons. First, the District has failed o meet the
compliance project completion dates contained in the Order and, to date, has not completed
CPs 4, 5, 6, and 7, which were to have been completed by 1 Qctober 2008. Second, according
to the District's 9 December 2009 compliance project update; all but.$70,000 of the planned
expenditures for CPs 4, 5, 6, and 7 will be offset by a Small Community Grant issued by the’
State Water Board and a Community Development Block Grant issued by the California
Department of Housing and Community Development. It is the policy of the State Water Board
that outstanding liability cannot be offset through grant money.

California Environmental Protection Agency

'3 Recycled Paper EQEUL G8 201




Russ Holcomb -2- ; 7 July 2010
Malaga CWD

—

By 6 August 2010, please submit payment of one hundred thirty-one thousand one
hundred sixty-five dollars ($131,165) in the form of a check payable to the State Water
Pollution Cleanup and Abatement Account, and submitted to the Central Valley Water Board’s
Fresno office at the above address. The check shall contain a reference to Administrative
Civil Liability Order R5-2006-0003.

It is also important to note that on 21 November 2008, the Board’s Assistant Executive Officer
issued Administrative Civil Liability Complaint R5-2008-0583 to the District in the amount of
$9,000 for violations of WDRs Order 99-100 (NPDES Permit CA0084239) subject to MMPs
‘that occurred at its WWTF from 1 February 2004 through 13 March 2008. The District's

23 December 2008 letter requests that the additional $9,000 liability be included in the
completion of the CPs approved by the 2008 Order. The District’s failure to implement the CPs
by the deadlines contained in the Order, and the fact that the CPs wili be funded by grants,
preclude the Board from authorizing the use of the CPs to offset the penalties at this time.

Board siaff has also reviewed the District's self-monitoring reports covering theperiod from
14 March 2008 through 31 January 2010. The District continues to violate effluent limitations
contained in WDRs Order R5-2008-0033, which renews and replaces WDRs Order 99-100,
and many of these violations are subject to MMPs. A Notice of Violation and Record of
Violations will soon be issued, giving notice that the District has accrued another sixty

thousand dollars ($60,000) of MMPs through 31 January 2010. '

If the recent violations are added to the ouistanding amount, the District would owe
two-hundred thousand, one hundred and sixty-five dollars ($200,165) while continuing to
violate effluent fimitations in WDRs Order R5-2008-0033. An aliernaie proposal involving
connecting the District's sewer collection system to the City of Fresno's sewer collection
system has-been-discussed. The Central Valley Water Board is strongly supportive o7 -
regionalization efforts, and there may be a way to explore such an option as a way of relieving
te District of the Tabity created by the ongoing effluent limitation violations.

If you have any guestions regarding this matter, please contact Jill Walsh at (5569) 445-5130.

! D

» Pamela C. Creedon
Executive Officer

ce:  Kenneth Greenberg, U.S. EPA, Region IX, San Francisco
Reed Sato, Office of Enforcement, SWRCB, Sacramento ,
Patrick Pulupa, Office of Chief Counsel, SWRCB, Sacramento
Emel Wadhwani, Office of Chief Counsel, SWRCB, Sacramento
Charles Garabedian, Jr.; President, Board of Directors, Malaga CWD, Malaga
Rene Ramirez, Director of Public Utilities, City of Fresno
Steven Hogg, Agsistant Director of Public Utilities, City of Fresno
Michael Taylor, Provost and Pritchard, Fresno .
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LAW OFFICES

NEAL E. COSTANZO COSTANZO & ASSOCIATES

MIGHAEL & BLATER A PROFESSIONAL CORPORATION

675 E, LOCUST AVENUE

FRESNO, CALIFORNIA 93720-2628
(559) 261-0163

FAX (559) 261-0706

August 9, 2010

Pamela C. Creedon, Executive Officer
California Regional Water Quality Control Board
Cenfral Valley Region

1685 E Street

Fresno, CA 93706

Re: Demand for Payment of $131,165

Dear Ms. Creedon:

Your July 7, 2010, letter to Malaga County Water District has been referred to me
foraresponse. The demand for payment of $131,165 ostensibly due as the balance of an
amount not permanently suspended under Administrative Civil Liability Order R5-2006-
0003 is completely unfounded and is not going to be complied with.

The subject Order states that the Regional Water Quality Control Board (RWQCB)
will and has agreed to permanently suspend penalties that are equal to the cost of
compliance projects (CPs) which are identified as CPs 4, 5,6 and 7. The letter argues that
the $131,165 is due under the subject Order for "two reasons," both of which are
completely baseless. The first claimed reason for the incorrect conclusion that the stated
amount is owed is that the District "failed to meet the compliance project completion dates"
which you indicate to be October 1, 2008. RWQCB received aletter from the District dated
September 18, 2008, providing a status report on the subject CPs and an extension
request to allow completion of the CPs after the October 1, 2008, date specified in the
order. RWQCB granted that extension request to and including December 31, 2008. The
District sent RWQCB a letter on January 20, 2009, with additional information associated
with the CPs and a request that RWQCB consider the executed agreement between the
District and the contractor retained to perform the work associated with CPs as sufficient
for deferral of penalties or fines associated with the subject Order. RWQCB never
responded to this request.
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Needless to say, having granted the extension requested initially and, by failing to
respond to, or taking action to insist upon strict compliance with the extended deadline, in
the face of a written submission by the District indicating that the CPs were moving forward
and that an additional extension was necessary to permit completion, RWQCB cannot now
take the contrary position that the penalties for which payment is demanded were not, in
fact, permanently suspended by the District's "implementation of [those] compliance
projects," which, by the terms of the Order, offset the $131,165 you are now demanding
be paid.

The second reason for your claimed right to receive payment of the $131,185 in
penalties that have been offset by implementation of these compliance projects is
particularly specious. You claim, for the first time, the existence of a policy of the "State
Water Board," that the "outstanding liability cannot be offset through grant money." If any
such policy does exist, which is exceedingly doubtful, it would be ineffective as against
Malaga County Water District unless reflected by a published, codified regulation of the
State Water Board. There is no such regulation. We do not believe there is any such
policy. The reasonwe do not believe there is any such policy is because your conduct with
respect fo this Order is completely inconsistent with the claimed existence of that policy.
There are no references in the subject Order that grant funding of CPs is not allowed. Your
letter acknowledges receiving the District's compliance project updates through December
2009. All but approximately $50,000 (most of which was retention) had been paid by
December 2009 to the coniractor for the CPs that are the subject of this Order. The
technical report for compliance projects submitted to RWQCB expressly acknowledges that
the District was submitting applications to the State Water Resources Control Board for
assistance and the draff Administrative Liability Order prepared by RWQCB states
unequivocally the District's intent to secure funding for the project from various grant
programs. Thus, grant funding of CPs is specifically allowed by the subject Order, which
plainly would override anything in some apparently unwritten, unpublished policy you claim
to exist at the State Water Resources Control Board. The CPs have been completed.
Notice of completion was approved by the District Board on July 13, 2010.

Needless to say, RWQCRB cannot expressly permit the District to implementthe CPs
in precisely the manner in which they have been implemented and completed and then
claim, contrary to the terms of its order, that the fine is not permanently suspended and
offset by completion of the projects. Because your demand for payment is baseless,
unfounded and completely inconsistent with the terms of the Order itself, Malaga County
Water District has no intention of complying with the demand made in your July 7, 2010,
letter. The Notice of Violation mentioned in your letter has already been separately
responded to. It is obvious that both of these demands are the product of a completely
unauthorized effort by RWQCB staff to promote some ill-defined "regionalization efforts"
that would resultin the discontinuation of the operation of Malaga's wastewater freatment
facilities. These "efforts” are well in excess of the statutory power authority and jurisdiction
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of RWQCB and further threats of this nature will be met by the filing of an application for
a writ of mandate.
Very truly yours,

COSTANZO & ASSOCIATES

Neal E. Costanzo .

NECHAmM
cc:  Michael Taylor, Provost & Pritchard
Russ Holcomb
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Central Valley Regional Water Quality Contral Beard

12 April 2012 CERTIFIED MAIL
701120000001 17692463

NOTICE OF VIOLATION

Mr. Russ Holcomb

Malaga County Water District
3580 South Frank Strest
Fresna, CA 93725

VIDLATION OF WASTE DISCHARGE REQUIREMENTS WDR ORDER R5-2008-0033 AND
CEASE AND DESIST ORDER R5-2008-0032, MALAGA GOUNTY WATER DISTRICT
WASTEWATER TREATHMENT FACILITY (NFRES CA0084239, RM 384386), FRESNO-
GOUNTY

Central Valloy Water Board staff (staff) reviewsd Malaga County Water District (District) WWTF
Waste Discharge Requiraments Order (WDR) R5-2008-0033, Cease and Desist Order (CDO)
RE-Z008-0032 (both adapied on 14 March 2008} and evaluated the District’'s compliance. The
District violated, is in Violation of, or threatens to violate the WDR and CDO as follows:

REPORT REQUIRMENTS
WDR R5-2008-D032 requires the following repaorts:

1y By 12 June 2008, Provision V1. C. 2.a.i reguired a Toxicity Reduction Evaluaticn (TRE]
wark plan that included procedures far accelerated chronic toxicity monitoring and TRE
initiation. On 19 June 2008, the District submitted its infilal TRE work plan. By % August
2008 letter Central Valloy Water Board staff (staff) desmed the TRE work plan
incomplste. '

a 9 Septerr;ber 2008 — revised report received — report complete - 89 days late.

2) By 14 Ssptember 2008, Provision V1. C. 2.b reguired the Disirict to submit a work plan
and schedule for providing best practicable treatment or control (BPTC} as required by
Resolution 68-16. On 24 July 2008, the District submitted its BRTC evaluation and
submitted supplemental information on 9 Septemher 2008 and 1 May 2009, By
24 September 2008 lefter, staff deemad the BPTC gvaluation incomplete.

o 23 October 2009 — revised report recaived — 404 days late

3) By 15 Septsmber 2008, Provision V1. C, 2.d requires the District to submit a technical
report evaluating the groundwatsr montoring eystern. On 16 July 2008, the District
submitted the report with supplemental Information submitted on 3 November 2008,
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By 24 Septembar 2009 letter, staff deemad the report incomplete. On 23 October 2009,
tha District submitied an updated avaluation,

e 23 October 2008 — revisad report received - 403 days late

4) Within 21 days of the end of the quarter, Monitoring and Reporting Requirements
No. RB-2008-0033 D. 4. Pretreatiment Reporting Requirements require the District o
submit quarterly reports (the 4™ quarter monitoring is to be included with the annual
report).

2™ (Yuarter 2008 Pretreatment — not received — due 21 July 2008

3" Quarter 2008 Pretreatment — not raceived — due 21 October 2008
2™ Quarter 2000 Pretreatment — not recsived — due 21 July 2009

34 Quarter 2009 Pretreatment — not received — due 21 October 2009
1 Quarter 2010 Pretreatment — not received — due 21 April 2010

2™ Quarter 2010 Prefreatment - not received - due 21 July 2010

3 Quarter 2010 Pratreatment — not received — due 21 Oclaber 2610
1% Quarter 2011 Pretreaiment — not received — due 21 April 2011

3" Quarter 2011 Pretreatment - receivad 10/31/2011-10 days lats

e D g @ & & & @ O

5) By 28 February sach year, Monitoring and'Reporting Requiremerts R5-2008-0033, D. 4
Pretreatment Reparting Requirements, reguire the District to submit annual pretreatment
reports.

o 2008 Annual Pretreatment - raceived 3 April 2009 - report 34 days late
e 2008 Annual Prefreatment — not received — due 28 February 2010
o 2011 Annual Pretreatment - recelved 1 March 2012 — report 2 days late

8) By 19 February each year, Provision VI. C. 5.b.iv Sludge/Biosolids Discharge
Sperifications require the District to comply with existing federal and state hiosolids laws
and regulations, including permitting requirements and technical standards Included in 40
CFR 503, which requires an annual biosolids report due to USEPA. On 13 March 2012,
staff contacted USEPA and was told that the District has never submitied an annual
hlosolids report.

2008 Annual Biosolids ~ not recslved - due 19 February 2000

2009 Annual Biosolids — not recelved — dus 19 February 2010

2010 Annual Biosolids — not received — due 18 February 2011

2041 Annual Biosalids ~ received 15 March 2012, deemed incemplete
hy USEPA {see attached 20 March 2012 email)

4 & & 8

7) By 14 July 2008, Provision Vi. C. 7.a.1i Treatment Feasibility Study required the District
to subrmit a work plan and time schedule 1o perform an engineering treatment feasibility
study. .

o 8 December 2000 - report received - 513 days late.
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CDO RS-2008- 0032 reguires the following reporis:

8) By 14 April 2008, Ordered item 2.a. requlred the District to submit a work plan and
proposed implementation schedule for improvement of WWTF influent flow metering.

a 21 April 2008 repoert received ~7 days late

8) By 14 March 2008, Ordered itein 2.b. required the District is to submit a technical report
certifying the influent flow modifications are complete and meter is properly callbrated.
On 6 August 2009 the District submitted flow meter callbration certiflcate.

e 9 Decamber 2009 = raport recaived — 635 days late

10) By 13 June 2008, Ordered itern 3.a required the District to submit the results of a study
evaluating the WWTF treatment and disposal capaciiy with a work plan and time
schedula to implement short-term and long-term measures to meet WWTF treatment
and disposal needs through at least 2028. On 28 July 2008, the District submitied the
report. On 24 Septernber 2009, staff deemed report incomplete and Inadequate and
required a revised repart. A revised report was never received.

= Treatment and Disposal Capacity ~ not received — dus 13 June, 2008

11) By 14 March 2011, Ordered item 3.d requires the District complete short-term measures
and to submit a technleal report certifying modifications were completed as deslgned.
On 29 April 2011, the District submitied report indicating that not all shart-term measures
were complete,

e Shorfterm Measures ~ all measures not cornpléted ~due 14 March 2011

As stipulated In the WDR, and CDQ, the District is required to submit technical and monitoring
reports pursuant to section 13267 and 13383 of the California Water Code. To date, the reports
clied above do not meet the reguirsments of the WDR and CDO. Plaase be advised that
sectlon 13288 of the California Water Code authorizes assessment of civil adminlsirative lability
of up 1o $1000 per day a report is late

Many of the ahove referenced reports have not besn submitied or were found to be incomplete.
Submit any available reports identifisd as not submitted forthwith, Potential clyll liabiiity
continusg to accrue for late and incomplete reports.

SELF-MONITDRING REPORTS REVIEW
Siaff reviewad the District's sel-monltaring repaorts far nen-mandatory minimium penalty

violations for the period of. 14 March 2008 to 31 January 2012. The District viclated, is in
violation of, or threatens 1o viclale WDR R8-2008-D033 as follows:
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423 Facillty Effluent Limitations IV.A.2 for exceeding the EC limit at Dischargs Polnt 002 -
ene violation.

13) Recelving Water Limitations V.B.1 for exceeding the EC ground water limitation of
900 umhos/cm - 24 violations

14) Recelving Water Linitations V.B.2 for exceeding the nitragen ground water limitation of
10 mgdl. —two Violations

15) Provision V. B. for fallure to comply with the Monitoring and Reporting Program by
submiiting deficient self-monitoring reports. From 14 March 2008 to 31 January 2012
there were 85 deficient menitaring violations.

16} Provision Vi, B, for failure ta comply with the Monltaring and Reporiing Prograrm by
submitting deficient selfmonttoting reports. From 14 March 2008 o 31 Januery 2012
there were 87 deflclent reporting violations.

17) Provision Vi. G.4. iv for failure to maintain two feet of aperating freeboard in the ponds-
272 violations In 2008 and 2004,

18) Provision VI, C, 5.¢ Sludge/Blosolids Disposal Requirements for faliing to dispose of
hiosolids as authorized by tha WDR. The District states in its 2011 pretreatment and
annual raport that it is cormposting blosalids onsite, contrary to the WDR.

If you have any questions regarding this metter, please contact Jill Walsh at (559) 445-5130 or
at jwalsh@waterboards.ca.gov,

T AT MM

WARREN W. GROSS
Senior Engineering Geologist
CEG 1528, CHG 681

Aftachment; 20 March 2012 email from USEPA

cc: Ellen Howard, Office of Enforcement, State Water Board, Sacramento
Dan Radulescy, Central Valley Water Board, Rancho Cordova
\\ Charles Garabedian, Jr., Malaga County Water District, Fresno
Michae! Taylar, Provost & Prifchard, Fresno
Neal E, Costanzo, Costanzo & Assaciates, Fresno
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May 10, 2012

SENT VIA U.8. MAIL/EMAILL.: iwalsh@waterboards.ca.gov

Warren W. Gross, Senior Engineering Geologist

California Regional Water Quality Control
Board, Central Valley Region

1685 E. Street

Fresno, CA 93706

Re: Notice of Violation Dated April 12, 2012

Dear Mr. Gross:

Malaga County Water District received your purported Notice of Violation dated
April 12, 2012. They have referred it to me for a response because the Notice is premised
on a complete disregard of the law that regulates the ability of your agency to issue such
notices. The notice is based on clearly fabricated factual allegations.

It is unclear from the notice, as is normally the case with respeci to correspondence
we receive from you, what it is you are atiempting to do by the issuance of this supposed
Notice of Violation, and whether there is any violation of the type you refer to in the notice.
As you know, Malaga has been the recipient of numerous notices of violation, issued by
you, based upon purported, but nonexistent, violations of the very same cease and desist
order you reference in this letter and dating back io the issuance of the order. We have
consistently responded to these notices of violation by pointing out that your claims are
demonstrably incorrect. Each time we respond to one of your purported notices of
violation, we never receive any response back from you or your agency.

While your agency does have the authority to impose fines for violations of statute,
regulation, or orders statutes and regulations also prescribe what is and is not a violation
and the procedures that must be employed fo provide notice of a violation and a proposed
fine that comport with applicable requirements of Constitutional due process and give the
proposed citee appropriate and complete notice and an opportunity to be heard. Your
purported notices of violation never conform o any of these requirements and yet they
always threaten the imposition offines. We have advised you previouslythat yourissuance
ofthese purporied notices of violations is unlawful and in excess of your agency's authority.
We have advised you repeatedly that if you do not stop the issuance of the supposed
notices of violation, we will be forced fo file in court the appropriate petition for writ of
mandate in addition to an administrative complaint directed against you personally. You
have failed to heed any of these warnings and appear to be bent on persisting in the
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practice of unlawfully threatening the Malaga County Water District with some form of
unspecified sanction.

A review of the various items (numbered 1 through 18) in your letter, to the extent
the detail disclosed in that |etter permits, should demonstrate for you clearly that what you
are doing by issuing these notices of violation is making blatantly false misrepresentations
for the purpose of advancing an ulterior, but not so very carefully hidden agenda. In the
interests of brevity, the items below correspond to the numbered "violations" listed in your
letter.

REPORT REQUIREMENTS

1. TRE Workplan. We agree. The TRE workplan was required by the terms of
the order referenced in your letter to be submitted by June 12, 2008. Malaga submitted
that report on June 19, 2008. Unless there was an extension, this would mean that the
report was submitied 7 days late. You conclude it was submitied 89 days late. Because
the 7 day tardy report is a violation that occurred, if at all, more than three years ago, it is
not a matter about which the Board may tawfully complain at this point. There is a statute
of limitations that applies to your agency. ltis precluded from making a determination that
a violation occurred, and cannot pursue the violation more than three years after the
violation is claimed to have occurred.

We suspect that an extension was provided for submission of this report, but given
the fact that your supposed violation is premised upon something that happened farlonger
than three years ago, we are not going to expend the resources to search our files to
determine whether that extension was or was not provided. The violation, if it occurred,
simply cannot be pursued by your agency consistent with the requirements of law. Your
agency provided comments in response to the TRE report submitted on June 19, 2008, and
the District imely responded to those comments by submitting a revised TRE Workplan on
September 3, 2008. That workplan was approved by your agency on March 17, 2009.
How you conclude the report was submitted 89 days late is a mystery. The mystery,
however, is not one that the District is going o make any attempt to resoive, because it
simply does not matter. A violation occurring in 2008 simply cannot be pursued.

2. BPTC Workplan and Schedule. The order referred fo in your letter does
indeed require the BPTC Workplan and Schedule be submitted by September 14, 2008.
The District submitted that workplan on July 24, 2008. [t supplemented the report on
September 9, 2008. Your agency required revisions to what had been submitted and the
District responded to those comments on or about October 23, 2009. There is no
conceivable violation here. Even if there were, it happened too long ago for your agency
to pursue. These facts are indicative of the improper motivation that resulted in the

issuance of this particular notice of violation and the prior notices of violation authored by
you.
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3. Groundwater Monitoring System. Again, the workplan referred to in this item

of your letter was submitted prior to the deadline and supplemented thereafter. You
repeatedly refer to letters issued by your agency as determinations that the reports are
incomplete. That is notwhatthey are. They are simply requests for additional information
or corrections or changes to the report that was submitted that were all complied with, in
timely fashion. Once again, there Is absolutely no basis in fact for your supposed
determination of a violation.

4. Quarterly Pretreatment Reports. From the description given in your letter, it
is impossible to determine what it Is you are referring to as having been not received. With
respect to those Pretreatment Reports you indicate were not received at any time prior to
April 2010, the lack of receipt cannot be treated as a violation, assu ming it occurred at all,
because it happened too long ago. With respect to those pretreatment repotts you indicate
not having recelved after that date, you need to go back and look at your file. We believe
you received each and every one of these reports. The making of false representations in
support of a purportedly official notice of violation and apparent attempt to impose some
sort of fine or sanction is unlawful and perhaps criminal. If you are requesting that we
submit something to you that has not been previously submitted, then you need to apprise
us of that fact. Otherwise, we will assume that this item of your letter is yet another false
allegation that need not be responded fo.

5. Annual Pretreatiment Reports. The basis on which you characterize two
reports as having been received late is not disclosed. That you claim fo not have received
a report in February of 2010 should have been brought to the District’s attention within a
reasonable period of time thereafter. It was not. With respect to these particular reports,
and the pretreatment reports you claim to have not received in item 4 of your letter, you do
not indicate one way or another whether you wish fo receive a report that you claim ot to
have recelved. Please advise us what it is you are seeking by these items so that we may
comply, to the extent that is warranted by law.

Your Notice of Violation is light on detail and heavy on conclusions, We cannot
evaluate your conclusions without the properinformation. Because the dates on which you
refer as having received a report does not coincide with the dates our records show the
report having been submitted, it is simply not possible to respond to claims that the 2008,
2010, and 2011 reports were submitted late. Further, from ourrecords it does appear that
any report not timely submitted was submitted in accordance with an agreement with your
agency on extending the due date. We note that you indicate that you did not receive a
2009 report. We have no way of determining whether or not you in fact received this or any
other report that you claim not to have received.

6. Biosolids Reports. You indicate several biosolid reports were not received
between 2009 and 2011. Those reports are included in the annual reports submitted to
your agency. You have received them. You acknowledge receipt of the 2011 biosolids
report and claim based on an attached email that this report was deemed incomplete. The
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attached email is simply not reasonably susceptible to thatinterpretation. The emailsimply,
and only states that "some additional information is needed” which is described in the
email. You deceptively fail to acknowledge that the email was responded to. Again, this
claimed "violation" never occurred and that is apparent from material in your possession.

7. Treaiment Facility Study, Workplan and Schedule. There was no response
to what was submitied on December 8, 2009. Again, there have been numerous
communications with your agency by which deadlines set by the order you refer o have
been extended. This is apparently why there was never any comptlaint by your agency,

-until your April 12, 2012, letter, about the timeliness of a report received October 9, 2009,
nearly four years prior. Needless to say, even if there had been a violation, itis fartoo late
to raise the puirported violation now and your agency is precluded by law from attempting
to do so.

8. Influent Flow Metering. The response applicable to ltem 7 of your letter
applies with equal force to ltem 8.

9. Certification of Influent Flow of Metering Improvements. Again, the response
to ltem 7 of your letter is applicable to ltem 9.

10.  Short Term and Long Term Measures. You indicate that a revised report
requested on September 24, 2009, was not received. It is apparent that you are
mischaracterizing the September 24, 2009, correspondence from your agency as there is
an October 27, 2009, letter to your agency from the District responding to that letter. We
cannot discern from your letter what it is you are claiming was "not received," because the
claim that something was not received is premised upon a misrepresentation of what
occurred.

11.  Short Term Measures Completion. You indicate that "short term measures"
were not completed as required by March 14, 2011, Yet, you acknowledged receiving the
District's April 29, 2011 report which you mischaracterize in ltem 11 of your leiter. That
report apprised you that the March 14, 2011, deadline would not be met, because of
funding delays caused by the State of California making it impossible to complete those
measures by that due date. This is the first complaintwe have received, a year later, about
the reported impossibility of meeting that deadline. The fact that the State of California
withholds funding for improvements specifically authorized to be made only with that
funding cannot possibly amount to any violation of any requirement of any order. If you
wish to charge this as a violation or seek some sort of fine or sanction, you need to do so

in the manner required by your regulations, which you consistently ignore. Malaga will
respond accordingly.

ltems 12 through 18 of your letter are indecipherable. liems 12 through 14 do not
specify any purported violation occurring at any particular time. We cannot discem what
it is you are referring to when you say there have been "24 violations" of "exceeding the EC
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. .. Limitation," for example, occurring on unspecified dates, or disclosed by unspecified
documents. We presume you are simply referring, once again, to the standard
"Attachment A” that has accompanied all prior notices of violation we have received from
you. ltems 15 and 16 refer to the period between March 14, 2008, and January 31,2012,
without identifying any particular violation occurring on any particular date. Again, we
presume this is a reference to your prior "Attachment A." You will note that you received,
consistently, responses to each and every one of those purposed notices of violation that
you apparently atitempt to repeat here. The same is true of ltem 17, apparently, since we
cannot determine what violations you are referring to from the reference that they occurred
sometime in "2008 and 2009." :

Even you should be able to recognize that a "notice of violation" as provided for by
your agency's regulations, is something that is legally required to provide precise, accurate
notice of analleged violation and a meaningful opportunity to respond. YourApril 12,2012,
letter does none ofthat. If you are attempting to identify some violation, and impose some
requirement or sanction, the law requires that you specifically identify the alleged violations
and actually provide a meaningful opportunity o respond. Without any precise
identification of any of the violations referred to in [tems 12 through 18 of your letter, the
District cannot intelligently respond.

We have repeatedly advised you that you are acting in excess of your agency's
jurisdiction and in direct violation of your own agency's regulations relating to how it is
required to address what are claimed fo be violations of any requirement or order of the
regional board. Your persistent issuance of what are effectively meaningless notices of
violation is, itself, a violation of law. We would welcome the opportunity to address with
you, face to face, whatever legitimate concerns or complaints your agency has about
Malaga's wastewater freatment and discharge activities; but, we very obviously cannot, and
will not, continue to respond to your apparently unauthorized issuance of notices of
violation that make absolutely no sense. The next notice of violation we receive which is
issued by you will be responded to by a petition either in the Superior Court or before the
Regional Water Quality Control Board which seeks {o specifically restrain you and your
agency from disregarding the requirements you are obligated to observe by law.

Very truly yours,

COSTANZO & ASSOCIATES

J! Neal E. Costanzo 7
Attorney for Malaga County Water District

NEC/js
cc:  Michael Taylor
Russ Holcomb
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Siate Water Resources Control Board

May 17, 2012 Via US Mail Only

Mr. Neal Costanzo

Costanzo & Associates

575 E. Locust Avenue, Suite 115
Fresno, California 93720-2928

SUBJECT:  NOTICE OF VIOLATION DATED APRIL 12, 2012

" Dear Mr. Costanzo,

. The State Water Resources Control Board's Office of Enforcement represents the Central
Valley Regional Water Quality Control Board (Central Valley Water Board) enforcement staff
who issued Malaga County Water District the April 12, 2012, Nofice of Violation (NOV). We are
in receipt of your bumptious May 10, 2012, letter in response to the NOV. As you know, a NOV
Is not a formal enforcement action but rather a notice of an alleged instance of noncompliance
with Central Valley Water Board requirements.

The cited instances of noncompliance in the April 12, 2012, NOV were identified by the staff
after a comprehensive review of the file to determine whether Malaga County Water District
complied with the terms of Waste Discharge Requirement Order No. R5-2008-0033 (Permit)
and Cease and Desist Order No. R5-2008-0032 (CDO). The staff identified discrete categories
of violation where Malaga County Water District did not comply with Central Valley Water Board
directives in the Permit or the CDO. If the Central Vailey Water Board staff, in consultation with
the Executive Officer, decides to propose a penaity for any alleged violations, then Malaga
County Water District will receive notice of an administrative civil liability hearing and an
opportunity to be heard by the Central Valley Water Board that comports with all procedural due
process requirements. '

Please direct all legal correspondence pertaining to Malaga County Water District to my
aftention and to my colleague, Staff Counsel Ellen Howard, by U.S. Postal Service {o the State
Water Resources Control Board, Office of Enforcement, 1001 | Street, 16" Floor, Sacramento,
California, 95816. You may also send correspondencs via electronic mail to the-following
addresses: MOkamoto@waterboards.ca.gov and EHoward@waterboards.ca.qov.

Sincerely,

Mayumi E. Okamoto
Staff Counsel
Office of Enforcement

CC: See nexti page.

Chantes R. HopPiN, craiRMAN | THOMAS HOWARD, EXECUTIVE DIRECTCR

1001 | Street, Sacramento, GA 85814 [ Mailing Address: P.O. Box 106, Sacramento, CA 95812-0100 | wenv.avaterboards.ca.gov
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CC.

(via emalf only)

Central Valley Regional Water Quality Control Board

Mr. Clay Rodgers
Asstistant Executive Officer
CRodgers@waterboards.ca.qov

Mr. Lonnie Wass, Supervisor

-Non-15, NPDES, UST, Stormwater & Cleanup Section

I Wass@waterboards.ca.gov

Mr. Warren Gross
Senior Engineering Geologist

~ Non-15, NPDES, UST, Stormwater & Cleanup Section

VWGross@walerboards.ca.gov

Ms. Jill Walsh

Compliance/Enforcement Monitoring Data Unit
Non-15, NPDES, UST, Stormwater & Cleanup Section
JWalsh@waterboards.ca.gov

State Water Resources Control Board

Ms. Ellen Howard

Staff Counsel

Office of Enforcement
EHoward@waterboards.ca.qov

May 17, 2012
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LAW OFFICES
COSTANZO & ASSOCIATES

y FAX (559) 261.0706
o arn A PROFESSIONAL CORPORATION (559
575 E. ‘;S%?}JESL‘;VENUE OUR FILE NO. 03024-005

FRESNOQ, CALIFORNIA 93720-2928
(559) 261-0163

May 23, 2012

Mayumi E. Okamoto

Staff Counsel

Office’ of Enforcement

State Water Resources
Control Board

P.O.Box 100

Sacramento, CA 95812-0100

Re: Notice of Violation (NOV) Dated Aprill 12, 2012

Dear Ms. Okamoto:

You are incorrect, | am not aware that a "NOV is not a formal enforcement action
but rather a notice of an alleged instance of non-compliance with Central Valley Water
Board Requirements”. The only notices of violation authorized by statute or regulation are
formal enforcement actions. Staff has no authority whatsoever to make a determination
that a violation occurred, or to provide notice that he has made that determination to
Malaga County Water District. Unfortunately, because we receive these NOV's constantly,
always issued by the same individual, and noting purported violations that plainly never
occurred, we always feel compelled and will continue to respond to the issuance of these
NOV's by pointing out that they are premised entirely on the willingness of a staff person
to make boldly false statements. We believe your agency is failing to act in accordance
with the law. If we receive another NOV purporting to make determinations that some
requirement was not complied with by Malaga County Water District, we will file a Petition
for Writ of Mandate seeking on order enjoining you from continuing with this unauthorized
practice.

Malaga County Water Districtwill not sit idly by while staff members unlawfully make
determinations of violations and publish those determinations to other persons or entities
oragencies. We know what the agenda of the Central Valley Water Board is and it will not
be permitted fo rely on its unlawful and demonstrably false NOV's to advance that agenda.
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Veg truly, yours,
COSTANZO & ASSOCIATES

———

“Costanzo \
Attorney for Malaga
County Water District

NEC/js
CC: Russ Holcomb

G0011195.WeD;1
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Walsh, Jill@Waterboards

From; Howard, Ellen@Waterhoards

Sent: - : Tuesday, June 04, 2013 4:22 PM

To: . Walsh, Jill@Waterhoards

Subject: FW: ACLC R5-2013-0527: Prosecution Team Response to Objections to Hearing
Procedures ‘

Attachments: 20130528_185749.pdf

From: Howard, Ellen@Waterboards
Sent: Tuesday, May 28, 2013 7:14 PM
To: Coupe, David@Waterboards; La ndau, Ken@Waterboards
Cc: Walsh, Jill@Waterboards; Wass, Lonnie@Waterboards; Gross, Warren@Waterboards; Rodgers, Clay@Waterboards;
Creedon, Pamela@Waterboards; ncostanzo@costanzo[aw com; rholcomb@malagacwd. org, Ralph,

. James@Waterboards R
Subject: ACLC R5-2013-0527: Prosecution Team Response to Objections to Hearing Procedtires

. FOR PURPOSES OFEX PARTE COMMUNICATIONS, THE DISCHARGER IS CC’ED ON THIS EMAIL
Mr. Landau and Mr. Coupe-

On May 23, 2013 the Prosecution Team received correspondence related to the ahove-referenced ACLC against Malaga .
County Water District. Attached, please find the Prosecution Team’s response to the Objections to the Hearing
Procedures raised in the May 23 letter. For your convenience, a copy of Malaga’s original letter has been included as an
attachment to our reply.

A hard copy of this communication wilt also be mailed to the discharger.

Ellen Howard
Counsel for the Prosecution Team

Ellen Howard

Staff Counsel, Office of Enforcement

State Water Resources Control Board

1001 “1” Street

Sacramento, CA 95814

916.341.5677 : ' y




CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

[n the malter of Administrative Civil Liability Prosecution Team Response to Objection {o
Complaint No. R5-2013-0527 Hearing Procedures

PROSECUTION RESPONSE TO OBJECTION TO HEARING PROCEDURES;
ADMINISTRATIVE CIVIL LIABILITY COMPLAINT NO. R5-2013-0527

TO ALL PARTIES HEREIN;

The Proseoution Team Is in recelpt of a 23 May 2013 letter addressed to varlous members of the Central
Valley Water Board Prosecution Staff from Malaga Counly Water District (Malaga). The letter, which has
beean attached to this brief and refergnced hersin, contains multiple loosely defined challenges to
Administrative Civil Liability Complaint R5-2013-0527 (May 2013 ACLC}), The 23 May 2013 lefter,. which
has been submitted with this brief as Attachment A, does not clearly define specific objections to factual
allegations or procedural process assoclated with the May 2013 ACLC. However, after repeated review
of the obtuse arguments contaihed in é:ounsel’s lefter, the Prosecution Team has declphered four.~
categories of challenges to the Reglonal Board’s Hearing Procedures as Issued and its regulatory

authority, The Prosecution Team is responding to thos;e challenges as set forth below.
L. Malaga's Objections to the Hearing Procedures for the May 2013 ACLC are Untimely

Firstly, Malaga argues that the Hearing Procedures are improper. The Prosecution Team notes that this
objectlon was not made until 23 May 2013, thirteen (13} days after the deadline to submit Objections fo
the Hearing Procedures contained In the Hearing Procedures document itself. As such, Malaga's

objection is untimely.

Malaga correctly points out that the Hearing Procedures were noft contained within the May 2013 ACLC

package. Due fo a clerical oversight, the Hearing Procedure document was inadvertently left out of the

Prosecution Team’s Response to Objections to the Hearing Procedures
Administrative Civil Liability Complaint R5-2013-0527




mailing containing the ACLC. Staff immediately noticed this error and sent a second néaﬂlng containing
the Hearl ng Procedures on 3 May 2013. This was sent via cerlified mail and were sIg‘ned‘for by Malaga
staff on 6 May 2013. The hearing procedures were also sent via email addressed to hoth Malaga's
counsel as well as to the Malaga's general manager vla the email address listed in CIWQS (Attachment
B). Records from the CIWQS Help Center show that the émail address on flle for Malaga Is valid and has
successfully received correspondence ot multiple occaslons over the last 6 months (Attachment C). The
Prosecution Team finds it very hard to belleve that no one from Malaga received the Hearing Procedures
until 16 May 2013 as alleged In the 23 May 2013 letter. We request that the Advisory Team reject this

objection because it was not filed before the 10 May 2013 deadline.

I Malaga's challenges to the conitents of the Hearing Procedures are Not Supported by

Statute or Regulation

Even If the Advisory Team chooses entertain Malaga's untimely objections, the Prosecution disagrees
with Malaga's ‘assertion.s that the Hearing Procedures do not meet the requirements of the California
Code of Reguiations. Malaga argués that the Hearing Procedures issued for the May 2013 ACLC are an
*absolute nullity" and were not issued under authority of the presiding officer for thi:; adjudicatory
proceeding in accordance with 23 CCR §648 et.seq (p. 2-3). It argues that the Hearing Procedures are
inapproprlate because they "require the submission of all evidence on an unspecified date in advance of
{he hearing” and that they have improperly waived the requirements of 23 CCR §648 el.seq. without the
Input of the presiding offlcer as required by §648(d). Counsel's conclusions are haseless and without

metit,

Firstly, Malaga's claim that the Hearing Procedures require It to “submit evidence at an unspecifled date”
is simply inaccurate. Page 6 of the Hearing Procedures clearly states that 26 June 2013 s the
Discharger's deadline to submit all information required under “Submisslon of Evidence and Policy

Statemenis.”




Secondly, Malaga's_claim that the Hearing Procedures do not meet the requiren:lents of lhe California
Code of Reguiations Is incorrect, The Hearing Procedures issued o Maiaga with the May 2013 ACLC
follow the Cenlral Valley Waler Board's pre-approved Hearing Procedure format. These pre-approved
hearing procedures were adopted by the Board Chair after thorough review by the Board’s legal advisors
to ensure that they meet all statutory requirements and regulatory requirements for adjudicatory
proceedings. Adoption of the hearing procedures by the Board’s chairman satisfies the requlrements of
Sectlon 648{(d); as the “presiding officer,” the Board Chair has the authority to walve any additional )
procedural requirement not specifically provided within the Hearing Procedures, including Chapter 5 of
the Administrative Procedure Act (Gov, Code §11500 et seq.). Malaga's ébtrusive argument that it Is "not
going to comply with {the Regio:}al.Board's] purporled hearing procedures” and suggestion that we should
instead "follow the statute” (assumedly the Adminisirative I'Z‘rocedure Act}) is simply not supported by the

requirements of any regulation or statute,

Furthermore, Malaga's claim that that the Hearlng Procedures are a viglation of the Constitution is ufter
morology. The Hearing Procedures issued o Malaga are consist;ant with the Heéring Procedures issued
for all other Adminisirativg Civil Liahility Complaints brought before the Central Valley Water Board.
Maiaéa has been granted sufficient due process Lin'der the Hearing'Procedures to submit evidence in its

own defense and present teslimony and cross-examine witnesses at hearing.

1. Malaga’s Argument that the Violations Contained in the May 2013 ACLC are Untimely is an

Issue for the Reglonal Board to Decide

Malaga argues that "any enforcement actfon relative to [violations between August 9, 2007 and
November 30, 2010] are barred by operation of law,” and thal "the Executlive Officer of yolur agency has
falsely stated, presumably to aveid the legal bar referred to above, that viclations occurred .'through 3
December 20142"." Counée1 seems to be making an obl.ique reference lo either the slatute of limitations
for (;ivil actions (California Code of Civil Proceduré §§312-366) or the defense of [aches tn equily, and
arguing that some of the vlolallons at Issue in the May 2013 ACLC should not be Imposed by the Central

Valley Water Board.




Malaga has every right to argue that the penalties in the Complaint are untimely. However, this is a
substantive argument against the proposed penally that should be raised .before the Ceniral Valley Waler
Board, and not an issue to be decided by the Advisory Team as part of ruling on the Objections to the
Hearing Procedures. As such, the Prasecution Team will not respond to these arguments in this
submission. The Prosecution Team suggests that Malaga raise these Issues as part of its Submission of - -
Evidence and Pollcy Stateménts, and the Prosecution Téam will plan to respond to these arguments as

part of our Rebuttal Evidence. -

IV. Malaga's Argument That It Did Not Violate Water Code Section 13385 and/or That

Violations Were Already Resolved Are Arguments to Be Decided by the Regional Board

Likewise, Malaga argues that the violations at issue in the May 2613 Comiplaint do not meet the definition
of “chronic” under Water Code §13385(i), or were already resolved by a Compliance Project. These are
also subslantive arguments against the prqp'osed penalty that should be raised before the Central Valley
Water Board at hearing, and not an Issue to be decided by the Advisory Team at this juﬁcture. The
Prosecution Team suggests that Malaga ralse th‘ese isstes in its Evidence submission, and we will

likewise respond to them in our Rebuttal.

Dated: May 28, 2013 Respectfully submiited,

By: %/ }{\‘;JL/ W!\J\Q/Q,,

Ellen Howard, Counse!

CALIFORNIA REGIONAL WATER
QUALITY CONTROL BOARD, CENTRAL
VALLEY REGION PROSECUTION TEAM
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LAW OFFICES

NEAL E. COSTAN COSTANZO & ASSOCIATES FAX (658) 2610708
NEALE, COSTANED A PROFESSIONAL CORPORATION
575k 1@,%?7[]58 L'EVENUE QUR FILE NO. 03024-005

FRESNO, CALIFORNIA 93720-2928
(659) 261-0163

May 23, 2013

Via US Mail & Email: ionnie.wass@waterboards.ca.gov
Lonnie Wass, Supervising Engineer &

Pamela Creedon, Execuilve Officer

Central Valley Regional

Water Quality Control Board

1685 E. Street .

Fresno, CA 93706

Re:  Administrative Civil Liability Complaint R5-2013-05274 Assessment
of Mandatory Minimum Penalties (MMP}), Malaga County Water
District (Malaga), Waste Water Treatiment Facility (WWTP); and
NPDES 0084239, RM 380069, Fresno Gounty

Dear Ms. Wass and Ms. Creedon:

The referenced "Administrative Civil Liability Complaint" (Complaint) together with
your May 1, 2013, letter has been referred to me for a response.

As | have noted probably six times previously, each and all of the purported
violations that are referred o in your complaint are. alleged to have occurred, by the
AttachmentA to that coimplaint, primarily between August 9, 2007 and November 30, 2010.
There aretwo purported violatlons that are alleged to have occurred in March of 2011, Any
enforcement action relative o these alleged vlolations, and all of them, is harred by
operation of law. Any evidence in support of the alleged violations would be legally
frrelevant and iInadmissible in any proceeding. Itis clear the Complaint, which is In many
respects absolutely non-sensical, was not drafted or even reviewed by an attorney, as it
fails to conform to the most rudimentary requirements of a complaint,

What | find offensive is that the Executive Officer of your agency has falsely stated,
presumably to avold the legal bar referred to above, that the violations occurred "through
31 December 2012". The violations, however, are all altegedly set forth in your Attachment
A and-there Is no allegation of any violation occurring anywhere nhear December 31, 2012,
Of course, this is the same Attachment A that accompanied a series of hotices of viclation
that are referred to in the complaint and which the District duly responded to, normally
through me. Each and all of the 'violations' listed in the Attachment A, as you have been
told previously, do not amount to violations of any requirement and provide no basis forthe
imposition of MMP's. The proposed Administrative Civll Liability Is based upon a purported
violatlon or violations that are not supported by the data or are not violations subject to
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MMP's as defined by Water Code §13385, in particular, those violations classifled as
chronlc. Malaga disagrees with the interpretatlon of §13385(i)(2) that Is consistently set
forth Infn 6 of Attachment A reproduced in this complaint and as it appeared In numerous
notices of violation that we received, that there must be a six month period without any
violation in order for a violation to be exempt under §13385()(2)(A). Furthermore, many
of the alleged violatlons contained in Attachment A fo the Complaint are the subject of &
compliance project or projects and/or a pollution prevention plan that your agency expressly
agreed could be performed in lieu of any MMP, The Issuance of this complaint which now
apparently attempts to sanction Malaga twice for violations as to which you agreed would -
be satisfied by the completion of certain compliance projects means that the vast majority
of the purported violations listed in Exhibit A are barred for a different reason other than the
passage of time alone,

Your May 1 ,-201 3, letter in addition to the complaint itself purpottedly gives the
District three options as follows: '

1. Walve the right to a hearing on the complaint and pay the proposed clvil
liability fine;
2. Enter into settlement discussions with the Board and request thatany hearing

on the complaint he delayed; or :

3. Contest the complaint and/or enter into seftlement negotlatlons with the
Board.

Please be advised that Malaga will contest the complaint and wiil appear at the
hearing to be conducted on July 25 and 26, 2013. Malaga has no desire fo enter Into
settlement negotiations with any agency that has demonstrated, repeatedly, that It will not
abide by a settlement agreement made previously. You should be aware that the filing of
what Is plainly a frivolous complaint which is so plainly barred by operation of law subjects
your agency to an order awarding Malaga all costs and attorneys fees incurred as a-result
(Government Code §11455.30).

Your May 1, 2013, letter suggests that "any comments or évidence concerning the
enclosed complalnt must be supplled” to your agency by May 24, 2013 and that this
Includes "materials submitted by the District to be considered at a hearlng. . .". You are
sorely misinformed about the procedural requirements that apply to the administrative
processing of your complaint, This is defonstrated further by the "Hearing Procedure for
Administrative Civil Liability Complaint R5-2013-0527" which similarly purports to require
the submission of all evidence, on an unspecified date In advance of the hearing. The
hearing procedure document further states that "In accordance with §648(d) [of Title 23 of
the California Code of Regulations] any procedure not provided by this hearing procedure

.is deemecd walved". For your Information, subdivision (d) of §648 states that the "presiding
officer may waive any requirements in these regulations pertaining to the conduct of
adjudicative proceedings Including but limited fo the introduction of evidence, the order of
proceeding, the examination or cross-examination of witnesses and the presentation of
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argument, so long as those requirements are not mandated by state or federal statue or
by state or federal constitutions”. You are not the presiding officer. Moreover, what you
are attempting to walve is Malaga's due process rights under the federal and state
Constitutions and Malaga does not consent to your attempt to walve these progedures.
You are notpurporting fo walve any "requirements” of the regulations, you are attempting
to waive on behalf of Malaga the tights it has as a party accused of violating the Water
Code. You, as a state agency are requirad to conform precisely to your own regulations
and to the provlsions of the statute which relate to this complaint. Malaga will inslst on
strict compliance. Lastly, your hearing procedure document discloses that you are
contemplating conducting a hearing hefore a hoard that is not impartial in that they are
being asked to decide the correctness of the decision of their own Executive Officer. Any
heating before the Board would be an unconstitutional proceeding iri that the Board is not
impartial. Malaga is not going to comply with your purported hearing procedures. Malaga
Is golng to comply with the statute. The attempts to limit the time during which
presentations of evidence may be made and the context in which that can he done is a
clear violation of the Constitution. This hearing procedure document, is an absoluite nullity.
Any requirements relating to a hearing procedure must be prescribed by statute or
regufation or by the pres:dmg officer consistent with statute or regulation.

Lastly, you provided with your hearing procedure document which was issted by
mail {purportedly) on May 8, 2013 butwas not received in our office, interestingly, until May
16, 2013, a list of deadlines which had already passed by the date of our recsipt of your
falsely dated document

Needless to say, lt seems unlikely that your hearlng Is golng to proceed as
scheduled given your written threats to deprive Malaga  County Water District of due
process and the written representations we have received that you are not going to
conforim to those regulations and statutes that are applicable to the complaint you
imprudently issued, Kindly advise me whether you are authorized to recsive seivice of
process on behalf of the Central Valley Regional Water Quality Control Board which is,
“apparently, the entity that is threatening to preside over this unlawful proceeding against
Malaga. lf we fallto hear from you, we will simply serve you in the manner which any state
agency Is allowed to be served which may or may not provide you with sufficient advance
notification of a need to respond to our appllcahon for an injunction and writ of mandate.

NEC/s
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Howard, Ellen@Waterboards _

From: Walsh, Jill@Waterboards
Sent. ' Friday, May 03, 2013 3:39 PM
To: Creedon, Pamela@Waterboards; Carrigan, Cris@Waterboards; Howard,

Ellen@Waterhoards; Okun, Lori@Waterboards; Coupe, David@Waterboards;
Greenberg.ken@Epa.gov; Environmentaltealth@co fresno.ca.us

Ca ' ncostanze@costanzolaw.com; Russ Holcomb (rholcomb@malagacwd:org); Wass,
-Lonnie@Waterboards; Gross, Warren@Waterboards
Subject: ' Administrative Civil Liability Complaint R5-2013-0527

Atfachments; MALAGA_HRNG_PRCDR_MAY_3_JKW.PDF

Good Afternoon,

Attached please find the Hearing Procedure for Administrative Civil Liability Complaint {ACLC) R5-2013-0527 issued to
Malaga County Water District on 1 May 2013, It was inadvertently left out of the orlginal ACLC package.

I you have any ql,iestio'ns, feel free to contact me.

Jili walsh C o :

Sanitary Engineering Associate

Central Valley Reglonal Water Quality Control Board - Fresno
1685 “E” Street

Fresno, CA 93706

Phone: (559) 445-5130

Fax: (559)445-5910
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Central Valley Regional Water QLiaﬁty Gc‘mttjoll Board

3 May 2013
Russ Holcomb o GERTIFIED MAIL:
General Manager 7011 0110 0001 2272 4540

Malaga County Water District
3580 South Frank Street
Fresno, CA 93725

HEARING PROCEDURE FOR ADMINISTRATIVE CIVIL, LIABILITY R&-2013-0527, MALAGA
COUNTY WATER DISTRICT, WASTEWATER TREATMENT FACILITY, (NPDES CA0084239,
RM 390069), FRESNQ COUNTY .

Or 1 May 2013 the Exécutive Ofﬂéef of the Central Valley Water Board issued A&mlnlstrative
_ Civil Liability Complaint R5-2013-0527 (ACLC) to Malaga County. Water District, alleging
violation of Water Code saction 13385 for effluent limitation violations. The orfginal ACLC

package did not contain the attached Hearlng Procedure. Please find a copy.of this form
attached fo this correspondence.

- If you have any quesﬂoné please contact Ellen Howard at (9'1 8) 341-6677 or
ehoward@waterboards.ca.gov. or Jitl Walsh at (559) 445-5130 or iwalsh@waterboards ca. qov

z;w//

Lonnie Wass
Supervising Enginger
\

Enclosure:  Hearing Procedure

‘ccw/enc:  Neal Costanzo, Law Offices of Coétan;o & Assoc,, Fresno
cc w/ endl (via e-mail);

Pamela Creedon, Central Valley Water Board, Rancho Cordova
Cris Carrigan, Office of Enforcement, SWRCB, Sacramento
Ellen Howard, Office of Enforcement, SWRCB, Sacramento
Lori Okun, Office of Chief Counsel, SWRCB, Sacramento

David Coupe, Office of Chief Counsel, SWRCB, Sacramento
Kenneth Greenberg, USEPA, Reglon 9, San Fr‘ancls:co-'

Fresno County Environmental Health Division Fresno

KaRL E Loxarer 8eb, P.E,,onar | PAMELA G, Gaeecon P.E,, SCEE, EXECUTIVE O7FIOTA

1635 E Sleast, Fresno, CA 93708 | wwnw.waldrboards.ca.goviconiralvalley
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Central Vallgy Regional Water Quality Control-Board

HEARING PROCEDURE
FOR ADMINISTRATIVE CIVIL LIABILITY COMPLAINT
R5-2013-0527

ISBUED TO
MALAGA COUNTY WATER DISTRICT
WASTEWATER TREATMENT FACILITY
FRESNO COUNTY

- SCHEDULED FOR 26/26 JULY 2013

PLEASE READ THIS HEARING PROCEDURE CAREFULLY. FAILURE TO COMPLY WITH THE
DEADLINES AND OTHER REQUIREMENTS CONTAINED HEREIN MAY RESULT IN THE
EXCLUSION OF YOUR DOCUMENTS AND/OR TESTIMONY, . :

1

Overview

Pursuant to Water Code section 13323, the Executive Officer has issued an Administrative Clvil Liability
(ACL) Corplaint to Malaga County Water District alleging violations of Water Code section 13385 for

. the dischiarge of wastewater from its wastewater treatment plant that exceeded permitied sffluent .
limitations: The ACL Complaint proposes that the Central Valloy Water Board impose administrative
clvil tability in the amount of $72,000. A hearing ls currently scheduled to be conducted hefore the
Board during its 25/26 July 2013 mesting. - : :

" The purpose of the hearing is-to consider relevant evidense and testimony regarding the ACL .
Complaint. Atthe hearing, the Central Valley Water Board will consider whether to issue an
administrative civil liability order assessing the propesed fiability, or & higheér or lower amount. The
Board may aiso decline to assess any lfability, or may continue the hearing to a later date. If less thén
a quorum of the Board is available, this matter may be conducted before a hearing panel. The publlc ¢
hearlng will commence at 8:30 a.m. of as soon thereafter as practical, or as announced in the Board's
meeting agenda. The meeting will be held at: : '

11020 Sun Center Drive; Suite 200, Ranche Cordova, California.

An agenda for the meeting will he issued at least ten days before the meeting and posted on the
Board's web page at: '

http:}!ww.wéterboa‘rds.ca.govicentra!val]eylboard_*info(meetings

Hearing Procedure

The hearing will be conducted in accordanice with this Hearing Procedure, which has_baen approved by

the Board Chair for the adjudication of such mafters,/The procedures goveming adjudicatory hearings
~ before the Central Valley Water Board may be found at California Code of Regulations, title 23, section
848 et saq., and are available af: )

http:!!www.watefboards,ca.gov _

' Copies‘will be provided upon request. In accordance with Section 648(d), any procedure not provided ,
by this Hearlng Procedure is deemed waived. EXcepi as provided in Section 648(b) and herein,
Chapter 5 of the Administrative Procedures Act (Gov. Code, § 11500 et seq.} does not apply to this

‘hearing. ) : : . ' .

The Discharger shall attempt to resolve objectlons to this Hearing Procedure with the Prosecution
Team BEFORE submitting objections to the Advisory Team. . ' :

~ [T




HEARING PROCEDURE FoR ACL COMPLAINT RE-2013-0527 2~

Separation of Prosecutorlal and Advisory Functions

To help ensure the faimess and impartiality of this proceeding, the functions of those who will act in a
prosecutorial role by presenting evidence for consideration by the-Board (the “Prosecution Team") have
_ been separated from those who will provide legal and technical advice to the Board {the “Advisory
Team”), Members of the Advisory Team are: iKen Landau, Assistant Executive Officer and David
Coupse, attorney. Members of the Prosecution Team are: Pamela Creedon, Executive Oificer; Clay L.
Rodgers, Assistant Executive Officer; Lonnle M. Wass, Supervising Engineer, Warren W, Gross, Senlor
Englneering Geologlst; Jill K, Walsh, Sanitary Englneering Assoclate, Ellen Howard, Attorney, and
James Ralph, Attorney. . : .

Any members of the Advisory Team who normally supervise any members of the Prosecution Team
are not acling as their supervisors in this proceeding, and vice versa. Pamela Creedon regularly
advises the Central Valley Water Board In other, unrelated matters, but is not advising the Central
Valley Water Board In this proceeding. Other members of the Prosecution Team act or have acted as
advisors to the Central Valley Water Board In other, unrelated mratters, but they‘are not advising the
Central Valley Water Board in this proceeding. Members of the Prosecution Team have not had any ex
parte cormmunications with the members of the Central Valley Water Board or the Advisory Team
regarding thls proceeding: : ' ' '

Hearing Participants

Participants in this proceeding are designatéd as either “Designated Parties” or “Interested Persons.”
Designated Parties. may present evidence and.cross-examine witnesses and are subject fo cross-
examination, Interested Persons may present non-evidentiary policy statements, but may not cross-
examine witnesses and are not siibject to cross-examination, Interesied Persons generally may not -
nresent evidence (e.g., photegraphs, eye-witness testimony, monitorig data). At the hearing, both
Designated Parties and Interested Persens may be asked to respond fo clarifying questions from the
Central Valley Water Board, staff, or others, at the discretion of the Board Chair; . : :

The following participants are hereby designated as Designated Parties in this proceeding:
1. Central Valley Water Board Prosecution Team S
2. Malaga County Water District

1

Requesting Designated Party Status

Persons who wish to participate In the hearing &s a Designated Party must request deslgnated party

- status by submitting a request In writing so that it is received no later than.the deadline listed under
“Important Deadiines” below, The request shall include an explanation of the basls for status as a
Deslgnated Party {(i.e., how the Issues to be addressed at the hearing affect the person, the need to
present evidence or cross-examirie withesses), along with a statement explaining why the parties listed
above do not adequately represent the person's Interest. Any objections to these requests for,
designated party status must be submitted so that they are received no later than the deadline listed -
undsr “Important Deadlines” below. - : ' :

Primary Confacis

Advisory Team:

KRenneth Landau .

11020 Sun Center Drive, Suite 200, Rancho Cordova, CA 85670
Phone: (916) 464-3291

klanday@waterboards.ca.gov
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Hearing PROCEDURE FOR ACL COMPLAINT R§-2013-0527 ' ' -3--

David P. Coupe, Senior §taff Counsel

¢/0 San Francisco Bay Regional Water Quality Control Board
1615 Glay Street, Suite 1400 '

Qakland, CA 94612

Phone: (510) 6222306

Fax: (510)622-2460

dcoupe@waterboards.ca.gov

ProsecutionTeam;
Lonnie Wass; Supetvising Engineer
" 1885 E Street, Fresno, CA 93708
Phone: (559) 445-5116; fax: (559) 445-5910
Iwass@waterboards.ca.gov

Ellen Howard, Staff Counsel .

State Water Resources Control Board, Office of Enforcement
Physlcal Address: 1001 | Street, Sacramento, CA 95814
Malling Address: P.O. Box 100, Sacramento, CA 95812

Phone: (916) 341-5677; fax: (916) 341-5284
Eflen.Howard@waterboards,ca.goy

James Ralph, Staff Counsel :
State Water Resources Control Board, Office of Enforcement
Physical Address: 1001 | Strest, Sacramento,.CA 95814
Malling Address: P.0. Box 100, Sacramento, CA 05812
Phone: (916) 322-3227, fax: (816) 341-6284
James.Ralph@waterboards.ca.gov

Discharger -

Russ Holcomb, General Manager
Malaga County Water District
3580 South Frank Street,

Fresno, CA 93720

Phone; (530) 485-2341
rholcomb@malagacwd.org’

Ex Parte Communications

Designated Parties and Interested Persons are forbldden from mngaging in ex parte communications
regarding this matter. An ex parte communlication is a written or verhal communication related to the
investigation,.preparation, or prosecution of the ACL. Complaint betweert a Designated Party or an
Interested Person and a Board Member or a member of the Board's Advisory Team (see Gov. Gode,

§ 11430.10 ot seq.). However, if the communlcation is copled to all other persons (if written) or is made
. In 4 manner open to all other pefsons (if verbal), then the communication is not consldered an ex parte
communication. Communications regarding non-controversial procedurai matters are also not

- consldered ex parte communications and are not restricted.

[ U
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Hearing Time Limits

To ensurs that all particlpants have an opportunity to participate In the hearing, the following time limits
shall apply: each Deslgnated Party shall have a combined 30-minutes to present svidence (including
evidence presented by witnesses called by the Designated Party), to cross-examine witnesses (if
‘warranted), and to provide a closing statement. Each Interested Person shall have 3 minutes to
present a non-evidentiary policy statement. Parficipants with'similar interests or comments are
requested to make Joint presentations, and participants are requested to avold redundant comments.
Participants who would like additlonal time must submit thelr request to the Advisory Team so thatitls
received no later than the deadline listed under "Important Deadlines” below. Additional time may be
provided at the discretion of the Advisory Team (prior to the hearing) or the Board Chair {at the hearing)
upon a showing that additional time is necessary. Such showing shall explain what testimony, -
comments, or legal argument requires extra time, and why it could not have been provided in writing by
the applicable deadline, '

Atimer will be used, but-will not run during Board questions or the responses to'such questions, or
during discussions of procedural Issues. . . ' :

Submission of Evidenge and Policy Statements

The Prosecution Team and all other Deslignated Partles (including thie Discharger) must submit the
following information in advance of the hearing:

- 1. All evidence {other than witness testimony to'be presented orally at the hearing) that the
Deslgnated Party would like the Centraf Valley Water Board to consider, Evidence and exhibits
already in the public filés of the' Central Valley Board may be submltied by reference, as-long as
the exhibits and thair location are clearly Identified In accordance with California Code of |
Regulations, title 23, section 648.3; Board members will not generally recelve coples of
materials incorporaied by reference unless coples are provided, and the' referenced materials
are generally not posted on the Board's webslte. ' ’ . .

2. All legal and technical arguments or arialysis.

3. The name of each witness, if any, whom the Designated Party Inends to call at the heafing, the
subject of each witness’ proposed testimony, and the estimated time required by each witness
to present direct testimony.

4. The qualifications of each expert witness, if any. |

- Prosecution Team: The Prosecution Team's informatlon must indlude the legal and factual basis for its
claims agalnst each Discharger; a list of all evidence on which the Prosecution Team relies, which must
include, at a minimum, all doctiments cited In the ACL Complaint, Staff Report, or other materlal
submitted by the Prosecution Team;.and the witness information required under items 3-4 for all

' witnesses, Including Board staff. ' '

Designated Partles (including the Discharger): All Designated Parties shall submit comments regarding '

the ACL Complaint along with any additional supporting evidence not cited by the Central Valiey Water
Board's Prosecution Team no later thanthe deadline listed under "Important Deadlines” befow.

Rebuttal: Any Designated Party that would like to stbmit evidence, legal analysis, or policy statements :

to rebut information previously submitted by other Designated Partles shall submit this rebutal
information so that it is received no later than the deadline listed under “Important Deadlines” below.
"Rebuttal’ means evidence, analysis or comments offered to disprove or contradict other submissions.
Rebuttal shall be limited to the scope of the materials previously submitted. Rebuttal information that is
not résponsive to information previously submitted may be excluded.
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Copies: Board members will receive coples of all submitted materials, The Board Members' hard
coples will be printed In black and white on 8.5"x11" paper from the Designated Parties’ electronic
copies. Deslgnated Paitles who are concemned ahout print guality or the size of all or part of their
written materials should provide an extra nine paper copies for the Board Members, For voluminous
submissions, Board Members may receive copies in electronic format only. Electronic coples will aiso
be posted on the Board's website. Parties without access to compulter equipment are strongly
encouraged to have thelr materials scanned at a copy or mailing center. The Board will not reject
materials solely for fallure to provide electronic coples. :

Other Matters: The Prosecution Team will prepare a summary agenda sheet (Summary Sheef) and will .
respond to all significant comments, The Summeary Sheet and the responses shall clearly state that

they were prepared by the Prosecuition Team. The Summary Sheet and the responses will be posted
online, as wifl revisions to the proposed Order.

Interested Peisons: Interested Persons who would like to submit written non-evidentlary policy
statements are encouraged to submit them to the Advisory Team as early as possible, but they must be
recelved by the deadiine listed under “Important Deadlines” to be included in the Board's agenda

* package. Interested Persons do not need to submit written-comments In order to speak at the hearing.

Prohibition on Surprise Evidence: In accordance with California Code of Regulations, title 23, section

' §48.4, the Central Valley Water Board endeavors to avold surprise testimony or evidence. Absent a
showing of good cause and tack of prejudice to the partles, the Board Chair may exclude evidence and
testimony that Is not submitted in accordance with this Hearing Procedure, Excluded-evidence and
testimony will not be considered by the Central Valley Water Board and will not be included in the
administraflve record for this praceeding. g

Presentations: Power Point and other vistial presentations may be used at the hearing, but their content
‘shall not exceed the scope of other submitted written material, These presentations must be provided
to the Advisory Team at or before the hearing both in hard copy and In electronic format so that they
“may be incluided in the administrative record,

Witnesses: Allwitnesses who have submitted written testimony shall appear at the hearing to affirm
. that the testimony Is true and correct, and shall be avatilable for cross-examination. ’

Evidentiary Documents and Filé .

The ACL Complaint and related evidentiary documents are on file and may be Inspected or copied at
the Central Valley Water Board office at 11020 Sun Center Drive, Rancho Cordova; CA 95670, This file
shall be considered part of the officlal administrative record for this hearing, Othersubmittals received

for this proceeding will be added to this file and will become a part of the administrative record absenta -

contrary rullng by the Central Valley Water Board’s Chair. Many of these documents are also posted
on-fine at: : ' : '

+

httD:I!wmnN.waterbqards.ca.qovlcentraivalle\f!board decisions/tentative_orders/index.shtm]

Although the web page Is Updated regularly, to assure access to the latest information, you may contact
Wendy Wyels (contact Information above) for assistance obtaining copies.
Ruestions

Questions concerning this proceeding may be addresséd to the Advisory Team attorney {contact
information above).

et i maa =




[MPORTANT DEADLINES

[LLLE 0, 48N FAlE REI—2o el

Al required submissions must be received by 5:00 p.m. on the respective dije date

1 May 2013

v Prosecution Team issues ACL Compialnt Hearing Procedure, and other related
materials.

10 May 2013

= Objections due on Hearing Procedure.
« Deadline to request "Designated Party" status.

Elecironic or Hard Coples to: All other Deslignated Parties, All known Interested
Persons, Prosecution Teamm Attorney, Advisory Team Attomey

Electronig and Hard Copies to: Prosecution Team Primary Contact, Advisory Team
Primary Contact

10 May 2013

= Deadline to submit opposition to requests for Designated Party status.

Electronic or Hard Coples to: All other Designated Parties, All known interested
Persons, Prosecution Team Attorney, Advisory Team Attorney

Elecironic and Hard Cobles to: Prosecution Team Primary Contact, Advisory Team
Primary Coritact :

| 24 May 2013

= Discharger’s deadline to, submit 90-Day Hearing Walver Form.

Electronic or Hard Copy to: Prosecution Team Primary Contact

130 May 2013¢

“| = Advisory Team issues decision on requests for designated party staius,

4. Advisory Team issues declsion on-Hearing Procedure objections.

5 June 2013*

» Prosecution Team's deadline for submission of information requlréd under
“Submission of Evidence and Policy Statements,” ahove.

Electronic or Hard Coples to: All other Designated Parties, All known Interested
Persons -

Electronic and Hard Copies to; Advasory Team Primary Contact, Advasory Team
Altorney

25 June 2013*

» Remaining Designated Partlas' (mctudmg the Discharger's) deadllne to submit
_ all informatjon réquired under “Submission of Evidence and Policy Statements”
above, This Includes all written comments regarding the ACL Complaint.

= Interested Pearsons' comments are due.

Elscironio or Hard Copies to: All other Deslgnated Parties, Alf known Interested
Persons, Prosecution Team Attorney, Advisory Team Aftorney

Electronic and Hard Copies to: Prosecution Team Primary Contact, Advisory Team
Primary Contact

2 July 2013*

w All Designated Partles shall submit any rebuttal evidence, any rebuttal to legai
" arguments andfor policy statements, and all evidentiary objectlons

= Deadline to submit requests for additional time.

[ » I rebuttal evidence is submitted, all requests for additional time {to respond to

the rebuttal at the hearlrig) must be made within 3 working days of this deadline.

Electronic or Hard Cobies to: All other Designated Partles, All known Interested
- Persons, Prosecution Team Attorney, Advisory Team Attorney

Electronic and Hard Coples to: Prosecution Team Primary Contact, Advisory Team
Primary -Contact

3 July 2013%"

« Progecution Team submits Summary Sheet and responses to comments,

Electronic or Hard Coples to: All other Designated Parties, All known Interested
_ Persons
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Electronic and Hard Copies to: Advisbry Team Primary dontact, Advisory Team
Attormmey i .

25/26 July 2013* v Hearing

* Dischargers have the right to a hearing before the Board within 90 days of receiving the Complaint,
but this right can he waived (fo facllitate seftlement discussions, for example). By submitting the walver
form, the Dischargér is not walving the right to a hearing; unless a seftiement {s reached, the Board will
hoid a heaiing prior to Imposing civil liabiifty. However, if the Board accepts the walver, all deadiines
marked with an " will bé revised if a seftlement cannot be reached.

* This deadline Is set based on the date that the Board compifes the Board Members’ agenda .
packages. Any materlal received after this deadline will not be included in the Board Members' agenda
packages.’ o . '
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Howard, Ellen@Waterboards

From: Hall, Melissa@Waterboards

Sent: Tuesday, May 28, 2013 12:03 pM
To: Bennett, Jarma@Waterhoards
Cc Howard, Ellen@Waterboards
Subject: RE: emails

Thank you,

- T e w P il e Rl T SE NI R T L e pup ST . R L T e L Y D ]

From Bennett Jarma@Waterboards
Sent: Tuesday, May 28, 2013 11:11 AM
To: Hall, Melissa@Waterboards
Subject: RE: emalls

The CIWQS Help Center does not have any non-deliverables in thelr Outlook emalt hox (which would cover the last 90
days).

From: Bennett Jarma@Waterboards
Sent: Tuesday; May 28, 2013 10:31 AM
To: Hall, Mellssa@Waterboards
Subject: emalls

Here is an export of the emails we have record of sending to “@malagacwd.org.” The text doesn’t look too good in
Excel, but hopefully you get the gist of it from what you can read. If you want to see the online version on specific ones,
let me know and | can show you or take screen shots.

Let me know if you have any questions about it,

I've sent an email to the ciwqs help center to see if we have recelved any non-deliverables from those sent emals.

Jarma Bennett

Office of information Management and Analysis
California State Water Resources Control Board
{916} 341-5532; ibennett@waterboards.ca.gov
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Neal Costanzo

From: Neal Costanzo

Sent: Thursday, June 06, 2013 1:47 PM

To: Neal Costanzo

Subject: Fwd: ACLC R5-2013-0527: Prosecution Team Submission of Evidence and Policy
Statements

Sent from my iPhone
Begin forwarded message:

From: "Howard, Ellen@Waterboards" <Ellen.Howard @waterboards.ca.gov>

Date: June 6, 2013, 1:38:27 PM PDT

To: Neal Costanzo <NCostanzo@costanzolaw.com>, "l.andau, Ken@Waterhoards"
<Ken.lLandau@waterhoards.ca.gov>, "Coupe, David@Waterboards"
<David.Coupe@waterboards.ca.gov>

Cc: "rholcomb@malagacwd.org" <rholcomb@malagacwd.org>, "Rodgers, Clay@Waterhoards"
<Clay.Rodgers@waterhoards.ca.gov>, "Walsh, Jil@Waterhoards" <Jill. Walsh@waterboards.ca.gov>,
"Gross, Warren@Waterboards" <Warren.Gross@waterboards.ca.gov>, "Wass, Lonnie@Waterboards"
<Lonnie Wass@waterhoards.ca.gov>, "Creedon, Pamela@Waterboards"
<Pamela.Creedon@waterboards.ca.gov>, "Ralph, James@Waterboards"
<James.Ralph@waterboards ca.gov>

Subject: RE: ACLC R5-2013-0527: Prosecution Team Submission of Evidence and Policy Statements

Mr. Costanzo; The Prosecution Team’s conduct in this matter fully comports with all ethical rules and
the Regional Board’s lawfully-adopted hearing procedures.

Pages 2 and 3 of the Hearing Procedures for this item contain contact information for Ken Landau and
David Coupe, who are serving as the Advisory Team for the July Board Meeting. A copy of these Hearing
Procedures was emailed to you at this email address on 3 May 2013 and delivered via certified mail and
signed for by representatives of Malaga County Water District on 6 May 2013.

As my communication indicates, you are being provided with electronic coples of our entire evidence
submission via CD, a copy of which was mailed to you and Malaga yesterday. This meets the
requirements of the Hearing Procedures,

The remainder of your hyperbolic misstatements require no response.

Ellen Howard
Counsel for the Prosecution Team

Ellen Howard

Staff Counsel, Office of Enforcement
State Water Resources Control Board
1001 “I” Street

Sacramento, CA 95814




916.341.5677

From: Neal Costanzo [mailto:NCostanzo@costanzolaw.com]

Sant: Thursday, June 06, 2013 9:19 AM

To: Howard, Ellen@Waterboards; Landau, Ken@Waterboards; Coupe, David@Waterboards

Ce: rholcomb®malagacwd.org; Rodgers, Clay@Waterboards; Walsh, Jill@Waterboards; Gross,
Warren@Waterhoards; Wass, Lonnie@Waterboards; Creedon, Pamela@Waterboards; Ralph,
James@Waterboards

Subject: RE: ACLC R5-2013-0527: Prosecution Team Submission of Evidence and Policy Statements

Ms., Howard.

Please stop direct communication with my client who you know to be represented by an attorney in this
matter. Your conduct violates the ethical rules. You are to serve me with everything, not my

client. Secondly, kindly advise me with whom and how you are filing these submissions with the agency
that Is hearing this matter. The notice of hearing procedures (which is an absolute nullity) that the
prosecution team prepared without any authorization and in direct violation of law relating to the
separation of the adjudicative and prosecutor functions does not tell us with whom our submissions are
to be filed or how. The regulations of the regional board do not address how filings are to be made
either. Lastly, since you cannot comply with the requirements that your prosecution team established
unlawfully, because you have failed to submit any evidence or testimony by the due date you unlawfully
set, Malaga cannot develop any response because we don’t know what your evidence is and appa rently
we will not receive any of the evidence you intend to submit as reflected by the “Index” you

submitted. Certainly we will not have adequate time to review anything that you do provide by June
25, the deadline the prosecution team unlawfully established for the submission of Malaga’s

evidence. Needless to say, we will be objecting to the submission of any evidence in support of the
complaint because it is plainly time barred. Thank you.

From: Howard, Ellen@Waterboards [mailto:Ellen.Howard@waterboards.ca.gov]
Sent: Wednesday, June 05, 2013 4:35 PM

To: Landau, Ken@Waterboards; Coupe, David@Waterboards

Ce: rholcomb@malagacwd.org; Neal Costanzo; Rodgers, Clay@Waterboards; Walsh, Jill@Waterboards;
Gross, Warren@Waterboards; Wass, Lonnie@Watetboards; Creedon, Pamela@Waterhoards; Ralph,
James@Waterhoards

Subject: ACLC R5-2013-0527; Prosecution Team Submission of Evidence and Policy Statements

FOR PURPOSES OF EX PARTE COMMUNICATIONS, THE DISCHARGER IS CC'ED ON THIS EMAIL
Mr. Landau and Mr. Coupe-

The Prosecution Team for the above-mentioned ACLC hereby submits its Evidence and Policy
Statements as required by the Hearing Procedures, Due to the voluminous nature of the documents
being submitted as evidence, the Prosecution Team is only submitting a copy of the index and the
witness list along with this email. A copy of these exhibits will be burned on to a compact disk and
mailed to all members of the Advisory Team and the Discharger. In addition, a single hard-copy of all
evidence submitted as part of the Prosecution Team’s case in chief will be produced at the Central
Valley Water Board Rancho Cordova office.

Please do not hesitate to contact me if you have any guestions.

Ellen Howard




Counsel for the Prosecution Team

Ellen Howard

Staff Counsel, Office of Enforcement
State Water Resources Control Board
1001 “1” Street

Sacramento, CA 95814
916.341.5677
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Neal Costanzo

T G ST e AT

From: Coupe, David@Waterhoards <David.Coupe@waterboards.ca.gov>
Sent: Thursday, June 06, 2013 446 PM
To: Howard, Ellen@Waterboards; Creedon, Pamela@Waterhoards; Rodgers,

Clay@Waterboards; Walsh, Jill@Waterboards; Neal Costanzo;
rholcomb@malagacwd.org; Gross, Warren@Waterboards; Wass, Lonnie@Waterboards;
Ralph, James@Waterboards :

Cc: Landau, Ken@Waterboards
Subject: ACLC R5-2013-0527: Malaga Water District
All:

This email makes pre-hearing rulings and provides additional information concerning the Central Valley Water Board’s
consideration of a pending enforcement action against Malaga County Water District, This emalil specifically responds to
(1) Ms. Howard’s email and attached Response to Objections of May 28, 2013 {Response) and (2) Mr. Costanzo’s email
of June 6th, 2013.

i Ms. Howard’s Response

As a member of the Advisory Team, | am in receipt of Ms, Howard’s Response dated May 28, 2013, Her Response
includes an Attachment A, which is a letter dated May 23, 2013 from Mr. Costanzo to Lonnie Wass and Pamela Creedon
at the Central Valley Water Board. It should be noted that the Advisory Team was not put on notice of Mr. Costanzo’s
objections and did not receive Mr. Costanzo’s correspondence dated May 23, 2013 until it was submitted by Ms.
Howard as Attachment A to her Response on May 28, 2013 to all parties.

Ms. Howard’s Response consists of four parts. She first claims that Mr. Costanzo’s objections dated May 23, 2013 are
untimely. It appears that Mr, Costanzo’s written objections were not made to the Prosecution Team until 23 May 2013,
thirteen days after the deadline to submit written objections to the Hearing Procedure. Furthermore, the Advisory Team
never received a copy of the written objections from Malaga as specifically required in the Hearing Procedure. (Hearing
Procedure at p. 6.}

With that said, it appears that there may be a factual question concerning when Mr, Costanzo actually received the
Hearing Procedure and whether it was received after the May 10 deadline to file objections to the Hearing Procedure.
Therefore, to the extent that Ms. Howard seeks to have Mr. Costanzo’s objections dismissed as untimely, and given that
the hearing for this matter is not scheduled for more than another month and one-half, this request is DENIED.
However, it should be pointed out to the Designated Parties that the failure to comply with the Hearing Procedure may
result in the exclusion of evidence or testimony as this may constitute prejudice to any designated party or the Central

Valley Water Board. (Cal. Code Regs., tit. 23, § 648.4, subd. {d}; see also Hearing Procedure at p. 5.)

Ms. Howard’s second argument is that Malaga’s challenges to the contents of the Hearing Procedure are not supported
by statute or regulation. In response to Mr. Costanzo’s claim that the Hearing Procedure is “an absolute nullity” because
it presumably was not issued under authority of the presiding officer, (i.e., the Board Chair}, Mr. Costanzo’s objection is
DENIED. The adjudicatory hearing scheduled for the July 25/26 Board Meeting will be conducted in accordance with the
Hearing Procedure, the applicable statutes and regulations governing adjudicatory proceedings hefore the Central Valley
Water Board, and any pre-hearing rulings by the Advisory Team after any necessary consultation with the Board Chair. It
should be noted that the Hearing Procedure has been pre-approved by the Board Chair and after review by members of
the Advisory Team.




Furthermoare, to the extent that Mr. Costanzo objects that the Hearing Procedure is a violation of Malaga’s due process
rights, this objection is DENIED. Malaga has ample opportunity under the Hearing Procedure and under applicable
statutes and regulations governing adjudicatory proceedings before the Central Valley Water Board to adequately and
sufficiently defend its interests against the Prosecution Team'’s allegations in their Complaint. In addition, Mr. Costanzo’s
claim that a hearing before the Central Valley Water Board is not impartial “in that they [the Central Valley Water Board]
are being asked to decide the correctness of the decision of their own Executive Officer” is misplaced. Consistent with
due process and applicable case law, and pursuant to the Hearing Procedure, the Central Valley Water Board has
established two separate and independent teams for this pending adjudicatory matter. One team, the Prosecution
Team, is responsible for bringing enforcement actions to the Central Valley Water Board for its consideration. A second
team, the Advisory Team, provides neutral legal and technical advice to the Board. At a duly noticed hearing, the Board
then considers whether to adopt, reject, or modify the Prosecution Team’s proposed action.

Ms, Howard’s third argument responds to Mr, Costanzo’s claim that the allegations are untimely. Thisissue is a
substantive issue for the Central Valley Water Board to consider after consideration of the evidence and testimony from
the Designated Parties and upon the technical and legal advice of the Advisory Team at the hearing. To the extent that
Mr. Costanzo seeks to invalidate the Hearing Procedure on this ground, this objection is DENIED.

Similarly, the extent to which the violations at issue are “chronic” pursuant to Water Code section 13385, subdivision {i)
or were already resolved by a Compliance Project, these are also substantive issues for the Central Valley Water Board
to consider at the hearing. To the extent that Mr, Costanzo seeks to invalidate the Hearing Procedure on this basis, this
objectionisalso DENIED.

1

i Mr. Costanzo’s Email of June 6th

Mr. Costanzo’s email appears predominantly if not exclusively directed to Ms. Howard and does not ask the Advisory
Team tomake any ruling on a particular procedural matter at this time. Therefore, no specific ruling is required by the
Advisory Team.

With that said, the Advisory Team notes that Mr. Costanzo seeks to know “[w]ith whom and how you are filing
submissions with the agency that is hearing this matter.” This information is detailed in the Hearing Procedure. To the
extent that Mr. Costanzo has additional questions of strictly a procedural nature concerning this matter, he may contact
me via email with a copy to all parties. In addition, the Advisory Team notes that the Hearing Procedure does provide
information concerning to whom submissions are to be filed and in what manner. (See, e.g., Hearing Procedure at p. 6
under Important Deadlines.)

Finally, Mr. Costanzo once again makes the claim that the Hearing Procedure is “an absolute nullity.” To the extent that
Mr. Costanzo is seeking to renew an objection that the Hearing Procedure is somehow void or of no legal effect, this
objection is DENIED.

As always, if you have any additional questions of strictly a procedural nature, please send an email to me and Mr.
Landau with a copy to all parties,

David P. Coupe

Attorney lll and Member of the Advisory Team

c/o San Francisco Bay Regional Water Quality Control Board
1515 Clay Street, Suite 1400

Oakland, CA 94612

Phone: {510) 622-2306

Fax: {510) 622-2460

E-mail: dcoupe@waterboards.ca.gov




PROOF OF SERVICE

The undersigned declares:
[, Julia Sellers, the undersigned, declare that:

| am employed in the County of Fresno, State of California. | am over the age of
eighteen years, and am not a party to the within action. My business address is 575 E.
Locust Avenue, Suite 115, Fresno California 93720.

| am familiar with the regular mail collection and processing practice of said
business, and in the ordinary course of business the mail is deposited with the United
States Postal Service that same day.

On this date, August 26, 2013, 1 served the foregoing documents described as:

PETITION FOR REVIEW: PRELIMINARY POINTS AND AUTHORITIES IN
SUPPORT OF PETITION [WATER CODE §13320]

on all parties to this action by causing a true copy thereof to be:
(X)  Overnight Mail, Email & Fax:

Jeannette Bashaw, Legal Analyst

Office of Chief Counsel

State Water Resources Control Board

1001 | Street, 22™ Floor [94814]

Sacramento, CA 95812-0100

Fax: (916) 341-5199

Email: jearnette.bashaw@waterboards.ca.gov

(X) Placed in a sealed envelope with postage thereon fully prepaid in the
designated area for outgoing mail

David P. Coupe

Attorney Il

c/o San Francisco Bay Regional
Water Quality Control Board
1515 Clay Street, Suite 1400
Oakland, CA 94612

Ellen Howard

Staff Counsel, Office of Enforcement
State Water Resources Control Board
1001 | Street

Sacramento, CA 95814
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(X) Email

ellen.howard@waterboards.ca.gov
david.coupe@waterboards.ca.qov
klandau@waterboards.ca.gov
jwalsh@waterboards.ca.gov
lwass@waterboards.ca.gov
wgross@waterboards.ca.gov
crogers@waterboards.ca.gov
pcreedon@waterboards.ca.gov
iralph@waterboards.ca.gov
rholcomb@malagacwd.org

| declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct.

Dated: August 26, 2013 QME(H SLMA/)/

Julla Sellers
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