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A Professional Corporation
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Telephone: (209) 599-5003

Facsimile: (209) 599-5008

Email: tterpstra@thtlaw.com
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Attorneys for Petitioners

Henry J. Tosta (dba Henry Tosta Dairy),
Henry J. Tosta Jr. Family Limited Partnership,
and Henry J. Tosta Trust

BEFORE THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD

In the Matter of Henry J. Tosta (dba Henry Case No.
Tosta Dairy), Henry J. Tosta Jr. Family
Limited Partnership, and Henry J. Tosta

Trust’s Petition for Review of Action by the PETITION FOR REVIEW; REQUEST

California Regional Water Quality Control FOR HEARING
Board, Central Valley Region, in Issuing
Administrative Civil Liability Order No. R5- California Water Code § 13320
2013-0095
(Adopted July 25, 2013)

I. INTRODUCTION
Pursuant to California Water Code § 13320 and Section 2050 of Title 23 of the California
Code of Regulations, Henry J. Tosta (dba Henry Tosta Dairy), Henry J. Tosta Jr. Family Limited
Partnership, and Henry J. Tosta Trust (collectively “Petitioners™) hereby respectfully petition the
California State Water Resources Control Board (the “State Board™) to review and either sef

aside Administrative Civil Liability Order No. R5-2013-0095 (the “ACL Order”) adopted by thej
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Regional Water Quality Control Board, Central Valley Region (the “Regional Board™) on)
July 25, 2013, or reduce the penalty; further, Petitioners request an opportunity to be heard on
this matter. A true and correct copy of the ACL Order is attached hereto as Exhibit A.
IL. EXHAUSTION OF ADMINISTRATIVE REMEDIES
Petitioners submit this Petition in compliance with Water Code § 13320. Petitioners each
fully participated in the review process for the ACL Order. Throughout the process, Petitioners
challenged the Regional Board’s authority to adopt the ACL Order by submitting written)

evidence and oral testimony prior to and at the hearing held on July 25, 2013.

III. NAME, ADDRESS, TELEPHONE NUMBER,
AND EMAIL ADDRESS OF PETITIONERS

Henry J. Tosta (dba Henry Tosta Dairy),
Henry J. Tosta Jr. Family Limited Partnership,

and Henry J. Tosta Trust
20662 San Jose Road
Tracy, California 95304
Telephone: (209) 814-0139
Facsimile: (209) 836-1286

Petitioners request that all materials in connection with the Petition and administrative

record be provided to Petitioners’ counsel as follows:

Lee N. Smith

WEINTRAUB TOBIN CHEDIAK COLEMAN GRODIN
4800 Capitol Mall, 11" Floor

Sacramento, CA 95814

Telephone: (916) 558-6000

Email: LNSmithi@weintraub.com

Thomas H. Terpstra

LAW OFFICE OF THOMAS H. TERPSTRA
578 N. Wilma Avenue, Suite A

Ripon, California 95366

Telephone: (209) 599-5003

Facsimile: (209) 599-5008

Email: tterpstra@thtlaw.com
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IV.  THE SPECIFIC ACTION OR INACTION OF
THE REGIONAL BOARD WHICH PETITIONERS
REQUEST THE STATE BOARD TO REVIEW

Petitioners seek review of the Regional Board’s Administrative Civil Liability Order
No. R5-2013-0095; in particular, the penalty amount is excessive and not supported by any

evidence.

V. THE DATE ON WHICH THE REGIONAL BOARD
ACTED OR REFUSED TO ACT

The Regional Board adopted the ACL Order on July 25, 2013,

VI. A STATEMENT OF THE REASONS THE ACTION OR
FAILURE TO ACT IS INAPPROPRIATE OR IMPROPER

As explained 1n more detail in the Statement of Points and Authorities herein, the action|
of the Regional Board was inappropriate for the following reasons:
1. Petitioners were denied due process of law under the federal and state constitutions
and statutory rights for evidentiary reasons, as well as conflicts of interest that were
apparent at the hearing. Additionally, prejudicial documents were entered into the

record that should have been excluded.

o

Because the prosecution team presented no admissible evidence that Petitioners

actually contributed to the contamination of groundwater, the Prosecution’s allegation

and the Board’s findings and penalty calculations are improper. In the alternative, the
evidence submitted was not substantial evidence upon which to base their allegations
or findings, and the Board’s findings and penalty calculations were improper.

3. The administrative civil penalties are not based on substantial evidence, but were
based on speculative and improper testimony, and are thus arbitrary and capricious.

4. Any penalty should have been predicated on Petitioners’ Ability to Pay and onl
Petitioners’ Ability to Remain in Business and was not; therefore, the Board failed tof
follow the law and violated its own enforcement policies, regulations, and statutory
authority, and was therefore arbitrary and capricious.

5. The applied fine was, and is, excessive because the hearing board made no attempt to

correlate the penalties to the policy, regulation or statutes.
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6. The penalty scheme is unconstitutional because the adjudicative body as well as the

prosecution and advisory team benefit from the issuance of penalties.
VII. THE MANNER IN WHICH PETITIONERS ARE AGGRIEVED
Petitioners’ due process rights were violated and Petitioners are aggrieved by the ACL
Order as it improperly imposed penalties in the amount of Six Hundred Eighty-Five Thousand
Dollars ($685,000).
VIII. THE SPECIFIC ACTION REQUESTED BY PETITIONERS
Petitioners request that the State Board order the Regional Board to set aside its decision
to issue the ACL Order and to suspend all activities in furtherance of the ACL Order, including
any and all regulatory actions that will implement the ACL Order or, in the alternative, after
hearing before the Board, reduce the penalties to levels that take into account regulatory
guidance. Petitioners request a hearing before the Board to be allowed to fairly argue their case.

IX. A STATEMENT OF POINTS AND AUTHORITIES IN
SUPPORT OF LEGAL ISSUES RAISED IN THIS PETITION

As required by Title 23, section 2050(a)(7) of the Califormnia Code of Regulations
Petitioners include herein a Statement of Points and Authorities in support of this Petition|
Petitioners request the opportunity to file supplemental points and authorities in support of this
Petition once the administrative record becomes available. Petitioners also reserve the right to
submit additional argument and evidence in reply to the Regional Board’s or other interested
parties’ responses to this Petition filed in accordance with Title 23, Section 2050.5(a) of the
California Code of Regulations.

X. A STATEMENT THAT THIS PETITION WAS
SENT TO THE REGIONAL WATER BOARD

In accordance with Title 23, Section 2050(a)(8) of the California Code of Regulations,
Petitioners emailed and mailed a true and correct copy of this Petition by First Class Mail on

August 26, 2013, to the Regional Board. The address to which Petitioners mailed the copy is:

11
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Kenneth D. Landau, Assistant Executive Officer
Central Valley Regional Water Quality Control Board
11020 Sun Center Drive, Suite 200

Rancho Cordova, California 95670

Email: Ken.Landau@waterboards.ca.gov

XI. A STATEMENT AS TO WHETHER THE PETITIONERS
RAISED THE SUBSTANTIVE ISSUES OR OBJECTIONS
IN THE PETITION TO THE REGIONAL BOARD

Petitioners have fully exhausted all administrative remedies by submitting written and
oral comments on the ACL Order. All issues raised in this Petition were raised before the
Regional Board by Petitioners, such that the Regional Board was fully apprised of the legal
deficiencies of the ACL Order. Any issues not raised to the Board were due to unavailability of]
evidence or fact that the issues arose after the hearing was closed or they are constitutional issues
that are not subject to the exhaustion doctrine.

XII. REQUEST FOR HEARING TO PRESENT ADDITIONAL EVIDENCE

Petitioners hereby request that the State Board conduct a hearing on this matter for the

purpose of oral argument and to receive additional evidence.
MEMORANDUM OF POINTS AND AUTHORITIES
L. PROCEDURAL BACKGROUND

The Regional Board adopted Administrative Civil Liability Order No. R5-2013-0095 on

July 25, 2013. This Petition challenges the ACL Order for the reasons set forth herein.
IL. FACTUAL BACKGROUND

Mr. Henry Tosta has operated a dairy on a site in Tracy since 1994. In 2006, the Regional,
Board i1ssued a General Dairy Order. The requirements of the Order for submittal of waste plans
went into effect in or about July of 2011. Mr. Tosta was required to submit certain materials,
which he did, albeit several weeks late. Almost a year later Mr. Tosta was told the materials
were insufficient. A Cleanup and Abatement Order (“CAQ”) was issued on June 11, 2012 and,
despite his best efforts, the Administrative Civil Liability Complaint was issued a short time laten
(November 19, 2012) for failure to comply. At the hearing, without clear evidence that he had

contributed to any contamination and despite evidence that he had no ability to pay and had not
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profited from the violations, he was fined $685,000 without sufficient basis. We are appealing
that Order.
III. ARGUMENT

The Regional Board failed to proceed in the manner required by law and abused its

discretion by adopting the ACL Order with all of the following legal deficiencies.
A. Petitioners Were Denied Due Process of Law and Statutory Rights.

It is undisputed that Petitioner, a dairy farmer, has a property interest at stake in thig
matter and, as sucl, is entitled to due process of law in any proceeding affecting its property
interest.” Yet from the issuance of the CAO and the Administrative Civil Liability Complaint
through the July 25, 2013 Regional Board hearing, this proceeding has been replete with
violations of due process and statutory and regulatory procedure to the great prejudice of
Petitioners.” Of these numerous violations, three are highlighted below.

1. Petitioners’ Repeated Requests for a Continuance Were Summarily Denied.

The hearing on this matter was scheduled for July 25, 2013. The agenda on the day of]
the hearing was full, starting at 9:00 a.m. By 4:00 p.m., after more than seven hours of hearings
and testimony on other items, Board members were noticeably and understandably tired.
Counsel for Petitioner had previously submitted written requests to the Advisory Team
requesting that the matter be continued, both to allow counsel more time to prepare,” and tol
allow Petitioner’s expert, Mr. Robert Fuhrman, to appear personally and testify concerning]
Petitioner’s financial condition. In particular, the first glimpse of the Prosecution’s penalty

calculations was 1n the Prosecution’s rebuttal papers two weeks before the hearing. Petititonerg

" One court recently observed: “In fact, the broad applicability of administrative hearings to the
various rights and responsibilities of citizens and businesses, and the undeniable public interest
in fair hearings in the administrative adjudication arena, militate in favor of assuring that such
hearings are fair. (Night Life Partners v. City of Beverly Hills (2003) 108 Cal.App.4th 81.)

2 For example, virtually every one of Petitioners’ objections were overruled by the Chair, often|
before the objection was fully stated, and in certain cases, the ruling came before the Regional
Board members even had possession of the information necessary to fairly resolve the objection.
Full citations to the hearing transcript will be supplied prior to the State Board’s hearing on this
matter.

* Co-counsel had only been retained two weeks before the hearing, and existing counsel was not

formally retained for the hearing until about the same time.
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requested a continuance which 1s supported by the Board’s enforcement policy. Petitioner had
msufficient time to prepare for the hearing and for its expert to address the issue. Inasmuch ag
the ACLC has been issued more than eight months prior to the hearing date, it is difficult to
imagine any prejudice to Regional Board staff or anyone else from continuing the matter for ong
month. Moreover, given the complexity of the case, and in particular, the issue of economig
benefit of noncompliance and the discharger’s ability to pay a substantial civil penalty, it wasl
evident that the hearing would require several hours of testimony, cross-examination and lega]
argument even without Mr. Fuhrman’s testimony. Accordingly, due to the lateness of the hou
and the unavailability of a key witness, considerations of fundamental faimess and due process
required the Regional Board to continue the hearing. Yet, the Regional Board stubbomly

trudged ahead, to the considerable detriment of the Petitioner.

2. Regional Board Staff Introduced Numerous New and Conilicting Documents il an
Attempt to Mislead the Board at the Start of the Hearine Without Givine Defense
Anv Time for Review with the Chair Denving Additional Time.

As stated previously, the hearing on this matter did not begin until after 4:00 p.m. By
that time, Petitioner’s counsel had been waiting in the back of the room for at least seven hours,
Throughout the day, Regional Board counsel would come into the hearing room to check on thej
status of prior hearing items, in an attempt to gauge the starting time for the hearing. Despite this
fact, at the beginning of the hearing, Petitioner’s counsel was provided, for the very first time,
when the hearing started, significant new information in the form of an entirely new Exhibit 26
the so-called Economic Benefit of Non-Compliance calculation. The original Exhibit 26 (to the]
ACL) has been provided at the time of issuance of the Administrative Civil Liability Complaint
in November, 2012, more than eight months earlier. The original Exhibit 26 had been evaluated
by Petitioner’s expert, Dr. Robert Fuhrman, in his detailed written analysis of Petitioner’s
“ability to pay” any substantial civil penalty, which, of course, would be (and proved to be) g
critical factor in the Regional Board’s decision. Because of the improper method used in|
calculating the exhibit, the advisory team presented new variations to which Petitioner objected.
Upon receipt of the newly revised Exhibit 26, Petitioner’s counsel lodged a detailed objection tof

the submission of this new information at the beginming of the hearing, and once again requested|
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a continuance of the hearing to allow for appropriate time to evaluate the critical new

information. This, of course, is entirely consistent with the Enforcement Policy, which provides:

In some cases, this (new financial information provided in rebuttal or otherwise)
may necessitate a continuance of the proceeding to provide the discharger with aj
reasonable opportunity to rebut the staff’s evidence.

A continuance would also have been appropriate considering the prohibition on “surprisg
evidence” as defined in California Code of Regulations, title 23, section 648.4, but wag
summarily ignored by the Chair. Further, this “new” exhibit recalculated the economic benefits
back to 1996 even after the Prosecution Team had been admonished by the Advisory Team to)
use 2010, the date alleged in the Civil Liability Complaint. To compound the confusion, upon
careful (albeit brief) examination of the Prosecution Team’s new Exhibit 26, it was discovered
that there were critical mathematical and other errors in the economic benefit calculations from)|
2010.* Thereupon, the Prosecution Team submitted yet another new Exhibit 26, with entirely
different calculations. Once again, Petitioner’s request for additional time and a continuance was
denied. After a third-round of revisions, resulting in yet another new Exhibit 26, and yet another
denial of a continuance request, Board members were understandably frustrated, with the Chair
chastising staff for submitting such “poorly prepared” documents. Nevertheless, the Chair
refused Petitioner’s request for additional time and/or a brief recess to respond to the flurry of
new information. Given the complexity of the legal issues before it and the amount of penalty in
controversy, the lack of time afforded to Petitioner’s counsel both to review the documents and
then to agree their case included the need to address the evidence in their argument and their

cross-examination violated Petitioner’s right of due process.

3. Board Violated Hearing Procedures Because “Advisory” Team Members Acted as
Advocates for Prosecution Team.

Prior to the hearing on this matter, all parties were furnished with the “Hearing Procedurg
for ACL Complaint R5-2012-0564,” a document which describes in considerable detail the rules|

and procedures under which the hearing was to be held. Notably, the Hearing Procedurs

* The fact that they had alternate versions leads to the conclusion that they were aware that the
first version misstated the evidence.
8
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included important assurances that even though members of the Prosecution Team and the

Advisory Team are emploved by the same agency. interact routinely, and in the case of thg

Advisory Team staff (Assistant Executive Officer) is the immediate subordinate of the Chief of
the Prosecution team, this would (theoretically) not interfere with the separation of their

functions in this case. Specifically, the Hearing Procedure provided as follows:

Separation of Prosecutorial and Advisory Functions

To help ensure the fairness and impartiality of this proceeding, the functions of
those who will act in a prosecutorial role by presenting evidence for consideration
by the Board (the “Prosecution Team™) have been separated from those who will
provide legal and technical advice to the Board (the “Advisory Team™). Members
of the Advisory Team are: Ken Landau, Assistant Executive Officer, and Alex
Mayer, Staff Counsel. Members of the Prosecution Team are: Pamela Creedon,
Executive Officer, Robert Busby, Supervising Engineering Geologist, Charlene
Herbst, Senior Engineering Geologist, Sean Walsh, Environmental Scientist,
Gilberto Corral, Water Resources Control Engineer, Ellen Howard, Staff Counsel,
and Vanessa Young, Staff Counsel.”

Any members of the Advisory Team who normally supervise any members of the
Prosecution Team are not acting as their supervisors in this proceeding, and vice
versa. Pamela Creedon regularly advises the Central Valley Water Board in
other, unrelated matters, but is not advising the Central Valley Water Board in
this proceeding. Other members of the Prosecution Team act or have acted as
advisors to the Central Valley Water Board in other, unrelated matters, but they
are not advising the Central Valley Water Board in this proceeding. Members of
the Prosecution Team have not had any ex parte communications with the
members of the Central Valley Water Board or the Advisory Team regarding this
proceeding.

The attempt to separate the prosecutorial and advisory functions is founded on
considerations of fundamental fairmess and due process. Recent case law, indeed an emerging
judicial trend, acknowledges the difficulties associated with attorneys in the same office
providing both prosecutorial and advisory functions before the same body. (Sabey v. City of
Pomona (2013) 215 Cal.App.4th 452.) The situation is fraught with potential and actual

conflicts of interest--a young attorney representing the Advisory Team who must render advicg

* It should also be noted for completeness, that all of the engineers/staff on the Compliance]
Team — charged with helping Mr. Tosta get into compliance: are on the Prosecution team
loading the dice from the outset. How can Mr. Tosta be expected to come into compliance when
those persons intent on prosecuting him are supposed to be helping him comply.
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which is contrary to the Prosecution Team’s case, an Assistant Executive Officer who musf
disagree publicly with his immediate supervisor, or an Executive Officer who normally advises
the Board on matters within its jurisdiction, but in this case, is acting as a prosecutor before the
same Board. Clearly, in these instances, a mere prohibition on “ex parte” cominunications is
hardly sufficient to resolve the inherent and fundamental conflicts of interest,

Indeed, a review of the transcript of this hearing reveals that the attempt to separate the
prosecutorial and advisory functions was an abject failure. Examples are abundant, but two
should suffice to prove the point. First, Advisory Team legal counsel struggled mightily to find
some middle ground on the critical issue of the starting date for purposes of calculating the
“Economic Benefit of Non-Compliance,” with the result that the Board was hopelessly confused|
on the issue. This was after he had already made this point clear in the previous Board
pronouncements regarding evidence. Here, the attorney knew full well that the Prosecution
Team’s position that the starting date was 1996 or even 2007 was entirely indefensible, but the
best he could muster under the watchful glare of his supervisors on the Prosecution Team was 4
lukewarm endorsement of the correct date, October of 2010.% Asa result, the Board was lefi]
with the impression that it had discretion to choose the starting date of the discharger’s alleged|
noncompliance. There clearly was no such discretion, but Mayer’s reluctance to advise
definitively led to a corresponding level of confusion on this critical issue, leading Board|
members to simply give up and ignore the ability to pay issue entirely in their final decision.

This was a crucial issue for Petitioner, because as both experts agreed Mr. Tosta had ng
ability to pay absent selling all of his properties including his entire herd and dairy. The second,
and most egregious, example comes in the form of the Assistant Executive Officer’s final
comments to the Board. After all testimony had been submitted, and while the Board wag

deliberating, and Petitioner’s representatives were not allowed to comment upon, it was clean

% Again, for the sake of completeness, the Assistant Executive Officer improperly stated the issug
near the beginning of the hearing as merely requiring that the Board find evidence going back toj
1996 to allow the Board to calculate economic benefit that far back, when the real issue wag
whether the allegation in the ACL. alleged violations prior to 2010; not to mention that the Dairy
General Order was issued in 2006, 10 years after they were seeking to find an economic benefif

from a dairy that cannot pay its bills.
10
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that Board members were thoroughly confused as to the proposed calculations of penalties under
the Enforcement Policy, the relationship between the economic benefit of noncompliance and the
Petitioner’s ability to pay a substantial civil penalty, and the degree of harm to groundwater
resulting from the alleged violations. Some Board members commented that the Prosecution)
Team had failed to provide them with enough information as to the severity of the alleged|
violations. At ]east three Board members offered their opinion that the civil penalty should be
somewhere between $125,000 and $250,000. At that point, the Assistant Executive Officer,
without any prompting from Board members abandoned his role as an advisor as to “legal and
technical” matters, and became the Witness for the Prosecution Team, a witness who could,
neither be contradicted nor cross-examined, to the clear detriment of Petitioner. In a last-minute
attempt to supply what was clearly missing in the Prosecution Team’s case, Mr. Landau offered|
improper and unsubstantiated expert-type opinion testimony as to the nature of Petitioner’y
operation, his reputation, and his alleged “recalcitrance,” and urged the Board to impose 4
substantial civil penalty, arguing that *“penalties are supposed to hurt.” The impact of
Mr. Landau’s unsolicited unchallenged testimony was immediate; Board members began
discussing penalties in excess of $500,000. The Assistant Executive Officer’s improper
testimony was directly responsible for Board’s ultimate decision to impose the civil penalty of]
$685,000. His testimony in favor of the Prosecution Team (headed by his immediate supervisor,
Ms. Creedon) was unquestionably prejudicial to Petitioner. He also made incorrect, hearsay
statements with respect to the waste water on the site, and speculation as to why manure was nof
removed from the site.

These examples unquestionably show that individuals in an in-house environment are
subject to the same personal and pecuniary interests that attend those in private practice. Anyone
in-house junior to the Agency Attorney has promotions, compensation and employment on the
line at all times, and so has every incentive to do what they believe the “boss” wants. And the
boss has every incentive to make sure his or her subordinates get the results that make the boss
look good so the boss’s job is safe. There is simply no practical difference between that and the

circumstances in a private law firm, as was the case in Sabey v. City of Pomona (2013)

11
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215 Cal.App.4th 452, Clearly, considerations of fundamental faimess and due process require
the State Board to overturn the Regional Board’s decision and order a new hearing in which the

advisory and prosecution functions are truly separated.

4. The Regional Board’s Statutory Penalty Scheme Is Unconstitutional Because it
Creates Bias.

Petitioners request that the Board take notice of the order in Blue Diamond Growers v.
Sacramento Environmental Management, Sacramento County Superior Court Case No. 34-2011-
80000940-CU-WM-GDS. (Attached hereto as Exhibit B to this brief) In this case, Judge
Michael P. Kenny found that the process Sacramento County used for ordering penalties violated
due process because it did not guarantee an impartial ultimate decision-maker. The bias was
created because the County retains a significant portion of enforcement penalties it received, and|
uses those funds to support its activities. The Court then held that this system violated the
petitioner’s due process right to an impartial adjudicator. (See Exh. B, p. 2.) The appropriate
remedy, as indicated in that case, is to provide Petitioners with a fair hearing. {See Clark v. City;
of Hermosa Beach (1996) 48 Cal. App.4th 1152, 1174.)

As requested here, the Superior Court in Blue Diamond followed the federal case of]
Alpha Epsilon Phi Tau Chapier Housing Association v. City of Berkeley (9th Cir. 1997) 114 F.3d
840. The Alpha Epsilon case held that because the percentage of the money that was collected in|
penalties was such a small portion of the budget there was no prejudice. However where the
penalties constitute a higher percentage there was potential for bias. Here, in 2011, $10 million
was used by the State Board from the fund
thttp://fwww.waterboards.ca.gov/water_issues/programs/grants loans/caa/) in which ACL fines

are held.

B. No Admissible Evidence that Petitioners Have Contributed to Contamination of
Groundwater

As noted, Petitioners assert that the State Board should apply the Independent Judgment Test]
wherein the reviewing agency or Court can reweigh the evidence de novo. This is particularly

necessary here because of the rights that are at stake and because of the new evidence Petitioners

12
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seek to admit. However, even if the standard of review is substantial evidence, the State’s
evidence does not rise to that level. Substantial evidence is relevant evidence that a reasonable
mind might accept as adequate to support a conclusion. (See California Youth Authority v. State
Personnel Board (2002) 104 Cal. App.4th 575, or evidence of ponderable legal significance ...
“reasonable in nature, credible, and of solid value.” Young v. Gannon (2002) 97 Cal.App.4th
209, 225} However, case law is clear that opinion testimony of an expert witness does nof
consfitute substantial evidence when it is based upon conclusions or assumptions not supported
by evidence in the record. (See, also, Maples v. Kern County Assessment Appeals Bd. {2002}
103 Cal.App.4th 172, 198, in which an expert’s opinion that is premised on facts contradicted by
evidence in the record does not constitute substantial evidence.) Thus, the conclusions reached|
by the Prosecution’s witnesses, including Gerald Hohner and the Assistant Executive Officer,
should be disregarded. The Regional Board’s findings were based on the testimony of these two

witnesses and was thus improper.

5. Request to Consider New Evidence

Title 23, section 2050.5(a) of the California Code of Regulations allows for the
submission of new evidence that was not available at the original hearing. The argument in thig
section of the brief contains evidence that was not previously submitted; however, Petitioners’
argument can still be made absent this evidence. However, new evidence further substantiates
the water tested from Mr. Tosta’s dairy pond is of so much higher quality than the groundwater,
that Mr. Tosta’s dairy pond cannot have caused the groundwater contamination. The level of]
contamination in the groundwater is, however, consistent with the low quality of groundwater
that is found in the surrounding areas. (See Exh. L, Spreckels WDRs to Rebuttal submitted by
Petitioners; see, also, Declaration of John Minney and associated testimony attached as
Exhibit C to this Petition.)

The evidence should be allowed because, on at least three occasions, Petitioners
requested that the Board provide Petitioners with an extension. One of the reasons for this was

that new counsel and new consultants had recently been retained, and that new samples had been

13
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taken and had not yet been returned by the lab, although they had been promised to be delivered
before the hearing. They were, in fact, received just before the due date of this brief,

Thus, the evidence was not available at the time of the hearing, and Petitioners timelyj
requested a continuance, stating that these results were forthcoming. Further, staff was also
aware that the sample was outstanding. Of most significance is that the results of the testing]
clearly support Petitioners” arguments made at the hearing that the Board had no evidence upon|
which to base their decision with respect to liability and no evidence with respect to the Board
and staff’s analysis and, consequently, their findings were made with insufficient evidence.

The additional evidence that has been submitted provides substantial evidence thaf
Mr. Tosta did not create the existing groundwater contamination. Because the State did not have
sufficient evidence, the decisions were improper. Petitioners’ substantial evidence that
Mr. Tosta did not cause the contamination leaves the State Board with no choice but to find that
Mr. Tosta is not responsible for the low-quality groundwater in the area of his dairy.

6. Mr. Tosta Attempted to Comply with the Order.

One of the prosecution’s main arguments was that Mr. Tosta failed to comply with the
original CAQ. The Board staff further continues to assert that, because Mr. Tosta violated
provisions of the general order, he was responsible for contaminating groundwater. In the
beginning of the hearing, it was stated by staff that it was a presumption, but, by closing
statements, the Prosecution and the advisory staff of the Board stated it as a fact. The Board in|
fact 1ssued its exaggerated fine based on the comments on how badly Mr. Tosta contaminated the
groundwater — a fact never proven.

Mr, Minney, even without the need for the new evidence, testified for Petitioners that the
groundwater in the area is already degraded and that there was no proof that Mr. Tosta caused|
levels of contamination despite staff’s assertions to the contrary. This information is supported|
by evidence that was submitted in the record, which indicates that the groundwater several mileg
away 1s similar in quality to the groundwater located at the Tosta dairy. In the instance of the
Spreckels plant, the Regional Board established that Waste Discharge Requirements would be

based on discharging water of low-quality the same level as Mr. Tosta’s groundwater would be
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inconsistent with the Spreckels’ Waste Discharge Requirements. (See Exh. L to Petitioners’
Rebuttal.)

The Civil Liability Complaint also contains allegations that only go back as far as 2010
and, therefore, documents that predate that time have no relevance as to whether or not there is
contamination at the Tosta dairy. There are documents in the file that deal with incidents tha
occurred in 2002 and relate to a different location (the Reeves Road heifer facility). Although
Petitioners objected to the admissibility of those documents, they were admitted over objection|
and are not relevant here and should not be considered. None of them even have the quality of]
water under the Tosta dairy, and neither are these documents relevant to the Tosta dairy
operations. These documents should never have been entered into the record and are more
prejudicial than probative and should have been excluded.

Mr. Tosta did attempt to comply with the CAO and, thus, there are numerous indications
in the record that were ignored by the Board in the effort by Board staff to argue that Mr. Tostal
was not engaging in attempts to comply. The only evidence presented by staff shows the depthl
to groundwater and indicates high conductivity. Neither do the Regional Board inspections
identify any groundwater contamination.

In the section 13267 letter dated April 15, 2003, the Board states that the detection of]
ammonia in groundwater in the immediate vicinity of the dairy’s wastewater ponds indicates that
the wastewater ponds were leaking and adversely affecting groundwater. There is no
substantiation for this finding. The finding of liability in this case and the assessment of]
penalties based on this finding of liability are improper because there is no substantial evidence
in the record that there was contamination caused by Mr. Tosta. Even if there were
contamination caused by Mr.Tosta, it is certainly not to the extent that was argued by the
Regional Board proponents at the hearing. At worst, Mr. Tosta is contributing contamination af
a lower level than that that already exists in the groundwater, which, although a violation of the
general order, is not worthy of a $685,000 fine as assessed by the Board.

i1
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7. Evidence of the 2002 Enforcement Action and the Reeves Road Facility Should
Have Been Excluded.

As noted above, Board staff introduced into the record evidence of a 2002 spill and|
settlement with San Joaquin County and an unrelated investigation at another property. This,
coupled with the clearly orchestrated testimony of the Fish & Game Warden that
mischaracterized the violation, was prejudicial and deprived Mr. Tosta of his due process rights.

A, The Administrative Civil Penalties Are Arbitrary and Capricious.

As set forth herein, Board members were thoroughly confused by the relationship
between the ability to pay, the economic benefit of noncompliance, and the application of the
factors set forth in the Enforcement Policy, and their confusion was only exacerbated by the
inconsistent and halting advice of their Counsel. As a result of their confusion, Board Members
failed to properly apply the factors set forth in the Enforcement Policy and consequently imposed,

an arbitrary penalty of 60% of the initial ACL Complaint amount.

B. Under the circumstances, any penalty should have been predicated on Petitioners’
Ability to Pay and on Petitioners’ Ability to Remain in Business.

Water Code section 13327 states that in assessing a penalty, the Regional Board “shall’]
take into account enumerated factors, including the ability to pay. Thus, it was incumbent upon
the Regional Board affirmatively to explore and apply these factors to the evidence before it.

The Prosecution Team submitted a report by Mr. Gerald .. Homer which contained no
meaningful analysis of Petitioners’ ability to pay or to continue in business. Hormmer’s only
evidence in support of his conclusion that Petitioners were sufficiently able to pay a large civil
penalty came in the form of a one-time capital gain in 2009 from the sale of Petitioners’
replacement heifer stock. During cross examination, Mr. Homer admitted that he was not aware
that the sale of Petitioners’ entire replacement heifer stock was forced by Bank of the West and
was not a voluntary sale for business purposes. As such, the key piece of evidence relied upon by
Mr. Homer supports Petitioners’ position, not Mr. Homer’s position. Furthermore, the record
reveals that the Prosecution Team never inquired as to Petitioners’ $1.5 million in delinquent
operating expenses or their property liens and encumbrances (which are a matter of publig

record).
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Under section 13327, the “Ability to Pay” and “Ability to Continue in Business” are
separate factors and need to be addressed separately. In this case, Petitioners’ perennial losses,)
together with the excessive amount of a fine grossly disproportionate to the “Economic Benefit”
or avoided cost, demonstrated that the Board failed to apply a standard (or fair) economic o
accounting analysis. Moreover, the “Ability to Continue in Business” factor by itself is
sufficient to negate other factors. It is obviously part of the public policy behind section 13327
that, absent some egregious quasi-criminal conduct or exceptional circumstances not present
here, the purpose of the statutory construct is not to run legitimate small enterprises out of
business.

In summary, Petitioners submit that the penalty should have been predicated on)
competent evidence of Petitioners” ability to pay and to continue in business. It was not.

Virtually every factor enumerated in Section 13327 either warranted only a modest fing
based on these facts, or it was inapplicable, leading to the conclusion that any fine should have
been modest. The factors are: (1) “nature, circumstance, extent, and gravity of the violation or
violations” (a generalized factor that was applicable); (2) “whether the discharge is susceptible tof
cleanup or abatement” (3) “the degree of toxicity of the discharge” (4) “with respect to the
violator, the ability to pay” (a specific factor that militated in favor of reducing the fine); (5) “the
effect on ability to continue in business™ (a second economic factor that militated in favor of]
reducing the fine); (6) “any voluntary cleanup efforts undertaken™; (7) “any prior history of
violations” (again a specific but mitigating factor); (8) “the degree of culpability” (a relevant,
potentially non-mitigating factor); and (9) “economic benefit or savings, if any, resulting from
the violation.” Here, the application of each of these factors strongly militated in favor of 4
significantly reduced penalty.

Of the nine factors, other than the generalized introductory factor, there were only 4
factors arguably militating in favor of a greater fine (factors 2, 3, 6, and 8), while there were 4
factors that militated in favor of a reduced fine (factors 4, 5, 7, and 9). Accordingly, thel

proposed penalty should, in equity, have been significantly reduced.
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Thus, the assessed penalty ($685,000) is excessive, particularly in light of the
circumstances under which it was imposed and in view of the testimony at the July 25, 2013
hearing regarding the financial condition of Petitioner and its ability to pay. The penalty
therefore is unconstitutional as an excessive fine. The imposition of an excessive fine is viewed|
as a constitutional violation. (See U.S. Const., 8th Amend.; Cal. Const., Art. I, § 17; see, also,
Hale v. Morgan (1978) 22 Cal.3d 388 (517,300 fine, accrued at $100 per day, imposed on
landlord for shutting off tenant utilities, found to be constitutionally excessive and violative of
due process).

Accordingly, Petitioners respectfully request that if the Board ultimately elects to affirm a
penalty assessment against Petitioners, any such assessment should be limited to the minimal
injury incurred, as described herein, and not calculated based upon a daily accrual or any other
unreasonable arbitrary and capricious template.

PRAYER

Petitioners request that the State Board order the Regional Board to set aside its decision
to issue the ACL Order and to suspend all activities in furtherance of the ACL Order, including
any and all regulatory actions that will implement the ACL Order. Petitioners request a hearing
before the State Board to be allowed to fairly argue their case; or in the alternative that the State

Board reduce the fine to as level commensurate with Mr. Tosta’s economic benefit.

Dated: D] e THOMAS H. TERPSTRA
A Professional Corporation

4

THOMAS H. TERPSTRA
Attorneys for Petitioners

By
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PROOF OF SERVICE
I, Kay Konopaske, certify and declare:

I am over the age of 18 years and not a party to this action. My business address is: 578
N. Wilma Avenue, Suite A, Ripon, California 95366. On the date set forth below, I served the
following document(s):

PETITION FOR REVIEW; REQUEST FOR HEARING

[X] BY U.S. MAIL. By enclosing the document(s) in a sealed envelope addressed to the
person(s) set forth below, and placing the envelope for collection and mailing, following
our ordinary business practices. I am readily familiar with this business’s practice fos
collecting and processing of correspondence for mailing. On the same day thad
correspondence 1s placed tor collection and mailing, it is deposited in the ordinary coursd
of business with the United States Postal Service, in a sealed envelope with postage fully
prepaid.

[ ] BY FACSIMILE. By use of facsimile machine, telephone number (209) 599-5008, ta
the person(s) at the facsimile number(s) listed below. I caused the facsimile machine to
print a transmission record of the transmission, a copy of which is attached to this
declaration. The transmission was reported as complete and without error. [Cal. Rule of

Court 2.301 and 2.306]

[ 1 BY OVERNIGHT DELIVERY. By enclosing the document(s) in an envelope of
package provided by an overnight delivery carrier with postage thereon fully prepaid.
[Code Civ. Proc., §§ 1013(c), 2015.5.] The envelope(s) were addressed to the person(s)
as set forth below.

[X] BY ELECTRONIC MAIL (EMAIL). By sending the document(s) to the person(s) at
the email address(es) listed below.

[ ] BY PERSONAL SERVICE. [ personally served the following person(s) at thg
address(es) listed below:

Kenneth D. Landau, Assistant Executive Officer
Central Valley Regional Water Quality Control Board
11020 Sun Center Drive, Suite 200

Rancho Cordova, California 95670

Email: Ken.Landau@waterboards.ca.gov

State Water Resources Control Board
Office of Chief Counsel

Jeannette L. Bashaw, Legal Analyst
P.O. Box 100

Sacramento. California 95812

Email: jbashaw@waterboards.ca.gov

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. (

Dated; August 26, 2013 /
KAY KONOPASKE
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SECRETARY FOR
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Central Valley Regional Water Quality Control Board

31 July 2013

Henry J. Tosta, dba Henry Tosta Dairy
Henry J. Tosta Jr. Family Limited Partnership
Henry J. Tosta Trust

20662 San Jose Road

Tracy, CA - 95304

FINAL ADMINISTRATIVE CIVIL LIABILITY ORDER

The Administrative Civil Liability Order has been finalized and your copy is enclosed.
The payment of $685,000 required under the Administrative Civil Liability Order is to be
paid no later than 30 days from the date of issuance of this Order, or by

26 August 2013. Send the check to:

California Regional Water Quality Control Board, Central Valley Region
Attn: Della Kramer

11020 Sun Center Drive, Suite 200

Rancho Cordova, CA 95670

Make the check payable to the State Water Resources Control Board Waste Discharge
Permit Fund, and indicate the Order number, R5-2013-0095, on the check. Please send
a copy of the first check to:

State Water Resources Control Board, Office of Enforcement, Atin: Vanessa Young
1001 “I" Street, 16" Floor
Sacramento, CA 95314

If you have questions on the Order, piease contact Vanessa Young at
(916) 327-8622 or at vyoung@waterboards.ca.gov. You can also contact me at
(916) 464-4724 or at cherbst@waterboards.ca.gov.

Clrprlrae Konbot-
Charlene Herbst
Senior Engineering Geologist

Confined Animal Facilities Regulatory Unit

Enclosure: Final Administrative Civil Liability Order

Kare E. LongLey ScD, P.E., cham | PameLa C. Crespon P.E., BCEE, eXeCcuTivE OFFICER

11020 Sun Center Drive #200, Rancho Cordova, CA 95670 | www.watarboards.ca.govicentraivallsy

£ RECYCLED PARER



Henry J. Tosta -2- 31 July 2013
Henry Tosta Dairy

cc w/encl: Mr. Thomas H. Terpstra, Esq.
Mr. Lee N. Smith, Esq.
Mr. Dennis DeAnda, Assistant Chief, Cal DFW-OSPR-Law Enforcement
Ms. Vanessa Young, Esq., Office of Enforcement, SWRCB, Sacramento



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
CENTRAL VALLEY REGION

ADMINISTRATIVE CIVIL LIABILITY ORDER R5-2013-0095
IN THE MATTER OF

HENRY J. TOSTA (DBA HENRY TOSTA DAIRY), HENRY J. TOSTA JR. FAMILY LIMITED
PARTNERSHIP, AND HENRY J. TOSTA TRUST
SAN JOAQUIN COUNTY

This Administrative Civil Liability Order (hereafter Order) is issued to Henry J. Tosta (dba
Henry Tosta Dairy), Henry J. Tosta Jr. Family Limited Partnership, and Henry J. Tosta Trust
(hereafter collectively referred to as Discharger) based on findings that the Discharger viclated
Cleanup and Abatement Order (CAO) No. R5-2012-0708 and provisions of the Waste
Discharge Requirements General Order for Existing Milk Cow Dairies, Order R5-2007-0035
(Dairy General Order). Provisions of California Water Code Sections 13268 and 13350
authorize the imposition of Administrative Civil Liability.

The Regional Water Quality Control Board, Central Valley Region (hereinafter Central Valley
Water Board) finds, with respect to the Discharger's acts, or failure to act, the following:

BACKGROUND

1. Henry J. Tosta operates Henry Tosta Dairy (Tosta Dairy) located at 20662 San Jose
Road, Tracy, San Joaguin County. The Henry J. Tosta Jr. Family Limited Partnership
owns the real property located at 20662 San Jose Road, Tracy, San Joaguin County.

2. The Tosta Dairy is enrolled under the Dairy General Order, which was adopted by the
Central Valley Water Board on 3 May 2007. The facility is currently an operating dairy
and, as of 31 December 2011, houses 1,196 mature cows. As an enrolled facility, the
Tosta Dairy is subject to the requirements of the Dairy General Order for regulatory
purposes.

CHRONOLOGY OF EVENTS

3. On 1 May 2012 the Central Valley Water Board performed a routine compliance inspection
of the Tosta Dairy. During the 1 May 2012 inspection, Board staff identified violations of
the Dairy General Order and inadequacies and deficiencies in the Waste Management
Plan, including the discharge of slurry manure into areas not designed to contain waste,
resulting in the discharge of manure constituents to groundwater; excessive accumulation
of manure within the production area; and failure to produce an adequate Waste
Management Plan.

4. On 11 June 2012 the Executive Officer for the Central Valley Water Board issued Cleanup
and Abatement Order (CAO) R5-2012-0708 to the Discharger to address the immediate
water quality threats from the Tosta Dairy identified during the 1 May 2012 Inspection.
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10.

1.

12.

Staff conducted four inspections of the Tosta Dairy between the date of issuance of the
CAQ and 10 August 2012 and identified an ongoing failure to comply with deadlines and
directives in the CAO and ongoing threats to water quality.

On 10 August 2012, the Assistant Executive Officer issued a letter notifying the Discharger
of his failure to comply with deadlines and directives in the CAO.

Staff conducted four inspections of the Tosta Dairy between 10 August 2012 and
19 November 2012, and identified an ongoing failure to comply with deadlines and
directives in the CAO and ongoing threats to water quality.

On 19 November 2012, the Executive Officer issued Administrative Civil Liability
Compilaint (Complaint} No. R5-2012-0561 to the Discharger recommending that the
Central Valley Water Board assess the Discharger an administrative civil liability in the
amount of $1,140,713.

Staff conducted an additional five inspections since the issuance of the Complaint to
monitor the Discharger's progress with the directives of the CAO and compliance with the
Dairy General Order.

REGULATORY CONSIDERATIONS

On 3 May 2007, the Central Valley Water Board adopted the Waste Discharge
Requirements General Order for Existing Milk Cow Dairies, Order No. R5-2007-0035
(hereinafter Dairy General Order) (Exhibit 1) and a Monitoring and Reporting Program
(hereinafter MRP) that accompanies the Dairy General Order (Exhibit 2). The Dairy
General Order and the MRP contain reporting requirements for dairies regulated by the
General Order. The General Order became effective on 9 May 2007. The Dairy General
Order is a set of general waste discharge requirements that apply to owners and operators
of existing milk cow dairies that (1) submitted a Report of Waste Discharge in response to
the Central Valley Water Board’s 5 August 8, 2005 request and (2) have not expanded
operations since 17 October 2005.

Water Code Section 13268 states, in part: (a)(1) [a]ny person failing or refusing to furnish
technical or monitoring program reports as required by subdivision (b) of Section 13267, is
guilty of a misdemeanor and may be liable civilly in accordance with subdivision (b).

Water Code section 13350 states, in part: {(a) [a] person who (1) viclates a cease and
desist order or cleanup and abatement order hereafter issued, reissued, or amended by a
regional board or the state board, or (2) in violation of a waste discharge requirement,
waiver condition, certification, or other order or prohibition issued, reissued, or amended
by a regional board or the state board, discharges waste, or causes or permits waste to be
deposited where it is discharged, into the waters of the state, or (3) causes or permits any
oil or any residuary product of petroleum to be deposited in or on any of the waters of the
state, except in accordance with waste discharge requirements or other actions or
provisions of this division, shall be liable civilly, and remedies may be proposed, in
accordance with subdivision (d) or {(e).
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VIOLATIONS

13. Violation #1: The Prosecution Team alleges the Discharger viclated Prohibition A.4 of the
Dairy General Order by discharging manure waste to groundwater from at least 1 May
2012, the date of the initial inspection, until 16 November 2012, for a total of 200 days.
The Prosecution Team selected 1 May 2012 as the start date of this violation given that
the manure waste at the Tosta Dairy remained unchanged from the 1 May 2012 Inspection
until the time when Board staff sampled groundwater on 12 July 2012.

14. Violation #2: The Prosecution Team alleges the Discharger violated Section H of the Dairy
General Order by failing to submit an adequate waste management plan from at least 20
September 2010, until 16 November 2012, for a total of 789 days.

15. Violation #3: The Prosecution Team alleges that the Discharger violated directives 1, 1A,
1B, 6 and 7 of CAO R5-2012-0708.

A) Violation #3a: CAO Directive 1: Submittal of Production Area Cleanup Plan: As of 16
November 2012, Directive 1 (Develop a plan for the Cleanup of the Production Area
of the Dairy) is 145 days late.

B) Violation #3b: CAQO Directive 1A: Removal of Slurry Manure in the Central Portion of
the Production Area: As of 16 November 2012, Directive 1A (Removal of slurry
manure in the 3 to 4 acre central portion of the production area) is 82 days late.

C) Violation #3c: CAO Directive 1B: Removal of Manure from Two Settling Basins: As
of 16 November 2012, Directive 1B (Removal of manure from the two settling
basins) is 51 days late.

D) Violation #3d: CAO Directive 6: Submission of Revised WMP: As of 16 November
2012, Directive 6 (Submit a revised waste management plan that describes how the
selling basins and lagoons will operate in conformance with the Dairy General Order
including a description of modifications needed to manage slurry manure within the
existing constructed settling basin/lagoon system) is 82 days late.

E) Violation #3e: CAO Directive 7: Submission of Groundwater Remediation Plan: As of
16 November 2012, Directive 7 (Submit a Groundwater Remediation Plan if

groundwater samples indicate the waste disposal caused pollution to groundwater)
is 51 days late.

16. Water Code section 13268(b){1) provides that civil liability may be administratively
imposed by a regional board in an amount which shall not exceed one thousand dollars
($1,000) for each day in which the violation occurs.

17. Water Code section 13350 states at section (e)(1): The civil liability on a daily basis shall
not exceed five thousand dollars ($5,000) for each day the violation occurs.
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18.

19.

20.

21.

22.

23.

24,

25.

An administrative civil liability may be imposed pursuant to the procedures described in
Water Code section 13323. An administrative civil liability complaint alleges the act or
failure to act that-constitutes a violation of law, the provision of law authorizing

administrative civil liability to be imposed, and the proposed administrative civil liability.

Pursuant to Water Code section 13327, in determining the amount of any civit liability
imposed, the Board is required to take info account the nature, circumstances, extent, and
gravity of the violations, whether the discharges are susceptible to cleanup or abatement,
the degree of toxicity of the discharges, and, with respect to the violator, the ability to pay,
the effect on the violator's ability to continue business, any voluntary cleanup efforis
undertaken, any prior history of violations, the degree of culpability, economic benefit or
savings, if any, resulting from the violations, and other matters that justice may require.

On 17 November 2008 the State Water Resources Control Board adopted Resolution No.
2009-0083 amending the Water Quality Enforcement Policy (Enforcement Policy). The
Enforcement Policy establishes a methodology for assessing discretionary administrative
civil liability. Use of the methodology addresses the factors used o assess a penalty under
Water sections 13327 and 13385 subdivision (e) including the Discharger's culpability,
history of violations, ability to pay and continue in business, economic benefit, and other
factors as justice may require. The required factors under Water Code sections 13327 and
13385 subdivision (e) have been considered using the methodology in the Enforcement
Policy as explained in detail in Attachment A to this Order and shown in the Penalty
Calculation for Civil Liability spreadsheets in Attachment B of this Order. Attachments A
and B are attached hereto and incorporated herein by reference.

Maximum Civil Liability: The maximum administrative civil liability that may be assessed
pursuant to Water Code sections 13350 and 13268 is $2,732,000.

Minimum Civil Liability: The minimum administrative civil liability according to the
Enforcement Policy is equal to the economic benefit plus 10%. Based upon evidence
received, the economic benefit is substantially less than the $826,991 listed in
Attachment A.

After considering Attachment A, the Board adjusted the proposed penalty downward in
consideration of “other factors that justice may require.” The Discharger has taken
preliminary steps to remove excess manure from portions of the site, and has obtained
funding to conduct additional activities to bring the site into compiiance. In light of those
factors, the penalty is reduced to $685,000. This amount exceeds the economic benefit
described in Finding 22.

Issuance of this Administrative Civil Liability Order to enforce Water Code Division 7 is exempt
from the provisions of the California Environmental Quality Act (Pub. Res. Code § 21000 et
seq.) in accordance with title 14, Califomia Code of Regulations sections 15308 and 15321
subsection (a) (2).

This Order is effective and final upon issuance by the Central Valley Water Board. Payment
must be received by the Central Valley Water Board no later than thirty (30) days from the
date on which this Order is issued.
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26. In the event that the Discharger fails to comply with the requirements of this Order, the

27.

Executive Officer or her delegee is authorized to refer this matter to the Attorney General's
Office for Enforcement. ‘

Any person aggrieved by this action of the Central Valley Water Board may petition the State
Water Board to review the action in accordance with Water Code section 13320 and Califomia
Code of Regulations, title 23, sections 2050 and following. The State Water Board must
receive the petition by 5:00 p.m., 30 days after the date that this Order becomes final, except
that if the thirtieth day following the date that this Order becomes final falls on a Saturday,
Sunday, or state holiday, the petition must be received by the State Water Board by 5:00 p.m.
on the next business day. Copies of the law and regulations applicable to filing petitions may
be found on the Internet at:

htip:/Avww.waterboards.ca.gov/public _notices/petitins/water aquality or will be provided upon
request.

IT IS HEREBY ORDERED THAT:

1. Pursuant to Water Code section 13323, Henry J. Tosta (dba Henry Tosta Dairy), Henry
J. Tosta Jr. Family Limited Partnership, and Henry J. Tosta Trust shall be assessed an
Administrative Civil Liability in the amount of six hundred eighty-five thousand dollars
($685,000).

2. Payment shall be made no later than thirty days from the date of issuance of this Order.
Payment shall be made in the form of a check made payable fo the State Water
Resources Control Board Waste Discharge Permit Fund, and shall have the number of
this Order written upon it.

|, Kenneth D. Landau, Assistant Executive Officer, do hereby certify that the foregoing is a full,
true, correct copy of an Order adopted by the California Regional Water Quality Control Board,
Central Valley Region, on 25 July 2013.

"KENNETH D. LANDAU, Assistant Executive Officer

Attachment A: Narrative Summary of Administrative Civil Liability Penalty Methodology
Attachment B: Administrative Civil Liability Penalty Methodology Matrix



Attachment A — ACL Complaint No. R5-2012-0561
Specific Factors Considered for Administrative Civil Liability
HENRY J. TOSTA (DBA HENRY TOSTA DAIRY), HENRY J. TOSTA JR. FAMILY LIMITED
PARTNERSHIP, AND HENRY J. TOSTA TRUST
SAN JOAQUIN COUNTY

The State Water Board's Water Quality Enforcement Policy (Enforcement Policy) establishes a
methodology for determining administrative civil liability by addressing the factors that are
required to be considered under California Water Code sections 13350, subdivision (a) and
13327. Each factor of the nine-step approach is discussed below, as is the basis for assessing
the corresponding score. The Enforcement Policy can be found at:

http://www. waterboards.ca.goviwater_issues/programs/enforcement/docs/enf_policy_final111709.pdf.

L Violation 1: Discharge to Groundwater from the Production Area

The following steps are used in determining administrative civil liability for the production area.
discharges.

Step 1 — Potential for Harm for Discharge Violations

The “potential harm to beneficial uses” factor considers the harm that may result from
exposure to the pollutants in the illegal discharge, while evaluating the nature, circumstances,
extent, and gravity of the violation(s). A three-factor scoring system is used for each violation
or group of violations: (1) the potential for harm to beneficial uses; (2) the degree of toxicity of
the discharge; and (3) whether the discharge is susceptible to cleanup or abatement.

Factor 1: Harm or Potential Harm to Beneficial Uses.

This factor evaluates direct or indirect harm or potential for harm from the violation. A score
between 0 and 5 is assigned based on a determination of whether the harm or potential for
harm to beneficial uses ranges from negligible (0) to major (56). The designated beneficial uses
of groundwater are municipal and domestic water supply®, agricultural supply, industrial
service supply, and industrial process supply.

Dairy waste, including manure and urine, can seriously impact groundwater unless the
discharges are carefully managed. Such discharges can introduce nitrogen, salts, and bacteria
to the groundwater, either by the movement of waste constituents through soil or by the
movement of waste constituents through man-made conduits such as improperly constructed
wells. Nitrogen contamination, in the form of both nitrate and ammonia, pose a serious threat
to beneficial uses, including the drinking water supply. Groundwater beneath the dairy is very
shallow, at a depth of less than 10 feet. The bottom of lagoons and settling basins at the dairy
are likely at or near the groundwater surface, providing a direct conduit between wastes and
groundwater. The placement of manure and wastewater in the production area has been
identified as moderate threat to beneficial uses resulting in exceedances of primary and
secondary MCLs thereby justifying score of 3 is assigned for this factor.

! Although groundwater in monitoring wells at the dairy contains total dissolved solids (TDS) in excess of 3,000
mg/l, evidence suggests that the TDS concentration is the result of on-site dairy operations and does not
necessarily represent the natural quality of shallow groundwater in the area.
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Factor 2: The Physical, Chemical, Biological or Thermal Characieristics of the Discharge.

A score between 0 and 4 is assigned based on a determination of the risk or threat of the
discharged material. “Potential receptors” are those identified considering human,
environmental, and ecosystem exposure pathways. Dairy waste contains nitrogen, salts, and
bacteria. Nitrogen, total dissolved solids (TDS). Nitrate-nitrogen has a primary Maximum
Contaminant Level (MCL) of 10mg/L. TDS has a secondary MCL ranging between 500mg/L
and 1500mg/L. Because dairy waste poses a threat to beneficial uses, a score of 3 was
assigned for this factor.

Factor 3. Susceptibility to Cleanup or Abatement.

A score of 0-is assigned for this factor if 50% or more of the discharge is susceptible to
cleanup or abatement. A score of 1 is assigned if less than 50% of the discharge is
susceptible to cleanup or abatement. This factor is evaluated regardless of whether the
discharge was actually cleaned up or abated by the discharger. In this case, more than 50%
of the discharge was susceptible to abatement, because the Discharger, once the source of
the discharge (manure and manure wastewater) was removed, could have pumped underlying
groundwater and applied it fo cropland at agronomic rates for use as a fertilizer. Therefore, a
factor of 0 is assigned.

Final Score — "Potential for Harm”

The scores of the three factors are added to provide a Potential for Harm score for each
violation or group of viclations. In this case, a final score of 5 was calculated. The total score
is then used in Step 2, below.

Step 2 — Assessment for Discharge Violations
~ This step addresses administrative civil liabilities for the discharge based on a per-day basis.

Per Day Assessments for Discharge Violations

The “per day” factor (determined from Table 2 of the Enforcement Policy) is 0.15. The
deviation from requirements is major because the Dairy General Order requirements
(Prohibition A.4) prohibiting the discharge of waste that resulis in 1) discharge of waste
constituents in a manner which could cause degradation of groundwater, or 2) contamination
or pollution of groundwater, have been rendered ineffective.

The length of the alleged violation is from the date of the first inspection, 1 May 2012 through
16 November 2012, for a total of 200 days.

The Per Day Assessment is calculated as: (0.15 factor from Table 2) x (200 days) x ($5,000
per day). The Initial Liability value is $150,000.

Step 3 — Per Day Assessment for Non-Discharge Violation

The Enforcement Policy states that the Central Valley Water Board shall calculate an initial
liability for each non-discharge violation. In this case, this factor does not apply because all of
the violation is related to the discharge of wastewater, and the liability was determined in Step
2.
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Step 4 — Adjustment Factors

The Enforcement Policy allows for multi-day violations to be consolidated provided specific
criteria are satisfied. The Enforcement Policy also describes three factors related to the
violator's conduct that should be considered for modification of the initial liability amount: the
violator's culpability, efforts to cleanup or cooperate with regulatory authority, and the violator's
compliance history. After each of these factors is considered for the violations involved, the
applicable factor should be multiplied by the proposed amount for each violation to determine
the revised amount for that violation.

Multiple Day Violations

For violations that last more than thirty (30) days, the daily assessment can be less than the
calculated daily assessment, provided that it is no less than the per day economic benefit, if
any, resulting from the violation. The violation at issue does not qualify for the alternative
approach to the penalty calculation under the Enforcement Policy because none of the three
required criteria can be met. The continuance of this viclation causes daily detrimental
impacts to the water quality of the groundwater where the accumulation of manure waste
causes degradation and pollution to groundwater; results in an economic benefit that can be
measured on a daily basis where the Discharger benefits every day from not removing manure
and wastewater as it accumulates; and the Discharger knew and could have taken action to
mitigate or eliminate the violation.

Culpability

Higher liabilities should result from intentional or negligent violations as opposed to accidental
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.5. The Discharger did not follow the
Operation and Maintenance Plan that was part of its Waste Management Plan (WMP) for the
Dairy, requiring regular cleanout of lagoons and settling basins in the production area. Manure
and wastewater was placed in areas of the production area not identified for manure storage
on maps associated with the WMP. Despite repeated attempts during the 12 July 2012, 17
July 2012 and 26 July 2012 inspections reminding the Discharger of cleanup obligations under
the Dairy General Order and the CAO, the Discharger failed to comply with cleanup of the 3 to
4 acre central portion of the Production Area potentially exacerbating the water quality issues
at the Tosta Dairy. No effort was made to ensure that dairy waste did not come into contact
with shallow groundwater. Dairy manure was allowed to accumulate and even bury one of the
monitoring wells. A reasonably prudent person under similar circumstances would have
managed manure and wastewater to minimize or prevent prohibited discharges to
groundwater, in compliance with the Dairy General Order. Accordingly, the cuipability factor
has been set at the maximum.

Cleanup and Cooperation

This factor reflects the extent to which a discharger voluntarily cooperated in returning to
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be
used, with a higher multiplier when there is a lack of cooperation. The Discharger failed to
operate and maintain the Dairy in a manner to prevent adverse impacts to water quality, an
essential component of the requirements of the Dairy General Order. Moreover, the
Discharger has not complied with the cleanup measures required in the CAQO, which would
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have reduced further harm and minimize the source of the pollution. Therefore, the cleanup
and cooperation multiplier factor has been set at the maximum, 1.5.

History of Violation
When there is a history of repeat violations, the Enforcement Policy requires a minimum
multiplier of 1.1 to be used. The Discharger has a history of violations of water quality laws.

On 1 March 2002, staff from the Central Valley Water Board and the Department of Fish and
Game (DFG) investigated a discharge of wastewater from cropland operated by the Henry
Tosta Dairy into a Naglee-Burk drain; this cropland is now part of the current Henry Tosta
Dairy production area. Mr. Tosta explained to the investigators that he had been pumping
wastewater out onto approximately 15 acres for approximately one year instead of using his
waste pond. The reason given for not using the waste pond was the lack of a pump and
distribution system. No crop was growing in the field receiving the wastewater. In addition,
manure scraped from the freestall barn had been deposited into the Main Drain canal of the
Naglee-Burk Irrigation District south of the production area (Exhibit 23). On 28 March 2002,
staff from the Central Valley Water Board and DFG conducted a follow-up inspection of the
Henry Tosta Dairy to determine what steps had been taken to abate the discharge of 1 March
2002. The inspection revealed ongoing discharges of wastewater from the same field into the
Naglee-Burk drain and no significant improvements (Exhibit 24). On 3 February 2003, a
settlement agreement was reached between Henry Tosta and the Deputy District Attorney for
San Joaquin County in the sum of $141,730 for discharges of manure wastewater to the
Naglee-Burk Canal (Exhibit 25). The Prosecution Team has factored this violation as a history
of violation for the purposes of this Complaint, since the reason for the surface water discharge
in 2003 was that the Discharger lacked infrastructure to deliver wastewater to cropland for
agronomic use. This lack of infrastructure is closely related to the lack of proper manure
handling which led to the discharge to groundwater in this violation. Staff assessed a multiplier
value of 1.1.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability for the violation is determined by multiplying the Revised Initial Liability
by the multipliers associated with each of the Adjustment Factors discussed above.

Total Base Liability Amount: This value is calculated as the Revised Initial Liability
($150,000) X Adjustment Factors (1.5) {1.5) (1.1) and is equal to $371,250.
IL. Violation #2: Failure to Submit Adeguate Waste Management Plan

Because this is a non-discharge violation, Step Nos. 1 and 2 of the Enforcement Policy’s
administrative civil liability methodology are not addressed.

Step 3 — Per Day Assessment for Non-Discharge Violation

The per-day factor for the violation is 0.85. This factor is determined by a matrix analysis
based upon the Potential for Harm and the Deviation from Applicable Requirements.
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a. The Potential for Harm for the violation is determined to be major. The General Order
uses the preparation and implementation of a complete and accurate Waste Management Plan
(WMP) as the tool to determine if a dairy has sufficient capacity for the waste generated by the
herd, if the dairy production area is protected from flooding, if modifications are needed to the
production area to ensure that the dairy waste management operations are protective of water
quality, and includes an Operation and Maintenance Plan that will provide a schedule and list
of activities needed to maintain waste management features at the dairy. An evaluation of the
WMP submitted to Staff for the dairy on 21 September 2010 reveals that the WMP: 1) does not
accurately describe the dimensions of the lagoons and setiling basins, thus leading to an
incorrect evaluation of the storage capacity as more than adequate; 2) lists a critical storage
period that is much less than the actual amount of time that waste is stored in the production
area, thus leading to an incorrect evaluation of the storage capacity as more than adequate;
and 3) includes a Production Area Design & Construction'Report and a Waste Management
Plan Medification Progress Status Report, both signed by the Discharger, stating that the
entire production area drains into ponds and that no medifications of the production area are
needed to comply with the General Order. As a requirement of the Dairy General Order, the
failure to submit an adequate WMP creates a major potential for harm to the regulatory
program of the Dairy General Order requiring the submission of the WMP to prevent adverse
impacts to groundwater and surface water quality.

b. The Deviation from Applicable Reguirements is major. Although the Discharger
submitted a Waste Management Plan within the required time period, the Discharger's
submission was deficient for the reasons explained above. The Discharger failed to submit an
adequate Waste Management Plan and in effect, disregarded the requirement in the General
Order that the plan accurately reflect existing conditions and identify needed remedial
measures.

The length of the violation is alleged from the date of the submission of the WMP, 20
September 2010 through 16 November 2012, for a total of 789 days late. Therefore the Per
Day Assessment is calculated as (0.85 factor from Table 3) x (789 days) x ($1000 per day).
The Initial Liability value is $670,650.

Step 4 — Adjustment Factors

Multiple Day Violations

The failure to submit an adequate plan is a one-time violation that does not result in an
economic benefit that can be measured on a daily basis. Therefore, an adjustment can be
made.

This results in a Revised Initial Liabitity Amount as follows:
Revised Initial Liability = (.85) X (32 days of violation) X ($1,000) = $27,200

Culpability

Higher liabilities should result from intentional or negligent violations as opposed to accidental
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.5. The documents signed by the
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Discharger as part of the WMP all include a certification that states: “| certify under penalty of
law that | have personally examined and am familiar with the information submitted in this
document and all attachments and that, based on my inquiry of those individuals immediately
responsible for obtaining the information, | believe that the information is true, accurate, and
complete. | am aware that there are significant penalties for submitting false information,
including the possibility of fine and imprisonment.” The Discharger was therefore aware that it
was important that the information in the WMP be accurate in reflecting the operations and
maintenance of the Tosta Dairy, yet when compared to the Discharger's actual operations and
maintenance, demonstrates inherent deficiencies and inaccuracies in the information provided
by the Discharger.

Cleanup and Cooperation

This factor reflects the extent to which a discharger voluntarily cooperated in returning to
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be
used, with a higher multiplier when there is a lack of cooperation. The Discharger was given a
multiplier value of 1.5. The General Order, as a phased-in set of requirements, provides
multiple points at which dischargers are required to evaluate various documents regarding
their operations, correct any problems, and modify plans as needed to reflect changed
conditions. The Discharger never submitted any modifications to the WMP submitted in 2010,
even though a reasonable person could have recognized that there were serious problems
with manure management in the production area that merited a review of the WMP provisions.

History of Violation

When there is a history of repeat violations, the Enforcement Policy requires a minimum
multiplier of 1.1 fo be used. For the reasons stated above, Staff assessed a muliiplier value of
11.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability for the violation is determined by multiplying the Revised Initial Liability
by the multipliers associated with each of the Adjustiment Factors discussed above.

Total Base Liability Amount for Lagoon Discharges: This value is calculated as the
Revised Initial Liability ($27,200) X Adjustment Factors (1.5) (1.5) (1.1) and is equal fo
$67,320.

. Violation #3: Failure to Comply with the Cleanup and Abatement Order
Directives

A. Violation #3a: CAO Directive 1: Submittal of Production Area Cleanup Plan

The following steps are used in determining administrative civil liability for the failure to develop
and submit a Production Area Cieanup Plan in compliance with Directive 1 of CAO R5-2012-
0708 (CAQ), addressing 1) removal of all slurry manure in the 3 to 4 acre central portion of the
Production Area by 27 August 2012; 2) removal of all manure within the two settling basins by
27 September 2012; and 3) removal of excess vegetation, excess manure, and manure used
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for construction on the six lagoons, and installation of staff gages, by 27 September 2012.

Because this is a non-discharge violation, Step Nos. 1 and 2 of the Enforcement Policy’s
administrative civil liability methodology are not addressed.

Step 3 — Per Day Assessment for Non-Discharge Violation

The per-day factor for the violation is 0.40. This factor is determined by a matrix analysis
based upon the Potential for Harm and the Deviation from Applicable Requirements.

a. The Potential for Harm for the violation is determined to be moderate. The Discharger
submitted an incomplete plan on & July 2012 and referenced cleanup activities in a second
document received 3 August 2012. The Discharger was notified by letter dated 10 August
2012 that the plan and cleanup activities were inadequate. Absent a complete cleanup plan
that contains a time schedule and specific information on who will handle manure removal,
how manure will be removed, and where removed manure will go, the cleanup of a significant
quantity of waste as in this case is unlikely to proceed in a timely manner and, has not been
completed as of the date of this Complaint. A plan is typically a pre-requisite for
implementation. The failure to submit the Production Area Cleanup Plan potentially increases
the potential for harm of manure waste discharge to groundwater in the production area. Not
having a plan, in of itself, however, does not necessarily mean cleanup is not addressed. At
the same time, the placement of waste in violation of the General Order undermines the
regulatory program of the Dairy General Order; absent a complete cleanup plan, the Tosta
Dairy remains in violation of the Dairy General Order’s requirements. In all, the Prosecution
Team assessed moderate potential for harm.

b. The Deviation from Applicable Reguirements is moderate. The Discharger's initial
submission was ten days late but Board staff deemed the plan inadequate; therefore the
effectiveness of the requirement was only partially achieved.

The length of the violation is alleged from June 25, 2012 ({the date that the cleanup plan was
due) through 16 November 2012, for a total of 145 days late. Therefore the Per Day
Assessment is calculated as (0.4 factor from Table 3) x (145 days) x (31,000 per day). The
Initial Liability value is $58,000.

Step 4 — Adjustment Factors

Multiple Day Violations

For violations that last more than thirty (30) days, the daily assessment can be less than the
calculated daily assessment, provided that it is no less than the per day economic benefit, if
any, resulting from the violation.. The failure to prepare and submit a plan does not cause daily
detrimental impacts to the environment. Therefore, an adjustment can be made. The Water
Board Prosecution Team recommends applying the alternative approach to civil liability
calculation provided by the Enforcement Policy. Using this approach, the calculation of days of
violation will include the first day of violation, plus one additional day of viclation for each five-
day period up to the 30th day of violation, and thereafter, plus one additional day of viclation
for each 30-day period.
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This results in a Revised Initial Liability Amount as follows:
Revised Initial Liability = (.4) X (10 days of violation) X ($1,000) = $4,000

Culpability
Higher liabilities should result from intentional or negligent violations as opposed to accidental

violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.2. Where the Discharger submitted
a report, albeit incomplete, such circumstances do not warrant a 1.4 or above where there is
no evidence of willful or intentional negligence. The Discharger’s culpability is higher than a
neutral 1.0 where a reasonable and prudent person under similar circumstances would have
submitied a complete report addressing the cleanup requirements under the CAO.

Cleanup and Cooperation

This factor reflects the extent to which a discharger voluntarily cooperated in returning to
compliance and correcting envircnmental damage. A multiplier between 0.75 and 1.5 is to be
used, with a higher multiplier when there is a lack of cooperation. The Discharger was
cooperative in submitting a plan, although it was not timely or complete. However, even after
notifying the Discharger of the incomplete submittal, the Discharger has failed to provide a plan
to supplement the initial submittal. Exhibit 14 identifies a letter, dated 10 August 2012 from the
Assistant Executive Officer to the Discharger discussing the status of the Discharger's
compliance with the CAQ, including how the submission of the Discharger's cleanup plan was
unrealistic because land applying the excess manure is insufficient if agronomic application
rates are to be maintained. Therefore, the Discharger is assessed a multiplier value of 1.1.

History of Violation

When there is a history of repeat violations, the Enforcement Policy requires a minimum
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of
1.1.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability for the violation is determined by multiplying the Revised Initial Liability
by the multipliers associated with each of the Adjustment Factors discussed above.

Total Base Liability Amount: This value is calculated as the Revised Initial Liability ($4,000)
X Adjustment Factors (1.2) (1.1) (1.1) and is equal to $5,808.

b. Violation #3b: CAO Directive 1A: Removal of Slurry Manure in the Central Portion
of the Production Area

Because this is a non-discharge violation, Step Nos. 1 and 2 of the Enforcement Policy’s
administrative civil liability methodology are not addressed.

Step 3 — Per Day Assessment for Non-Discharge Violation
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The per-day factor for the violation is 0.85. This factor is determined by a matrix analysis
based upon the Potential for Harm and the Deviation from Applicable Requirements.

a. The Potential for Harm for the violation is determined to be major. As long as the
manure remains in this area it poses a threat to underlying shaliow groundwater and to the
existing beneficial uses, as detailed in the potential for harm section of Violation #1.

b. The Deviation from Applicable Requirements is major. The General Order requires that
waste be placed in areas identified in a WMP for waste storage and where the storage of the
waste will not result in degradation, contamination, or pollution of groundwater. Placing slurry
manure on unprepared native soil with no controls to contain the waste is a major deviation
from the requirements of the General Order and the requirement in the CAO.

The length of the violation is alleged from 27 August 2012 (the date removal of manure from
this area was to be complete) through 16 November 2012, a total of 82 days. Therefore the
Per Day Assessment is calculated as (0.85 factor from Table 3) x (82 days) x ($5,000 per day).
The Initial Liability value is $348,500.

Step 4 — Adjustment Factors

Muliiple Day Violations

The violation at issue does not qualify for the alternative approach to penalty calculation under
the Enforcement Policy. The continuance of this violation: causes daily detrimental impacts to
the water quality of the groundwater; results in an economic benefit that can be measured on a
daily basis where the Discharger benefits every day from not expending the money to remove
the slurry manure and transport it offsite; and the Discharger knew and had control to take
action to mitigate or eliminate the violation.

Culpability

Higher liabilities should result from intentional or negligent violations as opposed to accidental
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.5. The Discharger was notified in
30 June 2007 of the Dairy's enrocliment under the General Order and was provided with a copy
of the General Order. On 21 September 2010, the Discharger submitted a signed WMP to the
Board describing, among other things, his manure management practices. The WMP did not
identify the central area as a manure storage area. Additionally, Board staff followed up and
inspected Tosta Dairy on 3 July 2012, 12 July 2012, 17 July 2012, and 26 July 2012, and
continued to find the Discharger placing and storing the solid manure and liquid wastewater in
the 3-4 acre area. Placement of newly-generated manure in the 3-4 acre area ceased briefly
but resumed by Board staff's inspection on 30 October 2012. The Discharger was aware of
the requirements of the Dairy General Order, but chose to manage his waste in violation of the
Dairy General Order. In the status letter of 10 August 2012 in Exhibit 14, Staff specifically
rejected a request for an extension of time to clean manure in the production area because of
concerns that the cleanup would not be completed before winter rains; Staff also cited the lack
of any progress in cleaning up the central area and, in fact, the continued use of the central
area for dumping of newly-generated manure as additional reasons to deny the extension
request. Therefore, the Prosecution Team assessed a multiplier of 1.5.
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Cleanup and Cooperation

‘This factor reflects the extent to which a discharger voluntarily cooperated in returning to
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be
used, with a higher multiplier when there is a lack of cooperation. The Discharger was given a
deadline of 27 August 2012 to remove the slurry manure in the central area. On 5 September
2012, Staff inspected Tosta Dairy and determined that a minimal amount of manure
rearrangement was being done, but that no manure had been removed from the area.
Subsequent inspections, referenced above, indicate that only minimal progress was conducted
in the cleanup of this area. Therefore, the Discharger is assessed a multiplier value of 1.5.

History of Violation

When there is a history of repeat violations, the Enforcement Policy requires a minimum
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of
1.1.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability for the violation is determined by multiplying the Initial Liability by the
multipliers associated with each of the Adjustment Factors discussed above.

Total Base Liability Amount: This value is calculated as the Initial Liability ($348,500) X
Adjustment Factors (1.5) (1.5) (1.1) and is equal to $826,538. In considering the maximum
statutory liability of $5,000 per day of violation, the Total Base Liability exceeds the statutory
maximum of $410,000 (82 days x $5,000). Therefore, the Total Base Liability must be
adjusted to $410,000.

¢. Violation #3c: CAO Directive 1B: Removal of Manure from Two Settling Basins

Because this is a non-discharge violation, Step Nos. 1 and 2 of the Enforcement Policy’s
administrative civil liability methodology are not addressed.

Step 3 — Per Day Assessment for Non-Discharge Violation

The per-day factor for the violation is 0.85. This factor is determined by a matrix analysis
based upon the Potential for Harm and the Deviation from Applicable Requirements.

a. The Potential for Harm for the violation is determined to be major. Settling basins are
required to have freeboard to prevent the overtopping of the basin embankments by waste and
the subsequent uncontrolled release of waste from the basin. The two settling basins, at the
time of the initial inspection on 1 May 2012, neither settling basin had any freeboard. Although
the Discharger removed some material from the settling basins, subsequent deposition of
waste into the settling basins resulted in overtopping of some embankments and threatened
discharge of waste into the Naglee-Burk Canal.

b. The Deviation from Applicable Requirements is major. Setiling basins are to be
maintained and regularly cleaned so that they can function to separate solid and liguid
fractions of waste. Freeboard is to be maintained to ensure that embankments are not
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overtopped by waste and subsequent loss of containment and embankment integrity. Failure
to remove the manure from the settling basins is violation of the CAQ directive. Therefore,
because the requirement was rendered ineffective, the violation was a major deviation from
applicable requirements.

The length of the violation is alleged from 27 September 2012 (the date that removal of all
manure within the two settling basins was to be complete) through 16 November 2012, a fotal
of 51 days. Therefore the Per Day Assessment is calculated as (0.85 factor from Table 3) x (51
days) x ($5,000 per day). The Initial Liability value is $216,750.

Step 4 — Adjustment Factors

Muliiple Day Violations

The violation at issue does not qualify for the alternative approach to penalty calculation under
the Enforcement Policy. The continuance of this violation: causes daily detrimental impacts to
the water guality of the groundwater; results in an economic benefit that can be measured on a
daily basis where the Discharger benefits every day from not expending the money and
resources to appropriately manage the settling basins, effectively reaping an advantage in the
cost of operating the dairy Facility; and the Discharger knew and had control to take action to
mitigate or eliminate the violation.

Culpability

Higher liabilities should result from intentional or negligent violations as opposed to accidental
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.5. The Discharger was notified in
30 June 2007 of the Tosta Dairy’'s enrollment under the Dairy General Order and was provided
with a copy of the General Order. On 21 September 2010, the Discharger submitted a signed
WMP to the Board describing, among other things, his manure management practices. The
Discharger was therefore aware of the need to regularly maintain his settling basins. In the
Status letter of 10 August 2012, Staff specifically rejected a request for an extension of time fo
clean manure in the production area because of concerns that the cleanup would not be
completed before winter rains. At an inspection on 5 September 2012, Settling Basin #1 had
no freeboard. At an inspection on 10 October 2012, Settling Basin #1 was overtopping and
flooding a road inside the production area. At an inspection on 22 October 2012, staff noted
that a small manure berm had been constructed along Settling Basin #1 to prevent manure
and wastewater from discharging across an access road and into the Naglee-Burk Canal.
These conditions indicate a complete lack of intent to comply with the General Order.

Cleanup and Cooperation

This factor reflects the extent to which a discharger voluntarily cooperated in returning to
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be
used, with a higher multiplier when there is a lack of cooperation. Because the settling basins
have not been cleaned of manure, the Discharger was given a higher factor than a neutral
score of 1.0. Unlike the removal of manure from the production area, Board staff noted that
manure removal activities in the settling basins commenced around 12 July 2012. On 17 July
2012, Board staff noted the manure solids had been removed and stacked on the
embankments of Settling Basins #1 and #2, but that significant amounts of wastewater were
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still present in the basin. On 5 September 2012 Central Valley Water Board staff noted
Settling Basin #1, which had two to three feet of freeboard at the time of the last inspection on
26 July 2012, had no freeboard. Also, manure generated by the current herd was being
pushed into Settling Basin #1 instead of being placed in the 3-4 acre manure disposal area.
Settling Basin #2 still contained significant amounts of manure. Atthe 10 October Inspection
Board staff observed settling basin #1 overtopping the southern and northern embankment
and adjacent dirt access roads. At the 22 QOctober Inspection, Board staff observed a small
manure berm had been constructed along the south side of Settling Basin #1 to prevent the
discharge of wastewater from that basin into the Naglee Burk canal. On 30 October 2012,
Board staff observed Settling Basin #1 was lowered in the level of liquids but Settling Basin #2
was now overtopping.

Board staff observed manure removal activities in Setiling Basin #1 and #2 but, given the
ineffectiveness of the Discharger's activities and conduct, assessed a multiplier value of 1.2.

History of Violation

When there is a history of repeat violations, the Enforcement Policy requires a minimum
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of
1.1.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability for the violation is determined by multiplying the Initial Liability by the
multipliers associated with each of the Adjustment Factors discussed above.

Total Base Liability Amount: This value is calculated as the Initial Liability ($216,750) X
Adjustment Factors (1.5) {1.2) (1.1) and is equal to $429,165. In considering the maximum
statutory liability of $5,000 per day of violation, the Total Base Liability exceeds the statutory
maximum of $255,000 (51 days x $5,000). Therefore, the Total Base Liability must be
adjusted to $255,000.

d. Violation #3d: CAQ Directive 6: Submission of Revised WMP

Because this is a non-discharge violation, Step Nos. 1 and 2 of the Enforcement Policy’s
administrative civil liability methodology are not addressed.

Step 3 — Per Day Assessment for Non-Discharge Violation

The per-day factor for the violation is 0.55. This factor is determined by a matrix analysis
based upon the Potential for Harm and the Deviation from Applicable Requirements.

a. The Potential for Harm for the violation is determined to be moderate. A plan is typically
a pre-requisite before implementation. The existing WMP failed to identify areas of the
production area requiring improvement to ensure that storage of waste is protective of water
quality. The failure to submit revisions to the WMP potentially increases the potential for harm
of manure waste discharge to groundwater in the production area. The placement of waste in
violation of the General Order undermines the regulatory program of the Dairy General Order;
absent a revised WMP, the Tosta Dairy remains in violation of the Dairy General Order's
requirements.
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b. The Deviation from Applicable Requirements is major. The Discharger failed to submit
revisions to the WMP and in effect, disregarded the requirement. Staff routinely requests the
submittal of revised WMPs when inspections indicate that revision of the WMP is necessary to
represent on site conditions or correct deficiencies.

The length of the violation is alleged from 27 August 2012 (the date the revised WMP was due)
through 16 November 2012, for a total of 82 days late. Therefore the Per Day Assessment is
calculated as (0.55 factor from Table 3) x (82 days) x ($1,000 per day). The Initial Liability
value is $45,100.

Step 4 — Adjustment Factors

Multiple Day Violations
The failure to submit a plan is a one-time violation that does not result in an economic benefit
that can be measured on a daily basis. Therefore, an adjustment can be made.

This results in a Revised Initial Liability Amount as follows:
Revised Initial Liability = (.55) X (8 days of violation) X ($1,000) = $4,400

Culpability

Higher liabilities should result from intentional or negligent violations as opposed fo accidental
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.5. The CAQ issued to the
Discharger clearly stated the requirement to submit the revised WMP. The Status letter sent to
the Discharger on 10 August 2012 reminded the Discharger of the upcoming deadline to
submit the revised WMP. The revised WMP has not been submitied as of the date of this
Complaint.

Cleanup and Cooperation

This factor reflects the extent to which a discharger voluntarily cooperated in returning to
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be
used, with a higher multiplier when there is a lack of cooperation. Because the revised WMP
has not been submitted and no explanation for the lack of the revised WMP has been
provided, the Discharger was assessed a higher factor than a neutral score of 1.0. Instead, the
Discharger is given a multiplier value of 1.2.

History of Violation

When there is a history of repeat violations, the Enforcement Policy requires a minimum
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of
11.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability for the violation is determined by multiplying the Revised Initial Liability
by the multipliers associated with each of the Adjustment Factors discussed above.
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Total Base Liability Amount: This value is calculated as the Revised Initial Liability (34,400}
X Adjustment Factors (1.5) (1.2) (1.1) and is equal to $8,712,
e. Violation #3e: CAO Directive 7: Submission of Groundwater Remediation Plan

Because this is a non-discharge violation, Step Nos. 1 and 2 of the Enforcement Policy’s
administrative civil liability methodology are not addressed.

Step 3 — Per Day Assessment for Non-Discharge Violation

The per-day factor for the violation is 0.55. This factor is determined by a matrix analysis
based upon the Potential for Harm and the Deviation from Applicable Requirements.

a. The Potential for Harm for the violation is determined to be moderate. Without a plan,
groundwater impacts will remain unremediated. A plan is typically a pre-requisite before
implementation. As long as the submission of the Groundwater Remediation Plan
remains outstanding, the Discharger is taking no steps to remediate currently impacted
groundwater; absent the Groundwater Remediation Plan, the Tosta Dairy remains in
violation of the Dairy General Order's requirements.

b. The Deviation from Applicable Requirements is major. The Discharger failed to submit
the groundwater remediation plan and in effect, disregarded the requirement of the CAQ.

The length of the violation is alleged from 27 September 2012 (the date the plan was due)
through 16 November 2012, for a total of 51 days late. Therefore the Per Day Assessment is
calculated as (0.55 factor) x (51 days) x ($1,000 per day). The Initial Liability value is $28,050.

Step 4 — Adjustment Factors

Multiple Day Violations

The failure to submit a plan is a one-time violation that does not result in an economic benefit
that can be measured on a daily basis. Therefore, an adjustment can be made. The Water
Board Prosecution Team recommends applying the alternative approach to civil liability
calculation provided by the Enforcement Policy. Using this approach, the calculation of days of
violation will include the first day of violation, plus one additional day of violation for each five-
day period up to the 30th day of viclation, and thereafter, plus one additional day of violation
for each 30-day period.

This results in a Revised Initial Liability Amount as follows:
Revised Initial Liability = (.55) X (7 days of violation) X ($1,000) = $3,850

Culpability
Higher liabilities should result from intentional or negligent violations as opposed to accidental

violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent
behavior. The Discharger was given a multiplier value of 1.5. The CAO clearly stated the



ATTACHMENT A TO ADMINISTRATIVE GIVIL LIABILITY ORDER R5-2013-0095 -15-
HENRY TOSTA DAIRY, SAN JOAQUIN COUNTY

requirement to submit the groundwater remediation plan if groundwater sampling indicated
groundwater pollution. The Status letter issued by Staff on 10 August 2012 states that Staff's
evaluation of groundwater data received from the Discharger's consultant on 20 July 2012
indicates negative impacts to groundwater from dairy operations and states that a plan for the
remediation of the groundwater, including an engineering evaluation of the impacts of the
existing lagoons and settling basins on groundwater quality and a proposal for remedial
measures is required by 27 September 2012. None of the elements of the plan have been
received.

Cleanup and Cooperation

This factor reflects the extent to which a discharger voluntarily cooperated in returning to
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be
used, with a higher multiplier when there is a lack of cooperation. Because the remediation
plan has not been submitted and no explanation for the lack of the remediation plan-has been
provided, the Discharger was given a higher factor than a neutral score of 1.0. Instead, the
Discharger is given a multiplier value of 1.2.

History of Violation

When there is a history of repeat violations, the Enforcement Policy requires a minimum
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of
11.

Step 5 - Determination of Total Base Liability Amount
The Total Base Liability for the violation is determined by multiplying the Revised Initial Liability
by the multipliers associated with each of the Adjustment Factors discussed above.

Total Base Liability Amount: This value is calculated as the Revised Initial Liability ($3,850)
X Adjustment Factors {1.5) (1.2) (1.1) and is equal to $7,623.

The follow penalty methodology steps apply to all prior violations.

Step 6 - Ability to Pay and Ability to Continue in Business

The ability to pay and to continue in business factor must be considered when assessing
administrative civil liabilities. Below is a brief analysis of the Discharger's financial situation,
which was further informed by the Horner report and testimony, and the Fuhrman Declaration.
Based upon this testimony, the Board believes that the Discharger may lack the ability to pay
this liability.

Besides the Heifer Ranch operated on property leased from the Echeverria Brothers Dairy
General Partnership, the Discharger owns and operates a 1,196 cow dairy in the immediate
area. The Tosta Dairy is an ongoing business that generates profits that may be used to pay
off the assessed penalty. The Discharger owns additional parcels of land in the vicinity of the
Heifer Ranch, together with a restaurant/bar in a neighboring community. Public records show
that the Discharger is the legal property owner of the following parcels:
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APN 229-060-15 (agricultural); APN 239-270-06 (residential); APN 209-290-06 (agricultural);
APN 209-290-07 (agricultural); APN 209-300-18 (agricultural); APN 239-160-02; APN 239-
160-16 (dairy); APN 239-160-15 (agricultural); APN 212-090-01 (agricultural); APN 239-270-02
agricultural); APN 209-300-18 (agricultural); APN 249-020-06; APN 229-060-16 (agricultural);
APN 229-060-17 (agricultural).

In all, based on the information publicly available, the Prosecution Team finds that Henry Tosta
has the ability to pay the proposed administrative civil liability amount.

Step 7 — Other Factors as Justice May Require

If the Central Valley Water Board believes that the amount determined using the above factors
is inappropriate, the amount may be adjusted under the provision for “other factors as justice
may require,” but only if express findings are made to justify this.

Costs of Investigation and Enforcement Adjustment

The costs of investigation and enforcement are “other factors as justice may require”, and
should be added to the liability amount. Staff of the Central Valley Water Board has spent over
100 hours associated with the investigation of the discharges alone, independent of time
required for preparation of the enforcement action. The State Water Board Office of
Enforcement has directed that all regions are to use a value of $150 per hour for staff costs.
For this case, staff time for investigation of the discharges is $15,000. The Enforcement Policy
states that staff costs should be added to the liability amount.

Step 8 — Economic Benefit

The Enforcement Policy directs the Water Board to determine any Economic Benefit Amount
of the violation based upon the best available information. The Enforcement Policy suggests
that the Water Board compare the Economic Benefit Amount to the Adjusted Total Base
Liability and ensure that the Adjusted Total Base Liability is at a minimum, 10 percent greater
than the Economic Benefit Amount. Doing so should create a deterrent effect and will prevent
administrative civil liabilities from simply becoming the cost of doing business.

The Prosecution Team has estimated the economic benefit of non-compliance at $751,810.
This estimation is based on actions the Discharger should have taken to comply with the Dairy
General Order (Exhibit 26):

- Install Lagoon Management System

- Submission of Clean-up Plan

- Submission of Revised WMP

- Submission of Accurate WMP in 2010

- Submission of Remediation Groundwater Plan

- Avoided Manure Management cost

- Avoided General Maintenance

The economic benefit of non-compliance plus 10% is $826,991‘. The Adjusted Total Base
Liability Amount is greater than 110 percent, and therefore, no adjustment is necessary based
on the economic benefit analysis.
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Final adjusted liability

17 -

The final adjusted liability is $1,125,713 plus $15,000 in staff costs, or $1,140,713.

Step 9 — Maximum and Minimum Liability Amounts

The maximum and minimum amounts for discharge violation must be determined for
comparison to the amounts being proposed. These values are calculated in the ACL
Complaint, and the values are repeated here.

Maximum Liability Amount;

‘. ‘Potential =
. Liability

Dairy General Order Prchibition A.4:

1 Discharge or disposal of waste 200 $1,000,000
resulting in the pollution of
groundwater

2 13287 Failure to Submit Adequate 779 $789,000
Waste Management Plan

3a CAQ Directive 1: Develop a plan for 145 $145,000
cleanup of the Production Area
CAQ Directive 1A: Remove manure in

3b 3 to 4 acre central portion of 82 $410,000
production area

3c CAQ Directive 1B: Remove all manure 51 $255,000
within fwo settling basins

ad CAO Directive 8: Submission of 82 $82,000
Revised WMP ‘

3e CAQ Directive 7: Submission of 51 $51,000
Remediation Groundwater Plan

TOTAL $2,732,000

Minimum Liability Amount; the minimum liability according to the Enforcement Policy is equal

to the economic benefit plus 10%, which estimated to be $826,991.

Step 10 — Final liability Amount

The final liability amount consists of the added amounts for each violation, with any allowed
adjustments, provided amounts are within the statutory minimum and maximum amounts.
Without further investigation of the discharge, calculation of economic benefits, and addltlonal

staff time, the proposed Administrative Civil Liability is $1,140,713.
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400 Capitol Mall, 11" Floor
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Telephone:  916/558.6000
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Attorneys for Petitioner
Blue Diamond Growers

SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF SACRAMENTO

BLUE DIAMOND GROWERS, a
California nonprofit cooperative association,

Case No.: 34-2011-80000940-CU-WM-GDS

)
)
)
Petitioner, )

) NOTICE OF ENTRY OF ORDER
Vs, ) AFTER HEARING ON PETITIONER
) BLUE DIAMOND GROWER’S
THE SACRAMENTO COUNTY ) PETITION FOR WRIT OF MANDATE
ENVIRONMENTAL MANAGEMENT }
DEPARTMENT, REAL PARTY IN INTEREST; |

)

AND DOES 1 THROUGH 150, INCLUSIVE,

Respondents.

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that, on January 14, 2013, the Couri signed and entered the
attached Order.
Dated: January 25, 2013 Respectully submitted,

&
' S F e .
wem’rroubjob/m/cfhedlak_‘colemcn grodin
LAW CORPORATIGN,

L A

- .,- '“5'{’: i ‘z‘ .,/‘f‘:ﬁ "fj{,f".)_?’;: .
~ John R. Briggs, State Bar No. 100371
Lee N. Smith, Staie Bar No. 138071
Scoti M. Plamondon, State Bar No. 212294

Astorneys for Petitioner, Blue Diamond Growers

Notice of Entry of Order After Hearing on

1584315.00C; 1 ;
{ oG} Pelitioner BDG's Petition for Writ of Mandate
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John R, Briggs, State Bar No. 100371
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LAY CORPORATICN Forcoy

400 Capitol Mall, 11 Fioor { .
Sacramanto, CA 95814 R
Telephone;  916/558.6000 |

Facsimite;  016/446.1611 o 3

Attorneys for Petitioner . L{ A
8luz Diamangd Growears ’ i

SUPERICR CQURT OF THE STATE QF CALIFORMIA
COUNTY OF SACRAMENTOQ

BLUE DIAMOND GROWERS, a ) Case No. 34 2011-80000840-CU-WM-GDS
California nonprofit cooperative )
association, }
} {PROPOSER]
Patitioner, } ORDER AFTER HEARING ON PETITIONER
} BLUE DIAMOND GROWER'S
v, ) PETITION FOR WRIT OF MANDATE
}
THE SACRAMENTO COUNTY )
ENVIROMMENTAL MANAGERMENT )
DEPARTMENT, REAL PARTY IN )
INTEREST; AND DOES 1 THROUGH )
150, INCLUSIVE, )
}
Respondents. )
)

Cn April 27, 2012 and September 7, 2012, the Court heard argument on Petitioner
Blue Diamond Growers” ("BDG) motion for issuance of writ of mandate [Code of Chl
Procedure § 1094.5] or traditional mandate [Code of Civl Procedure §1085] BDG
appeared by its counsel, Weintraub Tobin Chediak Coleman Grodin Law Corporation by
lohn R, Briggs. Respondent Sacrarnento County Environmental Managemeani Department
("EMD") appeared by its counsel, Sacramento County Counsel by John E. Reed.

The Court having considered the moving papers, opposition papers and svidence
submittad in support of and against the motion herzby enters judgment as loliows:

1. For the reasons set forth in the Ruling on Submitted Matter: Patiion for

[Proposed] Judgment After Hearing

(1570279 ROC]) 1 T Patition for Wi of Mangdate

(71
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Writ of Mandate dated November 29, 2012, & copy which is attached hereto as Sxhibit A

and incorporated by this reference, the Petition for Writ of Mandate is grantect pursuant

to Code of Civil Procedure § 1085 on the ground that EMD violated BDG's due process

rights when it acted as the uitimate adjudicator in an enforcement action in which it had
an improper pecuniary interest.

2. A writ of mandate shalt issue requiring EMD to set aside its decision
Imposing monetary penalties against BDG and directing EMD to provide Petitioner with a
new hearing on the underlying Administrative Enforcement Order in this case that
complies with due process requirements by assuring that the ultimate decision maker

does not have a potential pecuniary interest in the result.

3. EMD shall file a return to the peremptory writ of mandate within 60 days of
its igsuzance,
4, The Court does not mske any findings or rulings concerning BDG's claims

that EMD’s decision is invalid under Code of Civil Procedure § 1034 5.
5. BDG as the prevailing party is awarded costs pursuant to Code of Civil

Procedure § 1032(b).

/s,
Dated /’ff’f!%;/g o
Ll

MICHAEL P. KEMNY
JUDGE OF THE SUPERICK COURT

Appraved as to form:

; i 4
f?/a{ /L/(fl,/‘// //7-/
Joh/é/. Reed, Deputy County Counsel

Cotinse] for Respondent The Sacramento
Environmental Management Department

[Fropased] Judgment A.‘te'zwklé;;ng

(1570279 DO} 2 On Petition far Wit of Mandate
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SUPERIOR COURT OF CALIFORNIA
COUNTY OF SACRAMENTO
BLUE DIAMOND GROWERS, Case No. 34-2011-80000540-CU-WM-GDS

Petitioner, RULING ON SUBMITTED MATTER:
PETITION FOR WRIT OF MANDATE

Y. e e et b s

SACRAMENTC COUNTY
ENVIRONMENTAL MANAGEMENT
DEPARTMENT,

Respondent.

The Court heard oral argument in this matter on September 7, 2012, At that time, the Court
received docomentary evidence submitted by the parties, and granted counsel's request for leave Lo submit
additional evidence and briefing. The Court subsequeatly recelved the additional evidence and brigfing
and issued a minute order on September 27, 2012 taking the matter under submission. The following shall
constituie the Court’s final ruling on the petition for writ of mandate.

The additional evidence submiited by respondent addresses the manner in which the County
Environmentat Management Department accounts for enforcement revenue in ifs budgeting process.
Having considered that evidence, 15 well as the briefing submisted by the panies, the Court finds that such
evidence does not affect its conclusion, set forth in detail in its prior tentative rulings in this case, thal the

rocess that led to the order of penalties asainst petitioner violated due process requirements because it did
p & p P q

|

RULING ON SUBMITTED MATTER
CASE NO j34.201 1-80000900-CUSWM-GDS
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oot guarastee petitioner an impartial ultimate decision-maker, The fact that respandent accounts for
enforcement revenue retrospectively, rather than prospectively, does not alter the fact that respondent
retains a significant portion of enforcement penalties it receives. and uses those funds to suppott its
activities. As the Court concluded inits Scptember 7, 2012 1entative ruling, given the percentages ;
involved here, the fact that respondent acted as the eltimate decision-maker in petitioner’s case violated
petitioner’s due process ripht o a0 impartial adjudicator.

Tiwe Court therefore alfims ds teotative ruling issued prior to the Learing of September 7, 2012
granting the petition for writ of mandate pursuani to Code of Civil Frocedure section 1085 The prior
tentative tufing {which incarporated an earlier ientative ruling issued for 2 hearing on April 27, 212} s set
forth in fuil below

in that ruling, the Coust ordered that a writ of mandate should issue requiring respondent 1o set
aside its decision imposing monetary penalties against petitioner. The Court further finds thal the writ
should divect respondent 10 provide petitioner with a new hearing on the Administralive Enforcenient
Order in this case that complies with due process requirements by assuring that the ultimate decision-
maher does not have a potential pecuninry interest in the reselt. The appropriate remedy for violation of

the right ta a fair hearing is o order the respondent to provide the petitioner with & fair hearing. (Sce,

Clark v. City of Hermosa Beach (19963 43 Cal. App, 47 1152, 1174)

Court’s Tentative Ruling Issued for September 7, 2012 Hearing ‘

This matter originally was set for hearing on Aprit 27, 2012 Prior o the hearing, the Count issued E
a tentative ruling granting the petition pursuant to Code of Civil Procedure section 1085 on the ground that
EMD viclated Blue Dizmond’s due process rights when it acted as the witimaie adjudicator in an
enforcement acrion in which it had an improper pecuniary interest,

After hearing oral argument by coensel. the Court took the magter under submission and
subscquently issued an order directing the parties Lo provide addditional evidence and further bricfing
regarding the application of the standard sel furth in the federal court case of 4lpha Epsilon Phi Tun
Chapter Housing Associarion v. City of Berkeley {87 Cir, 19973 L4 F. 3 840, The Court also set the

2
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matier for further hearing.

The Court has received and reviewed the opinion in the Alpfa Epsilon Phi case along with the
additional briefing submitted by both parties and the evidenatiary declaration of Elise Rothschild, Division
Chief of the Favironmental Complhiance Division of EMD, submitied by respondent  Having cxercised its
independent judament on this matier under the applicable siandard of review ag sel forth in the original
tentative ruling, the Courl finds that the facts of this case establish a due process violation ander the
standard set forth in the dlpfra Epsifon Phicasc

In that case, the Minth Circuit Caurt of Appeals appiied the standard that an adminisirative
agency's institwtional financial interest in matiers porentially under adjudication violates duc process when
it is safficiently strang that it rensonably warranis fear of partisan influence on the judgment.

The court's analysis focused closely on the facts of the case. The court observed that the activities |
of the Berkcley Rent Stabilivation Board. which acted as both adjudicator of coverage and #xecutor of its
own finances, represented a “less than an optimal design for due process purposes”  Nevertheless, after an
analysis of the facts, the court found that the Board’s activities did not nffend the applicable due process
standard, because “[1]he Board's motive 1o adjudicate landlords covered by the vridinance is not *strong”.
No person could ‘reasonably...fear.. partisan influencs in (the] judgment.” And this siluation would not

pose a templation Lo the ‘average man as puidge’ or induce him *not 1o hold the balance aice, clear, and

yrue ™

i reaching this conclusion, the Court noted several factoes established by the evidence in the case,
including the number of coverage decisions the Board made cach year and the practice of the Board
regulariy to waive large amounts of penalties.” The factor that the Court treated as most significant in its
discussion of the due process issue, however, was the fact that penaliies resulting from Board
adiudications over whether properties were covered by the rent stabilization ordinance amounted 1 jus!

two 0 five percent of the Board’s entire budget. The Court found that this {evel of institutionn ! financal

Ygue, 114 F 37 a0 B47-848.
P3ee, 110 F 2™ a1846
3
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judgment whether the official motive here is “strong’.. .so that it “reasonably warrant{s] fear of partisan

imferest in penally adjudications did ant create a “strong” molive 1o adjudicats against landlords such that
it reasonabiy warranted {ear of partisun influence on the judgment,

Fhe facts of this case, as estzblished by the evidence previeusly preseated i the administrative
record and in the Declaration of Elise Rethschild, are differcrt Here, the facts demonstrute that
respondent EMID has a significantly greater mstitutdonal financial iaterest in penalty adjudicationg than the
“rather small” amount of llwe badget at stake wn the dipha Epsilon Fin case.” This is paricularly evident
when analysis centers on the two enforcentent programs that were involved in this case. [he three-year
budges figures for the Harardous Maierials and Hazardous Waste Programs (under which the penalties
agafnst Biue Diamond were assessed). show that penalties ranged from a 9% share of the budget for thy
Hazardous Materiats Frogram in 2010 asd 2011 up te a 30% share of the budget (or the Huzardous Waste
Brogram in 2009, The three-year average [or Z009-2001 was 23% for the Harardeus Waste Program and
6% for the Hazardous Materials Program®

These percentages are, by any measure. significant. They represent far more than the e mnimis
exception the Ninth Circuit recognized could be available in an institutional setting.” (n comparisan ta the
significant propurtion of the program budgets covered by penalty assessments in the past three years, the
Court finds the nomber of pepahy asszssments and the practice of the Board frequently to negotiate
setilements of penalty assessments to be of lesser waight

As the Court noted in the dipha Epsilon Phi cage, ™. the issue, in the end, comes down to a

influence on the judgmend.™  This Court’s judgment is that the percentage of responrdent’s budget for the
prourams at issue here thal is coverad by penalty assessnients dues create a strong mative 1hat reascnably

warrants fear of partisan influence on the judgment. The situation presented in Lhis case is one that would

' The “rather simatl” languaye appaars ia 114 F. 3% at 847,

? The budzat and penalty amounts ure fuund in the Declzravian of Eliss Rothschiid, led on Juiy 3G, 2042, par. 13-
The Court has caleulaied the percemages. The Cowrt i3 not persuaded by respondent's argurant that the fargust
[ & 3 Y A _g - lels
penalty assessment, involving the Cieorgia Pacific Company. should not be considered simply because it 15 50 much
larper than the others. H is precisely the largest oenalty assessments that raiss the greatest level of concern,
L ¥ gesip ) g

See, 114 ¥ 3" at 545
% See. 114 F. 3" at 47
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pose a femptation to the average man as Judge or induce him not (0 hold the balance nice, clear, and
frue,”™
The newly-presented facts. authority and argunent do not alter the Court’s previous analysis ot
the due process issue presented by the petition. The Court therefore atfirms ils previcus tertative ruling
granting the petition for writ of mandate under Code af Civil Procedure section 1083 That tentative
ruling is set forth in Ll immediately below

Courtl's Tentative Ruling Issued for April 27, 2002 Hearinge

Introduction and Summary of Ruling

This i3 a petilion for writ of mandate under Code of Civil Procedure sectivus 1985 and 1094 310
which petitioner Blue Diamond Growers {*Blue Diuniond™) challenges a devision of respondent
Sacramento County Envirormental Manapemenl Deparunent ("EMD™), entered after an evidentiary
hearing, upholding the assessment of @ monetary penalty against Blue Phamend. The penalty arose from
charges that Rlue Diamond discharged high pid water, 2 by.-product of its bianching equipment cleaning
process, into the sanitary sewer on two poeasions in March, 2010,

Blue Diamond’s petition under Code of Civil Procedure section 1085 assests that the decision is
invalid as a violation of its duc process rights. fn particuinr, Blue Diamond contends that it was deprived
of the right to an inpartial tribunat because EMD, which was the final decision-maker in 15 case, is
funded by the penaliies it assesses in enforcemen actions, and thus bas a disqualifying pecundary inlerest
in the result of such actions.

Blue Diamond's petition under Code of Uivil Procedure scotion 1094.5 asserts that the decision i
invaitd on several grounds: EMD improperly applicd unpublished policivs to its case; the Nindings
regarding the circumstances uf the discharges are nat supported by subsiantial evidence; and EMD
improperly applied statulory criteria for the determination of the amaunt of the penalty.

The Court finds that Biue Diamond’s due process contention fas merit and grants the petition on

that basziv. Because this conclusion results in the invalidation of EMD's decision, it is not nscessary for

TSen, 114 F 37 at §47-848

>
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the Court {o address Blue Diamond’s claims vnder Code of Civil Procedure section 10845

Faetuzl Findines on Petitioner's Due Proecss Claim

The fzcts related to Blue Diamond’s due process contenlion are nof in dispute, and asc fouad o be
as fotows, |

Under state law, B acts as a unifizd program agency (“UPA™) for the purposes of
administrative enforcement of state Iaws and regulations involving the disposal of hazardous waste, and
acted as such in this case. EMD s authorized to issue an Administrative Enforcement Geder (CAEOT) if it
determines that a “person” such a8 Blue Diamoad has comminied a violation of law. The AEQ may
require that the vielation be corrected and may impose & monetary penalty. (See, Health and Safety Cade
Section 254041, 1{a)

Hezith and Safely Code section 23404 | 1{i) provides: “All administrative penaities colfected from ;
actions brought by a UPA pursuant to this scetion shall be paid to the UPA that impused the penalty, and
shall be deposited into a speeial account ihat shall be expended to fund the activities of the UPA in
enforeing this chapter.”

In this case, EMD issued an AEO against Blue Diamond on April 26, 2010, based on releases of
hazardous materials that oceurred on rwo days in March, 2010.7 The AEQ imposed a penalty of
£36,150.60

State law requires EMD, in establishing & penalty amount, to .. take into considzration the
nature, circumatances, extent, and gravity of the violation, the vialator's past and present eflorts lo
prevent, abaie, or clean up conditions posing a threat 1o the subfic health and safely or the environment,
the violator's abifity to pay the penaity, and the deterrent effect that the impesition of the penalty would
have on both the violator and the repulated communily.” (See, Heaith and Safety Code Section
25404, 1.1(b))

#MD has promulgated an Inspection and Enfarcement Plan (“IEP") which includes & description

of the process it uses to determine the umount of monetary penaities. The 1EP explicitly statzs that EMD

! See, Administrative Record ("ARY, pp. 8-153
5
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issues erforsement ordars and assesses penaltios under Health aed Safety Code section 2540417, For
catculation of the amount of any penaltivs, the [EP sets our a mateiy of “initial penalties” which EMO may

select from, afier cansideration of the degree of actuai ar potential harr from the release and the extent of

the charged party’s deviation from legal requirenients £V then may adjust the inital penalty up of !
dows (with potential upward adjustments of as much as 100%) based on factars such as the charged
party's intent and degree of conperation and eltort ” ‘

The AFRD it this case included a "Penalty Caloufation Matrix” showing an upward adjustment of
25% on cach element of the peaalty assessed against Blue Diarnond '

Tha AEQ informed Blue Dinmond that it had the right Lo request a hearing on the arder by Rling 2
Nuotice of Defense.”” The Natice of Defense form stated, as permitted by law, that the charged party could
select a hearing officer designated by the County, or an Admintstrative Law Judge of the State Olfice of
Administrative Hearings.”

Blue Diamond fifed a timely Notice of Defense selecting a hearing belure an Administrative Law
Judge."” Bluc Diamond also filed an Adtachment 1o Notice of Defense that contained the following
alfegation: “EMD’s imposition of monetary penaities against { Blue Diamond] constitutes an iffegal
contingeney fec pursuant to i re Cloncy, 39 Cal. 3d 740 ( 1985), presents a conflict of inderest and violates
IBlue Dizmond’s] substantive and procedural due process right under the state and federal constitutions !

An evidentiary hearing was held before a state Administrative Law fudge on {our days in August
and September, 2010, and February. 2011, On July 20, 2011, the Adninistrative Law Judge issued a
Proposed Decision for consideration by EMD. [he Proposed Decision grasted Blue Diamond’s appeal
part, redueing the penalty to $45,.795.00. but otherwise sustained the ALO." i

*See, A R., pp. 273.282.

1®See, & R.. p. 18,

"See, AR, pp 14-15

2 gee, AR, p. 16; Health and Safery Code section 25404.1. e
Bgee AL p 19

M 3ge, AR, p 21, paragraph 10, ;
" gep, AR, pp 2145-21R1. ‘
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issue that cannot be addressed in an admiristrative wribunal. (Cal Const, art 1L § 3.5 [administrative
agencies lack power to declare a statute vnconstitutional or unenforceable on the hasis of

unconstitutionality]}.

oroposed Decision while revising other portions, or rgject the Proposed Decision.”” On July 29, 2011,

The Propased Pecigion dealt with Blug Diamond’s due process contention as loliows: "This s an

wif

Pursuant io the IEP, EMD had the authority to adopt the Proposed Decision, adopt portions of the

EMD adopted the Propased Decision as its decision in the case’*

which details its use of ammounts received from enforsement peaalties. The IFP states that EMD does not
budget for any realized enforcement revenus, because EMD's position is that ™. enforcemen revenue
should not be formatized as a traditional revenue stream needed for the support of necessary and
eppsopriate program activities. Thus, care program activities such as staff costs refating lo {tspections.

documentation, staff training, business education and outreach and Department and County level overbead |

EMIDY's [EP includes a component describzd us the “Enforcement Revenue Offset Program™,

are built into the {EMD] fee structure.””

remaining revenue and accumulaled savings o establish “program speeific rate stabilization reserves™.
When (“on occasion”) accumuiated fines and penaities exceed the nmount neaded for a prodent reserve.

EMD returns the “excess revenue” to compliant facilities in the form of a fee otfset during the annual

The [EP states that, after recavering the cost of implementing enforcement actions, EaD uses
4 g

billing process,™ EMD {inds that this progran has significant benefits:

by insufaling the Department from accusations of basing enforcement activity on perceived funding needs,

“The Enforcement Revenue Offset Program enhances [EMD’s] enforcement program credibility

T

¥ See, AR, .

See, AR p. 272

*See, AR, p. 2146
“Sae, A R, p 782
H f{i
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thereby praviding tangible proof of the enforcement program’s obfectivity.™!

Witnesses whe estified on behall of TMD at the administiative heanmy arevided evidence as to
how the Junds generated from enforcement penaliies are used i practice.

The Director of EMD, Val Siebal, estified that EMID 15 a special fund agency that does nat
receive any mongy o the County general fund, Instead, aH fungs come from fees paid by the regulated

commuay. All penaliies are said to EMD and are held in s special account by Sacramente County. [le
k f ¥ 3

testified that fines and penalies are not calculated in the budget, but conceded that lnes and penaltics do
come into the control of EMD, and are used to fund enforcement activities.™ E
Flise Rothschild, who issued the ALQ in this case on behaif of EMD. provided specific testimony ‘
regarding EMDs budget, based on documents admigted into evidence at the hearfug. Her testimony was
that EMD brought in &1 378 mitlien in enforcement revenue in 2080-201 1, and that $662.079 00 of that *
amounl was returned to compliant buisinesses os a eredit 1o reduce their rgulatory {ees, while the rest, 1
$716,717.00, was retained by EMD to support its activities.”

Stangard of Review for Petitioner’s IDue Process Claim

Diue Diamond's due process claim focuses on Health and Safety Code section 23404 111,
which, as quoted above, provides that all monetary peralties collected from actions brought by ENE shall
be puid to EMD and deposited in « special account that shall be expended to fund EMDs enforcement

activities. Blue Diamaond coends that, siven this siatutory provision, EMD violated due prosess

principles by acting as the adiudicator in its case, because EMD had an improper pecuniary «nterest in the

i
outcome of the case. Blue NHumond does not challenge the constitutionality of the statule itself, but rather §
the constitutionality of the hearing procedure fallowed in this case.

Because petitioner's dug process clain in this case is presented based on undisputed facts, it raises

a pure issue of law, on which the Court exercises its indepeadent jodgment. (Ses. Donalivon v

g
R gee, ARLpp 1317-1325 !
2 See, A R, pp. 13358-13352 The budzet documents to which Ms Rothschild referred i her westimony arc at A R,
pp $70-571
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Deparmment nf Real Escare (2005} 134 Cal. App. 4% 948, 934; Moosa v Srare Personnel Board (20021102

Cal App. 4™ 1379, 1185)

Analtysis of Pelitioner’s Due Process Claim

EMD rafses the threshold hsue of whether petitioner’s duc process claim s barred fur failure 1o
raise it at the pdministrative hearing. Specifically, EMD contends that petitioner anly raised the issuc of
whether its imposition of monetary penaities constituted an “iliegal contingency Tee™ as held in ln re
Clency, 39 Cal. 3d 740 (1985), but not the {ssue presented hers, which is whether EMD. as adjudicater,
had an impermissible pocuniary interest in the outcome of the case. EMD contends that Blue Diamond
thereby waived the issue it presents here

This contention is not persuasive. As yuoted above, petitioner’s Attachment to Motice of Defense
also asserted that EMIY's imposition of manetary penalties presented a conflct of interest that violated
Biue Niamand’s due process rights.” This was sufficient to preserve the issuc of an improper pecuniary
interest presented hare  Moreover, Blue Diamond was not required to exhaust adminisirative remedies by
raiging its due process contention at the hearing hefore the ALJ As the ALJ noted in the Proposed

ecision, the due process isuire, which the ALI perceived as involving the constitutionality of a stafute,
could nat be addressed in the administrative proceedings. The Court accordingly finds that Blue Diamond
did rot waive the due proeess clam it presents in this case.

The California Supreme Cuourt set [urth the fundamental due process principles applreable to this
case in Hans v. Cowsty of San Bernardine (2002) 27 Cal. 4% 1617, 1025-1027. Those principles may be
sumimarized as follews. When due process requires a hearing, the adjudicator must be imparzial, Of all
the types of bias that can affect adjudication, pecuniary interest has long received the most uneguivocal
condennmation and the least forgiving scrutiny. Thus, while adjudicators challenged for reasons olher than
financiz) interest have in effect heen afforded a presumption of impartiality, adjodicators ehallenged oy
financial interest have not. The standard is whether the adjudicasor's financial interest would ofiera

possibie temptation to the average person as judge not (o hold the baiance “nice, clear and true.” This rule

" gues, AR p. 21, paragraph 10
10
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apphies “with Ll foree™ o adminisirative proceedings

Applying those principles in the Hoas case, the Supreme Court held that a temporiery

admimistrative hearing efficer has a pecuniary interest reguiring disqualification when the government
untliteraflv selects and pays the uificer on an ad hoc basts and the officer’s income from feture
adjudicative work depends entirely on the government’s good will. Thus, a decision of the hearing officer E
revoking a county-issued license was properly invalidared by the trigl court. ,
in its opinion in the Huas case. the Supreme Couart cited and relivd oa twe United States Suprems

Court cases, Tuniey v o (19273 273 U 8. 5140, and Ward » Village of Muonrogville (1972400 U.S. 57,
A subsequent opinion of the Court ot Appeal suceinctly summarized those cases: i

“In Tumey v Ofio, the cowmt held that due process in the form of an impartial judge was denisd |
when the judge received us part of his salary the costs that he imposed on @ vonvicted defendant. {Cltation
oimilled.] The resull was the same in Word v, Fitiage of Monroeville, even though the Tines imposed by
the *mavyoer's court” did aot benelit the mayor personally, but rather the municipality, The court held that
the mayor’s responsibilities for village finances *may make him partisan to maitiain the high level of
contribution from the mavor's court.™ (See, McBride v California Bourd uf Accounrancy {3045) 130 Cal
App 4™ 518, 524,

In this case, the plain fanguage of the applicable statuie demonstrates thal EMD’s activities arc
funded by enfarcement penaliies. This method of funding raises due process concerns il EMD acts as the i
adjudicator in enforcement cases. in This case, even though the evidentiary hearing on petitioner’s
adrinistrative appeal was conducted by an Administrative Law Judge provided by the state Office of
Administrative Hearings, the ALJ rendered 3 proposed decision which EMD had the fegal nuthority 1o
accept, revise, or refect. The undisputed facts thus demonstrate that EMID was the ultimate adjudicator as
well a3 the enforcing ageney in patitioner’s case, and that it had a peeuniary interest in the oucome. On
its face, this procedure violates [undamental due process standards: the adjudicator’s financial mterest
would offer a possible temptation (0 the average person as judge not fo hold the bafance “nice. clear and

true.” The fact that EMD's decision is subject to review in this Court is irrelevant, because Blue Diamaond

i
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is entitied to a neutral and detached adiudicator in the first mstance  (See, Haas v. Cowntyv of San
Bernarding, supra, 27 Cal. 4% ar 1934

Because EMD had the ultimate legal authonity 10 acoept, revise or reject the ALL'S proposed
decision, this case differs from AcBride v California Poard of Accowntoncy. supra, 130 Cal. App. 4" 315, |
In that case, the Court of Appeal held that due process principles werz not violated where an |
Administrative Law Judge made & proposed finding regarding the amaant of reasenable costs of
srosecution and {nvestigation a Jdisciplined licensee was to pay to the Board, but the applicable statutes
gave the Board the power onfy to reduce or efiminzte the award, From a practical perspective, the Court
found, these statutes vasted the decision on the guestion of costs in the ALT, and not the Board, and the i
ALJ had no pecuniary inlerest in the award of costs. Here, EMD s authority is not limited to reducing or
elimingting the monetary penalties. Because it has the authorty to revise the propesad decision, EMD
also has the authority 1o increase the amount of monetary penalties ordered by the AL, to reject any
reduction ordered by the ALJ and, presumably, also Lo reinstate monetary peaaiues even if the AL finds

them to be unwarranted. Thus, the final deciswon as to the amount of penalties is vested in EMD, not the

ALJ.

Relying on the provisions of the Enforcement Revenus Offset Program contained in the 1EP, EMD
argues that, 2s s matter of fact, it is not funded by enforcament penalties, but by facility fees, thas regatng E
any pecuniary interest in the enforcement cases it ultimately adjudicates. This arguinent is not persuasive
As Blue Diamond points ouzt, no matter what EMD does in practice, the applicable statute requires it fo use I
enforoement penaities to fund its activities, which resuits in a vielatian of due process if EMI acts a3 the

|

ultimate adjudicatur. Moreover, even i EMD does not establish its budger on the basis of entorcement
peralties, the undisputed facts demonstrate that EMD retains 2 significant portion of eaforcement penatties |
it seceives, and uses those amounts fo support is activities. This is sufffcient o viclate the dug process :
right to an impartiaf adjudicator.

The Court therefore concludes that Blue Diamond hes demonstrated that the kearing procedure

followed in this case, in which EMD acted as the ultimate adjudicator, vislated due process principies

12 {
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when vigwed n light af the provigions of Health and Safety Code section 13404 1 {43). Becavse o
F : - - .
I b recoived and used eniorcement penatiies o support its operations, EMD, a8 the aliimate adiudicater, had
Iy an impermissinle pecuniary interest m tae cutcome of Blue Diamond’s case. As was the case i Haas v
.
1 County of San Bervandma, supra, 27 Cal. 47 (017, the devision rendered by EMD is tav alid”
5 . ;
Conelusion
The pettion for weit of mandate is granted pussuant to Code of Civil Pracedure section 1085 on

the ground that EMED violated Rise Diamond s due process sights when it adied ag the ulrmatz adjudwstor |

4 in an enforcement action in which # had an improper peouniary inlerest A writ of mandate shatl issue

s
7 reqairing E&D 1o set aside its decision mposing mongiary penallies agamst Blue Diumond As stated
10
above, the Court finds it unnecessary o address Bloe Diamend’s clamms that EAMD s desision & mvalad
i
) under Code of Crvit Procedure section [094 3,
I; B T Ny R N L N e e N L e L N U R
14 . In accordance with Local Rule & 16, counsel fior petitioner is directed to prepare z formal order
"
. granting the pelition as et forth above, incorperating this ruling as an exhibit, 4 separate fudarment, and 2
(g | peremptory wrtt of mandate: submit them to opposing counsel for approval as to form in sceordance with

1 Ruiz of Court 3 131200 and thereafter submis them to the Court for signature and entry of judgment in

aveordanee with Rule of Court 3,15 12¢h), The writ shall further command respondtent to make and fric a

19 | returm within 60 days after issuance of the writ, serting forth what it has done 16 somply with the writ. The ¢

20§ Court shall reserve jurisdiction in this action oatil there has been fuli complisnze with the writ.
21
22
| DATED: November 29, 2012 V(( I
- v B
EER LcH;cH( \H?[ﬂ
oy Superior Court of Calfluron,
24 County of Saceamentd
23
é
26 |
27 ¥ The Cour makes no ruling regarding the fsal constiuranaldy of Health and Safery Code seeion 203404 1.1 3]
Biue Dnamend dof not atteript (o demonsieate hat the >L_lm£n s prustsong U anevitabiy pose A FEEse i, wotul and fatl
9 cantlict with zpplcable camntulonal provisions © (See, Tebe v City of Saner ng (199519 e 4% 1008 084 )
23 g f 3 G
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CERTIFICATE OF SERVICE BY MAILING
(C.C.P. Sec. H13a(d))

[, the undersipned deputy clerk of the Superior Court of California, County of ‘

Sacramento, do declare under penaity of perjury that I did this date place a copy of the above-%

entitled RULING ON SUBMITTED MATTER in envelopes addressed to each of the parties, or
|

their counsel of record as stated below, with sufficient postage affixed thereto and deposited the :
i

same in the United States Post Office at 720 g™ Sireet, Sacramento, California. I

4
i

John K. Briges, Usq. John [, Reed

Wainatraub Tobin Chediak Coleman Grodin - Deputy County Counsel

400 Capitol Mall, 1™ Floor 700 1 Street, Suite 2650 |
Sacrumento, TA 93814 Saummenta, CA 85814 !

Superior Court of California, .
County of Sacramento :

Dated: November 30, 2012 By: I Zgrepen $750 o
Deputy Clork /
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weintraub tobin chediak coleman grodin
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Re Blue Diamond Growers v. The Sacramenio Environmental Management Department, efc.
Sacramento County Superior Court, Case No. 34-2011-80000940

PROOF OF SERVICE

| am a citizen of the United States, employed in the City and County of Sacramento,
California. My business address is 400 Capitol Mall, Eleventh Floor, Sacramento, California
95814. | am over the age of 18 years and not a party to the within action. On today’s date, |
caused 1o be served the ?oilowing:

NOTICE OF ENTRY OF ORDER AFTER HEARING ON
PETITIONER BLUE DIAMOND GROWER’S
PETITION FOR WRIT OF MANDATE

| am readily familiar with the firm’s practice of collection and processing correspondence for

mailing in the ordinary course of business. Under this practice, correspondence is collected,

sealed, postage thereon fully prepaid, and deposited the same day with the U.S. Postal
. Service.

! M1 caused the above documents to be served on the parties in this aclion by placing them in a
+ sealed envelope in the designated area for outgoing mail, addressed as shown below.

[ caused the above documents to be personally delivered to the addressee(s} set forth below.

[ 1 coused the above documents to be served on the parties in this action by causing them to
be delivered via Federal Express, for next-day delivery to the addressee(s) set forth below.

[J | caused the above documents to be served on the parties in this action by transmitiing them

- via facsimile fo the addressee(s) indicated below.

(11 declare that | am employed in the office of a member of the bar of this Court at whose

i direction the service waos made. (Federal)

John Reed, Esq.
Deputy County Counsel
County of Sacramento

700 H Street, Suvite 2650
Sacramento, California 95814

| declare under penalty of perjury that the foregoing is true and correct and that this
declaration was executed on January 25, 2013, in Sacramento, California.

Y e e pet-

Carol Scott

Notice of Entry of Crder After Hzaring on

4315.00C;
{1584315.00C Petitionar BDG's Petition for Writ of Mandate
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John Minney
17137 Road 37
Madera CA 93636
559-275-5937 559-645-0870
iminnev@amail.com
August 23, 2013 JOBF120334

Mr. Lee Smith. Attorney
Weintraub Tobin
400 Capitol Mall. 11" Floor
Sacramento CA 95814
SUBJECT: Third Quarter 2013 Groundwater Monitoring
Tosta Dairy

Tracy, California
Dear Sir:

This report is related to groundwater monitoring at the Tosta Dairy for the third quarter. 2013. The
facility has three previously approved monitoring wells (MW-1, MW-2, and MW-3) which have
recently been surveyed for elevation and sampled for groundwater on July 3, 2013. In addition. a fourth
monitoring well (MW-4) was included in the surveving and sampling at the site; although this well is
pre-existing, I saw no record of the Board's approval of this well.

This report also further addresses items that I testified to at the previous Regional Board hearing on
August 25, 2013 including the very poor quality of the shallow groundwater in that vicinity and the .

The first groundwater is shaliow, on the order of 5 feet deep. The map showing the gradient as
determined on July 3, 2013 is attached. It essentially shows groundwater going south, which 1 would
consider unusual (but not unheard of} for this vicinity. Since 1996, I have done most of the groundwater
monitoring at the nearby sugar beet factory and the predominant flow direction has been north or
northwest in the shallow groundwater (also 5 feet deep). although it was south also for a brief while.
You can see the sugar beet plant and its associated irrigated lands when you are standing on the Tosta
Dairy site,

The Regional Board has recently opined that Tosta Dairy has adversely impacted the beneficial uses of
the shallow groundwater through the way it has operated the ponds/manure dryving areas. The RWQCB
has complained specifically about the TDS and Nitrate-N in the groundwater. The RWQCB has also
stated that the shallow groundwater at the site is currently deemed a resource for MUN supply based
upon regulation. though no factual information supporting that conclusion was provided. My response
(again based upon doing most of the groundwater monitoring issues at the nearby sugar beet factory
since 1996) was that the shallow groundwater is naturally that very poor quality.

This report will therefore specifically address whether the technical data supports the position that was
raised &t the past Board hearing that the beneficial uses of shallow groundwater have been impacted by
the Tosta Dairy handling of ponds/manure drying and whether the technical data supports the position

that the shallow groundwater is just naturally that very poor quality.



Since the pond water quality and the manure extract water quality are relevant to this discussion, both
the pond water and the manure have been recently sampled for similar constituents to the groundwater.

I have put all the available groundwater. pond and manure data to date into the spreadsheet that is
attached.

The following table compares three items for the relevant test parameters. The Irrigation Area is the
compilation of background shallow groundwater values agreed to by the RWQCB about ten years ago at
the nearby sugar beet factory. The Tosta GW is the average of ali the groundwater tests that I currently
have at Tosta for MW-1. MW-2, MW-3 and MW-4. It can be seen that TDS and N are present at Tosta
at values remarkably similar to background at the sugar beet factory. I consider that as substantiating
my previous position.

[ also sampled the Tosta Dairy pond water and manure for similar constituents as the RWQCB has
alleged that pond seepage has caused that the very poor quality groundwater to be on the Tosta property.
The dairy has several acres which are used for combined pond areas and manure drying areas. The pond
bottoms are close to the groundwater table, so significant infiltration to groundwater could be expected.
The manure drving is done to evaporate the water out of the manure, so the amount of water which
could come out of the manure is simply the precipitation reduced by effective evaporation. Since the
manure dryving and the ponds have occupied essentially the same parcel of ground over the vears. there
has been a blending of the two from the perspective of what can reach groundwater. Most of the water
is from the pond and some fTom the manure.

The TDS in the pond-manure is much fower than the TDS in the Tosta groundwater (GW). so it is
impossible for the pond-manure to have caused the very poor quality groundwater. 1 consider that as
substantiating my previous position. The N in the Tosta pond-manure is apparently the immobile form,
which would be expected for a manure pond or a manure pile.

frrigation Area | Tosta GW | Tosta Pond-Manure
Parameter
TDS {mg/l) 11,391 10,961 4,532
TEDS (me/fl) 10,780
TOC (mg/l) 4.4
Bicarbonate (mg/!) 800 583 1,926
Hardness (mg/t) 1,342
Nitrogen (mg/1) 40.6 17.9 412
Calcium (mg/t) 425 839 144
Chloride (mg/} 766 3,911 896
Sodium (mg/f) 2,679 2,563 421
Sulfate {mg/1) 6,205 2,492 12
Potassium {mg/l) 4.4 17 650
Boron {mg/l) 21 6
Magnesium (mg/1) 218 624 86
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Note that there are other elevated constituents in the Tosta groundwater. Chloride is most notable.
Again, the pond water-manure extract has minimal chloride compared to the Tosta groundwater, so it
could not have caused it. Sodium is also there as well in a similar amount. Since the shallow
groundwater is virtually at or below sea-level in elevation, it suggests a historical salt-water intrusion
remnant as opposed to a Tosta release.

Regarding the groundwater flow. the RWQCB alleges that there 1s a “mound™ of groundwater coming
out of the ponds which is both highly contaminated and disruptive of the regular direction that

groundwater would move.

I have some old measurements of depth to water from 2012 by others.

Total
Measuring | Water Well
Point | Depth. i Depth, | Groundwater
Weil Date Elevation fi ft Elevation
MW-1 | 7/16/2012 4.36 5.33 21.0 -0.97
MW-2 | 7/16/2012 8.07 6.93 233 1.14
MW-3 | 7/16/2012 3.13 7.60 16.0 -2.47
MW-4 5.76 10.4

MW-2 is the well nearest the wastewater pond. It shows the highest elevation of water on the site,
which 1s consistent with the State’s assertion that there is a “mound”™. MW-3 is the lowest, suggesting
water not in the mound is moving north.

Here are my new measurements (I added MW-4 which is the unapproved-as-vet existing well).

Total

Measuring | Water Well
Point | Depth. | Depth, | Groundwater
Weil Date Elevation ft il Elevation
MW-1 7/3/2013 4.36 6.73 21.0 -2.37
MW-2 | 7/3/2013 8.07 7.48 23.3 0.59
MW-3 7/3/2013 5.13 3.92 16.0 1.21
MW-4 | 7/3/2013 5.76 5.28 10.4 0.48

MW-2 not the highest anymore. so the “mound™ is now missing. Also MW-3 now the highest,
suggesting flow has reversed to the south.

So the available data currently indicates that Tosta is not creating a “mound™ but used to. That means
that there was some discharge of pond water into groundwater. Note that I have so calculated it in my
above analvses.

The next question is whether that “mound” discharge caused contamination of groundwater. MW-2 is
the one closest 1o the pond; MW-1 is farther away. MW-1 is the higher well with most constituents (i.e.
sodium, calcium, magnesium, chloride, conductivity and TDS). MW-2 is the higher well with fewer

[¥B)



constituents (i.e. nitrate, sulfate). Preponderance of evidence says the “mound” has not impacted
groundwater and implies that a “mound”™ would actually improve the groundwater in this area.

The Regional Board has requested that the top of MW-3 be repaired to prevent surface water intrusion.
This is what it looks like now. A drawing regarding a repair is attached. A steel sleeve would be
grouted into the near surface.

In summary. the principal issue to be addressed was whether the shallow, very poor quality groundwater
documented at the site is the result of the Tosta Dairy pond-manure dryving operations or the result of
naturally occurring, similarly very poor quality groundwater found nearby also. 1 conclude that the
Tosta Dairy pond water-manure exiract are not bad enough to have caused the very poor quahity

groundwater and that this site’s very poor quality groundwater is remarkably similar to another nearby
site that I have worked on extensively.



Regarding the beneficial uses of natural groundwater which has a TDS greater than 10.000 mg/l, it is my
conclusion that there are basically no beneficial uses. The MUN designation is generally considered
treatabie 10 3.000 mg/l but there is no shallow groundwater in this area that is less than 3000 mg/l.

Regarding future groundwater monitoring. I would expect that quarterly monitoring of at least the three
approved wells will be required for at least one year, with the same constituents included herein. I
would recommend similar testing of the pond and manure at the same time and, provided that the results
remain similar. that a request for no further groundwater monitoring be made based upon the shallow
groundwater being naturally such poor quality that it has no beneficial uses.

Please call if you have questions or comments in this regard.

. Respectfully submitted.

£ N Lay

; ;j' j z’ ; , g . ,/;";' i
e T

7 .
~~John M. Minnev

CE 32537
GE 602
NEPA 760413
IMM/bf
Attachments: Figure 1, Site Map

Figure 2, Groundwater Gradient 7/3/2013

Figure 3, MW-3 Well Repair

Lab Test Results

Spreadsheet
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CROSS SECTION OF A PROPOSED MON!TORING \NELL JO%*;'IEng
TOSTA DAIRY MW-3
TRACY, CA

ADD A PROTECTIVE

CASING WITH
LOCKING COVER
— CONCRETE BASE

i EXTEND AND ADD !
CASING CAP [“3

So . AN
HAND DIG AND -'l Lo \' W

CONCRETE " T IS ¥
—L—— i—~ MR EXISTING TOP

}-’_ s i OF CASING

SOREHOLE ST ANNULAR SPACE

! B

" o ! nE
WATER TABLE o 5 ~-0 E.'-;' T - ‘]
) - ANNULAR SEAL

CASING : T NEAT CEMENT
2" SCH40 PVC——— = ] POURED INTO
. B ANNULUS

=———FILTER PACK

[
5
;\.

SCREEN— ot
2" SCH40 PVC

) BOTTOM PLUG
TOTAL DEFTH u:i‘-.f.'-.;'—.~.¢-'=::--“:.=";‘ OR Cap
21'-0" JOHN MINNEY, CE 32537, GE 602
17137 ROAD 37
MADERA, CA 93636
(559) 275-5937
*NOT TO SCALE jminney@gmail.com




Herbst, Charlene@Waterboards

From: Mr, Jeff Fleming

Sent: -:’zcay, July 20

To: Herbst, Charis
Gilbertc@Waterboar

Ce: David Avila' Sk

Subjeci: Fuwd: Directive

Attachments: 4206irrgwir1i2-12 z L NHAN NO3N
TDS.pgf 121993114 Totz: Coh orm Bcolipdt, 12199113 Total Coifform Scali paf
12182113 NHAN NO3N TDS.pdf: Henry Tosta Datry- MWsjpg

These are the lab results for monitoriy ng well samples aken Mo v 10 July 2012, Note these are at the Henp

Tosta Dairv, \bmmrhé]!bS&MRﬁzmHJW“T:mnmcmd fzwmﬂmsaﬂhgmmiandMﬁﬁis )

northernmost. A lo ocator map is included. Depth and depth 10 warer 1 a&ngnﬂﬁbemdmkdmaﬁﬂmwmg

email,

Western Dalxy Design Associzstes, Tro
OFF: Z05-848-836742
CEL: 205-840-2363
FR¥Y: 208-3815-8552
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Herbst, Charlene@Waterboards

From: <jefflsm@dairvdesigners coms
Sent: 012 225 Piv

To:

Cc:
Subject:
Attachments:

el Purge Dz MW2 MWI oof

Dgreﬂtwr- C%ea‘n,,; end Abatement Order 25-2022-0708
13 MW,

Here is well sounding dara taken 16 Julv, 2012 for the 3 monitoring wells at Henry 1 osta Dairy,
10 waier, 10ial d':pt‘-i water column heighy, all 1o the nearest hundredth of a foot, and field readings o
wemperatire, conductivity, ORP, and pH.

c£If Fleming

Western Dairy Design Associatss, Irc,

OFF: 2Z0%-248-B874

CEL: 205-340-0362

TAX: 205-8348-85354
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Denele Analytical, Inc.

1232 South Ave. Turlock, CA §5380

CATA R Fhone {(209) 634-9055 - Fax (209) 634-8057

uil,'n

;‘?aﬂ-ﬁ 11

Y A www.denelelab.com

Compliance Analysis Report

Customer Grower
John Minnay John Minnay
17137 Ra. 37 17137 Rd. 37
Madsra , CA 835836 Madera . CA 93836

PURCHASE ORDER: N/A

RECEIVED DATE: 07/1%/2013 4:07 pm
SUBMITTED BY: John Minnay
APPROVED DATE: 08082013 5:36 pm

Monitoring Weali_Sasic (MW _B)
SOURCE: Well Watar

Sample 1D Lab D Analyte Method Ref Result Units

P 130700694 Mitrate (NO3) <30.0 mglL
Ammenia Nitrogen (MH32-N) Sid 4500-NH3 C 0.800 mgiL
Tota! Nitrogan {Ti) < .50 o/l

Laboratory Quakty LCS % MS % MSD % RPD %

Caonirol

Nitrate (NO3) B 203 03¢

Ammioniz Nitozen INH3-NI 94.8 95.€ 4r.2 85

The warranty of Densle Analytical is limited to the accuracy of the analyses of the samples 25 receivad, Denele Anzlylical assumes no

responsibifity for which the customer uses our izst resufis, nor lizbility for any other warranties,
sheil supercade any canflicting 1erms and conditions submitted on cusiomar purchase orde

Denele Analytical | Page 1

rs or other forms submitied for wark.

express or impliad, These terms and conditions

ELAP Certificats No.: 2712




Denele Analytical, Inc.

1232 South Ave. Turlock, CA 95380
Phone (209) 634-9055 - Fax (209) 634-8057

www. denelelab.com

Compliance Analysis Report

Customer Grower

John Minngy John Minnzy

17137 Re, 37 17137 Ra. 37

Madara , CA 93633 hMadera , CA 23836

PURCHASE ORDER: N/A E. coli+Total+Facal Coliform - Waser {E_T.F W
RECEIVED DATE: 07/11/2013 4:07 pm SOURCE: Well Waier

SUBMITTED BY: John Minney
APPROVED DATE: 08/08/2013 5:36 pm

Sample ID Lab D Analyie Method Ref Result Units

W1 $307C0629A Toal Cofiform (SM223) Siv 9223 > 24198 MPN/100mI
Fecal Coliform (S 922209 S 82220 <10 MPNA00mI
E. Coli (5M82238) Siig2238 <10 MPNH 0D

The warranty of Denele Analytical is imited to the accuracy of the analyses of the samples as received. Dansle Analyiical assumes no
regponsibility for which tha customer uses our test results, nor liability for any other warrantiasg, express or implied. Thase terms and conditions
shall supercede zny conflicting terms and conditions submitted on customer purchase orders or oiher forms submittad for woric.

Danzle Anziytical | Page 2

ELAP Ceriificate No.: 2714




Denele Analytical, Inc.

1232 South Ave.

Turlock, CA 95380

Pheng (209} 634-2055 - Fax {208) 634-0057

www.denelelab.com

Customer
Jonhn Minnay
17137 Re. 37

Madera , CA 93636

PURCHASE ORDER: N/A

RECEIVED DATE: 07/11/2013 4:07 pm
SUBMITTED BY: John Minnay
APPROVED DATE: 08/08/2013 5:36 pm

Compliance Analysis Report

Grower

John Minnzy

17137 Rd. 37
Wadera , CA 92638

Monitoring Well - Minerals (MWT)
SOURCE: Well Waiar

Sample 1D Lab 1D Analyte Method Ref Resuit Unils

V-1 130700894 Bicarbonata Alkalinity (ALK-BY  SM 23208 300 gl
Carbonate Alkalinity IALK-C) Shi 23208 <20 mgil
Calciarm {Ca) EPA 200.7 1,200 mgi
Magnasium (Mg) EPA200.7 921 mg/L
Sodium (Na} EPA 2007 7,880 mgiL
Suifate (302} EPA 300.0 2,350 miall
Chioride {Ch) EPA 3000 8,340 mafl

Laberatory Quaiity LCS % hS % WMSD % RFD %

Control

Caicium {Caj 105 101 Tg.4 37

tagnesiom {Mg) 104 LR 8.8 24

S iNa) 102 3.8 248 .4

Sufaie (S04 a2 1234 1197 283

Chioride (Ch 101.8 1213 1235 .86

The warranty of Denale Analyucal is limited 10 the accurac
responsibility for which the customer uses our tast results,

shail suparcede any conflict ting terms and conditions submittd on customer

Denzle Analytical | Page 3

nor liability for any

y of the analyses of the samples as recsived. Denale Analytcal assumes no
OihsT warranties, express or implied, These temms and conditions

purchase crders cr other forms submittad for work.

ELAP Certificate No.: 2714




Denele Analytical, Inc.

1232 South Ave. Turlock, CA 95380
Phone (209} 634-9055 - Fax (208) 634-9057

www.denelelab.com

Compliance Analysis Report

Customer Grower

John Minney John Minney

17137 Rd. 37 17137 Rd. 37

Wadera , CA 83536 Madera , CA B3638
PURCHASE ORDER: NA Total Dissolved Solids (TD3)
RECEIVED DATE: 07/11/2013 4:07 pm SOURCE: Well Warer

SUBMITTED BY: John Minnay
APPROVED DATE: 08/08/2013 5:36 pm

Sample ID LabID Analvie Method Ref Result Uniis

haw-3 130700894 Toial Dissolvad Solids (TDS} Sh 2540C 15.200 mglk

The warranty of Denaie Analytical is limited 1o the accuracy of the analyses of the samples as receivad, Dangle Analyical assumeas no
responsibiity for which the cusiomer usas our tst resulls, nor Hability for any other warrantias, @xprass or impliad. Thess terms and conditions
shall suparceds any conflicting terms andg conditions submitted on customer purchase orders or other forms submitted for work,

Denele Analytical | Page 4 ELAP Ceriificata No.: 2714
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Denele Analviical, inc.

1232 South Ave. Turlock, CA 95380
Phone (208) 834-8055 - Fax (209) 634-9057

vatffee
e
iy www.denelelab.com
Compliance Analysis Report
Customer Grower
John Minney Johr: Minney

17137 Ra, 37
hadsra , CA 93833

PURCHASE ORDER: N/A

RECEIVED DATE: 07/14/2013 2

SUBMITTED BY: John Minnay

07 pm

17137 Rd. 37

Wadera , CA

pH {pH)

APPROVED DATE: 08/08/2013 5:35 pm

93638

SOURCE: Wall Water

Sample D

iab ID

Analyte

Method Ref

Result Units

AW

130700604

pH (PH)

SM4500-H+B

7.58 Units

The warranty of Dengle Analytical is imited to the aceura
responsibility for which the customer uses our

shaif supercede any conflicting

Dengle Analytical | Page 5

ierms and conditions submitied on customer purcha

cy of the anzalyses of the sam
test rasulis, nor lizbility for any othsr warranties, express ar impfied. Thess terms and tandigons

ples as received. Denale Analytica! assumss no
s orders or oiher jorms submitted for work.

ELAP Ceriificate No.: 2714




Denele Analytical, Inc.

1232 South Ave. Turiock, CA 95380
Phone {209) 634-8055 - Fax (209) 634-8057

www.denelelab.com

Customer

John Minnsy
17437 Rd. 37
Madera , CA 93536

PURCHASE ORDER: N/A

RECEIVED DATE: 07/11/2013 4:07 pm
SUBMITTED BY: John winnay
APPROVED DATE: 08/08/2013 3:36 pm

Compliance Analysis Report

Grower

Jonn Minney
17137 R, 37
Wadera . CA 93636

Menitoring Well_Basic (MW_B)
SOURCE: Well Water

Sample ID Lab D Anzlyie Method Ref Result Units

[ 130700698 Nitrate (NO3) <56.0 mgib
Ammonia Nitrogen (NH3-N) SM4300-NH3 C < 0.50 mgik
Total Nirogen {Th) < 0.50 moft,

Laboratory Quality LCS % M3 % MSD % R]PD %

Conircl

Nitrate [NQ3) 8.8 1209 .38

Ammoniz Nitrpean (kH3-N} 806 258 97.2 155

The warranty of Denele Analytical is imited o
responsibiilty for which the customer uges our
shall supercade any conilicting te

Denele Analytical | Page &

ihe accuracy of the analyses of the samples as received. Densle Analytical assumes no

test resulis, ner liabifity for any cther warranties, express or Implied. These lerms and conditions

rms and cenditions submitted on customar purchase orders or athar forms submittad for work.

ELAP Certificate No.; 2714




Denele Analytical, Inc.

1232 South Ave. Turleck, CA 95380

RERELE] pnone (209) 634-0055 - Fax (209) 534-9057

www.denaielab.com

Customer

John fdinnay
17437 Rd. 37
hadera , CA 23836

PURCHASE ORDER; N/A

RECEIVED DATE: 07/11/2013 4:07 pm
SUBMITTED BY: John Minnsy
APPROVED DATE: 08/08/2013 5:38 pm

Compliance Analysis Report

Grower

Jahn Minnay
17137 Rd, 37
Mzdera , CA 83638

Totzat Dissoived Solids {TDS)
SQURCE: well Watar

Sample 1D LabiD

Analyie Method Ref Result Linits

W2 130700888

Total Bissolved Sailds {THS) Siv 2540C 4,800 mail

Tne warranty of Denale Analytical is limited w the accuracy of the analyses of the sampies as raceived. Denels Analyical assumes no
responsibility for which the customer uses our st resuits, nor liavility for any omer warranties, express or implied. These terms and conditions
shali supercede any confiicting terms and conditions submitted on customer purchasa orders or other forms submitied for work .

Densle Analytical | Page 7

ELAP Cenificate No.: 2714




Benele Analytical, Inc,

1232 South Ave. Turlock, CA 95380
RENELE] pnone (200) 634-0055 - Fax (209) 634-9057

www.denzslelab.com

Compliance Analysis Report

Customer

Grower
John Minney Join Minney
17137 Rd. 37 17137 Ra. 37
Madera , CA 93635 Madera , CA 93636

PURCHASE ORDER: N/A Monitoring Well - Minerals (MW7)
RECEIVED DATE: 07/11/2013 2:07 pm SOURCE: Wait Watar
SUBMITTED BY: John Minney

APPROVED DATE: D8/08/2013 5136 pm

Sample ID Lab D Analyie Method Ref Result Units

B2 130700898 Bicarbonate Alkalinity {ALK-B}  Sh1 23208 1,000 mait
Carbonate Alkalinity (ALK-C} SM 23208 <20 mglt
Caizium (Ca) EPA 200.7 517 mgft
Magnesium (Mg) EPA 200.7 1,050 mgi
Sedium (Na) EPA 2007 5,560 ma/L
Sulfate (S0} EPA 3090 5,880 mgli.
Chiorige (Ch EPA 3000 4,530 maiL

{_aboratory Quality LCS % MS % MSD % RPD %

Control

Celcium (Ga} <05 141 352 a7

iMagnesium (Mg 104 28.g B85 24

Sodium (Na} 102 855 255 1.0

Sulfate (304§ 1082 1244 1197 293

Chvorige 1CH 10%.8 121.3 1235 55

The warranty of Denai2 Analytical is imitec fo the atcuracy of the analysaes of the
responsibility for which the customer uses our test rasults, nor fiabllity
shall supercece any conflicting terms and condit

samples as received. Densle Analytical assumas no
for any othar warranties, sxpress or impiiad. These terms and conditions
iens submitted on customer purchase orders or other forms submitied for work,

Denslz Analytical | Page 8 ELAP Cenliicate No.: 2712



Denele Analytical, Inc.

1232 South Ave. Turlock, CA 95380
Phone (209) 534-9055 - Fax (209) 634-9057

www. denglelab.com

Compliance Analysis Report

Customer Grower

John Minney John Minnay

17137 Rd, 37 17137 Rd, 37

Madera , CA 93836 iiadera , CA 23638

PURCHASE ORDER: N/A E. coli+Toiwi~Fecal Coliform - Water (E_T_F_W)
RECEIVED DATE: 07/11/2013 4:07 pm SCURCE: Well Water

SUBMITTED BY: John Iinney
APPROVED DATE: 08/08/2013 5:38 pm

Sample D Lab ID Analyte Methed Ref Result Uniis

WWE 130700698 Totat Coliform {SI9223) Si 9223 3.0 MPN/DOm!
Facal Coliform {Sivi §222D) S 92220 <10 MPN/100m
E. Coli (SM92235) S$M22238 <1.0 MPRN/100m:

The warranty of Denele Analyticai is limited 10 the accuracy of the analysss of the samples as receved. Dengle Analytical assumeas no
responsibility for which the customer uses our test rasults, nor hability for any othar warraniies, exprass aor impiied. These terms and conditions
shall supercede any conflicting terms and conaitions submittad on customar purchase orders or other forms submitiad for work,

Dengle Analytical | Page 9 ELAP Ceriificate No.: 2714



Denele Analytical, Inc.

1232 South Ave. Turlock, CA 85380
Phone {209) 634-9055 - Fax (209) 634-9057

[
s

TR 5

www.deneglelab.com

Compiiance Analysis Report

Customer Grower

John Minnay John Minney

17137 Re. 37 17137 Rd. 37

Madgra , CA 936836 Madera , CA 23538
PURCHASE ORDER: NtA oH {pH)

RECEIVED DATE: G7/11/2013 4:07 pm SOURCE: well Watar

SUBMITTED BY: John Minnay
APPROVED DATE: 08/08/2013 5:35 pm

Sample ID Lab ID Analyie Method Ref Result Units

TAW-2 130700598 oH (PHY SM4500-H+8 7.58 Units

The warranty of Deneta Analytical is imited to the accuracy of the analyses of the samples a5 received. Danele Analytical essumes no
responsibility for which tha customer uses our 1est results, nor kiability for any other warranties, express or implizd. These terms ang conditions
sneli supercade any conflicting terms and conditions submitted on customer purchase orders or other forms submitiad for woric

Denele Analyvtical { Page 10 ELAP Certificate No.: 2714
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Denele Analytical, Inc,

1232 South Ave. Turiock, CA 95380
Phone {208) 634-9055 - Fax (209) 634-8057

www.deneielab.com

Custorner

John Minnsy
17137 R, 37
liadera , CA 935638

PURCHASE ORDER: NiA

RECEIVED DATE: 07/11/2013 4:07 pm
SUBMITTED BY: John Minnay
APPROVED DATE: 08/08/2013 5:38 pm

Compliance Analysis Report

Grower

John Minney
17137 R¢. 37
Madera , CA 83636

Total Dissolved Solids (TDS)
SOURCE: Well Watsr

Sample 1D LabiD

Analyie Method Ref Result Units

LAW3 13070088C

Total Dissolved Solids (TDS) S 2540C 7,160 mail

The warraniy of Dengle Analytical is limitad 10 the accuracy of the analyses of the samples as recaived. Denale Analytical assumes no

rasponsibillity for which the customer uses our test results, nor liability for any other warranties, express or implied. Thase terms and conditions
snall superceds any confliciing terms ang conditions submitt=d on customer purchase orgars or other forms submitted for WOrk.

Benele Analytical | Page 11

ELAP Ceriificate No.: 2714




Denele Analytical, Inc.

www.denelslab.com

4232 South Ave. Turlock, CA 85380
Phone {(208) 634-8055 - Fax {209) 634-8057

Compliance Analysis Repori

Customer

John Minnay
17137 Ra. 37
Wacera . CA 83836

PURCHASE ORDER: NiA

RECEIVED DATE: 07/11/2013 4:07 prm
SUBWMITTED BY: John Minney
APPROVED DATE: 08/08/2013 3:36 pm

Grower

John Minnay
17137 Re. 37
Madera , CA 93838

pH (pH)
SOURCE: Well Water

Sampie 1D LabiD Analyie

Method Ref Result

Units

LAW-3 13070068C pH (PH)

SM4500-H+B 7.51

Units

Tne warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denale Analytical 2ssumas no

responsibility for which the customer uses our fest resulis, nor lianility for any other warranties, expross or implied. These ta

rms and conditions

shall supsrcede any conflicting terms and conditions submitted on customer purchass orders or other forms submitied for work.

Denete Anaivtical | Page 12

ELAP Cenificate No.: 2714




Denele Analytical, Inc.

T™h
3054

o

S 1232 South Ave. Turiock, CA §5380

RERELE] prone (209) 834-6055 - Fax (209) 534-9057
Q\I‘.’M i
,‘,‘.‘aﬁ‘: £
¢l www.denelalab.com
Compliance Analysis Repori

Customer Grower
John Minney John Minngy
17137 Ra. 37 17137 Re. 37
Wadera . CA 93536 iadera . CA 93838
SPURCHASE CRDER: WA E. cofi+Total+Fecai Cefiform - Water (E_T_F_W)
RECEIVED DATE: 07/11/2013 4:07 pm SOURCE: Wall Watsr

SUSMITTED BY: John Minney
APPROVED DATE: §8/08/2013 5:38 pm

Sample iD Lab ID Analvie Method Ref Resuit Units

MW3 13070050C Tota! Coliform [(Shi8223) Siv 9223 2,143 WMPNA100mE
~aca! Coliform (SM 82220 SM 92220 <10 MPNMOOmt
E. Coli (SM82238) SMe2238 <10 MPNA0Om]

Tne warranty of Danale Analyticat is fimized 1o the 2ccuracy of th
responsibility for which the customer uses our test rasuits, nor |
shall supsrcede sny confiicting terms and conditions subrmitted

@ analyses of the samples as recaived. Densle Analytical assumes nio
iability for any other warranties, exprass or implied. Thase tarms an¢ conditions
o custemer purchase orders or other forms submitted for work.

Danele Analytical | Page 13 ELAP Certificaie Wo.: 2714



Denele Analytical, Inc.

1232 South Ave. Turiock, CA 25380
Phona (209) 634-9055 - Fax (209) 634-9057

www denelelab.com

Customer
John Minnay
7137 Rd. 37

Madera , CA 93636

PURCHASE ORDER: NiA

RECEIVED DATE: 07/11/2013 4107 om
SUSMITTED 2Y: John Minnzy
APPROVED DATE: 08/08/2013 5:35 om

Grower

John Minney
17137 Rd, 37
Wadera , CA 93638

Compliance Analysis Report

Monitaring Well - Minerals (MW7)
SOURCE: Well Water

Sample ID Lab D Analyte Method Ref Resul Uniis

W2 13670083C Bicarbonaie Alkalinity (ALK-B) S 23208 560 mg/L
Carbonate Alkalinity {ALK-C) S 23208 <20 mg/t
Calcium (Ca) EPA 2007 708 mgiL
Magnesium (Mg) EPA 2007 238 mgit
Sodium {Na) ERA 2007 1,080 mg/l
Sulfetz (S04 EPA 300.0 3,250 mgfl
Chloride (T EPA 3000 1.800 mgil

Laboratory Quzifty LCS % WS 2% MBS % RPD %

Cantrol

Caicium (Caj 105 101 852 <7

Hagnasium (Mg} 102 jelaRe] 35,8 2.4

Sodium {Na) 102 855 948 w0

Sulfale {504} 1082 1244 2197 283

Chionge (Cit 1018 1213 1223 1.58

The warranty of Denele Anziytical is Hmitad to the accuracy of tha analyses of the sampias as receivad. Dens
responsibifity for which the custorner uses our test results, nor
shall suparcede any conflicting

Dengle Analytical | Pags 14

12 Analytica!l 2gssumas no

iabifity for any other warraniies, express or implied. These farms and conditions

e s

terms anc conditions submittad on customer purchases ordars of other forms submiited for work.

ELAP Ceriificats No.: 2714



Denele Analytical, Inc.

1232 South Ave. Turlock, CA

www.deneielab.com

95380

Phone (209} 634-9055 - Fax (209) 634-057

Compli

Customear

Jotin Minnsy
17137 Re, 37
Magera , CA 83838

PURCHASE ORDER: N/A

RECEIVED DATE: 07/11/2013 4,07 pm
SUBMITTED BY: John Minnay
APPROVED DATE: 08/08/2013 5:35 pm

ance Analysis Report

Grower

John Minney
17137 Ru. 37
Wladers , CA B3830

Monitoring Well_Basic (M\W_B}
SOURCE: Weil Water

Sample ID Lab D Analyte Method Ref Resuit Uniis

HW-3 13070055C Mitrate (NO3) <250 mg/h,
Ammoniz Nitrogen {NH3-N) Skt 4500-NH3 C < 0.50 mgil.
Total Nitrogen (TN} <0.50 mglL

Laboratory Quality LC8 % MS % MSD % RPD %

Canirol

Nitrai (NO3) 1201 6.39

Ammonis Nitreoen (NH3-N1 &5 8 &7 ES

The warranzy of Danele Analytical is limited 1o the accuracy of the
responsibility for which the cusiomer uses our test rasuiis, nor

snall supercede any conilicting terms and conditions submitie

Denele Analytical { Page 15

analyses of the samples as received, Denala Anaivlical assumes no

d on customer purchase orders or other forms subrmiitad for work,

iiabiifty for any other warranties, express or implied. These terms and conditions

ELAP Certificate No.: 2714




Denele Analytical, Inc.

1232 South Ave. Turdock, CA 95380
Phong (209} 634-9055 - Fax {208) 634-8057

www denelelab.com

Compliance Analysis Report

Customer

Johr Minney
17137 R, 37
Magera, CA 93838

Grower

John Minney
17137 Rd. 37
WMadera . CA 83535

PURCHASE ORDER: N/A

RECENVED DATE: 07/11/2013 £:21 pm
SUBMITTED BY: John Minney
APPROVED DATE: 08/08/2013 5:36 pm

Wanitoring Well_Basic (MW_B)
SCURCE: Well Waiar

Sample ID Lab D Analyie Method Ref rResult Units

VI 130700704 Nitrate (NC3) <250 mgiL
Ammoniz Nitrogen {NH3-Nj S 4500-NH3 C < 0.50 gl
Total Nitrogen (TN < 0.50 o/l

Laboratory Quality LCS % Me % M0 % RPD 3%

Controi

Nirate {NOG) G188 EEE)

Ammenia Nittoaen (NH3-N) 235 972 1.ES

The warranty of Dengle Analyiical is limited to the accuracy of th
responsibility for which the custom
shail superceds any conflicting t=

& analyses of the Samples as recaived. Densle Analytical assumas no

S uses our lest resuits, nor liability for any other warranties, xpress or implied. These terms and congitions
rms and conditions submitted on customar purchase orders or other forms submitiad far work,

Deneie Analviicat | Page 16 ELAP Cerifficaie No.: 2744



Denele Analytical, Inc.

1232 South Ave. Turlock, CA 95380
Phone (209) 834-8055 - Fax (209) 634-8057

www.denelelab.com

Customer

John Minnay

17137 Rd. 37
Madera , CA §3835

PURCHASE ORDER: N/A

RECEIVED DATE: 07/11/2013 2:21 pm
SUBMITTED BY: John Minnay
APPROVED DATE: 08/08/2013 5:35 pm

Compliance Analysis Report

Grower

John dMinney
17137 Rd. 37
Madera, CA 93636

E. coli=Total+Fecal Coliform - Water (E_T_F_W)
SOQURCE: Well Water

Sampie 1D Lab ID Analyie Method Ref Result Units

AW 130700704 Totat Celfform (SM8223) S 8223 185 MPN00m!
Facat Coliform (S 92220 S 2220 <10 PN 100m
£. Con {SM82235) SKg2238 <1f MPN/00mi

Tha warranty of Denels Analyiical is limited 10 the accuracy of the analyses of the samples as raceived. Densle Analytical assumes no
responsibility for which the cusiomer uses our test rasuits, nor liability for any other warrantias, axprass or implisd. These terms and conditions
shall supercade any conflicing terms ang conditions submitted on customer purchase orders or other forms submitted for work.

Denele Analyticat | Page 17

ELAP Certificate No. 2712




Denele Analytical, Inc.

1232 South Ave. Turlock, CA 85380
Phone (209) 634-9055 - Fax {202) 634-9057

www . denslelab_com

Compliance Analysis Report

Customer Grower

John Minnay John Minnay

17137 Rg. 37 17137 Re. 37

Madzsra , CA 83636 Madsra , CA 93638
PURCHASE ORDER: Nia Toial Dissolvad Solids (TDS)
RECEIVED DATE: 07/11/2013 4:21 pm SOURCE: Well Water

SUBMITTED BY: John Minney
APPROVED DATE: 08/05/2013 5:38 pm

Sample 1D Lab 1D Anglyte Method Ref Result Units

i 130700704 Total Dissolved Solids (TD3) 8M 2540C 8.780 maiL

The warranty of Dengle Analytical is limited to the acturacy of the analyses of the samplas as received. Densle Analytical assumeas no
responsinility for which the customear uses our t2st resuits, nor liability for any other warranties, axprass or implied. These tarms ang conditions
snall supercade any conflicting terms and conditions submittad on customer purchase ordars or other forms submitted for work,

Denele Analytical { Page 18 ELAP Certificate No.: 2712



Denele Analytical, Inc.

Ho o

1232 Scuth Ave. Turlock, CA 85380
Phone (209) 634-9055 - Fax (209) 634-9057

www.denelelab.com

Compliance Analysis Report

Customer Grower

John Minney John Minney

17937 Ra. 37 17137 Rd. 37

hadera , CA 83838 Madsra , CA 83638

PURCHASE ORDER: N/A Monitoring WWall - hMiinerais (MW
RECEIVED DATE: 07/11/2013 4:21 pm SCURCE: Wall Water

SUBMITTED BY: John Minney
APPROVED DATE; 08/08/2013 5:36 pm

Sample ID Lab D Analyie Method Ref Result Units

4 130700704 Bicarbonate Alkalinity (ALK-B}  Si 23208 520 mgil
Carbonate Alkalinity {ALK-C) S 23208 <20 mgil
Calcium {Ca) EPA200.7 959 mgiL
Magnesium {Mg) EPA 2007 357 mg/l
Sodium {Na} EPA 200.7 1,320 mgiL
Sulfats (S04) EPA 300.0 2,310 mgiL
Chiloride (C1) EPA 300.0 4410 jaleli

Labaratory Quality LC8 % M3 % KM8D % RPD %

Control

Caicium (Ca) kb= 01 ¢85 587

Magzngsium {lig) 104 58.9 &5.8 2.4

Sagium (Naj 02 955 45 1.0

Suifate (S04} 082 87 283

Chiaride (Cii 1018 1235 &5

The warranty of Denzle Analytical is limited to the accuracy of tha enalyses of the samplas as raceived. Danale Analytical assumes no

responsibitily for which the customer uses our test resulls, nor liability for any other warranties, exprass or implied. Thesa terms and conditions

shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work.

Dengle Analytical | Page 19

ELAP Cartificata No.: 2714




Denele Analytical, Inc.

1232 South Ave. Turlock, CA 85380
Phone (209} 634-9055 - Fax {209) 634-3057

www.denelelab.com

Compliance Analysis Report

Customer

Johr Minney
17137 R4. 37
Maderz , CA 93835

PURCHASE ORDER: N/A
RECEIVED DATE: 07/11/2013 £:21 pm

Grower

John Minnay
17137 Re. 37
Maders . CA 83838

pH {pH}
SOURCE: Wall Waier

SUBMITTED BY: John Minngy
APPRCOVED DATE: 08/08/2013 5:36 pm

Sample 1D Lab iD Analyte Method Ref Result Units

Sh4500-H+8 7.73 Units

WS 13070070A oH {PH)

The warranty of Denate Anelytical is limited to the accuracy of the analysss of the samples as received. Dencle Analylical assumes no
resgonstbility for which the customer usas our test resulis, ner Hability for any other warranties, exprass or impliad, These terms and conditions
shall superczds any conflicting terms and cenditions subrnitted on customer purchase orders or oiher forms submitted for WOTH.

Dengle Analviical | Page 20 ELAP Certificate No.; 2714



Benele Analytical, Inc.

1232 South Ave. Turlock, CA 95380
Phone {209) 634-9055 - Fax (209) 8§34-9057

witles .
M o
! . www.densleiab.com

Compliance Analysis Report

Customer Grower

John Minnay John Kiinnay

17137 Rd. 37 17137 Rd. 37

hMaderz , CA 83638 Madsra , CA 83636
PURCHASE CRDER: N/A Tota! Fixed Solids (TFS)
RECEIVED DATE: 07/11/2013 &:22 o SOURCE: Procass Waste Water

SUBMITIED BY: John Minney
APPROVED DATE: G8/08/2013 5:36 pm

Sample 1D Lab 1D Analvie Method Ref Result Units

Pend 1307007 1A Fixed Dissolved Solids (FDS) Sh: 2540C 2740 mail

The warranty of Denele Analytical is imited 1o the accuracy of tha anziyses of the semples a5 received. Denzle Analylical agsumes no
responsibility for which the customer uses our test results, nor liability for any other warranties, express or implisd. Thess terms and conditions
shall supercedes any confiicting terms and conditions submitied on cusiomer purchase ordars or other forms submittad for work.

Denzle Analytical | Page 21 ELAP Ceriificate No.: 2714



Denele Analytical, Inc.

www denelelab.com

1232 South Ave. Turlock, CA 85380
Phone {209) 634-2055 - Fax {209) 634-0057

Compliance Analysis Report

Customer

John Minnay
17137 Ra. 37
Madera , CA 935635

PURCHASE ORDER; N/A

RECEIVED DATE: 07/11/2012 4:22 pm
SUBMITTED BY: John Minnay
APPROVED DATE: 08/08/2013 5:36 pm

Growear

John Minnsy
17137 Rd. 37
Madera , CA 83538

PH (pH}
SOURCE: Process Wasie Water

Sample ID Lzb D Anglyte

Method Ref Result

Units

Pond 13070071A pH {PH}

Shig300-H+B 7.82

Units

The warranty of Danele Analytical is limited to the atcuracy of the analysas of the samples as raceivad. Denele Anat
responsibility for which the customar uses our test results, nor liability for any ather warranties

shall supercede any conflicting te2rms and conditions submittad on customer purchase ordars or oihar forms submitiad for work.

Deanale Anatylical | Page 22

yiical assumes no
, express or implied. These terms and conditions

ELAP Certificate No.; 2714




Denele Analytical, Inc.

58

™

1232 South Ave. Turlock, CA 95380
Phone (209) 634-9055 - Fax (209) §34-9057

www.deneleiab.com

Compliance Analysis Report

Customer Grower

John Minney John Minnay

17137 Rd. 37 17137 Ra. 37

Madera , CA 93838 Madera , CA 83638

PURCHASE ORDER: N/& Processed Water - H3 & H5 (H8)
RECEIVED DATE: 07/11/2013 2:22 pm SOURCE: Process Wasts Water

SUSMITTED BY: John Minney
APPROVED DATE: 08/08/2013 5:36 pm

Sample 1D Lab D Anzlyte Method Ref Result Units Lbs/10K
Galions

Pong 1307007 1A Zigcirica! Conductivity [EC} EPA 120,1 5.86 mrmhosiem NiA
Soluble Saits (SALT-50L) 3750 pom NYA
Calcium (Ce) EPA 200.7 180 mgll 133
Magnesium (hig) EPA 2087 87.0 mgll 7.28
Sodium {Na) EPA200.7 389 mg/l. 32.5
Potessium (K} ERA 2007 550 mgfl 54.2
Chloride (Cl) ERPA 3000 773 mofl 845
Total Kjeidaht Nitrogen (TKN) SM4500-NH3 C 258 mgil 2135
Ammonium Mitrogan (NHA-N) SM 4500-NH3 C 134 mgfl 128
Phesphorus (P} 3M4500-P £ 31.88 mgft 287
Total Dissolved Solids {TDS) Shi 2540C 3,480 mgll 280
Sulfate (S04) EPA 300.0 137 mg/L 114
Bicarbonate Alkafinity (ALK-BY  SWM 2320B 1.04 mgi. 182
Carbonate Alkalinity (ALK-C) Shd 23208 <20 mglL 0

Laboraiory Quality LCS % MS % MSD % Dup migiL Sample mgil RPD %

Controt

Caletum (Cal ko 106 103 2.9

Kagnesium MAg) 01 ! & T

Sodium (Na) 02 226 2. Qa2

Potagsium (K} 10t 3.2 228 033

Chionde (Cl) 3018 1213 3235 188

Toag! Nitrogen (THA) 101 85.8 85.3 2.0

Ammznium MNiregen (NHE-) 104 924 852 28

Phosahomes (P &7 @18 s 423

Toisl Dissoived Solids (TDS) & 190 ERocs] 4.5

Sulfzz (5043 1002 124 3 9.7 2.83

The warranty of Denele Analvtical is limitad 1o the accuracy of the analyses of the sampies as recalved. Denale Analytical assumes no
responsibility for which the customer uses our test resulis, nor hability for any other waranties, express or implied. These terms and conditions
shall supercede any conflicting terms and conditions submiltter on customer purchase orders or other forms submitiad for work,

Deneiz Analytical | Paga 23 CLAP Cernificaie No,: 2714
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Associates
I{ngizwcr%ﬂa SOTATOTICS ASH1301

08/22/2013
John Minney Invoice
John Minney Engineering A320480

17137 Road 37
Madsra Ranchos, CA 93638

Dear John Minney,

Thank you for seleciing BSK Associates for your analyiical testing nesds. We have preparsd this
report in response to your request for analyiical services. Enclosad are the results of analyses for
samples received by the laboratory on 08/14/20%3 15:40.

If additional clarification of any information is required, please contact your Client Servicas
Representative, John Montierth at (800) 877-8310 or (559) 487-2868.

BSK ASSOCIATES

S - -

John Maontierin

Project Manager

ASHIM0 FINAL Q8222013 1657

1414 Stanislaus Street Fresno, CA 93708 {559) 497-2888 FAX {559) 485-8935 www.bsklabs.com
An Employee-Owned Company } Analytical Testing | Construction Observation f Page 1 of 11 i
Environmental Engineering | Geotechnical Engineering | Matsriais Testing




~ Associates

T 37 N
EngiacessfA Aboratorics

08/22/2013

Case Narrative

Work Order information

Client Name: John Minney Engineering Submitted by: John Minnay
Client Code:  JohnMS5937 Shipped by: Walk-in
Work Order:  A3H1301 COC Number:

Project: General TAT: 7
Client Project:  F12033A PO #

Sample Receipt Conditions

Cooler: Default Cooler Temp. °C: 23.3

Containars Intact

COC/Labels Agree

Sample(s) arrived &t lab on same day sampled.
Pecking Materia! - Other

Initial receipt at BSK-FAL

Report Manacer Report Format
John Minney Final.rpt
AZHIZ0L FINAL 08222013 1657
1444 Stanislaus Street Fresnog, CA 93705 {558) 4872888 FAX (559) 485-6935 www.bsklabs.com
An Employze-Cwned Cempany | Analytical Testing | Construgtion Observation D 7
: o . gl . . | Page2of it
Environmental Engineering | Gaotechnical Engineering | Materials Testing



Associates

PBngincersid aborarorios

Certificate of Analysis

Johin Minney Reportissue Date: 08/22/2013 15:57
John Minngy Enginesring Received Date: 08/14/2013
17437 Rosd 37 Received Time: 15:40

wMadera Ranchos, CA 93538

Lab Sample (D: A3H130t-03 Chient Project: F12033A
Sampie Date: 08/14/2013 13:00 Sampled by: John Minnay
Sampie Type: Composite Matrix: Solid

Sample Description: Composiie Old & Mew Manure

General Chemistry

Anzlyie Weinod Result RL Units ru‘?n;t Bateh Prapared Anglyzed Qual
‘Alkalinity as CaCC3 SK 2320 B 1500 30 mygfiy 20  AB309548 08/22413 082313 X01
Bicarbonate as CaC0O3 Siiz3zn e 1800 30 MmafkQ 2.0 A308B48 (822113 08122113 pteh]
Carbonate a5 Cal03 Sn 2320 8 160 30 malkg 2.0 A308848 0&/2213 9BI22113 X001
Hydroxidz as CaC03 Sn23208 ND 30 maika 2.0 A308548 052213 0622113 X1
‘Chloride, D] Extract 2000 a0 marks 10 A300820 §8IZ2N3 08122113 Xo4
“Nitrate as N, DI Sxtract EPAB00C ND 12 mafka 10 ABOGE20 0822113 03722013 DLo%,
pay]

"pH, Solid at 25°C EPA $0403 3.08 DH Units 1 A308588 08/22M3 q8I22M3 AT
“pH Temperature in °C 251 X01
‘Sulfate as S04, DI Extract SPA 3000 130 100 mgikg 16 AZ0952C 0822413 08i2213 X1
“Total Dissolved Solids, DI WET Sivi 2540C 14000 30 mgil 1 AZQ8851 OBt 08/22113

Wetals

RL
Analyia KMethog Result AL Un wMult  Bateh Prepared Anglyzad Quat
‘Calcium, DI WET EPAED10B 20 G.20 ma‘L 1 AZ08528  08/22/13 Q812213 21.3
TMagnesium, Dl WET EPAS10B T3 .40 maiL 1 A3095828 0872213 0812213
“Sodinm, DI WET ZPA 85108 7190 4 mait, H 4308325 (82213 0B/22113
ASHIZ0! FINAL 08222013 1437
1444 Stanislaus Sireet Fresno, CA 93708 (559} 487-2888 FAX {559} 485-8935 www.bskiabs.com
An Employze-Owned Company | Analytical Testing | Construction Chservation Page 3 of 11 _i
Environmental Enginsering | Geotechnical Enginesring | Matarials Tesiing



Associates

| .ﬂg_mcw%ﬁ»i horarries

General Chemistry Quality Control Repori

Source SLREC RFPD Date

Analyia Result AL Units Level Resuli %REC Limits RPD yme  Analyzsd Quat
Batch: A308620 Analyst. AJT Prepared: 08/21/2013

Blank (A308620-BLK1) EPA 3080.0 - Quality Control ) . o
Chilonds, BI Extract ND 1.0 rmaiks 08121112

Nitraz as N, D Extract ND 3 mgfkg 28/24/13
Suffate as 804, DI Extract ND 20 mgfg 3812113

Blank Spike (A309628-B31} EPA 300.0 - Quality Contrel . o e e
Chlonide, DI Extract 30 1.0 mglka 50 108 e0-110 08/21113
Nitrzte as N, Di Extract 4 0.23 mpikg 11 100 20-110 0872113
Sulfate a5 504, DI Exirast 50 2. mgfkg 54 101 20110 08127413
Biank Spike Dup (A309820-B301}) EPA 300.0 - Quality 9.?‘?559‘. o L . o o
Cripnds. DI Sxiract 50 +.0 m'ky 50 100 804110 1t 20 08/124A13

titratz as N. Df Extract 1 0,23 mgikg 11 g2 20149 o 20 0812913
Sulizte as 804 D Extract 51 0 kg 30 101 96-110  © 20 08124113
Matrix Spike (A309620-M31] EPA 30C.0 - Quality Control o } 3H1301-03 e
Chionide, Df Extract 3600 50 maiky 2300 2000 B80-120 J8/2213 MSIZ Low
Nitratz 25 N, DI Exiract 580 22 mylig 580 ND 8g-120 0812213
Sulfate as 804, DI Exdract 2700 100 mglkg 2500 130 30-120 0822173
Matrix Spike Dup (A309629-MSD1)  EPA 300.0 - Quality Controt o Sourcer ASH30403
Chlgride DI Extract 2603 50 3s] 2500 2000 33 30-120 ¢ 20 0822113 MS02 Low
MNitrame a3 N, DI Extract 530 12 a 580 ND 102 80120 1 0 0822112
Sulfate as S04, Di Exract 2700 100 makg 2500 130 02 80120 2 20 0812273
Batch: A308648 Analyst. CEG Preparad: 08/22/2013
Blank {A309646-BLK1) SM 2320 B - Quality Comtrel o S
Alkalinity as CaCQ3 ND 3.0 my! Q82213
Bicarbonate as CaC03 ND 30 mgf 05/22M13
Carbonatz 2s CaC03 ND 3.0 my! 08/22113
Hydroxide a5 C2003 ND 3.0 mgd 0B/22:43
Blank Spike (A305645-B51) SM BSEQ_BA-KQuaIity Controi o o X
Alralinity as Cac03 100 30 malkg 100 104 50-120 08122113
Blank Spike Dup (A309846-BSD1}  SM 2320 B - Quality Control e
Alizlinity as CaC03 110 cR) fagistine] 100 198 30-120 20 45122113
Dupticate (A308646-DUP1}  SM 2320 B - Quality Control o B o ~ Source: A3H1301-03
Adialinity as CaC03 1800 30 maikg 1600 g 10 0g:zan3
Bicarbonate as CaCO3 1706 3o my! 1800 8 10 08/22i13
Carbanate as CaCO3z 140 kldl mgka 180 11 10 0522113 DR
Hydroxide as CaCG3 MND 20 mgfke NE 10 09812243
Batch: A309861% Anslyst; DEH Preparad: 03/21/2013
Biank (A302651-BLKT) SM 2540C - Quality Control )
Tota! Dissclved Sobids, DIWET ND 50 maiL 03/22/13

ARHI

) FINAL 08222015 1657

1414 Stanislaus Street Fresno, CAS3708

{549) 497-2888

FAX (558) 485-6935

An Employee-Owned Company | Analytical Testing | Construction Cbservation
Environmental Engingaring | Geotschnical Engineering | Materials Tasting

www.bsklabs.com

| Pagedof11 |
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el
Pawincers{d hborurornics

General Chemistry Quality Control Report

Spike Source %REC RPD  Date
Analyts Result AL Units Lavel Result UREC Limits  RPD Limit Analyzed Qust
Batch: A309661 Anzlyst: DEH Prepared: 08721/2013
Blank Spike (A309861-851)  SM 2540C - Quality Cantrol - _ o
Total Dissolved Schds, DI WET SE0 590 malt 1000 a5 To-130 08122113
Duplicate (A309681-DUP1} M 2540C - Quality Controt I Source: ASH1301-03
Totzl Dissslved Sofics. DI WET 15000 3.0 mail 002 1 20 082213
Batch: A309668 Analyst. RCN Prepared: 0B/22/2013
Duplicate {A308868-DUP1) EPA 9040B - Quality Contro[ . Source: AZH1301-03 R
oH. Sclid at 25°C 8.02 oH Units 8408 5 20 0R22M3

AFHIR01 FINAL 08222013 1657

1414 Stanislaus Street Fresno, CA 93708 1558} 497-2888 FAX (559) 485-6935 www. bsklabs.com
An Empioyse-Owned Company | Analytical Tesiing ! Construction Obsarvation E Page 5 of 11 i
Environmental Engineering | Geotechnical Engineering | Matenals Testing -



Associates
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Metals Quality Control Report

Spike Source 2REC rPD Daw
Analyis Result HL Units Level Rasult BREC Limits RPD Limg  Analyzed Qual
Batch: A308828 Anglyst NRE Prepared. 08/22/2013

Blank (A309628-BLK1) EPAB010B - Quality Control o
Caleiur, DI WET 1.7 .20 mgiL

tagnesivm. O WET ND 0.40 mafL
Sodium, Tl WET ND 4.0 mgil

Blank Spike (A309628-B51) EPA 60108 - Quality Control

103

) ma/L 50

Calciurm. DIWET 83 5.48 75-125
Magnesium, DI WET e G340 g/l a0 B T5-123
Sodium, Bl WET g2 &0 mail 34 102 75-123
Blank Spike Dup (A309628-55D1)  EPA 80105 - Quality Control ) - o . .
Calcium, DI WET 34 0.40 mygi, 30 03 75125 2 20 GE/22173
flagnesium, DI WET 78 440 magll &0 gz 75-935 4 24 8B/22112
Sodium, D WET 31 4.0 mgiL 80 102 73928 0 20 08122:13
Duplicate (A309828-DUP1) EPABG10B -QualityContrel  ~~ ~~ ~ ~ ~~  Source: A3H1301-03
Calcium, DI WET 44 G40 mgh 40 1 26 0822143
tAagnesium DI WET 83 540 mgil 73 i3 20 0822743
Sodium DI WET 780 49 mgfl. 0 @ 20 08i22/13
Matrix Spike (A309628-MS1) EPA 60108 - Quality Centrol 1 _
Calcium, DEWET 120 040 mgil 80 40 125 08122113
Magnsesium, DIWET 150 0,40 mgil 80 73 Elo] T3-125 08722113
Sodiur, DEWET 800 £0 malt g0 740 108 73-123 082213
Matrix Spike Dup {A308628-M5D1) E_F.i_\_S_O‘igEL- qu_a[l_t_y_C@_tﬁ)j o . R B S?”E"-E A3ﬁi:!ﬁ‘lr§>‘70‘i»03
Caleium, D WET 120 0.40  maiL 80 40 400 75125 1 20
ldzgnesium. DI WET 150 0.40 ML B0 73 jels) T35 20
Sodium, DI WET 310 5.0 mgiL g0 710 113 T3.125 1 20 G3/22013%
ASH1I30 FINAL 98222015 1637
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Certificate of Analysis 0872212013
Notes:

The Chain of Cusiody documant and Sampis iniegriy Sheat are pan of th
Any remaining sample(s) for 1zsting will be disposed of one month from th

= analyiical r2por, i

& finzl report cate unless oihar aranNgemMEents are made in
zdvance.
Sampla(s) received. prepared. and analyzed within the method specified critaria unless olnerwise neted within this repor.
The results relatz only to the samples analyzed in actordance with test(s) requesiad by the cfient on the Chain of Custady documan:. Any
analytical quality conirel exceptions to method critena that are 0 be consigerad whan evaluating these rasulis nave been flagged and are
defined in the data quaiifizrs seetion.
All rasults are expressed on wat weight basis unless othenvise spatified,
Al posigve resulis for SPA idethods 504, and 522 2 require the analysis of a Field Res
& contamination ervor from field sampling stegs. If Field Reagen! Blanks were not subm
not been perinrmed

’ Resulis contamned in inis analytos! rapon must be reproguded n 15 entirety.
Samplas colleeted by 58K Analytical Leboramries were collesiad in acordants with the BSK Sampling ang Colizstion Standard Oparating
Procedures.
85K Analytical Laboratories ceniifies that the test rasults contamed in ths raoon mes all 12
applicable cenfied drinking water chemisiry analyses unless qualified or noted in tne Case Narrauve,
Analytical date contained in this report may be used for regulztony purposas 1o mee! ine requiremants of the Feders! of State drinking watsr
wastewater. and hazardous wasts programs.
J-vaiue s 2quivalznt to DNQ (Detected. not quantified) which is a trace valug, A tracs valuz is an analytz defecied petween the MDL and the
laboratory reporting limit. This result is of an unknows daiz qualty and is only qusliizive (estinmated). Saseling noise. calibraion curve

ant Blank (FRE) to conilm that the resulis arz not
=d with the samples, this method raguiremant as

extrapolation pelow the lowast calibrator. mathed dlank detsciions. end integration enifatis can ali produce azparent DNQ valuss which
contribuie to the un-relizbility of these values.

{1} - Residual chlorine and pH anzlysis have a 15 minuts helding time for both drinking and waste water samples as defined by the SPA and
40 CFR 138, Waste water and ground vaaler monitoring well) semples must be field Rller=d 10 meet the 15 minuta holding timg for dissolveg
metals,

' - This s not & NELAP accrediied analyie.

Summations of nzlytes {i.e. Total Trhelomethanes) may appaer o add indivigual amaunts incorraetly, chug 1o raunding of 2nalyie values
seeumng Defore or afier the total value is caloulziad, as well 25 rounding of ths total value.

RL Multiplier 13 e factor used to adjust the reporiing lmit (BL) due to vanasions in sample preparalion proceduras and dilutions required for
rmatrx interfersncss.

Certifications: Please refer to our website for a copy of our Accradited Fialds of Testing for each certificattion.

State of California - ELAP 1180 State of Nevatia CADD782000A
State of California - ELAP (Rancho Cordova) 2435 State of Hawail 04227CA
tzte of Calliomia - NELAP 04227CA State of Oregon 4917

State of Washington jatelary Statz of Gregon - NWTPH 4921
Definitions and Flags for Data Qualifiers
mgil Miligrams/Liter (ppmy) MDL iiethod Delatiion Limit MDAES; w2l Achviyy
mgkg:  Kalligramsi¥ilogram (pom) RL Reporting Limit: DL x Dilution MPN: Most Probable Number
g/l Micrsgrams/iLitar {ppa) ND None Detetted ai RL CFU Colony Forming Unit
WK Aicragrams/Kiiogram (ppb) PG, Picocuriss per Liter Absznt Lass than 1 CFU100mLS
% Parcent Recovered {surogeias) ALKult  RL Multiplisr Present. 1 or more CEUACOmML
NR: Nan-Reporiable
K01 Sample znalyzed using DISTLC axtrac: per client request
MS02 Matrix spike recovary was low: the assogiatad blank spiks TECOVErY WEBS acteplatie.
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Certificate of Analysis 0B/2212013

DPO Sampis Duplicaie RPD sxcesdad (ne mathod acceptancs limit.
BLos Sample required dilution dus to matrix or high concantration of non-target enalyte.

Analyte deteciac in associated mathod blank. Rsanalysis was not atiempted because the reponted result was >0 that
found i the blank. Szmpls resuit may be.in pen aitnbuiabls (o ambisnt lsborstory background

w
L)

Anglyte present i method blank above rapoding Iimit,

m
ey
«©
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