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LEE N. SMITH - SBN: 138071 
WEINTRAUB TOBIN CHEDIAK COLEMAN GRODIN 
4800 Capitol Mall, 11 `h Floor 
Sacramento, California 95814 
Telephone: (916) 558 -6000 
Email: LNSmith@weintraub.com 

THOMAS H. TERPSTRA - SBN: 142972 
STACY L. HENDERSON - SBN: 222216 
THOMAS H. TERPSTRA 
A Professional Corporation 
578 N. Wilma Avenue, Suite A 
Ripon, California 95366 
Telephone: (209) 599 -5003 
Facsimile: (209) 599 -5008 
Email: tterpstraathtlaw.com 

shenderson@thtlaw.com 

Attorneys for Petitioners 
Henry J. Tosta (dba Henry Tosta Dairy), 
Henry J. Tosta Jr. Family Limited Partnership, 
and Henry J. Tosta Trust 

BEFORE THE CALIFORNIA STATE WATER RESOURCES CONTROL BOARD 

In the Matter of Henry J. Tosta (dba Henry ) Case No. 
Tosta Dairy), Henry J. Tosta Jr. Family ) 
Limited Partnership, and Henry J. Tosta ) 
Trust's Petition for Review of Action by the ) PETITION FOR REVIEW; REQUEST 
California Regional Water Quality Control ) FOR HEARING 
Board, Central Valley Region, in Issuing ) 
Administrative Civil Liability Order No. R5- ) California Water Code § 13320 
2013 -0095 ) 

(Adopted July 25, 2013) 
) 
) 

I. INTRODUCTION 

Pursuant to California Water Code § 13320 and Section 2050 of Title 23 of the Californi. 

Code of Regulations, Henry J. Tosta (dba Henry Tosta Dairy), Henry J. Tosta Jr. Family Limited 

Partnership, and Henry J. Tosta Trust (collectively "Petitioners ") hereby respectfully petition the 

California State Water Resources Control Board (the "State Board ") to review and either sei 

aside Administrative Civil Liability Order No. R5 -2013 -0095 (the "ACL Order ") adopted by the 
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Regional Water Quality Control Board, Central Valley Region (the "Regional Board ") on 

July 25, 2013, or reduce the penalty; further, Petitioners request an opportunity to be heard on 

this matter. A true and correct copy of the ACL Order is attached hereto as Exhibit A. 

II. EXHAUSTION OF ADMINISTRATIVE REMEDIES 

Petitioners submit this Petition in compliance with Water Code § 13320. Petitioners each 

fully participated in the review process for the ACL Order. Throughout the process, Petitioners 

challenged the Regional Board's authority to adopt the ACL Order by submitting written 

evidence and oral testimony prior to and at the hearing held on July 25, 2013. 

III. NAME, ADDRESS, TELEPHONE NUMBER, 
AND EMAIL ADDRESS OF PETITIONERS 

Henry J. Tosta (dba Henry Tosta Dairy), 
Henry J. Tosta Jr. Family Limited Partnership, 
and Henry J. Tosta Trust 
20662 San Jose Road 
Tracy, California 95304 
Telephone: (209) 814 -0139 
Facsimile: (209) 836 -1286 

Petitioners request that all materials in connection with the Petition and administrative 

record be provided to Petitioners' counsel as follows: 

Lee N. Smith 
WEINTRAUB TOBIN CHEDIAK COLEMAN GRODIN 
4800 Capitol Mall, 11th Floor 
Sacramento, CA 95814 
Telephone: (916) 558 -6000 
Email: LNSmith n weintraub.com 

Thomas H Terpstra 
LAW OFFICE OF THOMAS H. TERPSTRA 
578 N. Wilma Avenue, Suite A 
Ripon, California 95366 
Telephone: (209) 599 -5003 
Facsimile: (209) 599 -5008 
Email: tterpstra(c?,thtlaw.com 

/// 

/// 

/// 
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IV. THE SPECIFIC ACTION OR INACTION OF 
THE REGIONAL BOARD WHICH PETITIONERS 

REQUEST THE STATE BOARD TO REVIEW 

Petitioners seek review of the Regional Board's Administrative Civil Liability Orde 

No. R5 -2013 -0095; in particular, the penalty amount is excessive and not supported by an 

evidence. 

V. THE DATE ON WHICH THE REGIONAL BOARD 
ACTED OR REFUSED TO ACT 

The Regional Board adopted the ACL Order on July 25, 2013. 

VI. A STATEMENT OF THE REASONS THE ACTION OR 
FAILURE TO ACT IS INAPPROPRIATE OR IMPROPER 

As explained in more detail in the Statement of Points and Authorities herein, the actio 

of the Regional Board was inappropriate for the following reasons: 

1. Petitioners were denied due process of law under the federal and state constitution 

and statutory rights for evidentiary reasons, as well as conflicts of interest that wer 

apparent at the hearing. Additionally, prejudicial documents were entered into th 

record that should have been excluded. 

2. Because the prosecution team presented no admissible evidence that Petitioner 

actually contributed to the contamination of groundwater, the Prosecution's allegatio 

and the Board's findings and penalty calculations are improper. hi the alternative, th 

evidence submitted was not substantial evidence upon which to base their allegation 

or findings, and the Board's findings and penalty calculations were improper. 

3. The administrative civil penalties are not based on substantial evidence, but wer 

based on speculative and improper testimony, and are thus arbitrary and capricious. 

4. Any penalty should have been predicated on Petitioners' Ability to Pay and o 

Petitioners' Ability to Remain in Business and was not; therefore, the Board failed t 

follow the law and violated its own enforcement policies, regulations, and statutor 

authority, and was therefore arbitrary and capricious. 

5. The applied fine was, and is, excessive because the hearing board made no attempt t 

correlate the penalties to the policy, regulation or statutes. 
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6. The penalty scheme is unconstitutional because the adjudicative body as well as th 

prosecution and advisory team benefit from the issuance of penalties. 

VII. THE MANNER IN WHICH PETITIONERS ARE AGGRIEVED 

Petitioners' due process rights were violated and Petitioners are aggrieved by the AC 

Order as it improperly imposed penalties in the amount of Six Hundred Eighty -Five Thousans 

Dollars ($685,000). 

VIII. THE SPECIFIC ACTION REQUESTED BY PETITIONERS 

Petitioners request that the State Board order the Regional Board to set aside its decisio 

to issue the ACL Order and to suspend all activities in furtherance of the ACL Order, includin 

any and all regulatory actions that will implement the ACL Order or, in the alternative, after 

hearing before the Board, reduce the penalties to levels that take into account regulator 

guidance. Petitioners request a hearing before the Board to be allowed to fairly argue their case. 

IX. A STATEMENT OF POINTS AND AUTHORITIES IN 
SUPPORT OF LEGAL ISSUES RAISED IN THIS PETITION 

As required by Title 23, section 2050(a)(7) of the California Code of Regulations. 

Petitioners include herein a Statement of Points and Authorities in support of this Petition. 

Petitioners request the opportunity to file supplemental points and authorities in support of thi 

Petition once the administrative record becomes available. Petitioners also reserve the right t 
submit additional argument and evidence in reply to the Regional Board's or other interestes 

parties' responses to this Petition filed in accordance with Title 23, Section 2050.5(a) of th= 

California Code of Regulations. 

X. A STATEMENT THAT THIS PETITION WAS 
SENT TO THE REGIONAL WATER BOARD 

In accordance with Title 23, Section 2050(a)(8) of the California Code of Regulations, 

Petitioners emailed and mailed a true and correct copy of this Petition by First Class Mail o 

August 26, 2013, to the Regional Board. The address to which Petitioners mailed the copy is: 

/// 
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Kenneth D. Landau, Assistant Executive Officer 
Central Valley Regional Water Quality Control Board 
11020 Sun Center Drive, Suite 200 
Rancho Cordova, California 95670 
Email: Ken .Landau @waterboards.ca.gov 

XI. A STATEMENT AS TO WHETHER THE PETITIONERS 
RAISED THE SUBSTANTIVE ISSUES OR OBJECTIONS 

IN THE PETITION TO THE REGIONAL BOARD 

Petitioners have fully exhausted all administrative remedies by submitting written an . 

oral comments on the ACL Order. All issues raised in this Petition were raised before the 

Regional Board by Petitioners, such that the Regional Board was fully apprised of the lega 

deficiencies of the ACL Order. Any issues not raised to the Board were due to unavailability o 

evidence or fact that the issues arose after the hearing was closed or they are constitutional issue 

that are not subject to the exhaustion doctrine. 

XII. REQUEST FOR HEARING TO PRESENT ADDITIONAL EVIDENCE 

Petitioners hereby request that the State Board conduct a hearing on this matter for the 

purpose of oral argument and to receive additional evidence. 

MEMORANDUM OF POINTS AND AUTHORITIES 

I. PROCEDURAL BACKGROUND 

The Regional Board adopted Administrative Civil Liability Order No. R5 -2013 -0095 o 

July 25, 2013. This Petition challenges the ACL Order for the reasons set forth herein. 

II. FACTUAL BACKGROUND 

Mr. Henry Tosta has operated a dairy on a site in Tracy since 1994. In 2006, the Regiona 

Board issued a General Dairy Order. The requirements of the Order for submittal of waste plan 

went into effect in or about July of 2011. Mr. Tosta was required to submit certain materials, 

which he did, albeit several weeks late. Almost a year later Mr. Tosta was told the material 

were insufficient. A Cleanup and Abatement Order ( "CAO ") was issued on June 11, 2012 and 

despite his best efforts, the Administrative Civil Liability Complaint was issued a short time late 

(November 19, 2012) for failure to comply. At the hearing, without clear evidence that he ha' 

contributed to any contamination and despite evidence that he had no ability to pay and had no 
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profited from the violations, he was fined $685,000 without sufficient basis. We are appealin 

that Order. 

III. ARGUMENT 

The Regional Board failed to proceed in the manner required by law and abused it 

discretion by adopting the ACL Order with all of the following legal deficiencies. 

A. Petitioners Were Denied Due Process of Law and Statutory Rights. 

It is undisputed that Petitioner, a dairy farmer, has a property interest at stake in thi 

matter and, as such, is entitled to due process of law in any proceeding affecting its propert 

interest.' Yet from the issuance of the CAO and the Administrative Civil Liability Complain 

through the July 25, 2013 Regional Board hearing, this proceeding has been replete witl 

violations of due process and statutory and regulatory procedure to the great prejudice o 

Petitioners.' Of these numerous violations, three are highlighted below. 

1. Petitioners' Repeated Requests for a Continuance Were Summarily Denied. 

The hearing on this matter was scheduled for July 25, 2013. The agenda on the day o' 

the hearing was full, starting at 9:00 a.m. By 4:00 p.m., after more than seven hours of hearing 

and testimony on other items, Board members were noticeably and understandably tired. 

Counsel for Petitioner had previously submitted written requests to the Advisory Teat 

requesting that the matter be continued, both to allow counsel more time to prepare,' and t 
allow Petitioner's expert, Mr. Robert Fuhnnan, to appear personally and testify concemin 

Petitioner's financial condition. In particular, the first glimpse of the Prosecution's penalt 

calculations was in the Prosecution's rebuttal papers two weeks before the hearing. Petititoner 

One court recently observed: "In fact, the broad applicability of administrative hearings to the 
various rights and responsibilities of citizens and businesses, and the undeniable public interes 
in fair hearings in the administrative adjudication arena, militate in favor of assuring that sue 
hearings are fair. (Night Life Partners v. City of Beverly Hills (2003) 108 Cal.App.4th 81.) 
2 For example, virtually every one of Petitioners' objections were overruled by the Chair, ofte 
before the objection was fully stated, and in certain cases, the ruling came before the Regional 
Board members even had possession of the information necessary to fairly resolve the objection. 
Full citations to the hearing transcript will be supplied prior to the State Board's hearing on thi 
matter. 
3 Co- counsel had only been retained two weeks before the hearing, and existing counsel was not 
formally retained for the hearing until about the same time. 
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requested a continuance which is supported by the Board's enforcement policy. Petitioner ha . 

insufficient time to prepare for the hearing and for its expert to address the issue. Inasmuch a 

the ACLC lias been issued more than eight months prior to the hearing date, it is difficult t: 

imagine any prejudice to Regional Board staff or anyone else from continuing the matter for on 

month. Moreover, given the complexity of the case, and in particular, the issue of economi. 

benefit of noncompliance and the discharger's ability to pay a substantial civil penalty, it wa 

evident that the hearing would require several hours of testimony, cross -examination and legal 

argument even without Mr. Fuhrman's testimony. Accordingly, due to the lateness of the hou 

and the unavailability of a key witness, considerations of fundamental fairness and due proces 

required the Regional Board to continue the hearing. Yet, the Regional Board stubboml 

trudged ahead, to the considerable detriment of the Petitioner. 

Regional Board Staff Introduced Numerous New and Conflicting Documents in an 
Attempt to Mislead the Board at the Start of the Hearing Without Giving Defense 
Any Time for Review with the Chair Denying Additional Time. 

As stated previously, the hearing on this matter did not begin until after 4:00 p.m. B 

that time, Petitioner's counsel had been waiting in the back of the room for at least seven hours. 

Throughout the day, Regional Board counsel would come into the hearing room to check on the 

status of prior hearing items, in an attempt to gauge the starting time for the hearing. Despite thi 

fact, at the beginning of the hearing, Petitioner's counsel was provided, for the very first time 

when the hearing started, significant new information in the form of an entirely new Exhibit 26, 

the so- called Economic Benefit of Non -Compliance calculation. The original Exhibit 26 (to the 

ACL) has been provided at the time of issuance of the Administrative Civil Liability Complain. 

in November, 2012, more than eight months earlier. The original Exhibit 26 had been evaluated 

by Petitioner's expert, Dr. Robert Pullman, in his detailed written analysis of Petitioner' 

"ability to pay" any substantial civil penalty, which, of course, would be (and proved to be) 

critical factor in the Regional Board's decision. Because of the improper method used i 

calculating the exhibit, the advisory team presented new variations to which Petitioner objected. 

Upon receipt of the newly revised Exhibit 26, Petitioner's counsel lodged a detailed objection t: 

the submission of this new information at the beginning of the hearing, and once again requester 
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a continuance of the hearing to allow for appropriate time to evaluate the critical ne 

infonnation. This, of course, is entirely consistent with the Enforcement Policy, which provides: 

In some cases, this (new financial information provided in rebuttal or otherwise 
may necessitate a continuance of the proceeding to provide the discharger with 
reasonable opportunity to rebut the staffs evidence. 

A continuance would also have been appropriate considering the prohibition on "surpris 

evidence" as defined in California Code of Regulations, title 23, section 648.4, but wa 

summarily ignored by the Chair. Further, this "new" exhibit recalculated the economic benefit 

back to 1996 even after the Prosecution Team had been admonished by the Advisory Team t. 

use 2010, the date alleged in the Civil Liability Complaint. To compound the confusion, upon 

careful (albeit brief) examination of the Prosecution Team's new Exhibit 26, it was discovere . 

that there were critical mathematical and other errors in the economic benefit calculations fi-o 

2010.' Thereupon, the Prosecution Team submitted yet another new Exhibit 26, with entirel 

different calculations. Once again, Petitioner's request for additional time and a continuance wa 

denied. After a third -round of revisions, resulting in yet another new Exhibit 26, and yet another 

denial of a continuance request, Board members were understandably frustrated, with the Chai 

chastising staff for submitting such "poorly prepared" documents. Nevertheless, the Chah 

refused Petitioner's request for additional time and /or a brief recess to respond to the flurry o' 

new information. Given the complexity of the legal issues before it and the amount of penalty it 

controversy, the lack of time afforded to Petitioner's counsel both to review the documents an . 

then to agree their case included the need to address the evidence in their argument and their 

cross -examination violated Petitioner's right of due process. 

3. Board Violated Hearing Procedures Because "Advisory" Team Members Acted as 
Advocates for Prosecution Team. 

Prior to the hearing on this matter, all parties were furnished with the "Hearing Procedur 

for ACL Complaint R5- 2012- 0564," a document which describes in considerable detail the rule 

and procedures under which the hearing was to be held. Notably, the Hearing Procedur 

The fact that they had alternate versions leads to the conclusion that they were aware that the 
first version misstated the evidence. 
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included important assurances that even though members of the Prosecution Team and 

Advisory Team are employed by the same agency, interact routinely, and in the case of th 

Advisory Team staff (Assistant Executive Officer) is the immediate subordinate of the Chief o 

the Prosecution team, this would (theoretically) not interfere with the separation of their 

functions in this case. Specifically, the Hearing Procedure provided as follows: 

Separation of Prosecutorial and Advisory Functions 

To help ensure the fairness and impartiality of this proceeding, the functions of 
those who will act in a prosecutorial role by presenting evidence for consideration 
by the Board (the "Prosecution Team ") have been separated from those who will 
provide legal and technical advice to the Board (the "Advisory Team "). Members 
of the Advisory Team are: Ken Landau, Assistant Executive Officer, and Alex 
Mayer, Staff Counsel. Members of the Prosecution Team are: Pamela Creedon, 
Executive Officer, Robert Busby, Supervising Engineering Geologist, Charlene 
Herbst, Senior Engineering Geologist, Sean Walsh, Environmental Scientist, 
Gilberto Corral, Water Resources Control Engineer, Ellen Howard, Staff Counsel, 
and Vanessa Young, Staff Counsel.' 

Any members of the Advisory Team who normally supervise any members of the 
Prosecution Team are not acting as their supervisors in this proceeding, and vice 
versa. Pamela Creedon regularly advises the Central Valley Water Board in 
other, unrelated matters, but is not advising the Central Valley Water Board in 
this proceeding. Other members of the Prosecution Team act or have acted as 
advisors to the Central Valley Water Board in other, unrelated matters, but they 
are not advising the Central Valley Water Board in this proceeding. Members of 
the Prosecution Team have not had any ex parte communications with the 
members of the Central Valley Water Board or the Advisory Team regarding this 
proceeding. 

The attempt to separate the prosecutorial and advisory functions is founded o 

considerations of fundamental fairness and due process. Recent case law, indeed an emergir 

judicial trend, acknowledges the difficulties associated with attorneys in the same offic 

providing both prosecutorial and advisory functions before the same body. (Sabey v. Croy o 

Pomona (2013) 215 Cal.App.4th 452.) The situation is fraught with potential and actual 

conflicts of interest --a young attorney representing the Advisory Team who must render advic: 

It should also be noted for completeness, that all of the engineers /staff on the Corn 
Team - charged with helping Mr. Tosta get into compliance; are on the Prosecution team 
loading the dice from the outset. How can Mr. Tosta be expected to come into compliance whe 
those persons intent on prosecuting him are supposed to be helping him comply. 
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which is contrary to the Prosecution Team's case, an Assistant Executive Officer who mus 

disagree publicly with his immediate supervisor, or an Executive Officer who normally advise 

the Board on matters within its jurisdiction, but in this case, is acting as a prosecutor before the 

sanie Board. Clearly, in these instances, a mere prohibition on "ex parte" communications i 

hardly sufficient to resolve the inherent and fundamental conflicts of interest. 

Indeed, a review of the transcript of this hearing reveals that the attempt to separate the 

prosecutorial and advisory functions was an abject failure. Examples are abundant, but tw 
should suffice to prove the point. First, Advisory Team legal counsel struggled mightily to fine 

some middle ground on the critical issue of the starting date for purposes of calculating the 

"Economic Benefit of Non -Compliance," with the result that the Board was hopelessly confuses 

on the issue. This was after he had already made this point clear in the previous Boars 

pronouncements regarding evidence. Here, the attorney knew full well that the Prosecutio 

Team's position that the starting date was 1996 or even 2007 was entirely indefensible, but the 

best he could muster under the watchful glare of his supervisors on the Prosecution Team was 

lukewarm endorsement of the correct date, October of 2010.6 As a result, the Board was le i 

with the impression that it had discretion to choose the starting date of the discharger's alleged 

noncompliance. There clearly was no such discretion, but Mayer's reluctance to advise 

definitively led to a corresponding level of confusion on this critical issue, leading Boar . 

members to simply give up and ignore the ability to pay issue entirely in their final decision. 

This was a crucial issue for Petitioner, because as both experts agreed Mr. Tosta had n. 

ability to pay absent selling all of his properties including his entire herd and dairy. The second, 

and most egregious, example comes in the form of the Assistant Executive Officer's final 

comments to the Board. After all testimony had been submitted, and while the Board wa 

deliberating, and Petitioner's representatives were not allowed to comment upon, it was clear 

Again, for the sake of completeness, the Assistant Executive Officer improperly stated the issu 
near the beginning of the hearing as merely requiring that the Board find evidence going back ti 
1996 to allow the Board to calculate economic benefit that far back, when the real issue wa 
whether the allegation in the ACL alleged violations prior to 2010; not to mention that the Dai 
General Order was issued in 2006, 10 years after they were seeking to find an economic benefi 
from a dairy that cannot pay its bills. 
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that Board members were thoroughly confused as to the proposed calculations of penalties under 

the Enforcement Policy, the relationship between the economic benefit of noncompliance and the 

Petitioner's ability to pay a substantial civil penalty, and the degree of harm to groundwate 

resulting from the alleged violations. Some Board members commented that the Prosecutioi 

Team had failed to provide them with enough infonnation as to the severity of the allege. 

violations. At least three Board members offered their opinion that the civil penalty should b 

somewhere between $125,000 and $250,000. At that point, the Assistant Executive Officer, 

without any prompting from Board members abandoned his role as an advisor as to "legal an . 

technical" matters, and became the Witness for the Prosecution Team, a witness who coul . 

neither be contradicted nor cross -examined, to the clear detriment of Petitioner. In a last- minut: 

attempt to supply what was clearly missing in the Prosecution Team's case, Mr. Landau offere . 

improper and unsubstantiated expert-type opinion testimony as to the nature of Petitioner' 

operation, his reputation, and his alleged "recalcitrance," and urged the Board to impose 

substantial civil penalty, arguing that "penalties are supposed to hurt." The impact o 

Mr. Landau's unsolicited unchallenged testimony was immediate; Board members began 

discussing penalties in excess of $500,000. The Assistant Executive Officer's imprope 

testimony was directly responsible for Board's ultimate decision to impose the civil penalty o i 

$685,000. His testimony in favor of the Prosecution Team (headed by his immediate supervisor 

Ms. Creedon) was unquestionably prejudicial to Petitioner. He also made incorrect, hearsa 

statements with respect to the waste water on the site, and speculation as to why manure was no 

removed from the site. 

These examples unquestionably show that individuals in an in -house environment ar: 

subject to the same personal and pecuniary interests that attend those in private practice. Anyon 

in -house junior to the Agency Attorney has promotions, compensation and employment on th 

line at all times, and so has every incentive to do what they believe the "boss" wants. And the 

boss has every incentive to make sure his or her subordinates get the results that make the bos' 

look good so the boss's job is safe. There is simply no practical difference between that and the 

circumstances in a private law firm, as was the case in Sabey v. City of Po117o77a (2013 
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215 Cal.App.4th 452. Clearly, considerations of fundamental fairness and due process requir 

the State Board to overturn the Regional Board's decision and order a new hearing in which th 

advisory and prosecution functions are truly separated. 

4. The Regional Board's Statutory Penalty Scheme Is Unconstitutional Because it 
Creates Bias. 

Petitioners request that the Board take notice of the order in Blue Diamond Growers v. 

Sacramento Environmental Management, Sacramento County Superior Court Case No. 34 -2011- 

80000940 -CU -WM -GDS. (Attached hereto as Exhibit B to this brief) In this case, Judg: 

Michael P. Kenny found that the process Sacramento County used for ordering penalties violate . 

due process because it did not guarantee an impartial ultimate decision- maker. The bias wa 

created because the County retains a significant portion of enforcement penalties it received, an . 

uses those funds to support its activities. The Court then held that this system violated the 

petitioner's due process right to an impartial adjudicator. (See Exh. B, p. 2.) The appropriate 

remedy, as indicated in that case, is to provide Petitioners with a fair hearing. (See Clark v. Ci 

of Hermosa Beach (1996) 48 Cal.App.4th 1152, 1174.) 

As requested here, the Superior Court in Blue Diamond followed the federal case o i 

Alpha Epsilon Phi Tau Chapter Housing Association v. City of Berkeley (9th Cir. 1997) 114 F.3d 

840. The Alpha Epsilon case held that because the percentage of the money that was collected in 

penalties was such a small portion of the budget there was no prejudice. However where th 

penalties constitute a higher percentage there was potential for bias. Here, in 2011, $10 million 

was used by the State Board from the fun. 

(http: / /www.waterboards.ca.gov/ water_ issues /programs /grants_loans /caa /) in which ACL fine 

are held. 

B. No Admissible Evidence that Petitioners Have Contributed to Contamination of 
Groundwater 

As noted, Petitioners assert that the State Board should apply the Independent Judgment Tes 

wherein the reviewing agency or Court can reweigh the evidence de novo. This is particularl 

necessary here because of the rights that are at stake and because of the new evidence Petitioner 
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seek to admit. However, even if the standard of review is substantial evidence, the State' 

evidence does not rise to that level. Substantial evidence is relevant evidence that a reasonabl: 

mind might accept as adequate to support a conclusion. (See California Youth Authority v. Stat 

Personnel Board (2002) 104 Cal.App.4th 575, or evidence of ponderable legal significance ... 

"reasonable in nature, credible, and of solid value." Young y. Gannon (2002) 97 Cal.App.4t1 

209, 225.) However, case law is clear that opinion testimony of an expert witness does no 

constitute substantial evidence when it is based upon conclusions or assumptions not supporte . 

by evidence in the record. (See, also, Maples v. Kern County Assessment Appeals Bd. (2002) 

103 Cal.App.4th 172, 198, in which an expert's opinion that is premised on facts contradicted b 

evidence in the record does not constitute substantial evidence.) Thus, the conclusions reached 

by the Prosecution's witnesses, including Gerald Hohner and the Assistant Executive Officer, 

should be disregarded. The Regional Board's findings were based on the testimony of these tw . 

witnesses and was thus improper. 

5. Request to Consider New Evidence 

Title 23, section 2050.5(a) of the California Code of Regulations allows for the 

submission of new evidence that was not available at the original hearing. The argument in thi 

section of the brief contains evidence that was not previously submitted; however, Petitioners' 

argument can still be made absent this evidence. However, new evidence further substantiate 

the water tested from Mr. Tosta's dairy pond is of so much higher quality than the groundwater, 

that Mr. Tosta's dairy pond cannot have caused the groundwater contamination. The level o 

contamination in the groundwater is, however, consistent with the low quality of groundwater 

that is found in the surrounding areas. (See Exh. L, Spreckels WDRs to Rebuttal submitted b 

Petitioners; see, also, Declaration of John Minney and associated testimony attached a' 

Exhibit C to this Petition.) 

The evidence should be allowed because, on at least three occasions, Petitioner 

requested that the Board provide Petitioners with an extension. One of the reasons for this wa 

that new counsel and new consultants had recently been retained, and that new samples had bee 
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taken and had not yet been returned by the lab, although they had been promised to be delivere 

before the hearing. They were, in fact, received just before the due date of this brief. 

Thus, the evidence was not available at the time of the hearing, and Petitioners timel 

requested a continuance, stating that these results were forthcoming. Further, staff was also 

aware that the sample was outstanding. Of most significance is that the results of the testin 

clearly support Petitioners' arguments made at the hearing that the Board had no evidence upoi 

which to base their decision with respect to liability and no evidence with respect to the Boar 

and staff's analysis and, consequently, their findings were made with insufficient evidence. 

The additional evidence that has been submitted provides substantial evidence tha 

Mr. Tosta did not create the existing groundwater contamination. Because the State did not hay 

sufficient evidence, the decisions were improper. Petitioners' substantial evidence tha 

Mr. Tosta did not cause the contamination leaves the State Board with no choice but to find tha 

Mr. Tosta is not responsible for the low- quality groundwater in the area of his dairy 

6. Mr. Tosta Attempted to Comply with the Order. 

One of the prosecution's main arguments was that Mr. Tosta failed to comply with th 

original CAO. The Board staff further continues to assert that, because Mr. Tosta violate 

provisions of the general order, he was responsible for contaminating groundwater. In tlr 

beginning of the hearing, it was stated by staff that it was a presumption, but, by closin 

statements, the Prosecution and the advisory staff of the Board stated it as a fact. The Board i 

fact issued its exaggerated fine based on the comments on how badly Mr. Tosta contaminated th 

groundwater -a fact never proven. 

Mr. Minney, even without the need for the new evidence, testified for Petitioners that th; 

groundwater in the area is already degraded and that there was no proof that Mr. Tosta cause' 

levels of contamination despite staff's assertions to the contrary. This information is supporte' 

by evidence that was submitted in the record, which indicates that the groundwater several mile 

away is similar in quality to the groundwater located at the Tosta dairy. In the instance of th 

Spreckels plant, the Regional Board established that Waste Discharge Requirements would b 

based on discharging water of low- quality the same level as Mr. Tosta's groundwater would b 
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inconsistent with the Spreckels' Waste Discharge Requirements. (See Exh. L to Petitioners' 

Rebuttal.) 

The Civil Liability Complaint also contains allegations that only go back as far as 2010 

and, therefore, documents that predate that time have no relevance as to whether or not there i' 

contamination at the Tosta dairy. There are documents in the file that deal with incidents than 

occurred in 2002 and relate to a different location (the Reeves Road heifer facility). Althougl 

Petitioners objected to the admissibility of those documents, they were admitted over objectioi 

and are not relevant here and should not be considered. None of them even have the quality o 

water under the Tosta dairy, and neither are these documents relevant to the Tosta dair 

operations. These documents should never have been entered into the record and are mor: 

prejudicial than probative and should have been excluded. 

Mr. Tosta did attempt to comply with the CAO and, thus, there are numerous indication 

in the record that were ignored by the Board in the effort by Board staff to argue that Mr. Tost . 

was not engaging in attempts to comply. The only evidence presented by staff shows the deptl 

to groundwater and indicates high conductivity. Neither do the Regional Board inspection 

identify any groundwater contamination. 

In the section 13267 letter dated April 15, 2003, the Board states that the detection o' 

ammonia in groundwater in the immediate vicinity of the dairy's wastewater ponds indicates tha 

the wastewater ponds were leaking and adversely affecting groundwater. There is n 

substantiation for this finding. The finding of liability in this case and the assessment o' 

penalties based on this finding of liability are improper because there is no substantial evident: 

in the record that there was contamination caused by Mr. Tosta. Even if there wen 

contamination caused by Mr.Tosta, it is certainly not to the extent that was argued by the 

Regional Board proponents at the hearing. At worst, Mr. Tosta is contributing contamination a 

a lower level than that that already exists in the groundwater, which, although a violation of the 

general order, is not worthy of a $685,000 fine as assessed by the Board. 
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7. Evidence of the 2002 Enforcement Action and the Reeves Road Facilit Shou 
Have Been Excluded. 

As noted above, Board staff introduced into the record evidence of a 2002 spill an 

settlement with San Joaquin County and an unrelated investigation at another property. This, 

coupled with the clearly orchestrated testimony of the Fish & Game Warden tha 

mischaracterized the violation, was prejudicial and deprived Mr. Tosta of his due process rights. 

A. The Administrative Civil Penalties Are Arbitrary and Capricious. 

As set forth herein, Board members were thoroughly confused by the relationshi 

between the ability to pay, the economic benefit of noncompliance, and the application of th 

factors set forth in the Enforcement Policy, and their confusion was only exacerbated by th 

inconsistent and halting advice of their Counsel. As a result of their confusion, Board Member 

failed to properly apply the factors set forth in the Enforcement Policy and consequently impose 

an arbitrary penalty of 60% of the initial ACL Complaint amount. 

B. Under the circumstances, any penalty should have been predicated on Petitioners' 
Ability to Pay and on Petitioners' Ability to Remain in Business. 

Water Code section 13327 states that in assessing a penalty, the Regional Board "shall' 

take into account enumerated factors, including the ability to pay. Thus, it was incumbent upo 

the Regional Board affirmatively to explore and apply these factors to the evidence before it. 

The Prosecution Team submitted a report by Mr. Gerald L. Homer which contained n 

meaningful analysis of Petitioners' ability to pay or to continue in business. Homer's onl 

evidence in support of his conclusion that Petitioners were sufficiently able to pay a large civi 

penalty came in the form of a one -time capital gain in 2009 from the sale of Petitioners' 

replacement heifer stock. During cross examination, Mr. Homer admitted that he was not awar 

that the sale of Petitioners' entire replacement heifer stock was forced by Bank of the West an 

was not a voluntary sale for business purposes. As such, the key piece of evidence relied upon b 

Mr. Homer supports Petitioners' position, not Mr. Homer's position. Furthermore, the recor 

reveals that the Prosecution Team never inquired as to Petitioners' $1.5 million in delinquen 

operating expenses or their property liens and encumbrances (which are a matter of publi 

record). 
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Under section 13327, the "Ability to Pay" and "Ability to Continue in Business" are 

separate factors and need to be addressed separately. In this case, Petitioners' perennial losses, 

together with the excessive amount of a fine grossly disproportionate to the "Economic Benefit' 

or avoided cost, demonstrated that the Board failed to apply a standard (or fair) economic o 

accounting analysis. Moreover, the "Ability to Continue in Business" factor by itself i' 

sufficient to negate other factors. It is obviously part of the public policy behind section 1332 

that, absent some egregious quasi -criminal conduct or exceptional circumstances not presen 

here, the purpose of the statutory construct is not to run legitimate small enterprises out of 

business. 

In summary, Petitioners submit that the penalty should have been predicated or 

competent evidence of Petitioners' ability to pay and to continue in business. It was not. 

Virtually every factor enumerated in Section 13327 either warranted only a modest fin: 

based on these facts, or it was inapplicable, leading to the conclusion that any fine should have 

been modest. The factors are: (1) "nature, circumstance, extent, and gravity of the violation or 

violations" (a generalized factor that was applicable); (2) "whether the discharge is susceptible t. 

cleanup or abatement" (3) "the degree of toxicity of the discharge" (4) "with respect to the 

violator, the ability to pay" (a specific factor that militated in favor of reducing the fine); (5) "the 

effect on ability to continue in business" (a second economic factor that militated in favor o i 

reducing the fine); (6) "any voluntary cleanup efforts undertaken"; (7) "any prior history o' 

violations" (again a specific but mitigating factor); (8) "the degree of culpability" (a relevant, 

potentially non -mitigating factor); and (9) "economic benefit or savings, if any, resulting fror 

the violation." Here, the application of each of these factors strongly militated in favor of a 

significantly reduced penalty. 

Of the nine factors, other than the generalized introductory factor, there were only 

factors arguably militating in favor of a greater fine (factors 2, 3, 6, and 8), while there were 

factors that militated in favor of a reduced fine (factors 4, 5, 7, and 9). Accordingly, the 

proposed penalty should, in equity, have been significantly reduced. 
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Thus, the assessed penalty ($685,000) is excessive, particularly in light of thn 

circumstances under which it was imposed and in view of the testimony at the July 25, 2013 

hearing regarding the financial condition of Petitioner and its ability to pay. The penalt 

therefore is unconstitutional as an excessive fine. The imposition of an excessive fine is viewe . 

as a constitutional violation. (See U.S. Const., 8th Amend.; Cal. Const., Art. I, § 17; see, also, 

Hale v. Morgan (1978) 22 Ca1.3d 388 ($17,300 fine, accrued at $100 per day, imposed on 

landlord for shutting off tenant utilities, found to be constitutionally excessive and violative o 

due process). 

Accordingly, Petitioners respectfully request that if the Board ultimately elects to affirm a 

penalty assessment against Petitioners, any such assessment should be limited to the minimal 

injury incurred, as described herein, and not calculated based upon a daily accrual or any other 

unreasonable arbitrary and capricious template. 

PRAYER 

Petitioners request that the State Board order the Regional Board to set aside its decision 

to issue the ACL Order and to suspend all activities in furtherance of the ACL Order, including 

any and all regulatory actions that will implement the ACL Order. Petitioners request a hearing 

before the State Board to be allowed to fairly argue their case; or in the alternative that the State 

Board reduce the fine to as level commensurate with Mr. Tosta's economic benefit. 

Dated: S a 1 3 
F 
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THOMAS H. TERPSTRA 
A Professional Corporation 

Byf y 
THOMAS H. TERPSTRA 
Attorneys for Petitioners 
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PROOF OF SERVICE 

I, Kay Konopaske, certify and declare: 

I am over the age of 18 years and not a party to this action. My business address is: 578 
N. Wilma Avenue, Suite A, Ripon, California 95366. On the date set forth below, I served th 
following document(s): 

PETITION FOR REVIEW; REQUEST FOR HEARING 

[X] BY U.S. MAIL. By enclosing the document(s) in a sealed envelope addressed to th 
person(s) set forth below, and placing the envelope for collection and mailing, followin 
our ordinary business practices. I am readily familiar with this business's practice fo 
collecting and processing of correspondence for mailing. On the same day tha 
correspondence is placed for collection and mailing, it is deposited in the ordinary cours 
of business with the United States Postal Service, in a sealed envelope with postage full 
prepaid. 

BY FACSIMILE. By use of facsimile machine, telephone number (209) 599 -5008, t 
the person(s) at the facsimile number(s) listed below. I caused the facsimile machine t 
print a transmission record of the transmission, a copy of which is attached to thi 
declaration. The transmission was reported as complete and without error. [Cal. Rule o 
Court 2.301 and 2.306] 

[ ] BY OVERNIGHT DELIVERY. By enclosing the document(s) in an envelope o 
package provided by an overnight delivery carrier with postage thereon fully prepaid. 
[Code Civ. Proc., §§ 1013(c), 2015.5.] The envelope(s) were addressed to the person(s 
as set forth below. 

[] s 
s 

[X] BY ELECTRONIC MAIL (EMAIL). By sending the document(s) to the person(s) a 
the email address(es) listed below. 

[ ] BY PERSONAL SERVICE. I personally served the following person(s) at th 
address(es) listed below: 

Kenneth D. Landau, Assistant Executive Officer 
Central Valley Regional Water Quality Control Board 
11020 Sun Center Drive, Suite 200 
Rancho Cordova, California 95670 
Email: Ken.Landau @waterboards.ca.gov 

State Water Resources Control Board 
Office of Chief Counsel 
Jeannette L. Bashaw, Legal Analyst 
P.O. Box 100 
Sacramento, California 95812 
Email: jbashaw @waterboards.ca.gov 

I declare under penalty of perjury under the laws of the State of California that th 
foregoing is true and correct. 

Dated: August 26, 2013 
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Water Boards 

EomuHO G. BROWN JR. 
GOVERNOR 

MATTHEW ROOFIOuEz 
ECRETARE FOR 
,r.mORmemAL PROTECTION 

Central Valley Regional Water Quality Control Board 

31 July 2013 

Henry J. Tosta, dba Henry Tosta Dairy 
Henry J. Tosta Jr. Family Limited Partnership 
Henry J. Tosta Trust 
20662 San Jose Road 
Tracy, CA - 95304 

FINAL ADMINISTRATIVE CIVIL LIABILITY ORDER 

The Administrative Civil Liability Order has been finalized and your copy is enclosed. 
The payment of $685,000 required under the Administrative Civil Liability Order is to be 

paid no later than 30 days from the date of issuance of this Order, or by 
26 August 2013. Send the check to: 

California Regional Water Quality Control Board, Central Valley Region 
Attn: Della Kramer 
11020 Sun Center Drive, Suite 200 
Rancho Cordova, CA 95670 

Make the check payable to the State Water Resources Control Board Waste Discharge 
Permit Fund, and indicate the Order number, R5- 2013 -0095, on the check. Please send 
a copy of the first check to: 

State Water Resources Control Board, Office of Enforcement, Attn: Vanessa Young 
1001 "I" Street, 16th Floor 
Sacramento, CA 95314 

If you have questions on the Order, please contact Vanessa Young at 
(916) 327 -8622 or at vyounq(a,waterboards.ca.gov. You can also contact me at 

(916) 464 4724 or at cherbstwaterboards.ca.qov. 

Mitt liyzze 
Charlene Herbst 
Senior Engineering Geologist 
Confined Animal Facilities Regulatory Unit 

Enclosure: Final Administrative Civil Liability Order 

KARL E. LONGLEY ScD, P.E.. CHAIR PAMELA C. CREEDON P.E.. BCEE, EXECUTIVE OFFICER 

11020 Sun Center Drive #200. Rancho Cordova. CA 95670 www. waterboarda .ca.gov /centralvalloy 

0 RECYCLED PAPER 



Henry J. Tosta 
Henry Tosta Dairy 

- 2 - 31 July 2013 

cc w /encl: Mr. Thomas H. Terpstra, Esq. 
Mr. Lee N. Smith, Esq. 
Mr. Dennis DeAnda, Assistant Chief, Cal DFW -OSPR -Law Enforcement 
Ms. Vanessa Young, Esq., Office of Enforcement, SWRCB, Sacramento 



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
CENTRAL VALLEY REGION 

ADMINISTRATIVE CIVIL LIABILITY ORDER R5- 2013 -0095 

IN THE MATTER OF 

HENRY J. TOSTA (DBA HENRY TOSTA DAIRY), HENRY J. TOSTA JR. FAMILY LIMITED 
PARTNERSHIP, AND HENRY J. TOSTA TRUST 

SAN JOAQUIN COUNTY 

This Administrative Civil Liability Order (hereafter Order) is issued to Henry J. Tosta (dba 
Henry Tosta Dairy), Henry J. Tosta Jr. Family Limited Partnership, and Henry J. Tosta Trust 
(hereafter collectively referred to as Discharger) based on findings that the Discharger violated 
Cleanup and Abatement Order (CAO) No. R5- 2012 -0708 and provisions of the. Waste 
Discharge Requirements General Order for Existing Milk Cow Dairies, Order R5- 2007 -0035 
(Dairy General Order). Provisions of California Water Code Sections 13268 and 13350 
authorize the imposition of Administrative Civil Liability. 

The Regional Water Quality Control Board, Central Valley Region (hereinafter Central Valley 
Water Board) finds, with respect to the Discharger's acts, or failure to act, the following: 

BACKGROUND 

1. Henry J. Tosta operates Henry Tosta Dairy (Tosta Dairy) located at 20662 San Jose 
Road, Tracy, San Joaquin County. The Henry J. Tosta Jr. Family Limited Partnership 
owns the real property located at 20662 San Jose Road, Tracy, San Joaquin County. 

2. The Tosta Dairy is enrolled under the Dairy General Order, which was adopted by the 
Central Valley Water Board on 3 May 2007. The facility is currently an operating dairy 
and, as of 31 December 2011, houses 1,196 mature cows. As an enrolled facility, the 
Tosta Dairy is subject to the requirements of the Dairy General Order for regulatory 
purposes. 

CHRONOLOGY OF EVENTS 

3. On 1 May 2012 the Central Valley Water Board performed a routine compliance inspection 
of the Tosta Dairy. During the 1 May 2012 inspection, Board staff identified violations of 
the Dairy General Order and inadequacies and deficiencies in the Waste Management 
Plan, including the discharge of slurry manure into areas not designed to contain waste, 
resulting in the discharge of manure constituents to groundwater; excessive accumulation 
of manure within the production area; and failure to produce an adequate Waste 
Management Plan. 

4. On 11 June 2012 the Executive Officer for the Central Valley Water Board issued Cleanup 
and Abatement Order (CAO) R5- 2012 -0708 to the Discharger to address the immediate 
water quality threats from the Tosta Dairy identified during the 1 May 2012 Inspection. 



ADMINISTRATIVE CIVIL LIABILITY ORDER R5- 2013 -0095 
HENRY TOSTA DAIRY, SAN JOAQUIN COUNTY 

5. Staff conducted four inspections of the Tosta Dairy between the date of issuance of the 
CAO and 10 August 2012 and identified an ongoing failure to comply with deadlines and 
directives in the CAO and ongoing threats to water quality. 

6. On 10 August 2012, the Assistant Executive Officer issued a letter notifying the Discharger 
of his failure to comply with deadlines and directives in the CAO. 

7. Staff conducted four inspections of the Tosta Dairy between 10 August 2012 and 
19 November 2012, and identified an ongoing failure to comply with deadlines and 
directives in the CAO and ongoing threats to water quality. 

8. On 19 November 2012, the Executive Officer issued Administrative Civil Liability 
Complaint (Complaint) No. R5- 2012 -0561 to the Discharger recommending that the 
Central Valley Water Board assess the Discharger an administrative civil liability in the 
amount of $1,140,713. 

9. Staff conducted an additional five inspections since the issuance of the Complaint to 
monitor the Discharger's progress with the directives of the CAO and compliance with the 
Dairy General Order. 

REGULATORY CONSIDERATIONS 

10. On 3 May 2007, the Central Valley Water Board adopted the Waste Discharge 
Requirements General Order for Existing Milk Cow Dairies, Order No. R5- 2007 -0035 
(hereinafter Dairy General Order) (Exhibit 1) and a Monitoring and Reporting Program 
(hereinafter MRP) that accompanies the Dairy General Order (Exhibit 2). The Dairy 
General Order and the MRP contain reporting requirements for dairies regulated by the 
General Order. The General Order became effective on 9 May 2007. The Dairy General 
Order is a set of general waste discharge requirements that apply to owners and operators 
of existing milk cow dairies that (1) submitted a Report of Waste Discharge in response to 
the Central Valley Water Board's 5 August 8, 2005 request and (2) have not expanded 
operations since 17 October 2005. 

11. Water Code Section 13268 states, in part: (a)(1) [a]ny person failing or refusing to furnish 
technical or monitoring program reports as required by subdivision (b) of Section 13267, is 

guilty of a misdemeanor and may be liable civilly in accordance with subdivision (b). 

12. Water Code section 13350 states, in part: (a) [a] person who (1) violates a cease and 
desist order or cleanup and abatement order hereafter issued, reissued, or amended by a 

regional board or the state board, or (2) in violation of a waste discharge requirement, 
waiver condition, certification, or other order or prohibition issued, reissued, or amended 
by a regional board or the state board, discharges waste, or causes or permits waste to be 
deposited where it is discharged, into the waters of the state, or (3) causes or permits any 
oil or any residuary product of petroleum to be deposited in or on any of the waters of the 
state, except in accordance with waste discharge requirements or other actions or 
provisions of this division, shall be liable civilly, and remedies may be proposed, in 
accordance with subdivision (d) or (e). 

2 
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VIOLATIONS 

13. Violation #1: The Prosecution Team alleges the Discharger violated Prohibition A.4 of the 
Dairy General Order by discharging manure waste to groundwater from at least 1 May 

2012, the date of the initial inspection, until 16 November 2012, for a total of 200 days. 

The Prosecution Team selected 1 May 2012 as the start date of this violation given that 
the manure waste at the Tosta Dairy remained unchanged from the 1 May 2012 Inspection 
until the time when Board staff sampled groundwater on 12 July 2012. 

14. Violation #2: The Prosecution Team alleges the Discharger violated Section H of the Dairy 

General Order by failing to submit an adequate waste management plan from at least 20 

September 2010, until 16 November 2012, for a total of 789 days. 

15. Violation #3: The Prosecution Team alleges that the Discharger violated directives 1, 1A, 

1 B, 6 and 7 of CAO R5- 2012 -0708. 

A) Violation #3a: CAO Directive 1: Submittal of Production Area Cleanup Plan: As of 16 

November 2012, Directive 1 (Develop a plan for the Cleanup of the Production Area 
of the Dairy) is 145 days late. 

B) Violation #3b: CAO Directive 1A: Removal of Slurry Manure in the Central Portion of 
the Production Area: As of 16 November 2012, Directive 1A (Removal of slurry 
manure in the 3 to 4 acre central portion of the production area) is 82 days late. 

C) Violation #3c: CAO Directive 1 B: Removal of Manure from Two Settling Basins: As 

of 16 November 2012, Directive 1B (Removal of manure from the two settling 
basins) is 51 days late. 

D) Violation #3d: CAO Directive 6: Submission of Revised WMP: As of 16 November 
2012, Directive 6 (Submit a revised waste management plan that describes how the 
selling basins and lagoons will operate in conformance with the Dairy General Order 
including a description of modifications needed to manage slurry manure within the 
existing constructed settling basin /lagoon system) is 82 days late. 

E) Violation #3e: CAO Directive 7: Submission of Groundwater Remediation Plan: As of 

16 November 2012, Directive 7 (Submit a Groundwater Remediation Plan if 

groundwater samples indicate the waste disposal caused pollution to groundwater) 
is 51 days late. 

16. Water Code section 13268(b)(1) provides that civil liability may be administratively 
imposed by a regional board in an amount which shall not exceed one thousand dollars 

($1,000) for each day in which the violation occurs. 

17. Water Code section 13350 states at section (e)(1): The civil liability on a daily basis shall 

not exceed five thousand dollars ($5,000) for each day the violation occurs. 

3 
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18. An administrative civil liability may be imposed pursuant to the procedures described in 

Water Code section 13323. An administrative civil liability complaint alleges the act or 
failure to act that-constitutes a violation of law, the provision of law authorizing 
administrative civil liability to be imposed, and the proposed administrative civil liability. 

19. Pursuant to Water Code section 13327, in determining the amount of any civil liability 
imposed, the Board is required to take into account the nature, circumstances, extent, and 
gravity of the violations, whether the discharges are susceptible to cleanup or abatement, 
the degree of toxicity of the discharges, and, with respect to the violator, the ability to pay, 
the effect on the violator's ability to continue business, any voluntary cleanup efforts 
undertaken, any prior history of violations, the degree of culpability, economic benefit or 
savings, if any, resulting from the violations, and other matters that justice may require. 

20. On 17 November 2008 the State Water Resources Control Board adopted Resolution No. 

2009 -0083 amending the Water Quality Enforcement Policy (Enforcement Policy). The 
Enforcement Policy establishes a methodology for assessing discretionary administrative 
civil liability. Use of the methodology addresses the factors used to assess a penalty under 
Water sections 13327 and 13385 subdivision (e) including the Discharger's culpability, 
history of violations, ability to pay and continue in business, economic benefit, and other 
factors as justice may require. The required factors under Water Code sections 13327 and 
13385 subdivision (e) have been considered using the methodology in the Enforcement 
Policy as explained in detail in Attachment A to this Order and shown in the Penalty 
Calculation for Civil Liability spreadsheets in Attachment B of this Order. Attachments A 
and B are attached hereto and incorporated herein by reference. 

21. Maximum Civil Liability: The maximum administrative civil liability that may be assessed 
pursuant to Water Code sections 13350 and 13268 is $2,732,000. 

22. Minimum Civil Liability: The minimum administrative civil liability according to the 
Enforcement Policy is equal to the economic benefit plus 10 %. Based upon evidence 
received, the economic benefit is substantially less than the $826,991 listed in 

Attachment A. 

23. After considering Attachment A, the Board adjusted the proposed penalty downward in 

consideration of "other factors that justice may require." The Discharger has taken 
preliminary steps to remove excess manure from portions of the site, and has obtained 
funding to conduct additional activities to bring the site into compliance. In light of those 
factors, the penalty is reduced to $685,000. This amount exceeds the economic benefit 
described in Finding 22. 

24. Issuance of this Administrative Civil Liability Order to enforce Water Code Division 7 is exempt 
from the provisions of the California Environmental Quality Act (Pub. Res. Code § 21000 et 

seq.) in accordance with title 14, California Code of Regulations sections 15308 and 15321 

subsection (a) (2). 

25. This Order is effective and final upon issuance by the Central Valley Water Board. Payment 
must be received by the Central Valley Water Board no later than thirty (30) days from the 
date on which this Order is issued. 

4 



ADMINISTRATIVE CIVIL LIABILITY ORDER R5- 2013 -0095 
HENRY TOSTA DAIRY, SAN JOAQUIN COUNTY 

26. In the event that the Discharger fails to comply with the requirements of this Order, the 
Executive Officer or her delegee is authorized to refer this matter to the Attorney General's 
Office for. Enforcement. 

27. Any person aggrieved by this action of the Central Valley Water Board may petition the State 
Water Board to review the action in accordance with Water Code section 13320 and California 
Code of Regulations, title 23, sections 2050 and following. The State Water Board must 
receive the petition by 5:00 p.m., 30 days after the date that this Order becomes final, except 
that if the thirtieth day following the date that this Order becomes final falls on a Saturday, 
Sunday, or state holiday, the petition must be received by the State Water Board by 5:00 p.m. 
on the nèxt business day. Copies of the law and regulations applicable to filing petitions may 
be found on the Internet at: 
http: / /www.waterboards.ca.gov /public notices /petitins /water quality or will be provided upon 
request. 

IT IS HEREBY ORDERED THAT: 

1. Pursuant to Water Code section 13323, Henry J. Tosta (dba Henry Tosta Dairy), Henry 
J. Tosta Jr. Family Limited Partnership, and Henry J. Tosta Trust shall be assessed an 
Administrative Civil Liability in the amount of six hundred eighty -five thousand dollars 
($685,000). 

2. Payment shall be made no later than thirty days from the date of issuance of this Order. 
Payment shall be made in the form of a check made payable to the State Water 
Resources Control Board Waste Discharge Permit Fund, and shall have the number of 
this Order written upon it. 

I, Kenneth D. Landau, Assistant Executive Officer, do hereby certify that the foregoing is a full, 
true, correct copy of an Order adopted by the California Regional Water Quality Control Board, 
Central Valley Region, on 25 July 2013. 

KENNETH D. LANDAU, Assistant Executive Officer 

Attachment A: Narrative Summary of Administrative Civil Liability Penalty Methodology 
Attachment B: Administrative Civil Liability Penalty Methodology Matrix 
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Attachment A - ACL Complaint No. R5- 2012 -0561 
Specific Factors Considered for Administrative Civil Liability 

HENRY J. TOSTA (DBA HENRY TOSTA DAIRY), HENRY J. TOSTA JR. FAMILY LIMITED 
PARTNERSHIP, AND HENRY J. TOSTA TRUST 

SAN JOAQUIN COUNTY 

The State Water Board's Water Quality Enforcement Policy (Enforcement Policy) establishes a 

methodology for determining administrative civil liability by addressing the factors that are 
required to be considered under California Water Code sections 13350, subdivision (a) and 
13327. Each factor of the nine -step approach is discussed below, as is the basis for assessing 
the corresponding score. The Enforcement Policy can be found at: 
http: / /www.waterboards.ca.gov/ water_ issues /programs / enforcement /docs /enf_policy_final l 11709. pdf. 

I. Violation 1: Discharge to Groundwater from the Production Area 

The following steps are used in determining administrative civil liability for the production area. 
discharges. 

Step 1 - Potential for Harm for Discharge Violations 
The "potential harm to beneficial uses" factor considers the harm that may result from 
exposure to the pollutants in the illegal discharge, while evaluating the nature, circumstances, 
extent, and gravity of the violation(s). A three -factor scoring system is used for each violation 
or group of violations: (1) the potential for harm to beneficial uses; (2) the degree of toxicity of 
the discharge; and (3) whether the discharge is susceptible to cleanup or abatement. 

Factor 1: Harm or Potential Harm to Beneficial Uses. 
This factor evaluates direct or indirect harm or potential for harm from the violation. A score 
between 0 and 5 is assigned based on a determination of whether the harm or potential for 
harm to beneficial uses ranges from negligible (0) to major (5). The designated beneficial uses 
of groundwater are municipal and domestic water supply, agricultural supply, industrial 
service supply, and industrial process supply. 

Dairy waste, including manure and urine, can seriously impact groundwater unless the 
discharges are carefully managed. Such discharges can introduce nitrogen, salts, and bacteria 
to the groundwater, either by the movement of waste constituents through soil or by the 
movement of waste constituents through man -made conduits such as improperly constructed 
wells. Nitrogen contamination, in the form of both nitrate and ammonia, pose a serious threat 
to beneficial uses, including the drinking water supply. Groundwater beneath the dairy is very 
shallow, at a depth of less than 10 feet. The bottom of lagoons and settling basins at the dairy 
are likely at or near the groundwater surface, providing a direct conduit between wastes and 
groundwater. The placement of manure and wastewater in the production area has been 
identified as moderate threat to beneficial uses resulting in exceedances of primary and 
secondary MCLs thereby justifying score of 3 is assigned for this factor. 

' Although groundwater in monitoring wells at the dairy contains total dissolved solids (TDS) in excess of 3,000 
mg /I, evidence suggests that the TDS concentration is the result of on -site dairy operations and does not 
necessarily represent the natural quality of shallow groundwater in the area. 
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Factor 2: The Physical, Chemical Biological or Thermal Characteristics of the Discharge. 
A score between 0 and 4 is assigned based on a determination of the risk or threat of the 
discharged material. "Potential receptors" are those identified considering human, 
environmental, and ecosystem exposure pathways. Dairy waste contains nitrogen, salts, and 
bacteria. Nitrogen, total dissolved solids (TDS). Nitrate -nitrogen has a primary Maximum 
Contaminant Level (MCL) of 10mg /L. TDS has a secondary MCL ranging between 500mg /L 
and 1500mg /L. Because dairy waste poses a threat to beneficial uses, a score of 3 was 
assigned for this factor. 

Factor 3: Susceptibility to Cleanup or Abatement. 
A score of 0-is assigned for this factor if 50% or more of the discharge is susceptible to 
cleanup or abatement. A score of 1 is assigned if less than 50% of the discharge is 
susceptible to cleanup or abatement. This factor is evaluated regardless of whether the 
discharge was actually cleaned up or abated by the discharger. In this case, more than 50% 
of the discharge was susceptible to abatement, because the Discharger, once the source of 
the discharge (manure and manure wastewater) was removed, could have pumped underlying 
groundwater and applied it to cropland at agronomic rates for use as a fertilizer. Therefore, a 
factor of 0 is assigned. 

Final Score - "Potential for Harm" 
The scores of the three factors are added to provide a Potential for Harm score for each 
violation or group of violations. In this case, a final score of 5 was calculated. The total score 
is then used in Step 2, below. 

Step 2 - Assessment for Discharge Violations 
This step addresses administrative civil liabilities for the discharge based on a per -day basis. 

Per Day Assessments for Discharge Violations 
The "per day" factor (determined from Table 2 of the Enforcement Policy) is 0.15. The 
deviation from requirements is major because the Dairy General Order requirements 
(Prohibition A.4) prohibiting the discharge of waste that results in 1) discharge of waste 
constituents in a manner which could cause degradation of groundwater, or 2) contamination 
or pollution of groundwater, have been rendered ineffective. 

The length of the alleged violation is from the date of the first inspection, 1 May 2012 through 
16 November 2012, for a total of 200 days. 

The Per Day Assessment is calculated as: (0.15 factor from Table 2) x (200 days) x ($5,000 
per day). The Initial Liability value is $150,000. 

Step 3 - Per Day Assessment for Non -Discharge Violation 
The Enforcement Policy states that the Central Valley Water Board shall calculate an initial 
liability for each non -discharge violation. In this case, this factor does not apply because all of 
the violation is related to the discharge of wastewater, and the liability was determined in Step 
2. 
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Step 4 - Adjustment Factors 
The Enforcement Policy allows for multi -day violations to be consolidated provided specific 
criteria are satisfied. The Enforcement Policy also describes three factors related to the 
violator's conduct that should be considered for modification of the initial liability amount: the 
violator's culpability, efforts to cleanup or cooperate with regulatory authority, and the violator's 
compliance history. After each of these factors is considered for the violations involved, the 
applicable factor should be multiplied by the proposed amount for each violation to determine 
the revised amount for that violation. 

Multiple Day Violations 
For violations that last more than thirty (30) days, the daily assessment can be less than the 
calculated daily assessment, provided that it is no less than the per day economic benefit, if 
any, resulting from the violation. The violation at issue does not qualify for the alternative 
approach to the penalty calculation under the Enforcement Policy because none of the three 
required criteria can be met. The continuance of this violation causes daily detrimental 
impacts to the water quality of the groundwater where the accumulation of manure waste 
causes degradation and pollution to groundwater; results in an economic benefit that can be 
measured on a daily basis where the Discharger benefits every day from not removing manure 
and wastewater as it accumulates; and the Discharger knew and could have taken action to 
mitigate or eliminate the violation. 

Culpability 
Higher liabilities should result from intentional or negligent violations as opposed to accidental 
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent 
behavior. The Discharger was given a multiplier value of 1.5. The Discharger did not follow the 
Operation and Maintenance Plan that was part of its Waste Management Plan (WMP) for the 
Dairy, requiring regular cleanout of lagoons and settling basins in the production area. Manure 
and wastewater was placed in areas of the production area not identified for manure storage 
on maps associated with the WMP. Despite repeated attempts during the 12 July 2012, 17 

July 2012 and 26 July 2012 inspections reminding the Discharger of cleanup obligations under 
the Dairy General Order and the CAO, the Discharger failed to comply with cleanup of the 3 to 
4 acre central portion of the Production Area potentially exacerbating the water quality issues 
at the Tosta Dairy. No effort was made to ensure that dairy waste did not come into contact 
with shallow groundwater. Dairy manure was allowed to accumulate and even bury one of the 
monitoring wells. A reasonably prudent person under similar circumstances would have 
managed manure and wastewater to minimize or prevent prohibited discharges to 
groundwater, in compliance with the Dairy General Order. Accordingly, the culpability factor 
has been set at the maximum. 

Cleanup and Cooperation 
This factor reflects the extent to which a discharger voluntarily cooperated in returning to 
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be 

used, with a higher multiplier when there is a lack of cooperation. The Discharger failed to 

operate and maintain the Dairy in a manner to prevent adverse impacts to water quality, an 

essential component of the requirements of the Dairy General Order. Moreover, the 
Discharger has not complied with the cleanup measures required in the CAO, which would 



ATTACHMENT A TO ADMINISTRATIVE CIVIL LIABILITY ORDER R5- 2013 -0095 - 4 - 

. HENRY TOSTA DAIRY, SAN JOAQUIN COUNTY 

have reduced further harm and minimize the source of the pollution. Therefore, the cleanup 
and cooperation multiplier factor has been set at the maximum, 1.5. 

History of Violation 
When there is a history of repeat violations, the Enforcement Policy requires a minimum 
multiplier of 1.1 to be used. The Discharger has a history of violations of water quality laws. 

On 1 March 2002, staff from the Central Valley Water Board and the Department of Fish and 
Game (DFG) investigated a discharge of wastewater from cropland operated by the Henry 
Tosta Dairy into a Naglee -Burk drain; this cropland is now part of the current Henry Tosta 
Dairy production area. Mr. Tosta explained to the investigators that he had been pumping 
wastewater out onto approximately 15 acres for approximately one year instead of using his 
waste pond. The reason given for not using the waste pond was the lack of a pump and 
distribution system. No crop was growing in the field receiving the wastewater. In addition, 
manure scraped from the freestall barn had been deposited into the Main Drain canal of the 
Naglee -Burk Irrigation District south of the production area (Exhibit 23). On 28 March 2002, 
staff from the Central Valley Water Board and DFG conducted a follow -up inspection of the 
Henry Tosta Dairy to determine what steps had been taken to abate the discharge of 1 March 
2002. The inspection revealed ongoing discharges of wastewater from the same field into the 
Naglee -Burk drain and no significant improvements (Exhibit 24). On 3 February 2003, a 

settlement agreement was reached between Henry Tosta and the Deputy District Attorney for 
San Joaquin County in the sum of $141,730 for discharges of manure wastewater to the 
Naglee -Burk Canal (Exhibit 25). The Prosecution Team has factored this violation as a history 
of violation for the purposes of this Complaint, since the reason for the surface water discharge 
in 2003 was that the Discharger lacked infrastructure to deliver wastewater to cropland for 
agronomic use. This lack of infrastructure is closely related to the lack of proper manure 
handling which led to the discharge to groundwater in this violation. Staff assessed a multiplier 
value of 1.1. 

Step 5 - Determination of Total Base Liability Amount 
The Total Base Liability for the violation is determined by multiplying the Revised Initial Liability 
by the multipliers associated with each of the Adjustment Factors discussed above. 

Total Base Liability Amount: This value is calculated as the Revised Initial Liability 
($150,000) X Adjustment Factors (1.5) (1.5) (1.1) and is equal to $371,250. 

II. Violation #2: Failure to Submit Adequate Waste Management Plan 

Because this is a non -discharge violation, Step Nos. 1 and 2 of the Enforcement Policy's 
administrative civil liability methodology are not addressed. 

Step 3 - Per Day Assessment for Non -Discharqe Violation 

The per -day factor for the violation is 0.85. This factor is determined by a matrix analysis 
based upon the Potential for Harm and the Deviation from Applicable Requirements. 
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a. The Potential for Harm for the violation is determined to be major. The General Order 
uses the preparation and implementation of a complete and accurate Waste Management Plan 
(WMP) as the tool to determine if a dairy has sufficient capacity for the waste generated by the 
herd, if the dairy production area is protected from flooding, if modifications are needed to the 
production area to ensure that the dairy waste management operations are protective of water 
quality, and includes an Operation and Maintenance Plan that will provide a schedule and list 
of activities needed to maintain waste management features at the dairy. An evaluation of the 
WMP submitted to Staff for the dairy on 21 September 2010 reveals that the WMP: 1) does not 
accurately describe the dimensions of the lagoons and settling basins, thus leading to an 
incorrect evaluation of the storage capacity as more than adequate; 2) lists a critical storage 
period that is much less than the actual amount of time that waste is stored in the production 
area, thus leading to an incorrect evaluation of the storage capacity as more than adequate; 
and 3) includes a Production Area Design & Construction Report and a Waste Management 
Plan Modification Progress Status Report, both signed by the Discharger, stating that the 
entire production area drains into ponds and that no modifications of the production area are 
needed to comply with the General Order. As a requirement of the Dairy General Order, the 
failure to submit an adequate WMP creates a major potential for harm to the regulatory 
program of the Dairy General Order requiring the submission of the WMP to prevent adverse 
impacts to groundwater and surface water quality. 

b. The Deviation from Applicable Requirements is major. Although the Discharger 
submitted a Waste Management Plan within the required time period, the Discharger's 
submission was deficient for the reasons explained above. The Discharger failed to submit an 
adequate Waste Management Plan and in effect, disregarded the requirement in the General 
Order that the plan accurately reflect existing conditions and identify needed remedial 
measures. 

The length of the violation is alleged from the date of the submission of the WMP, 20 
September 2010 through 16 November 2012, for a total of 789 days late. Therefore the Per 
Day Assessment is calculated as (0.85 factor from Table 3) x (789 days) x ($1000 per day). 
The Initial Liability value is $670,650. 

Step 4 - Adjustment Factors 

Multiple Day Violations 
The failure to submit an adequate plan is a one -time violation that does not result in an 
economic benefit that can be measured on a daily basis. Therefore, an adjustment can be 

made. 

This results in a Revised Initial Liability Amount as follows: 

Revised Initial Liability = (.85) X (32 days of violation) X ($1,000) = $27,200 

Culpability 
Higher liabilities should result from intentional or negligent violations as opposed to accidental 
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent 
behavior. The Discharger was given a multiplier value of 1.5. The documents signed by the 
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Discharger as part of the WMP all include a certification that states: "I certify under penalty of 
law that I have personally examined and am familiar with the information submitted in this 
document and all attachments and that, based on my inquiry of those individuals immediately 
responsible for obtaining the information, I believe that the information is true, accurate, and 
complete. I am aware that there are significant penalties for submitting false information, 
including the possibility of fine and imprisonment." The Discharger was therefore aware that it 

was important that the information in the WMP be accurate in reflecting the operations and 
maintenance of the Tosta Dairy, yet when compared to the Discharger's actual operations and 
maintenance, demonstrates inherent deficiencies and inaccuracies in the information provided 
by the Discharger. 

Cleanup and Cooperation 
This factor reflects the extent to which a discharger voluntarily cooperated in returning to 
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be 
used, with a higher multiplier when there is a lack of cooperation. The Discharger was given a 
multiplier value of 1.5. The General Order, as a phased -in set of requirements, provides 
multiple points at which dischargers are required to evaluate various documents regarding 
their operations, correct any problems, and modify plans as needed to reflect changed 
conditions. The Discharger never submitted any modifications to the WMP submitted in 2010, 
even though a reasonable person could have recognized that there were serious problems 
with manure management in the production area that merited a review of the WMP provisions. 

History of Violation 
When there is a history of repeat violations, the Enforcement Policy requires a minimum 
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of 
1.1. 

Step 5 - Determination of Total Base Liability Amount 
The Total Base Liability for the violation is determined by multiplying the Revised Initial Liability 
by the multipliers associated with each of the Adjustment Factors discussed above. 

Total Base Liability Amount for Lagoon Discharges: This value is calculated as the 
Revised Initial Liability ($27,200) X Adjustment Factors (1.5) (1.5) (1.1) and is equal to 
$67,320. 

Ill. Violation #3: Failure to Comply with the Cleanup and Abatement Order 
Directives 

A. Violation #3a: CAO Directive 1: Submittal of Production Area Cleanup Plan 

The following steps are used in determining administrative civil liability for the failure to develop 
and submit a Production Area Cleanup Plan in compliance with Directive 1 of CAO R5 -2012- 
0708 (CAO), addressing 1) removal of all slurry manure in the 3 to 4 acre central portion of the 
Production Area by 27 August 2012; 2) removal of all manure within the two settling basins by 
27 September 2012; and 3) removal of excess vegetation, excess manure, and manure used 
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for construction on the six lagoons, and installation of staff gages, by 27 September 2012. 

Because this is a non -discharge violation, Step Nos. 1 and 2 of the Enforcement Policy's 
administrative civil liability methodology are not addressed. 

Step 3 - Per Day Assessment for Non -Discharge Violation 

The per -day factor for the violation is 0.40. This factor is determined by a matrix analysis 
based upon the Potential for Harm and the Deviation from Applicable Requirements. 

a. The Potential for Harm for the violation is determined to be moderate. The Discharger 
submitted an incomplete plan on 5 July 2012 and referenced cleanup activities in a second 
document received 3 August 2012. The Discharger was notified by letter dated 10 August 
2012 that the plan and cleanup activities were inadequate. Absent a complete cleanup plan 
that contains a time schedule and specific information on who will handle manure removal, 
how manure will be removed, and where removed manure will go, the cleanup of a significant 
quantity of waste as in this case is unlikely to proceed in a timely manner and, has not been 
completed as of the date of this Complaint. A plan is typically a pre- requisite for 
implementation. The failure to submit the Production Area Cleanup Plan potentially increases 
the potential for harm of manure waste discharge to groundwater in the production area. Not 
having a plan, in of itself, however, does not necessarily mean cleanup is not addressed. At 
the same time, the placement of waste in violation of the General Order undermines the 
regulatory program of the Dairy General Order; absent a complete cleanup plan, the Tosta 
Dairy remains in violation of the Dairy General Order's requirements. In all, the Prosecution 
Team assessed moderate potential for harm. 

b. The Deviation from Applicable Requirements is moderate. The Discharger's initial 
submission was ten days late but Board staff deemed the plan inadequate; therefore the 
effectiveness of the requirement was only partially achieved. 

The length of the violation is alleged from June 25, 2012 (the date that the cleanup plan was 
due) through 16 November 2012, for a total of 145 days late. Therefore the Per Day 
Assessment is calculated as (0.4 factor from Table 3) x (145 days) x ($1,000 per day). The 
Initial Liability value is $58,000. 

Step 4 - Adiustment Factors 

Multiple Day Violations 
For violations that last more than thirty (30) days, the daily assessment can be less than the 
calculated daily assessment, provided that it is no less than the per day economic benefit, if 
any, resulting from the violation. The failure to prepare and submit a plan does not cause daily 
detrimental impacts to the environment. Therefore, an adjustment can be made. The Water 
Board Prosecution Team recommends applying the alternative approach to civil liability 
calculation provided by the Enforcement Policy. Using this approach, the calculation of days of 
violation will include the first day of violation, plus one additional day of violation for each five - 
day period up to the 30th day of violation, and thereafter, plus one additional day of violation 
for each 30 -day period. 
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This results in a Revised Initial Liability Amount as follows: 

Revised Initial Liability = (.4) X (10 days of violation) X ($1,000) = $4,000 

Culpability 
Higher liabilities should result from intentional or negligent violations as opposed to accidental 
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent 
behavior. The Discharger was given a multiplier value of 1.2. Where the Discharger submitted 
a report, albeit incomplete, such circumstances do not warrant a 1.4 or above where there is 
no evidence of willful or intentional negligence. The Discharger's culpability is higher than a 

neutral 1.0 where a reasonable and prudent person under similar circumstances would have 
submitted a complete report addressing the cleanup requirements under the CAO. 

Cleanup and Cooperation 
This factor reflects the extent to which a discharger voluntarily cooperated in returning to 
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be 
used, with a higher multiplier when there is a lack of cooperation. The Discharger was 
cooperative in submitting a plan, although it was not timely or complete. However, even after 
notifying the Discharger of the incomplete submittal, the Discharger has failed to provide a plan 
to supplement the initial submittal. Exhibit 14 identifies a letter, dated 10 August 2012 from the 
Assistant Executive Officer to the Discharger discussing the status of the Discharger's 
compliance with the CAO, including how the submission of the Discharger's cleanup plan was 
unrealistic because land applying the excess manure is insufficient if agronomic application 
rates are to be maintained. Therefore, the Discharger is assessed a multiplier value of 1.1. 

History of Violation 
When there is a history of repeat violations, the Enforcement Policy requires a minimum 
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of 
1.1. 

Step 5 - Determination of Total Base Liability Amount 
The Total Base Liability for the violation is determined by multiplying the Revised Initial Liability 
by the multipliers associated with each of the Adjustment Factors discussed above. 

Total Base Liability Amount: This value is calculated as the Revised Initial Liability ($4,000) 
X Adjustment Factors (1.2) (1.1) (1.1) and is equal to $5,808. 

b. Violation #3b: CAO Directive 1A: Removal of Slurry Manure in the Central Portion 
of the Production Area 

Because this is a non -discharge violation, Step Nos. 1 and 2 of the Enforcement Policy's 
administrative civil liability methodology are not addressed. 

Step 3 - Per Day Assessment for Non -Discharge Violation 
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The per -day factor for the violation is 0.85. This factor is determined by a matrix analysis 
based upon the Potential for Harm and the Deviation from Applicable Requirements. 

a. The Potential for Harm for the violation is determined to be major. As long as the 
manure remains in this area it poses a threat to underlying shallow groundwater and to the 
existing beneficial uses, as detailed in the potential for harm section of Violation #1. 

b. The Deviation from Applicable Requirements is major. The General Order requires that 
waste be placed in areas identified in a WMP for waste storage and where the storage of the 
waste will not result in degradation, contamination, or pollution of groundwater. Placing slurry 
manure on unprepared native soil with no controls to contain the waste is a major deviation 
from the requirements of the General Order and the requirement in the CAO. 

The length of the violation is alleged from 27 August 2012 (the date removal of manure from 
this area was to be complete) through 16 November 2012, a total of 82 days. Therefore the 
Per Day Assessment is calculated as (0.85 factor from Table 3) x (82 days) x ($5,000 per day). 
The Initial Liability value is $348,500. 

Step 4 - Adiustment Factors 

Multiple Day Violations 
The violation at issue does not qualify for the alternative approach to penalty calculation under 
the Enforcement Policy. The continuance of this violation: causes daily detrimental impacts to 
the water quality of the groundwater; results in an economic benefit that can be measured on a 

daily basis where the Discharger benefits every day from not expending the money to remove 
the slurry manure and transport it offsite; and the Discharger knew and had control to take 
action to mitigate or eliminate the violation. 

Culpability 
Higher liabilities should result from intentional or negligent violations as opposed to accidental 
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent 
behavior. The Discharger was given a multiplier value of 1.5. The Discharger was notified in 

30 June 2007 of the Dairy's enrollment under the General Order and was provided with a copy 
of the General Order. On 21 September 2010, the Discharger submitted a signed WMP to the 
Board describing, among other things, his manure management practices. The WMP did not 
identify the central area as a manure storage area. Additionally, Board staff followed up and 
inspected Tosta Dairy on 3 July 2012, 12 July 2012, 17 July 2012, and 26 July 2012, and 
continued to find the Discharger placing and storing the solid manure and liquid wastewater in 

the. 3 -4 acre area. Placement of newly -generated manure in the 3 -4 acre area ceased briefly 
but resumed by Board staff's inspection on 30 October 2012. The Discharger was aware of 
the requirements of the Dairy General Order, but chose to manage his waste in violation of the 
Dairy General Order. In the status letter of 10 August 2012 in Exhibit 14, Staff specifically 
rejected a request for an extension of time to clean manure in the production area because of 
concerns that the cleanup would not be completed before winter rains; Staff also cited the lack 
of any progress in cleaning up the central area and, in fact, the continued use of the central 
area for dumping of newly -generated manure as additional reasons to deny the extension 
request. Therefore, the Prosecution Team assessed a multiplier of 1.5. 
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Cleanup and Cooperation 
This factor reflects the extent to which a discharger voluntarily cooperated in returning to 
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be 

used, with a higher multiplier when there is a lack of cooperation. The Discharger was given a 

deadline of 27 August 2012 to remove the slurry manure in the central area. On 5 September 
2012, Staff inspected Tosta Dairy and determined that a minimal amount of manure 
rearrangement was being done, but that no manure had been removed from the area. 
Subsequent inspections, referenced above, indicate that only minimal progress was conducted 
in the cleanup of this area. Therefore, the Discharger is assessed a multiplier value of 1.5. 

History of Violation 
When there is a history of repeat violations, the Enforcement Policy requires a minimum 
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of 

1.1 

Step 5 - Determination of Total Base Liability Amount 
The Total Base Liability for the violation is determined by multiplying the Initial Liability by the 
multipliers associated with each of the Adjustment Factors discussed above. 

Total Base Liability Amount: This value is calculated as the Initial Liability ($348,500) X 

Adjustment Factors (1.5) (1.5) (1.1) and is equal to $826,538. In considering the maximum 
statutory liability of $5,000 per day of violation, the Total Base Liability exceeds the statutory 
maximum of $410,000 (82 days x $5,000). Therefore, the Total Base Liability must be 

adjusted to $410,000. 

c. Violation #3c: CAO Directive 1B: Removal of Manure from Two Settling Basins 

Because this is a non -discharge violation, Step Nos. 1 and 2 of the Enforcement Policy's 
administrative civil liability methodology are not addressed. 

Step 3 - Per Day Assessment for Non -Discharqe Violation 

The per -day factor for the violation is 0.85. This factor is determined by a matrix analysis 
based upon the Potential for Harm and the Deviation from Applicable Requirements. 

a. The Potential for Harm for the violation is determined to be major. Settling basins are 

required to have freeboard to prevent the overtopping of the basin embankments by waste and 

the subsequent uncontrolled release of waste from the basin. The two settling basins, at the 

time of the initial inspection on 1 May 2012, neither settling basin had any freeboard. Although 
the Discharger removed some material from the settling basins, subsequent deposition of 

waste into the settling basins resulted in overtopping of some embankments and threatened 
discharge of waste into the Naglee -Burk Canal. 

b. The Deviation from Applicable Requirements is major. Settling basins are to be 

maintained and regularly cleaned so that they can function to separate solid and liquid 

fractions of waste. Freeboard is to be maintained to ensure that embankments are not 
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overtopped by waste and subsequent loss of containment and embankment integrity. Failure 
to remove the manure from the settling basins is violation of the CAO directive. Therefore, 
because the requirement was rendered ineffective, the violation was a major deviation from 
applicable requirements. 

The length of the violation is alleged from 27 September 2012 (the date that removal of all 

manure within the two settling basins was to be complete) through 16 November 2012, a total 
of 51 days. Therefore the Per Day Assessment is calculated as (0.85 factor from Table 3) x (51 

days) x ($5,000 per day). The Initial Liability value is $216,750. 

Step 4 - Adjustment Factors 

Multiple Day Violations 
The violation at issue does not qualify for the alternative approach to penalty calculation under 
the Enforcement Policy. The continuance of this violation: causes daily detrimental impacts to 
the water quality of the groundwater; results in an economic benefit that can be measured on a 

daily basis where the Discharger benefits every day from not expending the money and 
resources to appropriately manage the settling basins, effectively reaping an advantage in the 
cost of operating the dairy Facility; and the Discharger knew and had control to take action to 
mitigate or eliminate the violation. 

Culpability 
Higher liabilities should result from intentional or negligent violations as opposed to accidental 
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent 
behavior. The Discharger was given a multiplier value of 1.5. The Discharger was notified in 

30 June 2007 of the Tosta Dairy's enrollment under the Dairy General Order and was provided 
with a copy of the General Order. On 21 September 2010, the Discharger submitted a signed 
WMP to the Board describing, among other things, his manure management practices. The 
Discharger was therefore aware of the need to regularly maintain his settling basins. In the 

Status letter of 10 August 2012, Staff specifically rejected a request for an extension of time to 
clean manure in the production area because of concerns that the cleanup would not be 

completed before winter rains. At an inspection on 5 September 2012, Settling Basin #1 had 

no freeboard. At an inspection on 10 October 2012, Settling Basin #1 was overtopping and 

flooding a road inside the production area. At an inspection on 22 October 2012, staff noted 

that a small manure berm had been constructed along Settling Basin #1 to prevent manure 
and wastewater from discharging across an access road and into the Naglee -Burk Canal. 
These conditions indicate a complete lack of intent to comply with the General Order. 

Cleanup and Cooperation 
This factor reflects the extent to which a discharger voluntarily cooperated in returning to 

compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be 

used, with a higher multiplier when there is a lack of cooperation. Because the settling basins 
have not been cleaned of manure, the Discharger was given a higher factor than a neutral 
score of 1.0. Unlike the removal of manure from the production area, Board staff noted that 
manure removal activities in the settling basins commenced around 12 July 2012. On 17 July 
2012, Board staff noted the manure solids had been removed and stacked on the 
embankments of Settling Basins #1 and #2, but that significant amounts of wastewater were 
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still present in the basin. On 5 September 2012 Central Valley Water Board staff noted 
Settling Basin #1, which had two to three feet of freeboard at the time of the last inspection on 
26 July 2012, had no freeboard. Also, manure generated by the current herd was being 
pushed into Settling Basin #1 instead of being placed in the 3 -4 acre manure disposal area. 
Settling Basin #2 still contained significant amounts of manure. At the 10 October Inspection 
Board staff observed settling basin #1 overtopping the southern and northern embankment 
and adjacent dirt access roads. At the 22 October Inspection, Board staff observed a small 
manure berm had been constructed along the south side of Settling Basin #1 to prevent the 
discharge of wastewater from that basin into the Naglee Burk canal. On 30 October 2012, 
Board staff observed Settling Basin #1 was lowered in the level of liquids but Settling Basin #2 
was now overtopping. 
Board staff observed manure removal activities in Settling Basin #1 and #2 but, given the 
ineffectiveness of the Discharger's activities and conduct, assessed a multiplier value of 1.2. 

History of Violation 
When there is a history of repeat violations, the Enforcement Policy requires a minimum 
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of 
1.1 

Step 5 - Determination of Total Base Liability Amount 
The Total Base Liability for the violation is determined by multiplying the Initial Liability by the 
multipliers associated with each of the Adjustment Factors discussed above. 

Total Base Liability Amount: This value is calculated as the Initial Liability ($216,750) X 

Adjustment Factors (1.5) (1.2) (1.1) and is equal to $429,165. In considering the maximum 
statutory liability of $5,000 per day of violation, the Total Base Liability exceeds the statutory 
maximum of $255,000 (51 days x $5,000). Therefore, the Total Base Liability must be 
adjusted to $255,000. 

d. Violation #3d: CAO Directive 6: Submission of Revised WMP 

Because this is a non -discharge violation, Step Nos. 1 and 2 of the Enforcement Policy's 
administrative civil liability methodology are not addressed. 

Step 3 - Per Day Assessment for Non -Discharge Violation 

The per -day factor for the violation is 0.55. This factor is determined by a matrix analysis 
based upon the Potential for Harm and the Deviation from Applicable Requirements. 

a. The Potential for Harm for the violation is determined to be moderate. A plan is typically 
a pre- requisite before implementation. The existing WMP failed to identify areas of the 
production area requiring improvement to ensure that storage of waste is protective of water 
quality. The failure to submit revisions to the WMP potentially increases the potential for harm 
of manure waste discharge to groundwater in the production area. The placement of waste in 

violation of the General Order undermines the regulatory program of the Dairy General Order; 
absent a revised WMP, the Tosta Dairy remains in violation of the Dairy General Order's 
requirements. 
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b. The Deviation from Applicable Requirements is major. The Discharger failed to submit 
revisions to the WMP and in effect, disregarded the requirement. Staff routinely requests the 
submittal of revised WMPs when inspections indicate that revision of the WMP is necessary to 
represent on site conditions or correct deficiencies. 

The length of the violation is alleged from 27 August 2012 (the date the revised WMP was due) 
through 16 November 2012, for a total of 82 days late. Therefore the Per Day Assessment is 

calculated as (0.55 factor from Table 3) x (82 days) x ($1,000 per day). The Initial Liability 
value is $45,100. 

Step 4 - Adjustment Factors 

Multiple Day Violations 
The failure to submit a plan is a one -time violation that does not result in an economic benefit 
that can be measured on a daily basis. Therefore, an adjustment can be made. 

This results in a Revised Initial Liability Amount as follows: 

Revised Initial Liability = (.55) X (8 days of violation) X ($1,000) = $4,400 

Culpability 
Higher liabilities should result from intentional or negligent violations as opposed to accidental 
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent 
behavior. The Discharger was given a multiplier value of 1.5. The CAO issued to the 
Discharger clearly stated the requirement to submit the revised WMP. The Status letter sent to 
the Discharger on 10 August 2012 reminded the Discharger of the upcoming deadline to 
submit the revised WMP. The revised WMP has not been submitted as of the date of this 
Complaint. 

Cleanup and Cooperation 
This factor reflects the extent to which a discharger voluntarily cooperated in returning to 
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be 
used, with a higher multiplier when there is a lack of cooperation. Because the revised WMP 
has not been submitted and no explanation for the lack of the revised WMP has been 
provided, the Discharger was assessed a higher factor than a neutral score of 1.0. Instead, the 
Discharger is given a multiplier value of 1.2. 

History of Violation 
When there is a history of repeat violations, the Enforcement Policy requires a minimum 
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of 
1.1. 

Step 5 - Determination of Total Base Liability Amount 
The Total Base Liability for the violation is determined by multiplying the Revised Initial Liability 
by the multipliers associated with each of the Adjustment Factors discussed above. 
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Total Base Liability Amount: This value is calculated as the Revised Initial Liability ($4,400) 
X Adjustment Factors (1.5) (1.2) (1.1) and is equal to $8,712. 

e. Violation #3e: CAO Directive 7: Submission of Groundwater Remediation Plan 

Because this is a non -discharge violation, Step Nos. 1 and 2 of the Enforcement Policy's 
administrative civil liability methodology are not addressed. 

Step 3 - Per Day Assessment for Non -Discharge Violation 

The per -day factor for the violation is 0.55. This factor is determined by a matrix analysis 
based upon the Potential for Harm and the Deviation from Applicable Requirements. 

a. The Potential for Harm for the violation is determined to be moderate. Without a plan, 
groundwater impacts will remain unremediated. A plan is typically a pre- requisite before 
implementation. As long as the submission of the Groundwater Remediation Plan 
remains outstanding, the Discharger is taking no steps to remediate currently impacted 
groundwater; absent the Groundwater Remediation Plan, the Tosta Dairy remains in 

violation of the Dairy General Order's requirements. 

b. The Deviation from Applicable Requirements is major. The Discharger failed to submit 
the groundwater remediation plan and in effect, disregarded the requirement of the CAO. 

The length of the violation is alleged from 27 September 2012 (the date the plan was due) 
through 16 November 2012, for a total of 51 days late. Therefore the Per Day Assessment is 

calculated as (0.55 factor) x (51 days) x ($1,000 per day). The Initial Liability value is $28,050. 

Step 4 - Adjustment Factors 
Multiple Day Violations 
The failure to submit a plan is a one -time violation that does not result in an economic benefit 
that can be measured on a daily basis. Therefore, an adjustment can be made. The Water 
Board Prosecution Team recommends applying the alternative approach to civil liability 
calculation provided by the Enforcement Policy. Using this approach, the calculation of days of 
violation will include the first day of violation, plus one additional day of violation for each five - 
day period up to the 30th day of violation, and thereafter, plus one additional day of violation 
for each 30 -day period. 

This results in a Revised Initial Liability Amount as follows: 

Revised Initial Liability = (.55) X (7 days of violation) X ($1,000) = $3,850 

Culpability 
Higher liabilities should result from intentional or negligent violations as opposed to accidental 
violations. A multiplier between 0.5 and 1.5 is to be used, with a higher multiplier for negligent 
behavior. The Discharger was given a multiplier value of 1.5. The CAO clearly stated the 
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requirement to submit the groundwater remediation plan if groundwater sampling indicated 
groundwater pollution. The Status letter issued by Staff on 10 August 2012 states that Staff's 
evaluation of groundwater data received from the Discharger's consultant on 20 July 2012 
indicates negative impacts to groundwater from dairy operations and states that a plan for the 
remediation of the groundwater, including an engineering evaluation of the impacts of the 
existing lagoons and settling basins on groundwater quality and a proposal for remedial 
measures is required by 27 September 2012. None of the elements of the plan have been 
received. 

Cleanup and Cooperation 
This factor reflects the extent to which a discharger voluntarily cooperated in returning to 
compliance and correcting environmental damage. A multiplier between 0.75 and 1.5 is to be 

used, with a higher multiplier when there is a lack of cooperation. Because the remediation 
plan has not been submitted and no explanation for the lack of the remediation plan has been 
provided, the Discharger was given a higher factor than a neutral score of 1.0. Instead, the 
Discharger is given a multiplier value of 1.2. 

History of Violation 
When there is a history of repeat violations, the Enforcement Policy requires a minimum 
multiplier of 1.1 to be used. For the reasons stated above, Staff assessed a multiplier value of 
1.1. 

Step 5 - Determination of Total Base Liability Amount 
The Total Base Liability for the violation is determined by multiplying the Revised Initial Liability 
by the multipliers associated with each of the Adjustment Factors discussed above. 

Total Base Liability Amount: This value is calculated as the Revised Initial Liability ($3,850) 
X Adjustment Factors (1.5) (1.2) (1.1) and is equal to $7,623. 

The follow penalty methodology steps apply to all prior violations. 

Step 6 - Ability to Pay and Ability to Continue in Business 
The ability to pay and to continue in business factor must be considered when assessing 
administrative civil liabilities. Below is a brief analysis of the Discharger's financial situation, 
which was further informed by the Homer report and testimony, and the Fuhrman Declaration. 
Based upon this testimony, the Board believes that the Discharger may lack the ability to pay 
this liability. 

Besides the Heifer Ranch operated on property leased from the Echeverria Brothers Dairy 
General Partnership, the Discharger owns and operates a 1,196 cow dairy in the immediate 
area. The Tosta Dairy is an ongoing business that generates profits that may be used to pay 
off the assessed penalty. The Discharger owns additional parcels of land in the vicinity of the 
Heifer Ranch, together with a restaurant/bar in a neighboring community. Public records show 
that the Discharger is the legal property owner of the following parcels: 
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APN 229-060-15 (agricultural); APN 239-270-06 (residential); APN 209-290-06 (agricultural); 
APN 209-290-07 (agricultural); APN 209-300-18 (agricultural); APN 239-160-02; APN 239- 
160-16 (dairy); APN 239-160-15 (agricultural); APN 212-090-01 (agricultural); APN 239-270-02 
agricultural); APN 209-300-18 (agricultural); APN 249-020-06; APN 229-060-16 (agricultural); 
APN 229-060-17 (agricultural). 

In all, based on the information publicly available, the Prosecution Team finds that Henry Tosta 
has the ability to pay the proposed administrative civil liability amount. 

Step 7 - Other Factors as Justice May Require 
If the Central Valley Water Board believes that the amount determined using the above factors 
is inappropriate, the amount may be adjusted under the provision for "other factors as justice 
may require," but only if express findings are made to justify this. 

Costs of Investigation and Enforcement Adiustment 
The costs of investigation and enforcement are "other factors as justice may require ", and 
should be added to the liability amount. Staff of the Central Valley Water Board has spent over 
100 hours associated with the investigation of the discharges alone, independent of time 
required for preparation of the enforcement action. The State Water Board Office of 
Enforcement has directed that all regions are to use a value of $150 per hour for staff costs. 
For this case, staff time for investigation of the discharges is $15,000. The Enforcement Policy 
states that staff costs should be added to the liability amount. 

Step 8 - Economic Benefit 
The Enforcement Policy directs the Water Board to determine any Economic Benefit Amount 
of the violation based upon the best available information. The Enforcement Policy suggests 
that the Water Board compare the Economic Benefit Amount to the Adjusted Total Base 
Liability and ensure that the Adjusted Total Base Liability is at a minimum, 10 percent greater 
than the Economic Benefit Amount. Doing so should create a deterrent effect and will prevent 
administrative civil liabilities from simply becoming the cost of doing business. 

The Prosecution Team has estimated the economic benefit of non -compliance at $751,810. 
This estimation is based on actions the Discharger should have taken to comply with the Dairy 
General Order (Exhibit 26): 

Install Lagoon Management System 
Submission of Clean -up Plan 

- Submission of Revised WMP 
- Submission of Accurate WMP in 2010 
- Submission of Remediation Groundwater Plan 

Avoided Manure Management cost 
- Avoided General Maintenance 

The economic benefit of non -compliance plus 10% is $826,991. The Adjusted Total Base 
Liability Amount is greater than 110 percent, and therefore, no adjustment is necessary based 
on the economic benefit analysis. 
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Final adjusted liability 
The final adjusted liability is $1,125,713 plus $15,000 in staff costs, or $1,140,713. 

Step 9 - Maximum and Minimum Liability Amounts 
The maximum and minimum amounts for discharge violation must be determined for 
comparison to the amounts being proposed. These values are calculated in the ACL 
Complaint, and the values are repeated here. 

Maximum Liability Amount: 

Violation Requirement 
Days of 

Violation 

Maximum 
Potential 
Liability 

1 

Dairy General Order Prohibition A.4: 
Discharge or disposal of waste 
resulting in the pollution of 
groundwater 

200 $1,000,000 

2 13267 Failure to Submit Adequate 
Waste Management Plan 

779 $789,000 

3a CAO Directive 1: Develop a plan for 
cleanup of the Production Area 

145 $145,000 

3b 
CAO Directive 1A: Remove manure in 

3 to 4 acre central portion of 
production area 

82 $410,000 

3c CAO Directive 1B: Remove all manure 
within two settling basins 

51 $255,000 

3d CAO Directive 6: Submission of 
Revised WMP 

82 $82,000 

3e CAO Directive 7: Submission of 
Remediation Groundwater Plan 

51 $51,000 

TOTAL $2,732,000 

Minimum Liability Amount: the minimum liability according to the Enforcement Policy is equal 
to the economic benefit plus 10 %, which estimated to be $826,991. 

Step 10 - Final liability Amount 
The final liability amount consists of the added amounts for each violation, with any allowed 
adjustments, provided amounts are within the statutory minimum and maximum amounts. 
Without further investigation of the discharge, calculation of economic benefits, and additional 
staff time, the proposed Administrative Civil Liability is $1,140,713. 
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John R. Briggs, State Bar No. 100371 
jbriggs@@weintraub.com 
Lee N. Smith, State Bar No. 138071 
Insmitheweintraub.com 
Scott M. Plamondon, State Bar No. 212294 
splamondon@weintraub.com 
weintraub tobin chediak coleman grodin 
law corporation 
400 Capitol Mall, 11' Floor 
Sacramento, CA 95814 
Telephone: 916/558.6000 
Facsimile: 916/446.1611 

Attorneys for Petitioner 
Blue Diamond Growers 

SUPERIOR COURT OF CALIFORNIA 

IN AND FOR THE COUNTY OF SACRAMENTO 

BLUE DIAMOND GROWERS, a 
California nonprofit cooperative association, 

Petitioner, 

vs. 

THE SACRAMENTO COUNTY 
ENVIRONMENTAL MANAGEMENT 
DEPARTMENT, REAL PARTY IN INTEREST; 
AND DOES 1 THROUGH 150, INCLUSIVE, 

Respondents. 

Case No.: 34- 2011- 80000940 -CU -WM -GDS 

NOTICE OF ENTRY OF ORDER 
AFTER HEARING ON PETITIONER 
BLUE DIAMOND GROWER'S 
PETITION FOR WRIT OF MANDATE 

TO ALL PARTIES AND TO THEIR ATTORNEYS OF RECORD: 

PLEASE TAKE NOTICE that, on January 14, 2013, the Court signed and entered the 

attached Order. 

Dated: January 25, 2013 Respectfully submitted, 

weintraub tog çhediak coleman grodin 
LAW coRP0A1.6N / 7 % / 

_ -By_ L, 
J6hn R. Briggs, Státe Bar No. 100371 
Lee N. Smith, State Bar No. 138071 
Scott M. Plamondon, State Bar No. 212294 

Attorneys for Petitioner, Blue Diamond Growers 

(1584315.00C;} 1 

Notice of Entry of Order After Hearing on 

Pelitioner BDG's Petition for Writ of Mandate 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

John R. Briggs, State Bar No. 100371 
weintraut toben chediak coleman grodin 
LAW CORPORAnON 

400 Capitol Mall, 11°5 Floor 
Sacramento, CA 95814 
Telephone: 916/558.6000 
Facsimile: 916/446.1611 

Attorneys for Petitioner 
Blue Diamond Growers 

SUPERIOR COURT OF THE STATE OF CALIFORNIA 

COUNTY OF SACRAMENTO 

BLUE DIAMOND GROWERS, a 

California nonprofit cooperative 
association, 

Petitioner, 

THE SACRAMENTO COUNTY 
ENVIRONMENTAL MANAGEMENT 
DEPARTMENT, REAL PARTY IN 
INTEREST; AND DOES 1 THROUGH 
150, INCLUSIVE, 

Respondents 

Case No. 34 2011 -80000940 -CU -WM -GDS 

(PROPOSED] 
ORDER AFTER HEARING ON PETITIONER 
BLUE DIAMOND GROWER'S 
PETITION FOR WRIT OF MANDATE 

On April 27, 2012 and September 7, 2012, the Court heard argument on Petitioner 

Blue Diamond Growers' ( "BDG ") motion for issuance of writ of mandate [Code of Civil 

Procedure § 1094.51 or traditional mandate [Code of Civil Procedure § 10851. BDG 

appeared by its counsel, Weintraub Tobin Chediak Coleman Grodin Law Corporation by 

John R. Briggs. Respondent Sacramento County Environmental Management Department 

("EMD ") appeared by its counsel, Sacramento County Counsel by John E. Reed. 

The Court having considered the moving papers, opposition papers and evidence 

submitted in support of and against the motion hereby enters judgment as follows: 

1. For the reasons set forth in the Ruling on Submitted Matter: Petition for 

[Proposed' Judgment Alter i- earing 

(1570279 DOCJ 1 On Petition for Writ of Mandate 
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Writ of Mandate dated November 29, 2012, a copy which is attached hereto as Exhibit A 

and incorporated by this reference, the Petition for Writ of Mandate is granted pursuant 

to Code of Civil Procedure 4 1085 on the ground that EMD violated BDG's due process 

rights when it acted as the ultimate adjudicator in an enforcement action in which it had 

an improper pecuniary interest. 

2. A writ of mandate shall issue requiring EMD to set aside its decision 

imposing monetary penalties against BDG and directing EMD to provide Petitioner with a 

new hearing on the underlying Administrative Enforcement Order in this case that 

complies with due process requirements by assuring that the ultimate decision maker 

does not have a potential pecuniary interest in the result. 

3. EMD shall file a return to the peremptory writ of mandate within 60 days of 

its issuance. 

4. the Court does not make any findings or rulings concerning BDG's claims 

that EMD's decision is invalid under Code of Civil Procedure § 1094.5. 

S. BDG as the prevailing party is awarded costs pursuant to Code of Civil 

Procedure § 1032(b). 

/. > Dated' Ì / / / 

Approved as to form: 

/ 
(7 

yf--,`i 

.. 

MICI -lkEL 

JUDGE OF THE SUPER' O COURT 

AAA /- 
Job e. Reed, Deputy County Counsel 
Coi nsel for Respondent The Sacramento 
Environmental Management Department 

¡Proposed) Judgment After Hearing 
(1570279 DOC,) 2 On Petition for Writ of Mandate 
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NOV 2 9 2012 i 

By 
, ,:, ,'1r --1 

I==- 

SUPERIOR COURT OF CALIFORNIA 

COUNTY OF SACRAMENTO 

BLUE DIAMOND GROWERS, 

Petitioner, 

V. 

SACRAMENTO COUNTY 
ENVIRONMENTAL MANAGEMENT 
DEPARTMENT, 

Respondent. 

Case No. 34 -2011- 80000940- CU -W:M -GDS 

RULING ON SUBMITTED MATTER: 
PETITION FOR WRIT OF MANDATE 

The Court heard oral argument in this matter on September 7, 2012. At that time, the Court 

received documentary evidence submitted by the parties, and granted counsel's request for leave to submit 

additional evidence and briefing. The Court subsequently received the additional evidence and briefing 

and issued a minute order on September 27, 2012 taking the matter under submission. The following shall 

constitute the Court's final ruling on the petition for writ of mandate. 

The additional evidence submitted by respondent addresses the manner in which the County 

Environmental Management Department accounts for enforcement revenue in its budgeting process. 

Having considered that evidence, as well as the briefing submitted by the parties, the Court finds that such 

evidence does not affect its conclusion, sot forth in detail in its prior tentative rulings in this case, that the 

process that led to the order of penalties against petitioner violated due process requirements because it did 

RULING ON sunMI rrFD MATTER 
CASE NC) 34.201 1- 60000910 -CU-WM -GDS 

EXHIBIT A 
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not guarantee petitioner an impartial ultimate decision- maker. The fact that respondent accounts for 

enforcement revenue retrospectively, rather than prospectively, does not alter the tact that respondent 

retains a significant portion of enforcement penalties it receives. and uses those funds to support its 

activities. As the Court concluded in its September 7, 2012 tentative ruling, given the percentages 

involved here, the fact that respondent acted as the ultimate decision -maker in petitioner's case violated 

petitioners due process right to an impartial adjud icalor. 

The Court therefore affirms its tentative ruling issued prior to the hearing of September 7, 2012 

ng the petition for writ of mandate pursuant to Code of Civil Procedure section 1085. The prior 

tentative ruling (which incorporated an earlier tentative ruling issued for a hearing on April 27, 2012) 

boo h in full below. 

In that ruling, the Court ordered that a writ of mandate should issue requiring respondent to set 

aside its decision imposing monetary penalties aeainst petitioner. The Court further finds that the writ 

should direct respondent to provide petitioner with a new hearing on the Administrative Enforcement 

Order in this case that complies with due process requirements by assuring that the uttirnate decision - 

maker does not have a potential pecuniary interest in the result. The appropriate remedy for violation of 

the right to a fair hearing is to order the respondent to provide the petitioner with a fair hearing. (See, 

Cork v. City tf Hermosa Reach (1996) 48 Cal. App. 9°' 
1 152, 11743 

Court's Tentative Ruling Issued for September 7, 2022 Hearing 

This matter originally was set for hearing on April 27, 2012 Prior to the hearing, the Court issued 

a tentative ruling granting the petition pursuant to Code of Civil Procedure section 1085 on the ground that 

EMD violated Blue Diamond's due process rights when it acted as the ultimate adjudicator in an 

enforcement action in which it had an improper pecuniary interest, 

After hearing oral argument by counsel, the Court took duo matter under submission and 

subsequently issued an order directing the parties to provide additional evidence and further briefing 

regarding the application of the standard set forth in the federal court case of.9lûha Epsilon Phi Tau 

Chapter Housing Association v. City of Berkeley (9'° Cir, 1997) 114 F. 3'1840. The Court also set the 

et 
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malter for further hearing. 
ï 

2 The Court has received and reviewed the opinion in the:flpira Epsilon Phi case along with the 

3 

5, 

fit 

additional briefing submitted by both palates and the evidentiary declaration of Elise Rothschild, Division 

of the Environmental Compliance Division of EMD, submitted by respondent Flaying exercised its 

independent judgment on this matter under the applicable standard of review as set forth in the original 

tentative ruling, the Court finds that the facts of this case establish a due process violation under the 

i standard set forth in the Alpha Epsilon Phi case 

g 
tf 

in that case, the Ninth Circuit Court of Appeals applied the standard that an administrative 

9!! 
agency's institutional financial interest in matters potentially under adjudication violates duc process when 

10 
) it is sufficiently strong that it reasonably warrants fear of partisan influence on the judgment. 

12 

13 

The court's analysis focused closely on the facts of the case. The court observed that the activities 

of the Berkeley Rent Srahilation Board, which acted as both adjudicator of coverage and executor of its 

own finances, represented a "less than an optimal design ti>r due process purposes" Nevertheless, after an 

td 

_ 

iÌ 

analysis of the facts, the court found that the Board's activities did not offend the applicable due process 

16 
1 standard, because ltjhe Board's motive to adjudicate landlords covered by the ordinance is not 'strong'. 

19 

20 I 

I 

21 

23 

24 

25 

26 

".)7 

2y 

No person could ' reasonably..-fear... partisan influence in (Mel judgment.' And this situation would not 

pose a temptation to the 'average man as judge' or induce him 'not to hold the balance nice, clear, and 

true. "'l 

In reaching this conclusion, the Court noted several factors established by the evidence in the case, 

including the number of coverage decisions the Board made each year and the practice of the Board 

regularly to waive large amounts of penalties.' The factor that the Court treated as most significant in its 

discussion of the due process issue, however, was the fact that penalties resulting from Board 

adjudications over whether properties were covered by the rent stabilization ordinance amounted to just 

two to five percent of the Board's entire budget. The Court found that this level of institutional financial 

' Sec. 114 F. 3r0 at 847 -8,1R 

2 See, 114F 3'd at 846 
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15 
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IS 

19 

20 

21 

72 

24 i 

25 

26 

interest in penalty adjudications did not create a -strong" Moti% e to adjudicate against landlords such That 

it reasonably 6,arrantect fear of partisan influence on the judgment. 

!'he facts of this ease, as esl.rblished by the evidence previously presented In the admin infra five 

record and in die Declaration of Elise Rothschild, are different Here. the facts demonstrate that 

respondent I:MD has a significantly greater institutional financial interest in penalty adjudications than the 

"rather small' antoual of the budget at ;take in the dlpho Epsilon T1n case.' This is particularly evident 

when analysis centers on the two enforcement programs that were involved In this case. Me three -year 

budget figures for the Hazardous Materials and Hazardous Waste Programs (under %vhich the penalties 

against Blue Diamond were assessed}, show that penalties ranged from a 9% share of the budget for the 

Hazardous Materials Program in 2010 and 201 I up to a 311% share of the budget for the Hazardous Waste 

Program in 2009. The three -year average for 2009 -2[101 was 23% for the Hazardous Waste Program and 

16% for the Hazardous Materials Program 

percentages are, by arty measure, significant. They represent far more than the de rnsrratis 

exception the Ninth Circuit recognized could be available in an institutional setting! In comparison to the 

significant proportion of the program budgets covered by penalty assessments in the past three years, Inc 

Court finds the number of penalty assessments and the practice of the Board frequently to negotiate 

settlements of penalty assessments to be of lesser weight 

As the Court noted in the Alpha Epsilon Phi case, ". the issue, in the end, comes down to a 

nap-tent %vhether the official motive here is `strong' _.so that it `reasonably warrant[s] fear of partisan 

influence out the, judgment. "6 This Court's judgment is that the percentage of respondent's budget for the 

programs at issue here that is covered by penalty assessments dues create a strong motive that reasonably 

warrants fear of partisan influence on the judgment. The situation presented in this case is one that would 

' The `rather small" language appears in 1 la F. 3'' of S17. 

' The budget and penalty amounts are found in the Declaration of Elise Rothschild, pled on Juiy 30. 2012, par. 13 -14 

The Court has calculated the percentages. The Coun is not persuaded by respondent's argument that the largest 

penalty assessment, involving the Georgia Pacific Company. should not be considered simply because it is so much 

larger than the others. It. is precisely the largest penalty assessments that raise the greatest level of concern. 

27 j, See, 114F.3'aat545 

_ ß ` See, 114F)"at84? 
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rue. "' 

mptation to the average man as fudge or induce hire not to hold the balance nice, clear, and 

The newly -presented facts. authorih, and argument do not alter the Coon's previous analy;us of 

the due process issue presented by the petition. rho Court therefore affirms its previous tentative ruling 

granting the petition for writ of mandate under Code of Civil Procedure section 1085 That tentative 

ruling is set forth in 1ùt1 immediately below 

Court's Tentative Boling Issued for April 27. 2012 Hearin 

Introduction and Summary of Rulin 

This is a petition for writ of mandate under Code of Civil Procedure sections 1085 and 1094 5 in 

which petitioner Blue Diamond Growers ("Bloc Diamond-) challenges a decision of respondent 

Sacramento County Environmental Management Department ('EMD-1, entered after an evidentiary 

hearing, upholding the assessment ofa monetary penalty against Blue Diamond. The penalty arose from 

charges that Blue Diamond discharged high p!-! water, a by- product of its blanching equipment cleaning 

process, into the sanitary sewer on two occasions in March, 2010. 

Blue Diamond's petition under Code of Civil Procedure section 1685 asserts that the decision is 

invalid as a violation of its duc process rights. In particular. Blue Diamond contends that it was deprived 

of the right to an impartial tribunal because BAD, which was the final decision -maker in its case, is 

funded by the penalties it assesses in enforcement actions, and thus has a disqualifying pecuniary interest 

in the result of such actions. 

Blue Diamond's petition under Code of Civil Procedure section 1094.5 asserts that the decision is 

invalid on several grounds' EMD improperly applied unpublished policies to its case, the findings 

regarding the circumstances ()tithe discharges are not supported by substantial evidence; and EMD 

improperly applied statutory criteria for the determination of the amount of the penalty. 

The Court finds that Blue Diamond's due process contention has merit and grants the petition on 

that basis. Because this conclusion results in the invalidation of EMD's decision, it is not necessary For 

114 F 3`a at 8.47443 
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27 

28 

the Court to address Blue Diamond's claims under Code of Civil Procedure section 1094.5. 

Factual Findinos un Petitioner's Due Process Claim 

The facts related to Blue Diamond's due process contention are not in dispute, and arc round to be i 

as follows. 

Under state law. EMD acts as a unified program agency ( "UPA ") For the purposes of 

administrative enforcement of state laws and regulations involving the disposal of hazardous waste, and 

acted as such in this case. EMD is authorized to issue an Administrative Enforcement Order ( "AEO ") if if 

determines that a "person" such as Blue Diamond has committed a violation of law. The AEO may 

require that the violation be corrected and may impose a monetary penalty. (See, Health and Safety Code 

Section 2540411(0.1 

Health and Safety Code section 25404 10) provides: "All administrative penalties collected from 

actions brought by a UPA pursuant to this section shall be paid to the UPA that imposed the penalty, and 

shall be deposited into a special account that shall be expended to fund the activities of the UPA in 

enforcing this chapter." 

In this ease, EMD issued an ASO against Blue Diamond on April 29, 2010, based on releases of 

azardous materials that occurred on iwo days in March, 2010.' The AEO imposed a penalty of 

56,150.00 

State law requires EMD, in establishing a penalty amount, to ". _take into consideration the 

turn, circumstances, extent, and gravity of the violation, the violator's past and present efforts to 

vent, abate, or clean up conditions posing a threat to the public health and safety or the environment, 

violator's ability to pay the penalty, and the deterrent effect that the imposition of the penalty would 

have on both the violator and the regulated community," (See, Health and Safety Code Section 

25404.1 -I(0y) 

EMD has promulgated an Inspection and Enforcement Plan ( "[EP ") which includes a description 

of the process it uses to determine the amount of monetary penalties, The IEP explicitly states that EM 

Ere, Administrative Record ( "A.R. "), pp. 8 -15 
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3J 

4 

6 

issues enforcement orders and assesses penalties under Health and Safety Code section 254041.1. For 

calculation of the amount of any penalties, the IEP sets out a matrix of "initial penalties" which FMD may 

select from, after consideration of the degree of actual or potential harm from the release and the extent of 

the charged party's deviation from legal requirements E\11) then may adjust the initial penalty up or 

down (with potential upward adjustments of as mach as 160` ó) based on factors such as the charged 

party's intent and degree of cooperation and eltònt 

71' 
The AFO in this case included a "Penalty Calcui :tion Maton," showing an upward adjustment of 

8 
.I 25% on each element of the penalty assessed against Blue Dtantond.i° 

9 
The ABO informed Blue Diamond that it had the right to request a hearing on the order by filing a 

10 
Notice of Defense.'' The Notice of Defense form stated, ss permitted by law, that the charged party could 

II 
select a hearing officer designated by the County, or an Administrative Law Judge of the State Office or 

12 

Administrative Iieariags-'' 
13 

14 
Blue Diamond filed a timely Notice of Defense selecting a hearing before an Administrative Law 

15 
Judge.° Blue Diamond also filed an Attachment to Notice of Defense that contained the following 

6 
allegation: "EMQD's imposition of monetary penalties against (Blue Diamond] constitutes an illegal 

17 contingency fee pursuant to In re Clancy, 39 Cal. 3d 740 (1955), presents a conflict of interest and violates 

13 ; (Blue Diamond's) substantive and procedural due process right under the state and federal constitutions."' 

9 ! An evidentiary hearing was held before a state Administrative Law Judge on four days in August 

20 and September, 2010, and February, 201! . On July 20, 201 !, the Administrative low Judge issued a 

2I Proposed Decision for consideration by EMD. fhc Proposed Decision granted Blue Diamond's appeal in 

22 part, reducing the penalty to 545,795.00. but otherwise sustained the AGO." 

23 

24 

25 

26 

2', 

28 

See, A R., pp. 273 -282. 

See, A.R., p. 18. 

"See. A.R.,pp 14 -15 

See, .A.R., p. lñ: Health and Safety Code section 25404.1.1(e). 

See, A.R., p. 19. 

See, AR, p 21, paragraph IO. 

" See, A.R., pó. 2145-2181. 
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I ! The Proposed Decision dealt with Blue Diamond's due process contention as follows: -This is an 

2 
1 

issue that cannot be addressed in an administrative tribunal. (Cal Const , art Ill, § 3.5 [adn :inistratice 

cies lad: power to declare a statute unconstitutional or unenforceable on the basis of 

unconstitutionatity) j.i16 

Pursuant to the IEP, EMD had the authority to adopt the Proposed Decision. adopt portions of the 

proposed Decision while revising other portions, or reject the Proposed Decision." On July 29, 201 I, 

MD adopted the Proposed Decision as its decision in the case 16 

5 

EMD's SEP includes a component described as the `Enforcement Revenue Offset Program ", 

which details its use of amounts received from enforcement penalties. The IFP stares that EMD does not 

budget for any realized enforcement revenue, because EMD's position is that "...enforcement revenue 

It 

should not be formalized as a traditional revenue stream needed for the support of necessary and 

ppropriate program activities. Thus, core program activities such as staff costs relating to inspections, 

4 d 

ntation, staff training, business education and outreach and Department and County level overhead 

I î t ° buht into the [EMD} fee structure ."jg 

16 ï 
The IEP states that, after recovering the cost of implementing enforcement actions, EMD uses 

17 ! remaining revenue and accumulated savings to establish "program specific rate stabilization reserves ". 

t 8 'j when ( "on occasion ") accumulated fines and penalties exceed the amount needed for a prudent reserve, 

1 

20 

? 

22 

23 

24 

25 

2 

27 

2g 

MD returns the "excess revenue" to compliant facilities in the form ofa fee offset during the annual 

billing process.'° EMD finds that this program has significant benefits: 1 

"The Enforcement Revenue Offset Program enhances f E,tiMD's] enforcement program credibility 

by insulating the Department from accusations of basing enforcement activity on perceived funding needs, 1 

See, A.R., p. 2080, Legal Conclusion No. 2. 

See. A.R., p. 272. 

16 See, A R., p. 2146. 

`° Sec, A R., p 233 

Id. 
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thereby providing tangible proof of the enforcement program's objectivity. "' 
Witnesses who testified on behalf of EMD at the edm inistrat iv e hearing tiro 

hots- the funds generated from enforcement penalties are used in practice. 

The Director of P.MD, Val Siebaì, testified that ENID is a special fund agency that does not 

ny money (rem the County general fund. Instead, all funds conic from fees paid by the regulated 1 

community. All penalties are quid to EMD and are held in a special account by Sacramento County. I le 

testified that fines and penalties arc not calculated in the budget, but conceded that lines and penalties do 

conic into the control of EMD, and are used to fund enforcement activities?" 

Elise Rothschild, who issued the AEO in this case on behalfof ENID. provided specific tos 

regarding EMD-s budget. based on documents admitted into evidence at the hearing. Her testimony 

that EMD brought in $1 3'S million in enforcement revenue in 2010-2011, and that 5662,079 00 of that 

amount was returned to compliant businesses as a credit to reduce their regulatory fees, while the rest, 

$7ió,717.00, was retained by EMD to support its activities-'' 

Standard of Review for Petitioner's Due Process Claim 

Blue Diamond's due process claim focuses on Health and Safety Code section 25404.1.1(0, 

which, as quoted above, provides that all monetary penalties collected from actions brought by ENID shall 

be paid to ENID and deposited in a special account that shall be expended to fund ENID's enforcement 

6 

3 

9 

10 

II 

12 

13 

14 

15 

16 

17 

IS 

19 1 activities. Blue Diamond contends that, given this statutory provision, EMD violated due process 
i 

20 principles by acting as the adjudicator in its case, because EMD had an improper pecuniary interest in the 

21 outcome of the case. Blue Diamond does not challenge the constitutionality of the statute itself, but rather 

22 the constitutionality of the hearing procedure followed in this case. 

23 

24 

95 

26 

27 

?8 

Because petitioner's due process claim in this case is presented based on undisputed facts, it raise 

a pure issue of law, on which rite Court exercises its independent judgment. (See, Donald nrn v 

IJ 

r See, AR_pp 1317 -1325 

Sec, A 2, pp. 1 536 -1 552 The bud3eI documents to whictt Ms. Rothschild referred in her testimony are at A R 

pp 570 -571. 
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4! 
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o 

7 
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o 

10 

Il 

12 

13 11 

11 interest presented here Moreover, Blue Diamond was not required to exhaust administrative remedies by 
14 

I5 

16 

17 

18 

19 

20 

21 

22 1 

23 j 

24; 

2i 

26 . 

27, 

2g 

Department of Real Estate (2005) 134 Cal. App. 41'1948. 954; Abusa y State Personnel Board (2002) 102 l 

Col App. 4'" (379, 1335.ì 

Analysis of Petitioner's Due Process Claim 

EMD raises the threshold issue of whether petitioner's duc process claim is barred for fai ure to 

raise it at the administrative hearing. Specifically, EMD contends that petitioner only raked the issue of 

whether its imposition of monetary penalties constituted an "illegal contingency fee" as held in hr re 

Clancy. 39 Cal. 3d 740 (1985), but not the issue presented here, which is whether EMD, as adjudicator, 

had an impermissible pecuniary interest in the outcome of the case. EMD contends that Blue Diamond 

thereby waived the issue it presents here 

This contention is not persuasive. As quoted above, petitioner's Attachment to Notice of Defense - 

also asserted that EMD's imposition of monetary penalties presented a conflict of interest that violated 

Blue Diamond's due process rights» This was sufficient to preserve the issue of an improper pecuniary 

raising its due process contention at the hearing before the AL1_ As the AL1 noted in the Proposed 

Decision, the due process issue, which the AL1 perceived as involving the constitutionality of a statute, 

could not be addressed in the administrative proceedings. The Court accordingly finds that Blue Diamond 

did not waive the due process claim it presents in this case. 

The California Supreme Court set Ibrth the fundamental due process principles applicable to this 

case in 1(ans v. County of San Bernardino (2002) 27 Cal. 4'" 1017, (025 -1027. Those principles may be 

summarized as follows. When due process requires a hearing, the adjudicator must he impartial. Of all 

the types of bias that can affect adjudication, pecuniary interest has long received the most unequivocal 

condemnation and the feast forgiving scrutiny. Thus, white adjudicators challenged for reasons other titan 

financial interest have in effect been afforded a presumption of impartiality, adjudicators challenged for 

financial interest have not. The standard is whether the adjudicator's financial interest would offer a 

possible temptation to the average person as judge not to hold the balance "nice, clear and true." This rule 

"See, A.K.. p. 21. paragraph 10 
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6 
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10 

12 

13 

14 

1 

the mayor's responsibilities for village finances 'may make him partisan to maintain the high level of 

16 contribution from the mayor's court. "' (Sec, McBride e California Board 4-Accountancy (2005) 130 Cal 

7 I App 4'h 51S, 524.) 

g In this case, the plain language of the applicable statute demonstrates that EMD's activities arc 

19 funded by enforcement penalties. This method of funding raises due process concerns if EMD acts as the 

applies "with full force' lo administrative proceedings. 

Applying those principles in the Mau case, the Supreme Court held that a temporary 

administratve hearing officer has a pecuniary interest requiring disqualification when the government 

unilaterally selects and pays the officer on an ad hoc basis and the officer's income from future 

adjudicative work depends entirely on the government's good will. Thus, it decision of the hearing officer 

revoking a county- issued license was properly invalidated by the trial court. 

In its opinion in the Hoes ease. the Supreme Court cited and relied on two United States Supreme 

Court eases, Tuney e Ohio (1927) 273 if S. 5 t0, and JVard v Village of .Monroeville (1972) 409 U.S. 57. 

A subsequent opinion of the Court of Appeal succinctly summarized those cases: 

"In Turnev i' Ohio, the court held that due process in the form of an impartial judge was denied 

when the judge received as part of his salary the Boss that he imposed on a corn feted defendant. [Citation 

mated./ The result was the same in fVard v. Village of Monroeville, even though the fines imposed by 

the 'mayor's court' did not benefit the mayor personally, but rather the municipality. The court held that 

70 

21 

22 

23 

24 

25 

26 

27 

28 

adjudicator in enforcement cases. In this case, even though the evidentiary hearing on petitioner's 

administrative appeal was conducted by an Administrative 1 aw Judge provided by the state Office of 

Administrative I learings, the ALI rendered a proposed decision which EMD had the legal authority to 

accept, revise, or reject. The undisputed facts thus demonstrate that EMD was the ultimate adjudicator as 

well as the enforcing agency in petitioner's case, and that it had a pecuniary interest in the outcome. On 

its face, this procedure violates fundamental due process standards: the adjudicator's financial interest 

would offer a possible temptation to the average person as judge not to hold the balance "nice, clear and 

true." The fact that ENID's decision is subject to review in this Court is irrelevant, because Blue Diamond 

fi 
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is entitled to a neutral and detached adjudicator in the first instance (See, Hans v. Counh of San 

Bernardino,.upro, 27 Cal. deft at I034 ì 

Because EMD had the ultimate !egad authority to accept, revise or reject One A W's proposed 

cision, this case differs from Arc Snide r C'aGfornia Board ofdcrountuncp. supra, 130 Cal. App. 4 °518. 

that case, the Court of Appeal held that due process principles were not violated where an 

dministratìve Law Judge made a proposed finding regarding the amount of reasonable costs of 

prosecution and in' estigation a disciplined licensee Was to pay to the Board, but the applicable statutes 

gave the Board the power only to reduce or eliminate the award. From a practical perspective, the Court 

found, these statutes vested the decision on the question of costs in the AL I, and not the Board, and the 

'WI had no pecuniary interest in the award of costs. Here, EMD 's authority is not limited to reducing or 

Militating the monetary penalties. Recause it has the authority to revise the proposed decision, EMD 

also has the authority to increase the amount of monetary penalties ordered by the ALL to reject any 

reduction ordered by the ALJ and, presumably, also to reinstate monetary- penalties even if the ALJ finds 

them to be unwarranted. Thus, the final decision as to the amount of penalties is vested in EMD, not the 

11 

13 

Id 

15 

16 

Ir 

16 

14 

20 

21 

23 

24 

25 

26 

27 

28 

Relying on the provisions of the Enforcement Revenue Offset Program contained in the IEP, EMD 

argues that, as a matter of fact, it is not funded by enforcement penalties, but by facility fees. thus negating i 

any pecuniary interest in the enforcement oases it ultimately adjudicates. This argument is not persuasive i 

As Blue Diamond points out, no matter what PMO does in practice, the applicable statute requires it to use 1 

enforcement penalties to fund its activities, which results in a violation of due process if EMD acts as the 1 

ultimate adjudicator. Moreover, even if EMD does not establish its budget on the basis of enforcement 

penalties, the undisputed facts demonstrate that EMD retains a significant portion of enforcement penalties 1 

it receives, and uses those amounts to support its activities. This is sufficient to violate the due process 

right to an impartial adjudicator. 

The Court therefore concludes that Blue Diamond has demonstrated that the hearing procedure 

followed in this case, in which EMD acted as the ultimate adjudicator. a iclated due process principles 
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when viewed m G gift of the provisions of Health and Safety Code section 15404. I .Ili). Because it 

ved and used enforcement penalties to support its operations. EMD, us the ultimaie a:itudicuter, had 

n impermissible pecuniary interest in the outcome of Blue Diamond's case. As was the case at Haas v 

'(Scrr Bernardino, supra, 27 Cal. 4'" 101?, the decision rendered by EMD is invalid :' 

Conclusion 

rit of m.fnsate ís granted pursuant to Code of Civil Procedute section 1085 on 

Htue Diamonds due process rights w hen it acted as the u : ;nate adjedicat r 

in an enforcement action to which it had an improper pecuniary interest A writ of mandate shail issue 

requiring EMD to set aside its decision imposing monetary penalties against Blue Diamond As stated 

above, the Court finds it unnecessary to address Blue Diamond's claims that LMO s decision i; incatil 

The p 

9 

It 
under Code of Civil Procedure section 1094 5, 

12 

3 

15 

16 

1' 

1ö 

19 

21 

» 

23 

24 

2 

26 1 

In accordance with Local Rule 9.16, counsel fo petitioner is 

.0 

prepare a ;orina) order 

granting the petition as set forth above, incorporating this ruling as an exhibit, a separate judgment, and a 

peremptory writ of mandate; submit then to opposing counsel for approval as to form in accordance y,ith 

Rule of Corot 3 1312(a): and thereafter submit them to the Court For signature and entry of judginent in 

accordance with Rule ofCourt 3.1312i b), The writ shall further command respondent to make and file a 

return within 60 days after issuance of the -writ. setting forth what it has done to comply with the writ. The 

court shall reserve jurisdiction in this action until there has been NU compliance with the writ 

D íTED: November 29, 2012 JJv t 

I eÍ.,NIN.-1ltla P I* -h`NF 
Superior Coon of Cal tnraiu, 
County of Sacramento 

Child nabs an r .'h tag regarding the local i,n<_tr utional,ty of Health and Satt Code ccci 

-ale Dian ''na ri d riot t'tecn t ..demonstrato that the st ^i e's p;us'is uns ". i 

tlìtG w,th zpphcable <r rc;aü¢t,,nnl pr,visions " ( See, Tobe v : ca Sam r 'tau 
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CERTIFICATE OF SERVICE BY MAILING 
(C.C.P. Sec. 1013x(4)) 

1, the undersigned deputy clerk of the Superior Court of California, County o1 

Sacramento, do declare under penalty of perjury that I did this date place a copy of the above - 

entitled RULING ON SUBMITTED MATTER in envelopes addressed to each of the parties, or 

their counsel of record as stated below, with sufficient postage affixed thereto and deposited the ' 

same in the United States Post Office at 720 96 Street, Sacramento, California. 

John R. Briggs, Esq. 
Weintraub Tobin Chethak Coleman Grodin 
400 Capitol Mall, 119' Floor 
Sacramento. CA 95314 

Dated: November 30, 2012 

John E. Reed 
Deputy County Counsel 
700 I I Street, Suite 2650 
Sacamento, CA 95814 

Superior Court of California, 
County of Sacramento 

By: J er l ,,`en ca 

Deputy t'ICr4 
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Re Blue Diamond Growers v. The Sacramento Environmental Management Department, etc. 

Sacramento County Superior Court, Case No. 34 -201 1- 80000940 

PROOF OF SERVICE 

I am a citizen of the United States, employed in the City and County of Sacramento, 
California. My business address is 400 Capitol Mall, Eleventh Floor, Sacramento, California 
95814. I am over the age of 18 years and not a party to the within action. On today's date, I 

caused to be served the following: 

0 

NOTICE OF ENTRY OF ORDER AFTER HEARING ON 
PETITIONER BLUE DIAMOND GROWER'S 

PETITION FOR WRIT OF MANDATE 

I am readily familiar with the firm's practice of collection and processing correspondence for 
mailing in the ordinary course of business. Under this practice, correspondence is collected, 
sealed, postage thereon fully prepaid, and deposited the same day with the U. S. Postal 
Service. 

a I caused the above documents to be served on the parties in this action by placing them in a 

sealed envelope in the designated area for outgoing mail, addressed as shown below. 

0 I caused the above documents to be personally delivered to the addressee(s) set forth below. 

I caused the above documents to be served on the parties in this action by causing them to 
be delivered via Federal Express, for next -day delivery to the addressee(s) set forth below. 

I caused the above documents to be served on the parties in this action by transmitting them 
via facsimile to the addressee(s) indicated below. 

I declare that I am employed in the office of a member of the bar of this Court at whose 
direction the service was made. (Federal) 

John Reed, Esq. 
Deputy County Counsel 
County of Sacramento 
700 H Street, Suite 2650 
Sacramento, California 95814 

I declare under penalty of perjury that the foregoing is true and correct and that this 
declaration was executed on January 25, 2013, in Sacramento, California. 

{ 1584315.DOQ} 

Carol Scott 

Notice of Entry of Order After Hearing on 

Petitioner BDG's Petition for Writ of Mandate 
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John Minney 
17137 Road 37 

Madera CA 93636 
559- 275 -5937 559- 645 -0870 

iminnevC@,ümail.com 
August 23, 2013 JOB F12033Á 

Mr. Lee Smith. Attorney 
Weintraub Tobin 
400 Capitol Mall. 11th Floor 
Sacramento CA 93814 

SUBJECT: Third Quarter 2013 Groundwater Monitoring 
Tosta Dairy 
Tracy, California 

Dear Sir: 

This report is related to groundwater monitoring at the Tosta Dairy for the third quarter, 2013. The 
facility has three previously approved monitoring wells (MW -1, MW -2, and MW -3) which have 
recently been surveyed for elevation and sampled for groundwater on July 3, 2013. In addition, a fourth 
monitoring well (MW -4) was included in the surveying and sampling at the site; although this well is 
pre -existing, I saw no record of the Board's approval of this well. 

This report also further addresses items that I testified to at the previous Regional Board hearing on 
August 25, 2013 including the very poor quality of the shallow groundwater in that vicinity and the . 

The first groundwater is shallow, on the order of 5 feet deep. The map showing the gradient as 
determined on July 3, 2013 is attached. It essentially shows groundwater going south, which I would 
consider unusual (but not unheard of) for this vicinity. Since 1996, I have done most of the groundwater 
monitoring at the nearby sugar beet factory and the predominant flow direction has been north or 
northwest in the shallow groundwater (also 5 feet deep), although it was south also for a brief while. 
You can see the sugar beet plant and its associated irrigated lands when you are standing on the Tosta 
Dairy site. 

The Regional Board has recently opined that Tosta Dairy has adversely impacted the beneficial uses of 
the shallow groundwater through the way it has operated the ponds /manure drying areas. The RWQCB 
has complained specifically about the TDS and Nitrate -N in the groundwater. The RWQCB has also 
stated that the shallow groundwater at the site is currently deemed a resource for MUN supply based 
upon regulation_ though no factual information supporting that conclusion was provided. My response 
(again based upon doing most of the groundwater monitoring issues at the nearby sugar beet factory 
since 1996) was that the shallow groundwater is naturally that very poor quality. 

This report will therefore specifically address whether the technical data supports the position that was 
raised at the past Board hearing that the beneficial uses of shallow groundwater have been impacted by 
the Tosta Dairy handling of ponds /manure drying and whether the technical data supports the position 
that the shallow groundwater is just naturally that very poor quality. 
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Since the pond water quality and the manure extract water quality are relevant to this discussion, both 
the pond water and the manure have been recently sampled for similar constituents to the groundwater. 

I have put all the available groundwater, pond and manure data to date into the spreadsheet that is 
attached. 

The following table compares three items for the relevant test parameters. The Irrigation Area is the 
compilation of background shallow groundwater values agreed to by the RWQCB about ten years ago at 
the nearby sugar beet factory. The Tosta GW is the average of all the groundwater tests that I currently 
have at Tosta for MW -1, MW -2, MW -3 and MW -4. It can be seen that TDS and N are present at Tosta 
at values remarkably similar to background at the sugar beet factory. I consider that as substantiating 
my previous position. 

I also sampled the Tosta Dairy pond water and manure for similar constituents as the RWQCB has 
alleged that pond seepage has caused that the very poor quality groundwater to be on the Tosta property. 
The dairy has several acres which are used for combined pond areas and manure drying areas. The pond 
bottoms are close to the groundwater table, so significant infiltration to groundwater could be expected. 
The manure drying is done to evaporate the water out of the manure, so the amount of water which 
could come out of the manure is simply the precipitation reduced by effective evaporation. Since the 
manure drying and the ponds have occupied essentially the saine parcel of ground over the years. there 
has been a blending of the two from the perspective of what can reach groundwater. Most of the water 
is from the pond and some from the manure. 

The TDS in the pond -manure is much lower than the TDS in the Tosta groundwater (GW), so it is 
impossible for the pond -manure to have caused the very poor quality groundwater. I consider that as 
substantiating my previous position. The N in the Tosta pond-manure is apparently the immobile form, 
which would be expected for a manure pond or a manure pile. 

Parameter 

Irrigation Area Tosta GW Tosta Pond -Manure 

TDS (mg /I) 11,391 10,961 4,532 

TFDS (mg /I) 10,780 

TOC (mg /I) 4.4 

Bicarbonate (mg /I) 800 593 1,926 

Hardness (mg /I) 1,342 

Nitrogen (mg /I) 40.6 17.9 412 

Calcium (mg /I) 425 839 144 

Chloride (mg /I) 766 3,911 896 

Sodium (mg /I) 2,679 2,563 421 

Sulfate (mg /I) 6,205 2,492 12 

Potassium (mg /I) 4.4 17 650 

Boron (mg /I) 21 6 

Magnesium (mg /I) 219 624 86 
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Note that there are other elevated constituents in the Tosta groundwater. Chloride is most notable. 
Again, the pond water -manure extract has minimal chloride compared to the Tosta groundwater, so it 
could not have caused it. Sodium is also there as well in a similar amount. Since the shallow 
groundwater is virtually at or below sea -level in elevation, it suggests a historical salt -water intrusion 
remnant as opposed to a Tosta release. 

Regarding the groundwater flow, the RWQCB alleges that there is a "mound" of groundwater coming 
out of the ponds which is both highly contaminated and disruptive of the regular direction that 
groundwater would move. 

I have some old measurements of depth to \rater fro 2012 by others. 

Well Date 

Measuring 
Point 

Elevation 

Water 
Depth, 

ft 

Total 
Well 

Depth, 
ft 

Groundwater 
Elevation 

MW -1 7/16/2012 4.36 5.33 21.0 -0.97 
MW -2 7/16/2012 8.07 6.93 23.3 1.14 
MW -3 7/16/2012 5.13 7.60 16.0 -2.47 
MW -4 5.76 10.4 

MW-2 is the well nearest the wastewater pond. It shows the highest elevation of water on the site, 
which is consistent with the State's assertion that there is a "mound ". MW -3 is the lowest, suggesting 
water not in the mound is moving north. 

Here are my new measurements (I added MW -4 which the unapproved -as -yet existing well). 

Well Date 

Measuring 
Point 

Elevation 

Water 
Depth, 

ft 

Total 
Well 

Depth, 
ft 

Groundwater 
Elevation 

MW -1 71312013 4.36 6.73 21.0 -2.37 
MW -2 7/3/2013 8.07 7.48 23.3 0.59 
MW -3 7/3/2013 5.13 3.92 16.0 1.21 

MW -4 7/3/2013 5.76 5.28 10.4 0.48 

MW -2 not the highest anymore, so the "mound" is now missing. Also MW -3 now the highest, 
suggesting flow has reversed to the south. 

So the available data currently indicates that Tosta is not creating a "mound" but used to. That means 
that there was some discharge of pond water into groundwater. Note that I have so calculated it in my 
above analyses. 

The next question is whether that "mound" discharge caused contamination of groundwater. MW -2 is 
the one closest to the pond; MW -1 is farther away. MW -1 is the higher well with most constituents (i.e. 
sodium, calcium, magnesium, chloride, conductivity and TDS). MW -2 is the higher well with fewer 
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constituents (i.e. nitrate, sulfate). Preponderance of evidence says the "mound" has not impacted 
groundwater and implies that a"mound" would actually improve the groundwater in this area. 

The Regional Board has requested that the top of MW -3 be repaired to prevent surface water intrusion. 
This is what it looks like now. A drawing regarding a repair is attached. A steel sleeve would be 
°routed into the near surface. 

In summary, the principal issue to be addressed was whether the shallow, very poor quality groundwater 
documented at the site is the result of the Tosta Dairy pond -manure drying operations or the result of 
naturally occurring, similarly very poor quality groundwater found nearby also. I conclude that the 
Tosta Dairy pond water- manure extract are not bad enough to have caused the very poor quality 
groundwater and that this site's very poor quality groundwater is remarkably similar to another nearby 
site that I have worked on extensively. 
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Regarding the beneficial uses of natural groundwater which has a TDS greater than 10.000 mg /I, it is my 
conclusion that there are basically no beneficial uses. The MUN designation is generally considered 
treatable to 3.000 mg /I but there is no shallow groundwater in this area that is less than 3000 mg /I. 

Regarding future groundwater monitoring. I would expect that quarterly monitoring of at least the three 
approved wells will be required for at least one year, with the same constituents included herein. I 

would recommend similar testing of the pond and manure at the same time and, provided that the results 
remain similar_ that a request for no further groundwater monitoring be made based upon the shallow 
groundwater being naturally such poor quality that it has no beneficial uses. 

Please call if you have questions or comments in this regard. 

JMM /bf 

Attachments: 

Re pectfully submitted. 

r 

John M. Minnet' 
CE 32557 

'. GE 602 

ft , NEPA 760413 / 

Figure 1, Site Map 

Figure 2, Groundwater Gradient 7/3/2013 

Figure 3, MW -3 Well Repair 

Lab Test Results 

Spreadsheet 



JOB F12033Á 
FIGURE 1 

NOTE: ELEVATIONS SHOWN ARE 
TO THE NORTH EDGE OF THE 
WELL CASING AND ARE ON THE 
NAVD88 DATUM 

LEGEND 

MONITORING WELL 

GRAPHIC SCALE 

100' 200' 

( IN FEET ) 

1 inch = 200 ft. 

400' 

MONITORING WELL LOCATION EXHIBIT 
TOSTA DAIRY 

20662 SAN JOSE ROAD 
TRACY, CA 

DRAWN BY: 

AMS 

DATE: 

6 -26 -13 
\NE\; 

H u a, V F v i M Ç i 

3757 CHESSA LANE 
CLOVIS, CA 93619 
(559) 322-8235 
www. m i n n eys u rveyi n g.co m 
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JOB F12033Á 
FIGURE 2 
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GROUNDWATER CONTOURS 7/3/2013 
TOSTA DAIRY 

20662 SAN JOSE ROAD 
TRACY, CA 

( IN FEET ) 

1 inch = 200 ft. 

DRAWN BY: 
AMS 3757 CH ESSA LANE 

CLOVIS, CA 93619 Mi;EY 
(559) 322 -8235 S U R V E Y I N G 

www.minneysurveying.com 

DATE: 

8 -23 -13 



CROSS SECTION OF A PROPOSED MONITORING WELL JOB F12033Á 
TOSTA DAIRY MW -3 FIGURE 3 

TRACY, CA 

1 

EXTEND AND ADD 
CASING CAP r---ì 3" 

ADD A PROTECTIVE 
CASING WITH 
LOCKING COVER 

CONCRETE BASE 

v7 
HAND DIG AND 

CONCRETE 

BOREHOLE 

WATER TABLE o 

CASING 
2" SCH40 PVC 

EXISTING TOP 
OF CASING 

ANNULAR SPACE 

ANNULAR SEAL 
NEAT CEMENT 
POURED INTO 
ANNULUS 

-' FILTER PACK 

SCREEN 
2" SCH4O PVC 

NOT TO SCALE 

TOTAL DEPTH I 

2L -G" JOHN MINNEY, CE 32537, GE 602 
17137 ROAD 37 

BOTTOM PLUG 
OR CAP 

MADERA, CA 93636 
(559) 275-5937 

jminney @gmail.com 



Herbst, Char lene @Vdaterboards 

From: 
Sent: 
To: 

Cc: 

Subject: 
Attachments: 

Mr. Jeff Fleming c1erlem @dairydesigners.com> 
Friday, Jul.,- 20, 2012 3:42 PM 

Herbst, Charlene @Nraterboards: Davis. Daniei@Vtieterboards Corral, 
Gilberto` ;wa erboards: Walsh, Sean @Waterboards 
David Avila: Skelton Chas 
F:vd: Directive 4, Cleanup and Abatement Order P5-2012-0708 
44206irrgwtrl2- 199- 114.pd 2061rrgwwtr12- 199- 113.pdf; 171001-eNH4N NO3N 
TDSpd{; 12199114 Total Conform coli.pdi; 12100113 Total e.litorm Ecoii.pd`:. 
12199113 NH4N NO3N TDS.pdf: Henry Tosa Daim- P Wsjpg 

These are the lab results "oI monitoring well samples taken Monday, 16 July 2012. Note these are at the Tosta Dairy. Monitor well 1 is southernmost, MW2 is in the middle, near the settling pond, and i\2W3 iR noìîhern!?70st. A locator map is included. Depth and depth io water readings will be included in a following email. 

Jeff Fie: 

Western Dairy Design Associates, 

OFF: 205-3=8-867= 

204-6=0-.,363 

-__.. 204-3=8-8654 

,e==_e...e..a1r-:Gesiu--ers. cor:: 
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From: 

Sent: 

To: 

Cc: 

Subject: 

Attachments: 

Mr. Jell Fleming <jef lemLdatrydesigners.com> 
Friday, July 20. 2012 4:25 PM 

Herbst, Cnarlene©WaterboariS Dias, Daniel©`n aterboards; Corral, 
Gilberto` Waterboards' Walsh, Sean@Waterboards 
David Avila: Skelton Chris 
Sounding Data - Directive 4 Cleanup and Abatement Order R5-2012-0705 
5 2012 -7 -16 We.l Purge Data MW_, MWW2, M\N8-pdf 

Here is well sounding data taken 16 July, 2012 for the 3 monitoring walks at Henry Tosta Dairy. Includes depth to \saler, total depth, water column Height, all to the nearest hundredth of a foot, and field readings o temperature, conductivity, ORF, and pH. 

We.,herP Da-my DesHgm hLe.,, Inc. 

OFF: _09-8$8-8574 

CEL: _09-356-0362 

FAX: 20:-858 -8654 

aa_r.aes_gners.corr. 
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Denele Analytical, Inc. 

232 South Ave. Turlock. CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 07)11/2013 4:07 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: OS?OS /2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 
Madera . CA 93636 

Monitoring Well_Basic (MW B) 
SOURCE: Well Water 

Sample ID Lab ID Analyte Method Ref Result Units 
13070069A Nitrate {NO3) 

Ammonia Nitrogen (NH3 -N) 
Total Nitrogen (TNI 

SM 4500-NH3 C 
< 50.0 
0.600 

< 0.50 

mg'L 
mglL 
rnç'L 

Laboratory Quality LCS 
Control 

MS % MSD RPD 5ó 

Nitrate (NO3) 
Ammonia Nitrooen INNS-Nt 

119 5' 120.1 0.39 
99.6 95.5 97.2 1 .95 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical l Page 1 

ELAP Certificate No.: 2714 
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DENELE 

Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Compliance Analysis Report 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 07111/2013 4:07 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08(0812013 5'.36 pm 

Sample ID Lab ID 
t.1W4 13070069A 

Grower 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

E. coli<TotatrFecal Coliform - Water (E_T_F_VV) 
SOURCE: Well Water 

Anatyte Method Ref Result Units 
Total Coliform (SM9223) SM 9223 > 24196 MP N; í00ml 
Fecal Conform (SM 92220) SM 92220 <10 MPN/100m1 
E. Coli í$M922361 SM92236 <10 MPN'100mí 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical ¡Page 2 
ELAP Certificate No.: 2714 



Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Compliance Analysis Report 

Customer Grower 
John Minne)' John Minney 
17137 Rd. 37 17137 Rd. 37 
Madera , CA 93636 Madera , CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 07/11/2013 4:07 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08/08/2013 5:36 pm 

Monitoring Well - Minerals (M W7) 
SOURCE: Well Water 

Sample ID Lab ID Analyte Method Ref Result Units MW -1 13070069A Bicarbonate Alkalinity (ALK -B) SM 23203 300 mg /L 
Carbonate Alkalinity (ALK -C) SM 2320E < 2.0 mg /L 
Calcium (Ca) EPA 200.7 1,200 mg(L 
Magnesium (Mg) EPA 200.7 921 mg/L 
Sodium (Na) EPA 200,7 7.890 mg /L 
Sulfate (504) EPA 300.0 2.350 mg1L 
Chloride ICI) EPA 300.0 8,340 molL 

Laboratory Quality 
Control 

LCS 33 MS 38 MSD % RPD % 

Calcium (Ca) 105 101 
.Aaánesium(Mg) 104 98.9 95.6 Sodium pea) 102 95á 

c97 
1.0 Sutiare (564) 

2 93 Ch10nde (oh 101.5 12'..3 1235 
1 80 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terns and conditions shall supersede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical l Page 3 
EL AP Certificate No.: 2714 



Denele Analytical, Inc. 

1232 South Ave. Turlock. CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

wwv.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 0711112013 4:07 pm 
SU5MITi tD 0Y: John Minney 
APPROVED DATE: 0810812013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

Total Dissolved Solids (TDS) 
SOURCE: Well water 

Sample ID Lab ID Analyte Method Ref Result Units MW-1 13070069A To:al Dissolved Solids (TDS) SM 2540C 15.200 mgíL 

The warranty of Deneie Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 
Denele Analytical l Page 4 

ELAP Certificate No.: 2714 



Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

Wnvw.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 07/11/2013 4:07 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08/08/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 

Madera , CA 93636 

pH (pH) 
SOURCE: Well Water 

Sample ID Lab ID Analyte Method Ref Result Units MW -1 13070069A pH (PHI SM4500 -H +B 7.56 Units 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analyfcal assumes no responsibility for which the customer uses our test results, nor liability for any other warranties. express or implied. These terms and conditions shalt supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 
Denele Analytical'; Page 5 

ELAP Certificate No.: 2714 
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Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Customer 
John Minnet' 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 07/11/2013 4:07 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08/08/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd, 37 
Madera . CA 93636 

Monitoring Well_Basic (MW_B) 
SOURCE: Well Water 

Sample ID Lab ID Analyte 
MW -2 130700699 Nitrate (NO3) 

Ammonia Nitrogen NH3 -N) 
Total Nitrogen (TN) 

Method Re 

SM 4500-NH3 C 

Result Units 
< 50.0 mg /L 

0.50 mglL 
0.50 mg &L 

Laboratory Quality 
Control 

LOS % MS % MSD °'o RPD % 

Bitrate (NO3) 119.6 120.1 0,39 
Ammonia Nì9ooen iNH 2-N1 99.6 95.6 97.2 1 _o 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility tor which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical l Page 6 
ELAP Certificate No 271 -: 



Denele Analytical, Inc. 

1232 South Ave. Turlock. CA 95380 
Phone (209) 634 -9055- Fax (209) 634 -9057 

www.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: NIA 
RECEIVED DATE: 07/11/2013 4:07 pm 
SUBMIT-CEO BY: John Minney 
APPROVED DATE: 0810812013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

Total Dissolved Solids (TDS) 
SOURCE: Well Water 

Sample 1D Lab ID Analyte Method Ref Result Units MW -2 130700693 Total Dissolved Solids (TDS) SM 2540C 14,E600 moll 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 
Denele Analytical Page 7 

ELAP Certificate No.: 2714 
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Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera . CA 93636 

PURCHASE ORDER: NIA 
RECEIVED DATE: 07/11/2013 4:07 pm 
SUBMIT ED BY: John Minney 
APPROVED DATE: 08105/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

Monitoring Well - Minerals (M14/7) 
SOURCE: Well Water 

Sample ID Lab ID Analyte Method Rey Result Units 
13070069E Bicarbonate Alkalinity (ALK -B) SM 23209 1,000 mg/L 

Carbonate Alkalinity (ALK -C) SM 23209 < 2.0 mglL 
Calcium (Ca) EPA 200.7 517 mg'L 
Magnesium (Wig) EPA 200.7 1,050 mgtL 
Sodium (Na) EPA 200.7 6,560 md'L 
Sulfate (904) EPA 300.0 5.960 me^/L 
Chloride (Cll EPA 300.0 4,530 moiL 

Laboratory Quality 
Control 

LCS % MS % MSD °!o RPD % 

Cacìum tea) 105 101 964 4.7 Magnesium (try; 104 95.9 - 
Sodium (No: 102 95.8 21.5 1.0 Sulfat_ 18011 109.2 124.4 119.7 
Ch(onde (CH 101.8 121.3 123.5 1 65 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions snail superceoe any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical I Page 8 
ELAP Certificate No.: 2714 



DEIS ELE 
aar¡se 

1á`1íe 

Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
°hone (209) 634 -9055 - Fax (209) 634 -9057 

wvdva.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 

Madera, CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 07/11/2013 4:07 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 06/06/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 

Madera , CA 93636 

E. coli +Totab-Fecal Coliform - Water (E_T_F_W) 
SOURCE: Well Water 

Sample ID Lab ID 
MW-2 130700699 

Analyte Method Ref Result Units 
Total Coliform (SM9223) SM 9223 3.0 i4PN/100m1 
Fecal Coliform (SM 9222D) SM 9222D < 10 MPN/100m'. 
E. Coli (SM92230) SM92230 < í.0 MPN/100m1 

The warranty of Denele Analytical is imita_d to the accuracy of the analyses of the samples as received. Denele Analytical assumes no 
responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical ( Page 9 ELAP Certificate No.:2714 
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DENELE 

Denele Analytical, inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.cottl 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: NIA 
RECEIVED DATE: 07/1112013 4:07 pm 
SUBMITTED 6Y: John Minney 
APPROVED DATE: 08/03/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 

Madera . CA 93636 

pH (pH) 
SOURCE: Wall Water 

Sample ID Lab ID Analyte Method Ref Result Units lmw.2 130700693 oH{PH; SM4500-HrB 7.56 Units 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Dene le Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical I Page 10 ELAP Certificate No.: 2714 
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DE\ELE 

*We 

Denele Analytical. Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

v.wva.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: MA 
RECEIVED DATE: 0711 1/2013 4:07 pm 
SUBMITTED BY: John Kinney 
APPROVED DATE: 08/08/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 

Madera , CA 93636 

Total Dissolved Solids (TDS) 
SOURCE: Well Water 

Sample ID Lab ID Analyte Method Ref Result Units MW -3 13070059C Total Dissolved Solids (TDS) SM 25400 7,160 mgft 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supersede any coníliming terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical { Page 11 
ELAP Certificate No.: 2714 
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DENELE 

Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

wwva.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 07/11/2013 4:07 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08106/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

pH 1pH) 
SOURCE: Well We 

Sample ID Lab ID Analyte Method Ref Result Units 
t.11/1-3 13070069C pH tPHI SM4500-H<B 7.51 Units 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Dente Anotyticet assumes no responsibility for which the customer uses our test resu!s, nor liability for any other warranties, express or implied. These terms and conditions shall supersede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Dengle Analytical I Page 12 ELAP Certificate No.: 2714 



DEELE 
Vet 

Denele Analytical, Inc. 

232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Compliance Analysis Report 

Customer 
John Minney 
17137 Rd. 37 
Madera . CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 07/112013 4:07 pm 
SUSMIT T ED BY John Minney 
APPROVED DATE: 03/06 /2013 5:36 pm 

Sample ID Lab ID 
Mw-3 13070069C 

Grower 
John Minney 
17137 Rd. 37 
Madera . CA 93636 

E. colì<Total +Fecal Coliform - Water (E_T_F_W 
SOURCE: Well Water 

Analyte Method Ref Result Units 
Total Coliform (SM9223) 3M 9223 2.143 MPN/100m! Fecal Coliform (SM 9222D) SM 9222D <10 MPN/100m1 
E. Coli rSM9223e1 5M92233 < 10 Mr'N7100m1 

Tne warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall superceoe any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 
Denele Analytical I Page 13 

ELAP Certificate No.: 2714 



Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: NIA 
RECEIVED DATE: 07:11/2013 4:07 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08105)2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rc.37 
Mac'era. CA 93636 

Monitoring Well - Minerals (M147) 
SOURCE: Well Water 

Sample ID Lab ID Analyte Method Ref Result Units ronv -3 13070069C Bicarbonate Alkalinity (ALK -B) SM 23209 560 mg/L 
Carbonate_ Alkalinity (ALK -C) SM 232DB < 2.0 mg/L 
Calcium (Ca) EPA 200.7 708 mg/L 
Magnesium (Mg) EPA 200.7 256 mg7L 
Sodium (Na) EPA 200.7 1,09D mg& 
Sulfate ($04) EPA 300.0 3,250 mg/ 
Chloride_ (CII EPA 300.0 1.300 MOIL 

Laboratory Quality 
Control 

LCS % MS °lo MSD % RPD % 

Calcium Cal 105 101 
Magnesium (t/g) 104 98.9 2.1 Sodium (Na) 102 95.8 9.1.5 1.0 Salive (.SC4) 109.2 1244 119.7 
Chloride ICil 101.8 1213 1235 1 66 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsiuitity for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supersede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical { Page 14 
ESP Certificate No.: 2714 
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Denele Analytical, Inc. 

1932 South Ave. Turlock, CA 95380 
°hone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 

Madera , CA. 93635 

PURCHASE ORDER: NIA 
RECEIVED DATE: 07/11/2013 4:07 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08108/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 

Madera , CA 93636 

Monitoring Well Basic (MW_B) 
SOURCE: Well Water 

Sample ID Lab ID Analyte 
NW-3 130700690 Nitrate (NO3) 

Ammonia Nitrogen (NH3 -N) 
Total Nitrogen (TN) 

Method Ref 

SM 4500-NH3 C 

Result Units 
<25.0 mg /L 
< 0.50 mot 
< 0.50 ma'L 

Laboratory Quality 
Control 
Nitrate (NO3) 
Ammonia KSOO[n frH3-NI 

LCS % MS % MSD % RPD % 

1 

120,1 
0 39 S0.6 95 e 972 tas 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions snail supersede any conflicting terms and conditions submitted on customer purchase oreers or other forms submitted for work. 

Denele Analytical i Page 15 
ELAP Certificate No.: 2714 
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°rÓ%r1\i I 

Denele Analytical, tnc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 63 4-9055 - Fax (209) 634 -9057 

wxim.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 07/11/2013 4:21 en 
SUBMIT T cD BY: John Minney 
APPROVED DATE: 06106/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minne)' 
17137 Rd. 37 
Madera , CA 93636 

Monitoring Well_Basic (MW_B) 
SOURCE: Well Water 

Sample ID Lab ID Analyte 
MW-4 13070070A Nitrate (NO3) 

Ammonia Nitrogen (NH3 -N) 
Total Nitrogen (TN) 

Method Rey 

SM 4500-NH3 C 

Result Units 
< 25.0 mg.'L 
< 0.50 mgP- 
<0.50 ma /L 

Laboratory Quality 
Control 

LCS % MS % MSD'/o RPD %ñ 

ui.ra :e IN031 
Ammonia NRoeen (NH3 -RI 29.5 

1201 
0.39 Sô 27.2 1.c. 

The warranty of Denele AnatVICat is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supersede any conflicting terms end conditions submitted on customer purchase orders or other forms submitted for work. 
Denele_ Analytical I Page 16 

ELAP Certificate No.: 27 



DE\ELE 

Denele Analytical; Inc. 

232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Compliance Analysis Report 

Customer Grower 
John Minney John Minney 
17137 Rd. 37 17137 Rd. 37 
Madera , CA 93636 Madera . CA 93636 

PURCHASE ORDER: NIA 
RECEIVED DATE: 07/11/2613 4:21 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08/38/2013 5:36 pm 

E. coli -Total +Fecal Coliform - Water (E_T_F W) 
SOURCE: Well Water 

Sample ID Lab ID 
nnva 13070070A 

Analyte Method Ret Result Units 
Total Coliform (5M9223) SM 9223 185 MPN4100m1 
Fecal Coliform (SM 9222D) SM 9222D < 10 MPNI10Dm1 
E. Coli (SM92236) SM92236 < 10 MPN /1 DDnI 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical ( Page 17 
ELAP Certificate No.: 2714 



f (' 
DEN 

Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: NIA 
RECEIVED DATE: 07/11/2013 4:21 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08!0812013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 

Madera , CA 93636 

Total Dissolved Solids (TDS) 
SOURCE: Well Water 

Sample ID Lab ID Analyte Method Ref Result Units 
MW-4 13070070A Total Dissolved Solids (TDS) SM 2540C 9.760 motL 

The warranty of Denele Analytical is limited to the accuracy, of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical Page 18 
ELAP Certificate No.: 2714 



DEN ELF' 

Denele Analytical, Inc. 

1932 South Ave. Turlock, CA 95380 
Phone (209) 634-9055 - Fax (209) 634 -9057 

www.denelelab.corn 

Customer 
John Minney 
17137 Rd. 37 
Madera . CA 93636 

PURCHASE ORDER: N/A 
RECEIVED DATE: 07/11/2013 4:21 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08/08 :2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 

Madera , CA 93636 

Monitoring Well - Minerals (MWT) 
SOURCE: Well Water 

Sample ID Lab ID Analyte Method Ref Result Units 
MW4 13070070A Bicarbonate Alkalinity (AL K -B) SM 23209 520 mg/L 

Carbonate Alkalinity (ALK -C) SM 23206 < 2.0 mg/L 
Calcium (Ca) EPA 200.7 960 mg.'L 
Magnesium (Mg) EPA 200.7 557 mg/L 
Sodium (Na) EPA 200.7 1,320 ma/_ 
Sulfate (804) EPA 300.0 2,310 mg/L 
Chloride (Cl) EPA 300.0 4.410 mp/L 

Laboratory Quality 
Control 

LCS MS % MSD % RPD % 

Calcium ICa) 105 101 aros 
rMaone.ium (1,491 104 93.9 
Sodium (Na) 102 95.5 94s 1.0 
Sudate (5041 1022 1244 (.19.7 _ 
Cnmade(Cn 101.6 121_3 1235 1.66 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and cane:e:ons 
shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical] Page 19 ELAP Certificate No.: 2714 



DEITELE 

Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.cortt 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: NIA 
RECEIVED DATE: 07 /11/2013 4:21 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08/08/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 
Madera . CA 93636 

pH (pH) 
SOURCE: Well Water 

Sample ID Lab ID Analyte Method Ref Result Units 
13070070A PH (PH) SM4500-H+B 7.73 Units 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical) Page 20 
ELAP Certificate No.: 2711 



DEl ELE 

Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera CA 93635' 

PURCHASE ORDER: N/A 

RECEIVED DATE 07/1112013 4:22 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08/0812013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

Total Fixed Solids (TFS) 
SOURCE: Process Waste Water 

Sample ID Lab ID Analvte Method Ret Result Units 
j Pond 13070071A Fixed Dissolved Solids (FDS) SM 2540C 2.7.0 mp/L 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supercede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denle Analytical I Page 21 ELAP Certificate No.: 2714 



DE\ELE 

e 

Denele Analytical, Inc. 

232 South Ave. Turlock, CA 95380 
Phone (209) 634-9055 - Fax (209) 634 -9057 

www.denelelab-com 

Customer 
John Minney 
17137 Rd. 37 
Madera . CA 93636 

PURCHASE ORDER: NIA 
RECEIVED DATE: 07/1112013 4:22 pm 
SUBMITTED BY: John Minney 
APPROVED DATE: 08/08/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 

Madera CA 93636 

PH (PH) 
SOURCE: Process Waste Water 

Sample ID Lab ID Analyte Method Ref Result Units 
Pond 13070071A pH (PHI SM4500-H<6 7.82 Units 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall supersede any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical 1 Page 22 
ELAP Certificate No.: 27 1, 



DE\ELE 
.`"+°° 

1 ; 
Denele Analytical, Inc. 

1232 South Ave. Turlock, CA 95380 
Phone (209) 634 -9055 - Fax (209) 634 -9057 

www.denelelab.com 

Customer 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

PURCHASE ORDER: NIA 
RECEIVED DATE: 07/11/2013 4:22 pm 
SUBMITTED BY: John Minnen 
APPROVED DATE: 08/08/2013 5:36 pm 

Compliance Analysis Report 

Grower 
John Minney 
17137 Rd. 37 
Madera , CA 93636 

Processed Water - H3 & HS (H8) 
SOURCE: Process Waste Water 

Sample ID Lab ID Analyte Method Ref Result Units Lbs /10K 
Gallons 

Pond 13070071A Electrical Conductivity (EC) EPA 120.1 5.86 mmhos/cm NIA 
Soluble Safts (SALT -SOL) 3750 ppm NIA 
Calcium (Ca) EPA 200.7 160 mat 13.3 
Magnesium (Mg) EPA 200.7 87.0 mg!L 7.26 
Sodium (Na) EPA 200.7 389 mg+L 32.5 
Potassium (K) EPA 200.7 650 mg/L 54.9 
Chlonde (Cl) EPA 300.0 773 mglL 64,5 
Total Kjeldahl Nitrogen (1KN) SM 4500 -:NH3 C 258 mg7L 21.5 
Ammonium Nitrogen (NH4 -N) SM 4500 -NH3 C 154 mg!L 128 
Phosphorus (P) SM 4500 -P E 31.96 mg/ 2.67 
Total Dissolved Solids (TDS) SM 2540C 3,480 mg)L 290 
Sulfate (SO4) EPA 300.0 13.7 mg/L 1.14 
Bicarbonate Alkalinity (ALK -B) SM 2320B 1,940 mo'L 162 
Carbonate Alkalinity (ALK -CI SM 23208 <2.0 mplL 0 

Laboratory Quality LCS % MS % MSD °,b Dud mg/L Sample mg /L RPD % Control 
aum lCa t 101 106 103 
onesiumlM i 101 101 99 7 

m(Nal 102 94.3 94 2 0 42 otassium Hi 101 933 929 es Cmmnda(CI) 101.3 121.3 1215 tee 
i Kieicani Nitroyen (TICNI 101 86.8 85.8 

Ammonium Nitroger (NH4-tl) 104 924 95. 
Phosphorus (PI 907 94.6 101.5 433 Total DiSSD ved Solids (TDS) 0190 _920 Subale í804i 1092 1244, 115.7 

The warranty of Denele Analytical is limited to the accuracy of the analyses of the samples as received. Denele Analytical assumes no responsibility for which the customer uses our test results, nor liability for any other warranties, express or implied. These terms and conditions shall superceda any conflicting terms and conditions submitted on customer purchase orders or other forms submitted for work. 

Denele Analytical I Page 23 
ELAP Cedificate No.: 2714 
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Associates 
13ngmcerÇriborau o r ics 

John Minney 
John Minney Engineering 
17137 Road 37 

Madera Ranchos, CA 93638 

Dear John Minney, 

Thank you for selecting 8SK Associates for your analytical testing needs. We have prepared this 

report in response to your request for analytical services. Enclosed are the results of analyses for 

samples received by the laboratory on 08/14/2013 15:40. 

If additional clarification of any information is required, please contact your Client Services 
Representative, John Montierth at (800) 877 -8310 or (559) 497 -2888. 

BSK ASSOCIATES 

John Montierth 

Project Manager 

A3H1301 
08/22/2013 

Invoice 

A320480 

A3141301 FINAL 0872206 1657 

1414 Stanislaus Street Fresno, CA 93706 (559) 497 -2888 FAX (559) 485 -6935 

An Employee -Owned Company I Analytical Testing I Construction Observation 
Environmental Engineering ¡ Geotechnical Engineering I Materials Testing 

www.bsklabs.com 

Page 1 of 11 



Associates 
gincrr +i2thnrrtorìcs 

Case Narrative 

Work Order Information 

08/22/2013 

Client Name: John Minney Engineering Submitted by: John Minney 

Client Code: JohnM5937 Shipped by: Walk -In 

Work Order: A3H1301 COC Number: 

Project: General TAT: 7 

Client Project: F12033A PO =: 

Sample Receipt Conditions 

Cooler: Default Cooler Temp. °C: 23.3 

Containers Intact 
COCILabels Agree 
Sample(s) arrived at lab on same day sampled. 
Packing Material - Other 
Initial receipt at BSK -FAL 

Report Manager 

John Minney 

Reoort Format 

Final. rpt 

:.. x 1. m FINAL Osn2013 i 65" 

1414 Stanislaus Street Fresno, CA 93706 (559) 497 -2888 FAX (559) 485 -6935 

An Employee -Owned Company I Analytical Testing I Construction Observation 
Environmental Engineering I Geotechnical Engineering I Materials Testing 

www.bsklabs.com 

Page 2 of 11 



rlssoçiates 
nccr>Cd 716: tr::a:ria 

Certificate of Analysis 

John Minney 
John Minney Engineering 
17137 Road 37 
Madera Ranchos, CA 93638 

Report Issue Date: 08/22/2013 16:57 
Received Date: 08/14/2013 
Received Time: 15:40 

Lab Sample ID: A3H1301 -03 

Sample Date: 08/14/2013 13:00 
Sample Type: Composite 

Client Project: F1203 A 

Sampled by: John Minney 

Matrix: Solid 

Sample Description: 

General Chemistry 

Composite Old & New Manure 

Analyte Method Result RL Units 
RL 

Mult Batch Prepared Analyzed Qual 

'Alkalinity as CaCO3 SM 2320 B 1900 30 mg /kg 2.0 4309646 08/221/3 08122'13 X01 
Bicarbonate as CaCO3 SM 2320 B 1800 30 molto 2.0 4309546 08/22/13 08:22.13 X01 
Carbonate as CaCO3 SM 2320 B 160 30 mn'ka 2.0 4309848 08/2213 08122/13 X01 
Hydroxide as CaCO3 SM 2320 E NO 30 mat kc 2.0 4.309546 082213 05122/13 X01 

'Chloride, Dl Extract EPA 300.0 2000 50 marks 10 4309520 08/22ry3 088122/13 X01 
;Nitrate as N. D1 Extraet EPA 300 0 NO 12 m!ko 10 4309520 0822*13 05122(13 DLOI, 

X01 
'pH, Solid at 25 °C EPA 90403 3.03 pH Units 4309568 03i22í13 08/22/13 X01 
'pH Temperature in °C 25.1 X01 
'Sulfate as 504, DI Extract EPA 300.0 130 100 mg /kg 10 4309620 05/2213 08/22/13 X01 
'Total Dissolved Solids. DI WET SM 2540C 14000 5.0 mgfL 4309861 088/21/13 08/22113 

Metals 

RL 
Analyte Method Result RL Unos Mult Batch Prepared Analyzed Qual 

Calcium, Dl WET EPA6010B 40 0.40 mg'L 1 433 309628 08/222/13 03/22/13 31.3 
Magnesium, Dl WET EPA6010B 73 0.40 mgfL 1 4309828 08'22/13 08/22/13 
'Sodium, Dl WET EPA 60108 710 4.0 mg/L 1 4309828 08/22/13 08/222/13 

43141301 F1N4L V$°>'b 13 1457 
1414 Stanìslaus Street Fresno, CA 93705 (559) 497 -2888 FAX (559) 485 -6935 

An Employee -Owned Company ( Analytical Testing I Construction Observation 
Environmental Engineering I Geotechnical Engineering I Materials Testing 

vrvnv.bsklabs.com 
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rlssoclates 
';tcct jy!.iRtl1; r.tr ,r cs 

General Chemistry Quality Control Report 

!Analyze Result 

Spike Source I1REC RPD Date 

Units Level Result tKP,EC Limits RPD Limit Analyzed Qual 

Batch: A309620 Analyst. P. ST Prepared'. 08/2112013 

Blank (A309520 -BLK1) EPA 300.0- Quality Control 
Chloride. DI Extract ND 1,0 

Nitrate as N, DI Extract ND 0.23 

Sulfate as 504. Dl Extract ND 20 

molkg 

mo'kg 

mglkg 

08121113 

08121113 

08/21f13 

Blank Spike (A309620 -BSS) EPA 300.0 - Quality Control 
Chloride. DI Extract 50 1.0 mg /Kg 50 100 90 -110 06(21/13 
Nitrate as N, DI Extract 11 0.23 mg(Irg 11 100 90 -110 08721;13 
Sulfate as 504, DI Extract 50 2.0 mglkg 50 101 90 -110 08/21/13 

Blank Spike Dup (A309620 -BSD1) EPA 300.0 - Quality Control 
Chloride. Dl Extract 50 1.0 m'kg 50 100 90.110 1 20 08/21/13 
Nitrate as N DI Extract 11 0.23 mglkg 11 99 90 -110 0 20 08/2t'13 
Sulfate as SO4. Dl Extract 51 2.0 mglkg 50 101 90 -110 0 20 09¢1(13 

Matrix Spike (A309620 -MS1) EPA 300.0 - Quality Control Source: A3H1301 -03 
Chloride, Dl Extract 3600 50 mglkg 2500 2000 62 80 -120 08/22/13 M502 Low 
Nitrate as N, DI Extract 560 12 mglkg 550 ND 102 80-120 08,22/13 
Sulfate as 504. Dl Extract 2700 100 mg /kg 2500 130 102 80-120 0822/13 

Matrix Spike Dup (A309620 -MSD1) EPA 300.0 - Quality Control Source: A3H1301 -03 
Chloride. DI Extract 3600 50 mg /kg 2500 2000 53 50-120 0 20 06/22,13 MS02 Low 
Nitrate as N, Dl Extract 580 12 mg /kg 550 ND 102 50-120 1 20 08'22/13 
Sulfate as 504, DI Extract 2700 100 ingAitg 2500 130 102 80-120 0 20 08/2213 

Batch: A309646 Analyst: CEG Prepared. 08/22/2013 

Blank (A309646 -BLK1) SM 2320 B - Quality Control 
Alkalinity as Ca003 ND 3.0 mn/kg 0E22,13 
Bicarbonate as CaCO3 ND 3.0 mg /kg 08/22/13 
Carbonata as CaCO3 ND 3.0 ma /kg 0672113 
Hydroxide as Cac03 ND 3.0 malkg 08)22113 

Blank Spike (A309646 -BS1) SM 2320 B - Quality Control 
Alkalinity as CaCO3 100 3.0 mglkg 100 104 50-120 08/22/13 

Blank Spike Dup (A309646 -BSD1) SM 2320 B - Quality Control 
AI'r,aliníty as CaCO3 110 3.0 mg'kg 100 106 50-120 1 20 0612213 

Duplicate (A309646 -DUP1) SM 2320 B - Quality Control Source: A3H1301 -03 
Alkalinity as CaCO3 1800 30 marks 1900 6 10 08/22/13 
Bicarbonate as CaCO3 1700 30 mglkg 1800 6 10 08x22113 
Carbonate as CaCO3 140 30 mg:kg 150 11 10 05'22/13 DP31 
Hydroxide as CeCO3 ND 30 mgxkg ND 10 08/22'13 

Batch: A309661 Analyst: DEH Prepared. 08/21 /2013 

Blank (A309661 -BLK1) SM 2540C - Quality Control 
Total Dissolved Solids, DI WET ND 5.0 mg/L 08;22'13 

Acv' 0t FINAL 05'2206 for 
1414 Stanislaus Street Fresno, CA 93706 (559) 497-2888 FAX (559) 485 -6935 

An Employee -Owned Company I Analytical Testing I Construction Observation 
Environmental Engineering I Geotechnical Engineering I Materials Testing 

www.bsklabs.com 
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ssociates :,;, ,,5ab.lr:r<,r«, 
General Chemistry Quality Control Report 

Analyte Result RL Units 

Stake Source 

Level Result 

5 REC 

:bREC Limits RPD 

RPD 

Limit 

Date 

Analyze. Qual 

Batch: A309661 Analyst: DEH Prepared: 08 /21/2013 

Blank Spike (A309661 -BS1) SM 2540C - Quality Control 

5 0 

5.0 

malL 

maiL 

1000 

14000 

Analyst: RCN 

98 70-130 

Source: A3H1301 -03 

20 

08/22/13 

0522113 

Total Dssolved Sohtls. DI WET 

Duplicate (A309661 -DUP1) 

960 

SM 2540C - Quality Control 

Total Dissolved Solids. Dl WET 

Batch: A309668 

14000 1 

Prepared: 08 /22/2013 

Duplicate (A309668 -DUP1) 

pH, Solid at 25°C 

EPA 9040B :Quality Control 

5.02 pH Units 8.05 

Source: A3H7301 -03 

1 20 05122'73 

A3ri1301 FI\AL0S20 l3 IGS: 

1414 Stanislaus Street Fresno, CA 93706 (559) 497 -2688 FAX (559) 485 -6935 

An Employee -Owned Company l Analytical Testing Construction Observation 
Environmental Engineering Geotechnical Engineering l Materials Testing 

anvw.bsklabs.com 
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_,ner >t . brrrarntc 

Metals Quality Control Report 

Analyze Result 

spite Source .,aREC RPD Date 

RL Units Level Result °kREC Limits RPD Limit Analyzed Qual 

Batch: A309628 

Blank (A309628 -BLK1) EPA 60106 - Quality Control 

Calcium. Dl WET 1.7 040 

Magnesium DI WET ND 0.40 

Sodium. Dl WET ND 4.0 

Blank Spike (A309628 -BS1) EPA 6010B - Quality Control 

Calcium. Dl WET 83 0.40 

Magnesium, Dl WET 79 0.40 

Sodium, Dl WET 82 4.0 

Blank Spike Dup (A309626 -BSD1) EPA 60106 - Quality Control 

Calcium Dl WET 64 040 

Magnesium, DI WET 79 0.40 

Sodium, DI WET 31 4.0 

Duplicate (A309628 -DUP1) EPA 6010B - Quality Control 

Calcium, Dl WET 44 0.40 

Magnesium DI WET 83 040 
Sodium Dl WET 750 4.0 

Matrix Spike (A309628 -MS1) EPA 60108- Quality Control 

Calcium. Dl WET ii 120 0,40 

Magnesium. DI WET 150 040 
Sodium, Dl WET 600 =_0 

Matrix Spike Dup (A309628 -MSD1) EPA 60108 - Quality Control 

Calcium, Dl WET 120 0.40 

Magnesium Dl WET 150 0.40 

Sodium, Dl WET 310 4.0 

Analyst: NRE Prepared: 08/22 /2013 

mg/L 

mgiL 

ma/L 

08122113 B1.0 

0522113 

D8/22: :13 

mg/L 80 103 75 -125 08/22113 

mgiL 50 99 75 -125 05/2213 

ma/ 80 102 75 -125 08/22 /13 

mgiL 80 t05 75-125 2 20 05/22;13 

ing/L 80 99 75 -125 1 20 08'22/13 

mgiL 80 102 75-125 0 20 03/22/13 

Source: A3H1301 -03 

mgiL 40 11 20 08/221/3 

mgiL 73 13 20 08/22113 

mgiL 710 9 20 05/22/13 

Source: A31-11301 -03 

mg'L 60 40 102 75 -125 03/22113 

mgiL 80 73 101 75 -125 06:22113 

moo 80 710 109 75-125 05/22/13 

Source: A3H1301 -03_ 

mgiL 50 40 100 75-125 1 20 05/22'13 

molt. 80 73 99 75 -125 1 20 05/22113 

mgfL 80 710 115 75 -125 1 20 03/22/13 

.A3NI30I FINAL 0522203 lß3' 

1414 Stanislaus Street Fresno, CA 93706 (559) 497 -2888 FAX (559) 485 -6935 

An Employee -Owned Company l Analytical Testing I Construction Observation 
Environmental Engineering l Geotechnical Engineering I Materials Testing 

www.bsklabs.com 
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Notes: 

Certificate of Analysis 

The Chain of Custody document and Semple In:egrie/ Sheet are part of the analytical report. 

Any remaining sample(s) for testing Will be disposed of one month from the final report date unless other arrangements are made in 

advance 

Samplets) received prepared and analyzed within the method specified criteria unless ctnerwise noted within this repon. 

The results relate only to the samples analyzed in accordance With test(s) requested by the alien: on the Chain of Custody document. Any 
analytical quality control exceptions to method criteria that are to be considered when evaluating these results have been flagged and are 
defined in the data qualifiers section. 

All results are expressed on vet weight basis unless olhenvise specified. 

All positive results for EPA Methods 504.1 and 5242 require the analysis of a Field Res ?ant Blank (FRB) to confirm that the results are not 
a contamination error from field sampling steps. If Field Reagentt Blanks :Pere not submitted with the samples, this method requirement has 
not been performed 

_ 

Results contained in this analytical repon must be reproduced in its entirety. 
Samples collected by 05K Analytical Laboratories were collected in accordance with the BSK Semolina end Collection Standard Operating 
Procedures. 

ESK Analytical Laboratories cenifies that the test results contained in this repon meat all requirements of the NELAC Standards for 
applicable certified drinking water chemistry analyses unless qualified or noted in the Case Narrative. 
Analytical data contained in this report may be used for reoulatory purposes to meet the requirements of the Federal or State drinking :rater 
wastewater. and hazardous waste programs. 
J -value is equivalent to DNQ (Detected not quantified) which is a trace value. A trace value Is an analyte detected between the MDL and the 
laboratory reporting limit This result is of an unknown data quality and is only qualitative (estimated). Baseline noise. calibration curve 
extrapolation below the lowest calibtrator method blank detections. and integration artifacts can all produce apparent ONO values which 
contribute to the un- reliability of these values. 

(1) - Residual chlorine and pH analysis have a 15 minute holding time for both drinking and waste water samples as defined by the EPA and 
40 CFR 136. Waste water and ground water (monitorino well) samples must be field filtered to meet the 15 minute holding time for dissolved 
metals. 

- This is not a NELAP accredited analyte. 

Summations of analytes the. Total Trihalomethanes) may appear to add individual amounts incorrectly, due to rounding of analyte values 
oceumng before or after the total value is calculated. as well as rounding of the total value. 
RL Multiplier is the factor used to adjust the reposing limit (RL) due to variations in sample preparation procedures and dilutions required for 
matrix interferences. 

Certifications: Please refer to ourwebsite for a copy of our Accredited Fields of Testing for each certification. 

State of California - ELAP 1150 State of Nevada CA000792003A 
State of California - ELAP (Rancho Cordova) 2435 State of Hawaii 04227CA 
State of California - NELAP 04227CA State of Oregon 4017 
State of Washington CBT State of Oregon - N`A Î PN 4021 

Definitions and Flags for Data Qual ers 

mgn_ Milligramsrliter (ppm) tJDL. Method Detection Limit MDAg5: Min. Detected Activity 
mg/kg:4 MilligramsMlooram (ppm) RL Re_poring Limit DL x Dilution fPN. Most Probable Number pa/L: Micrograms /Liter (ppb) P1D None Detected at RL CPU: Colony Forming Unit 
pg/Kg' Micrograms /Kilogram (ppb) pCi/L: Picocuries per Liter Absent Less than 1 CPUi100mLs 

Percent Recovered (surrogates) RL Mutt RL Multiplier Present. 1 or more CPU /100mLs NR: Non- Reportable 

XOi Sample analyzed using DISTLC extract per client request 

M302 Matrix spike recovery ras low: the associated blank spike recovery ac--^ able. 

08/22/2013 

A34130í FINAL 0S222 á 

1414 Stanislaus Street Fresno, CA 93706 (559) 497 -2888 FAX (559) 485 -6935 

An Employee -Owned Company I Analytical Testing i Construction Observation 
Environmental Engineering I Geotechnical Engineering ( Materials Testing 

www.bsklabs.com 

Page 7 of 11 



Certificate of Analysis 

DP01 Sample Duplicate RPD exceeded the method acceptance limit. 

DLO. Sample required dilution due to matrix or high concentration of non -target analyte. 

91.3 Analyse detected in associated method blank. Reanalysis was not attempted because the reported result was >10x net 
found in the blank. Sample result may be. in par, attributable to ambient laboratory beckgrouna. 

31.0 Anelyte present in method blank above reporlino limit. 

08/22/2013 

AR: !MI FINAL 082220I3 Iti5' 
1414 Stanislaus Street Fresno, CA 93795 t559) 497 -2588 FAX 1559) 485 -8935 

An Employee -Owneo Company I Analytical Testing I Construction Observation 
Environmental Engineering Geolechnicai Engineering I Materials Testing 

www.bsklsbs.com 

Page 8 of 11 



A3H1301 

uI 1111111ifilll'hil$F11(1 

John Minney Engineering 

JohnM5937 08152013 

11111 1.1111,1111 i[ 
Turnaround: Standard 

Due Da:e: 8/2332033 

Printed: S'1512013 608:44PM 
Pate of I 
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BSK Associates SR-FL-0002-09 

Sample Integrity ,, 
1 , 

BSK Bottles: Yes 'No Pa ce \ of \ 

,Y,, ¡Y;s c YA 

iI Yes 

ITYi 

0 Was temperature within rang 
Chemistry < St Micro < 14`C 

ó if samples were taken today, is there evidence 
that chillino has begun? 

0 
Did all bottles arrve unbroken and intact? 

J 

A31-1130). 
08(14-72013 

?ohniM593' 
c 

1111 (14irIIC?III'll'IIPIIIIIII'IkIII 

Were correct containers and preservacves 
. received for the tests requested? 

0,74A Were there bubbles in the VOA vials? 
¿Volatllos Only) 

No Was a sufficient amount of sample received? 

e5 No NA 

I Yes No' 

No 

Did all bottle labels agree with COC? No I Do samples have a hold time <72 hours? ¡ Yes 4 r 
Was sodium thiosulfate added to CN saotaleis; 
until chlorine was no longer present? 

Yes 
Was PM notified of discrepancies? 

Na 1 Yes Pew 
Pid.: Bsy.Time: I '` 

250m1(A) 500m1(ß) fliter¡C) 40,m1 V0.4(V) ' C -ecks Psssce2 l i 2- 
1 

:2 

None (P)'' mae Cap - 
Crôs( r(P)61''" 

-^ HNO (P) cCC, 

]O (ru`tif 

NaOH i 1 (P) Creel' Cap 
D......_ ...._ . 

Pi 

C 
-_ 

Dissolved Oxygen 300m1 (g) 

-Nóñ= (AG) SGË'8 0517Aa82 S'5 o321E321 
8151 5270 - ' 
H2SO4 (AG°enm, =bei 

C&G.. Diesel 

a Ox 1 Lìter (BrovdR P),549 

Na,S20; (.4GF1°e``'L1 547, s - , , 5. 525. 54 8 

tZSOf{4W;e , Ir:1s52-.2or5"24.3-- 

Na2S,03 (CG) o°eLwe1 504. 505 

Nra c20á MC ^ (CG)oaaï+ba 5s, 

(AG)Plm:eirl 552 

ÉDA (AG) -o-r. Laer DBPs 

Ascorbic + Maisie (G)t`"'e''ab' 524 a 

: HCc- (CG) o2 +1,6 T E_X,G;s, MIRE, 3260'524 

Buffer pH 4 (CG) 
e 

None (CG) 

cz H,3P0 (CG)salmur Labe 

Other. 
Asbestos 1 Liter Plastic w1 Foil 

Low Level Hg t Metals' Double Baggie 
Bottled Water 1 
Clear Glass jar: 250.-/- 500 1 Liter ; -- - ) 

1 Soil Tube Brass / Steel 
TedlarBág' / Plastic Bag 

i 

¡ Container 1 Preservative 
1 DateTime /Initiels i Container 

¡ 
Preservative ; DateTimerinitials 

ñ S P 

S P I S 

U 

f"SA,:ud d. is-y \plcu^e. -LiUt.. 5ï`1,=3 /; / ( 

` r 
Labeled by: - - d'e I k ¡) 1 Labels checked by: 

(At 5\ +3 

C\ 
(St k.: v I .X.t-' I) RUSH P 

< Page -VI of11 I 

c.)1t> 






