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Dear Ms. Bashaw:

As invited by the State Water Resources Control Board (State Water Board) in its Opportunity to
Respond to Requests for Stay dated June 26, 2012, the Central Coast Regional Water Quality
Control Board (Central Coast Water Board) hereby submits its preliminary written response in
opposition to the Stay requests by the petitioners in SWRCB/OCC Files A-2209(b)-(e). The
Central Coast Water Board asks the State Water Board to deny all requests for a stay by the
Petitioners.

If you have any questions, please contact Jessica Jahr by phone at (916) 341-5168 or by email
at jjahr@waterboards.ca.qgov, or Lisa McCann, Environmental Program Manager, by phone at
(805) 549-3132 or by email at Imccann@waterboards.ca.gov.

Sincerely,

lr=p

Roger Briggs
Executive Officer

Cc:
[All via email only] The Otter Project
exec@otterproiect.org

Deborah A. Sivas, Esq.

Leah Russin, Esq. Mr. Gordon R. Hensley
Alicia Thesing, Esq. San Luis Obispo Coastkeeper
Brigid DeCoursey, Esq. coastkeeper@epicenteronline.org
Environmental Law Clinic
dsivas@stanford.edu Ms. Kira Redmond

_ Mr. Ben Pitterle
Mr. Steven Shimek Santa Barbara Channelkeeper
Monterey Coastkeeper kira@sbck.org

JEFFREY 5. YOUNG, cHair | RocerR W. BRIGGS, EXECUTIVE OFFIGER

895 Aerovista Piace, Suite 101, San Luis Obispo, CA 93401 | www.waterboards.ca.qov/tentralcoast

O3 REGVCLED pARFA



Jeannette Bashaw -2- July 13, 2012
Office of Chief Counsel
State Water Resources Control Board

ben@sbck.org




Jeannette Bashaw
Office of Chief Counsel
State Water Resources Control Board

Nancy McDonough, Esq.
Kari E. Fisher, Esq.

Ms. Pamela Hotz
kfisher@cfbf.com
photz@cfbf.com

William A. Thomas, Esq.
Wendy Y. Wang, Esq.

Best Best & Krieger LLP
william.thomas@bbklaw.com
wendy.wang@bbklaw.com

Mr. Dale Huss
Ocean Mist Farms
daleh@oceanmist.com

Mr. Dennis Sites
RC Farms

dsitesagmagt@aol.com

Theresa A. Dunham, Esq.
Somach Simmons & Dunn
tdunham@somachlaw.com

Ms. Abby Taylor-Silva, Vice President
Policy and Communications
Grower-Shipper Association of
Central California
abby@growershipper.com

Mr. Richard S. Quandt, President
Grower-Shipper Association of
Santa Barbara and San Luis
Obispo Counties
Richard@growershipper.com

Mr. Hank Giclas, Senior Vice President
Strategic Planning, Science

and Technology

Western Growers

hgiclas@wga.com

July 13, 2012

Matthew S. Hale, Esq.
Hale & Associates
matt@haleesqg.com

Jensen Family Farms, Inc.
do Matthew S. Hale, Esq.
1900 Johnson Road
Elizabeth City, NC 27909
matt@haleesg.com

[Via email]

Mr. William Elliott

Jensen Family Farms, Inc.
c/o Matthew S. Hale, Esq.
matt@haleesg.com

Michael Thomas

Assistant Executive Officer
Central Coast Regional Water
Quality Control Board
mthomas@waterboards.ca.gov

Angela Schroeter

Senior Engineering Geologist
Central Coast Regional Water
Quality Control Board
aschroeter@waterboards.ca.gov

Lisa McCann

Environmental Program Manager
Central Coast Regional Water
Quality Control Board
Imccann@waterboards.ca.gov

Lori T. Okun, Esq.

Office of Chief Counsel

State Water Resources Control Board
lokun@waterboards.ca.qov

Frances L. McChesney, Esq. Office of Chief

Counsel
State Water Resources Control Board
FMcChesney@waterboards.ca.gov




Jeannette Bashaw
Office of Chief Counsel
State Water Resources Control Board

Jessica Jahr, Esq.

Office of Chief Counsel

State Water Resources Control Board
jjahr@waterboards.ca.gov

Michael A.M. Lauffer, Esq.

Office of Chief Counsel

State Water Resources Control Board
mlauffer@waterboards.ca.gov

Philip G. Wyels, Esq.

Office of Chief Counsel

State Water Resources Control Board
pwyels@waterboards.ca.gov

July 13,2012



Jeannette Bashaw -5- July 13, 2012
Office of Chief Counsel
State Water Resources Control Board

Central Coast Water Board

Written Response In Opposition To The Stay Requests
By The Petitioners In SWRCB/OCC Files A-2209(B)-(E)
July 13, 2012

As invited by the State Water Resources Control Board (State Water Board) in its
Opportunity to Respond to Requests for Stay dated June 26, 2012, the Central Coast
Regional Water Quality Control Board (Central Coast Water Board) hereby submits its
preliminary written response in opposition to the Stay requests by the petitioners in
SWRCB/OCC Files A-2209(b)-(e) (collectively, the Petitioners). The Central Coast
Water Board asks the State Water Board to deny all requests for a stay by the
Petitioners.

The Petitioners are requesting a stay of Order No. R3-2012-0011, Conditional
Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands
(Conditional Waiver) and Order No. R3-2012-0011-01 Monitoring and Reporting
Program for Tier 1 Dischargers Enrolled Under the Conditional Waiver of Waste
Discharge Requirements for Discharges from Irrigated Lands (Tier 1 MRP), Order No.
R3-2012-0011-02 Monitoring and Reporting Program for Tier 2 Dischargers Enrolled
Under the Conditional Waiver of Waste Discharge Requirements for Discharges from
Irrigated Lands (Tier 2 MRP), and Order No. R3-2012-0011-03 Monitoring and
Reporting Program for Tier 3 Dischargers Enrolled Under the Conditional Waiver of
Waste Discharge Requirements for Discharges from Irrigated Lands (Tier 3 MRP)
(collectively, the Agricultural Order). The California Farm Bureau Federation, Monterey
County Farm Bureau, San Benito County Farm Bureau, San Luis Obispo County Farm
Bureau, San Mateo County Farm Bureau, Santa Barbara County Farm Bureau, Santa
Clara County Farm Bureau, and Santa Cruz County Farm Bureau requests a stay of the
entire Agricultural Order in SWRCB/OCC File A-2209(b). Ocean Mist Farms and RC
Farms also request a stay of the entire Agricultural Order in SWRCB/OCC File A-
2209(c) (Ocean Mist Petition). The Grower-Shipper Association of Central California,
Grower-Shipper Association of Santa Barbara and San Luis Obispo Counties, and
Western Growers requests a stay of certain provisions of the Agricultural Order in
SWRCB/OCC File A-2209(d) (Grower-Shipper Petition). Finally, Jensen Family Farms,
Inc. and William Elliott request a stay of the entire Agricultural Order in SWRCB/OCC
File A-2209(e).

As set forth herein, the Central Coast Water Board urges the State Water Board
to deny the stay requests.

THE AGRICULTURAL ORDER

The Agricultural Order was adopted by the Central Coast Water Board on March 155
2012, after a three year public process. ltis a necessary update to the previous
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conditional waiver that was adopted in 2004 (2004 Agricultural Order). The Agricultural
Order applies to discharges from irrigated lands, where water is applied for producing
commercial crops. Discharges subject to the Order include discharges of waste to
surface water and groundwater, such as irrigation return flows, tailwater, drainage
water, subsurface drainage water generated by irrigating crop land, stormwater runoff,
runoff from frost control, and/or operational spills. In the Central Coast Region, irrigated
agricultural discharges are causing severe degradation of water quality, including nitrate
in drinking water aquifers and surface water, toxicity in surface water and sediment,
erosion, and degradation of riparian and wetland habitat.

Agricultural discharges of fertilizers, pesticides and sediment have severely
impaired or degraded surface and groundwater in all agricultural areas of the Central
Coast Region.” These conditions continue today, and in some cases even became
worse after the Central Coast Water Board adopted the 2004 Agricultural Order.? The
2004 Agricultural Order did not include specific groundwater protection conditions or
groundwater monitoring and did not include specific monitoring and reporting to
evaluate effectiveness of management practices, pollution reduction or water quality
improvement from individual farms. Therefore, an updated Order was necessary to
address water quality concerns identified by the Central Coast Water Board.

The Central Coast Water Board also found the need to address the diversity of farming
operations, the diversity of pollution loading from individual farms along with the highest
priority water quality problems and the geographic locations of water quality problems.
Therefore, the Central Coast Water Board “tiered” or scaled the conditions in the
Agricultural Order so that the farms that are or may be causing or contributing water
quality impacts to the greatest extent or discharging the most waste must implement
more specific conditions.® The Agricultural Order splits dischargers into three groups,
Tier 1, Tier 2, and Tier 3, depending on the risk to water quality from that discharger’s
operations. Tier 1 dischargers have the lowest risk to water quality, and so must meet
limited conditions under the Agricultural Order. Tier 2 dischargers must meet the same
conditions as Tier 1, and also comply with additional conditions. Tier 3 dischargers
have the highest threat to water quality, and must meet all of the Tier 2 conditions as
well as additional conditions that are necessary to protect water quality. The majority of
dischargers are in Tier 1 and Tier 2, with only a very small subset of dischargers in Tier
3. The tiered system tailors the conditions in the Agricultural Order to the threat to
water quality and reduces the burden on those with a lower threat.

! Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix G.
2 Staff Report for Item 4 for Central Coast Water Board Meeting, March 14, 2012;

Addressing Nitrate in California’s Drinking Water, prepared by Thomas Harter and Jay R. Lund, Center for
Watershed Sciences, University of California, Davis, March, 2012, available
athttp://groundwaternitrate.ucdavis.edu/.

® Staff Report for Item 4 for Central Coast Water Board Meeting, March 14, 2012.
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STAY RESPONSE

State Water Board regulations recognize the extraordinary nature of a stay
remedy and place a heavy burden on the seeker of the stay.* In order to issue a stay of
conditions in the Agricultural Order, the State Water Board must find that the Petitioners
have alleged facts and produced proof of: (1) substantial harm to the Petitioners or to
the public interest if a stay is not granted; (2) a lack of substantial harm to other
interested persons and to the public interest if a stay is granted; and (3) substantial
questions of law or fact regarding the disputed action.® It is incumbent on the
Petitioners to meet all three prongs of the test before a stay may be granted.® In
addition, the issue of whether a stay is appropriate must be judged in the temporal
sense — the Petitioners must prove that they will suffer substantial harm if a stay is not
granted for the period of time pending resolution of the petitions on the merits.” The
issue before the State Water Board is not whether the Petitioners might prevail on any
of the merits of its claims, or whether Petitioners will suffer harm over the term of the
Agricultural Order.

1. Petitioners Will Not Suffer Substantial Harm If the State Water Board
Does Not Grant Petitioners’ Stay Requests

The Petitioners allege that they will suffer harm due to excessive costs and
tmmediate exposure to liability if the State Water Board does not stay the Agricultural
Order. First, the costs are reasonable and are necessary to improve the severe surface
and groundwater pollution. The costs for dischargers to comply with the Agricultural
Order will vary depending on the tier they are in, the management practices that the
discharger chooses to implement, and the threat to water quality. Second, the costs to
dischargers are not disproportionate to the benefit gained by the public through
improved water quality. Third, the Agricultural Order does not require dischargers to
immediately comply with water quality standards and so does not immediate expose
dischargers to liability as a result of exceedances of water quality standards. Finally,
the Grower-Shipper Petition requested a stay for selected provisions of the Agricultural
Order, and the Central Coast Water Board has determined that each provision is cost-
effective, necessary to improve water quality, and reasonable.

A. The Costs to Implement the Agricultural Order are Reasonable.

* See State Water Board Order WQ 97-05 (Ventura County Citizens) at page 4.
° See California Code of Regulations, Title 23, § 2053.
® See State Water Board Order WQ 2002-0007 (County of Los Angeles, et al.).
7 D

See id.
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The State Water Board has said that it will not grant a stay merely because the
party requesting it must incur some expense, even a substantial one.® Petitioners point
to the State Water Board decision of In the Matter of the Petition of International
Business Machines, Order No. WQ 88-15 (/In the Matter of IBM), to demonstrate that
excessive compliance costs may justify a stay.9 In that decision, the San Francisco
Regional Water Quality Control Board ordered IBM to install a continuous pumping well
to monitor groundwater at a site subject to cleanup and to provide a technical report
describing the well."® The State Water Board noted that the necessity of the well was
uncertain, and the well was not originally part of the long term remedial plan."
Therefore, the State Water Board found that IBM could be substantially prejudiced by
preparing the extensive technical report and other plans required under the Regional
Board’s order.'? The facts of this matter are substantially different. The Agricultural
Order is not a deviation from a long-term cleanup plan; rather it is a conditional permit to
discharge waste to waters of the state consistent with the Water Code and the Basin
Plan to protect surface and groundwater. In the Central Coast Region, data clearly
demonstrates that there is severe groundwater and surface water pollution caused in
substantial part by irrigated agricultural practices.’® As discussed below, the
Agricultural Order’s conditions are necessary to protect water quality and are cost-
efficient. The need for the conditions are not duplicative or uncertain like the well in In
the Matter of IBM, but are specific conditions that implement the Basin Plan to protect
and improve water quality through management practices and provide information to the
Central Coast Water Board regarding the effects of discharges on water quality.

Under the Water Code, any person who discharges waste that could affect the
quality of the waters of the state is required to submit a report of waste discharge and
obtain either waste discharge requirements or a conditional waiver of waste discharge
requireme_nts.14 Waste discharge requirements and waivers must implement the
applicable water quality control plans (Basin Plans). The Agricultural Order establishes
a conditional waiver, consistent with the Water Code and the Basin Plan. Like any
person who discharges waste that could affect the waters of the state, irrigated

® State Water Board Order WQ 2003-0010 (County of Sacramento) at page 4; see also State Water
Board Order WQ 2001-09 (Pacific Lumber Company, et al.) at page 3.

° See Grower-Shipper Petition, page 13.
' In the Matter of IBM, at pages 2-3.

" 1d. at page 5.

d.

' Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, Findings 5-8; Attachment A — Additional Findings 1, 27, 33-133;

Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix G; Staff
Report for Item 4 for Central Coast Water Board Meeting, March 14, 2012.

" Water Code §§13260, 13263, and 13269.
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agricultural dischargers must comply with the Water Code and the Basin Plans. As
described in the Agricultural Order and as set forth in the State Water Board’s “Policy
for Implementation and Enforcement of Nonpoint Source Pollution Control Program”
(NPS Policy), dischargers comply by implementing management practices to protect
water quality. Petitioners have also referred to gross estimates of costs within the
Region to implement the Agricultural Order to support their request for a stay. Referring
to gross cost estimates is not meaningful and an oversimplification of the issues.
Because each farm may impact water quality in a different way, management practices
will necessarily vary from farm to farm and cost will vary from farm to farm. However, it
is the legal responsibility of those dischargers to comply with the Water Code by
implementing management practices necessary to protect water quality. The Central
Coast Water Board provided information about costs of implementing various
management practices but did not dictate which management practices dischargers
must use to protect water quality. The Agricultural Order, like the 2004 Agricultural
Order, continues to require dischargers to comply with the Water Code and to
implement management practices to protect water quality. With some exceptions as
noted below, there are no new costs to dischargers to comply with this Agricultural
Order as compared to the 2004 Agricultural Order, or for that matter, conditional waivers
issued by other Regional Water Quality Control Boards.

Many conditions of the Agricultural Order are similar to the conditions in the 2004
Agricultural Order (e.g., develop and implement a farm water quality plan). During the
first year of complying with the Agricultural Order, dischargers must continue to
implement farm water quality practices to reduce pollution loading. The conditions of the
Agricultural Order are similar to those required in the 2004 Agricultural Order. The main
difference between the Agricultural Order and the 2004 Agricultural Order has to do with
monitoring and reporting — the Agricultural Order requires additional monitoring and
reporting, distinguished by Tier, to evaluate the effectiveness of practices used to
control waste discharges and to demonstrate improved water quality in the five-year
term of the Agricultural Order.

Therefore, the Central Coast Water Board determined that many growers would
be continuing to implement practices already in place so costs to individual growers
would be less than the full cost of implementing required practices without any previous
farm water quality planning or implementation. The Ocean Mist Petition also alleges
that dischargers will incur costs to develop a farm plan.’® However, the farm plan was
required under the 2004 Agricultural Order, and so dischargers who developed and
implemented farm plans compliant with the 2004 Agricultural Order should not have to
spend significant amounts of money to update those plans for compliance with the
Agricultural Order. This condition was specifically and deliberately carried forward from

"> Ocean Mist Petition, page 12.
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the 2004 Agricultural Order to the Agricultural Order in response to comments from
agricultural industry representatives and Central Coast Water Board members.'®

The Central Coast Water Board also determined that growers would be
continuing to implement practices already in place based on compliance and status
reports to the Central Coast Water Board during implementation of the 2004 Agricultural
Order." For example, growers were required by the 2004 Agricultural Order to report
on implementation of farm water quality practices by submitting a “management practice
checklist.” The 2006 Management Practice Checklist Update Summary Report (June,
2007, Central Coast Regional Water Quality Control Board) indicated that growers
reported implementation of several water quality management practices for more than
50% of the acres enrolled.*®

The Central Coast Water Board directed staff to make changes and ultimately
adopted conditions in the Agricultural Order responsive to their direction to staff or
comments by agricultural interests to make implementation and compliance simpler and
less costly.™ Many dischargers commented during public hearings that they already
implement the practices proposed and stated that they have already spent money
installing these types of practices. Similar to the testimony from growers at Central
Coast Water Board workshops, Agricultural representatives told the State Water Board,
at a workshop on the UC Davis Nitrate Report on May 23, 2012, that they have been
and continue to implement farm water quality practices similar to those encouraged by
both the 2004 Agricultural Order and the Agricultural Order. One of the representatives
is enrolled in the Central Coast Water Board Agricultural Order.?°

The Central Coast Water Board further determined the costs of the Agricultural
Order to be reasonable because the new conditions were building on existing
agricultural water quality projects funded with tens of millions of dollars of public funds in
the Central Coast Region that offset private costs to agricultural dischargers. The
Central Coast Water Board and State Water Board together directed more than 15
million dollars in grant funding from State of California Propositions 13, 40, 50, 84, and
Clean Water Act section 319(H) NPS grant programs to Central Coast grantees for
agricultural water quality grant projects. In addition, the Central Coast Water Board
directed an estimated 10 million dollars of Pacific Gas and Electric (PG&E) and

'® Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix I;
Staff Report for Item 4 for Central Coast Water Board Meeting, March 14, 2012.

"7 Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix I.
"% 1d., page 13.

'° Staff Reports and Response to Comments for Central Coast Water Board Meetings, Item No. 4-March
17, 2011, ltem No.17-September 1, 2011 and Item No. 4, March 14-15, 2012,

2 http://www.waterboards.ca.gov/water_issues/programs/nitrate_project/index.shtml
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Guadalupe Settlement Funds toward agricultural water quality grants. The focus of
these grant projects was to increase educational outreach through ranch and farm water
quality management planning short courses, watershed-based monitoring, and
implementation grants throughout the Central Coast Region.?'

Additionally, 15 dischargers are currently complying with Central Coast Water
Board Orders, pursuant to Section 13267 of the Water Code, to comply with many of
the same reporting requirements required by the Agricultural Order and MRP for Tier 3
related to nutrient management. These dischargers are able to report the information
required and are demonstrating improvements in practices and reporting indicators,
demonstrating that Tier 3 dischargers can reasonably implement the conditions in the
Agricultural Order. Where dischargers are conducting monitoring already that is
consistent with the conditions of the Order, they are not required to duplicate that
monitoring. '

With respect to “new” conditions as compared to the 2004 Agricultural Order,
most of these provisions are not costly to implement or comply with. For example, the
Petitioners claim they will have to hire consultants to conduct expensive technical
analysis to determine their nitrate loading risk (condition 68) when this determination
can be made by evaluating limited set of parameters, commonly known to farmers or
their farm managers with use of simple tools specified in the Agricultural Order.??> See
specific discussion of the costs to comply with Condition 68 and other conditions in
section D below.

The Petitioners costs are also based on the costs of conditions that do not
require implementation or costs to be incurred during the first 9-18 months of the five-
year term of the Order and apply only to a very small subset of dischargers (about 100
dischargers out of 3800) who present the highest risk to water quality and are or maybe
discharging waste to surface or groundwater (Tier 3). For example, the Petitioners

2 Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix |, page 8,

Staff Reports for Items 18 and 19 for Central Coast Water Board Meeting, February 3, 2011, Summary of
Grant Funds Provided to Support Agriculture and Summary of Technical Services Available to Agriculture,
respectively.

% Order No. R3-2012-0011-02 Monitoring and Reporting Program for Tier 2 Dischargers Enrolled Under
the Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011-03 Monitoring and Reporting Program for Tier 3 Dischargers Enrolled Under the
Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands;

Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Section Appendix D.
Options Considered, Section V.C., and Appendix E, Response to Comments, Comment No. 167, 203,
439; Staff Report for Central Coast Water Board Meeting, September 1, 2011, prepared on July 6, 2011,
pg 25,

Staff Report for Item 17 for Central Coast Water Board Meeting, September 1, 2011, prepared on August
10, 2011, Attachment 4. Response to Comments, Letter #12.
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claim they will have to develop an individual sampling and analysis plan at high cost in
order to initiate individual surface water discharge monitoring. However, the sampling
and analysis plan for individual surface water discharge monitoring only applies to the
subset of Tier 3 dischargers and is not due until March 15, 2013. Actual monitoring is
not required to start until October 1, 2013, and reporting this data is not due until March
15, 2014.

Petitioners claim they will incur harm based on immediate excessive costs from
hiring hire consultants to immediately comply with applicable Total Maximum Daily
Loads (TMDLs); prevent containment structures from percolating waste to groundwater
and to maintain existing riparian vegetative covers.? Petitioners wrongly assume that
there are applicable TMDLs with requirements with which dischargers must immediately
comply. The conditions for irrigated agricultural dischargers for TMDLs listed in the
Agricultural Order are to implement the Agricultural Order. Therefore, the Agricultural
Order’s provision to comply with applicable TMDLs is met by dischargers implementing
the provisions in the Agricultural Order as scheduled and not implementing some
additional or immediate conditions that require special consulting or actions.?*

Petitioners also wrongfully claim that the condition to prevent containment
structures from discharging waste (condition 33) means growers must immediately
construct new structures, thereby causing harm from costs of new construction.?’ The
Agricultural Order does not require new containment structures, nor does it include a
date by which they must be installed or a specific date that dischargers must
demonstrate they are not discharging waste from a containment structure. The Tier 3
MRP does not require these specific dischargers to sample and report results for the
water in ponds or containment features until March 15, 2014.

Petitioners state the conditions of the Agricultural Order will cause harm due to
excessive costs, for Conditions such as, “...Conditions that Apply to Tier 3 Dischargers
which requires dischargers meeting the criteria or designation as Tier 3 and that have
High Nitrate Loading Risk farms/ranches to, by October 1, 2013, determine typical crop
nitrogen uptake for each crop type produced and report the basis for the
determination...” And yet, the alternative to the 2012 Agricultural Order proposed by
Agriculture (the Ag Alternative) would require documentation of very similar practices.
From Page 20 and 21 of the Ag Alternative, March 17, 2011:

1

2 Ocean Mist Petition, pages 12-13.

“ See implementation plans for Pajaro River Nitrate and Sediment TMDLs, and Salinas River
Chlorpyrifos and Diazinon TMDLs at
http://www.waterboards.ca.gov/centralcoast/water_issues/programs/tmd(/303d and tmdl projects.shtml.

% Ocean Mist Petition, page 13.
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“f. Specific components that address known impairments or identified farm water
guality conditions or challenges shall be included in the Farm Plan. Examples of
such components shall include the following when applicable to the specific farm:

1) Irrigation Management Practices, including as follows:

~i. A grower will have to plan to address and improve (where appropriate)
irrigation efficiency by addressing the irrigation delivery (distribution uniformity)
and/or irrigation scheduling (matching irrigation application to crop ET demand
using various tools involving soil, plant, and/or weather assessments).
ii. Irrigation efficiency of applied irrigation water should be known and a plan for
improvement should be included, if applicable.
iii. A grower will have to plan to address efficient irrigation practices by
addressing the irrigation delivery and/or irrigation scheduling, whichever is
appropriate, if applicable. ...

4) Fertilizer Management Practices, including as follows:

vii. Growers shall develop a Proprietary Nutrient Management Plan (NMP) that
includes soil analysis, well water analysis and/or plant tissue analysis, as
applicable. This will allow the grower to account for nutrients that have been
‘banked” in the soil profile.

viii. A grower will efficiently use fertilizer while maintaining an adequate margin of
error as necessitated for commercial agricultural production.

ix. Growers will prepare a Proprietary Nutrient Management Plan, if applicable,
which needs to identify individual-management practices, taking into
consideration the level of nitrate in the irrigation source water when calculating
the amount of fertilizer needed. This will be the

mechanism by which growers implement practices to address both irrigation
water runoff and groundwater nitrate impairments.” %

From Attachment B, page 3 &4, of the Ag Alternative:

“a. The General Report/Workplan shall identify the specific criteria and
weighting system the third party group intends to use to determine an
operation’s level of risk to water quality for the following four individual
categories:

i. Toxicity and Sediment in Stormwater. Criteria for this category may

include, e.g., percentage of slopes, sediment basins, presence of cover crops
and/or bare soils, use of plastics or impervious surfaces, and application of
priority pesticides during the winter

months.

ii. Toxicity in Irrigation Runoff. Criteria for this category may include,

** New Information on the Agricultural Alternative Proposal, Submitted May 4, 2011 - Order Attachment B,
Terms and Conditions for Discharger Compliance Through Third Party Group with redline and strikeout
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e.g., the presence of irrigation runoff, application of priority pesticides, type of
irrigation system, use of treatment systems, and drainage to impaired water
bodies.

iii. Nutrients in Irrigation Runoff. Criteria for this category may include,

e.g., nitrate background levels in source water supplies, operation of tile drains,
drainage to areas with history of bio-stimulation, presence of vegetative strips or
collective treatment systems designed to remove nitrates, and the
implementation of a nutrient management program.

iv. Nitrate Leaching to Groundwater. Criteria for this category may include, e.g.,
the intrinsic vulnerability of underlying groundwater based on soil classification,
crop type and irrigation system, and implementation of a nutrient management
plan that includes soil and water testing for nitrate.”

These practices and determinations were considered appropriate and reasonable
(presumably from a cost standpoint as well as a technical need) in the proposed Ag
Alternative. Agricultural representatives also gave some indication that more growers
would be using these more extensive practices under their alternative than under the
tiering system proposed by staff and ultimately adopted by the Central Coast Water
Board.

‘MR. JOHNSTON: So what you're saying is there would still be something like
that 1 or 1.2 number, the difference is that there would be farmer participation in
developing it, but that, essentially, the Board, through the EQ, would still have to
approve it; is that correct?

MR. TOMLINSON: I'm saying that's possible, yes. And that, yes, it's possible
that you might get more folks participating than just two or three right now.”

‘MR. JOHNSTON: Well, let me see if | understand. Let me repeat back, and
you tell me if I've got it right. What | hear you saying is that under the Ag
Alternative they would still have to be making some version of this calculation of
nitrate loading, but that there would not be -- in terms of what you call a
regulatory end point, there would not be a standard that they would have to hit,
everybody would make the calculation, everybody would be somewhere on the --
maybe, conceivably in the range we see on that chart of .5 to 2.8, and that
hopefully over time that would go down. Is that correct?

MS. DUNHAM: That is correct.” 2:

%7 Central Coast Water Quality Control Board, Panel Hearing, Transcripts, San Luis Obispo, CA, March
14, 2012, page 353, available at
http://www.waterboards.ca.gov/centralcoast/board_info/agendas/2012/march/item_4/item4_3_14_transcri
pt.pdf.
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The Ag Alternative was promoted as being more effective in implementing even more of
the management practices sought by the staff's proposed Order. The representatives
stated this at several workshops and hearings even though their aiternative would
require costs of on-farm implementation, monitoring and reporting along with costs to
administer the program by a third-party, as proposed and presented in the Ag
Alternative.

After the Order was adopted, the appropriateness of careful nitrogen management
practices is reinforced by the Ocean Mist Petition, which stated:

“...it is reasonable in the INMP to require that farmers identify available nitrogen
in their soil and irrigation water and to take those contributions into consideration
in making management plans on fertilization. ..”%?

Here the Petitioners argue against the authority to impose conditions designed to
protect water quality but agree that the conditions are reasonable, and not unduly
expensive or harmful.

B. The Cost of Compliance is Not Disproportionate to the Benefit to be
Gained.

The Petitioners also allege that the costs of compliance for dischargers are
disproportionate to the benefit to be gained.?® Petitioners state that the provisions in the
Agricultural Order are unlikely to result in improved water quality or provide the Central
Coast Water Board with any meaningful information.®® Petitioners have the burden to
prove that the costs of compliance are disproportionate to the benefit to be gained by
the required water quality monitoring.®' They have not done so in this case.

To support the allegation that individual surface water quality monitoring will not
provide any real information to the Central Coast Water Board, Petitioner cites
statements from Dr. Los Huertos, who claimed that this information cannot be used to
characterize water quality, prioritize which farms to visit, enforce, describe practice
effectiveness or describe trend analysis.*? The Central Coast Water Board is requiring
only very few dischargers, those with the most significant threat to water quality, to do
individual surface water quality monitoring. The provision is in compliance with Water
Code section 13269(a)(2), which requires the conditions of a waiver include monitoring
designed to support the development and implementation of the waiver program,

?® Ocean Mist Petition at page 20.

® See Grower-Shipper Petition at page 13.

% 1. at page 14.

%! State Water Board Order WQ 2001-09 (Pacific Lumber Company, et al.) at page 3.
% Grower-Shipper Petition at page 14.
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including, but not limited to, verifying the adequacy and effectiveness of the waiver's
conditions. Furthermore, the Central Coast Water Board determined that some
individual surface discharge monitoring, along with other information on individual
farms, is necessary to verify the adequacy and effectiveness of the Order’s conditions
given the 2004 Agricultural Order did not include conditions that allowed the Central
Coast Water Board to determine individual compliance with conditions of the Order or if
and what level of effectiveness was achieved by actions taken to protect water quality.?
The monitoring will help the Central Coast Water Board evaluate implementation
progress, compliance with the Agricultural Order conditions, and prioritize areas in need
of follow up (e.g., inspections).* The monitoring will be one indicator of the
effectiveness of management practices, along with nitrogen budgets and pesticide
applications, which create a clearer picture of the water quality, the discharger’s
compliance, and the success of the management practices. For these purposes, the
Central Coast Water Board found benefit and value of the monitoring and reporting
requirements because they will improve the Central Coast Water Board’s ability to
evaluate implementation progress, compliance with the Order conditions, and prioritize
areas in need of follow up (e.g., inspections), necessary steps to reduce the harm to the
public from on-going waste discharges from irrigated agriculture. Like the monitoring
program in the State Water Board Order WQ 2001-09 (/n the Matter of Pacific Lumber
Company), the cost to dischargers to comply with the Agricultural Order is not
outweighed by the benefits that the monitoring and other conditions of the Agricultural
Order provide to the public and the Central Coast Water Board. In addition, the
condition to conduct monitoring is a usual condition for any discharger; agricultural
dischargers have generally been subject to very limited monitoring requirements.

Similarly, the Petitioners also state that requiring Tier 2 and Tier 3 dischargers to
determine the nitrogen loading risk factors for each farm will not provide any benefits as
both methodologies are highly simplistic and unlikely to accurately determine nitrate
loading risk factors.®* The Central Coast Water Board relied on the technical expertise
of several nitrate experts (including state and local Certified Crop Advisers and
University of California Cooperative Extension advisors) to determine these loading risk
methods; and the methods are considered the best approach to simply but reasonably
calculate loading risk and should not take dischargers much effort or incur significant
costs, as the information to make the calculations is readily available.®® The Agricultural
Order also allows a discharger to conduct a more intensive risk determination if a

* Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, Finding 16.

* Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, Finding 15.

» Grower-Shipper Petition, page 14.

*° Staff Report for Item 14 for Board Meeting, March 17, 2011, Appendix D. Options Considered, Section
V.C.; Appendix E, Response to Comments, Commment No. 151, 439.
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discharger desires to do so. The Central Coast Water Board approved the Agricultural
Order with both methods for risk determination in response to comments by agricultural
representatives that they wanted the flexibility to choose and the opportunity to use the
second method even though it requires additional information (soil type).

The nitrate loading risk factors are used as a screening tool to determine which
farms require more intensive and accurate loading management, evaluations and
reporting. The Central Coast Water Board found it reasonable to require this short term
investment to assess risk so that additional conditions for management
practices/pollution reduction measures would only apply to those likely or actually
discharging greatest amounts of nitrate to groundwater and not to all Tier 2 and 3
growers. Additionally, this information will also improve the Central Coast Water
Board’s ability to evaluate implementation progress, compliance with the Agricultural
Order conditions, and prioritize areas in need of follow up (e.g., inspections). The
Central Coast Water Board specifically identified the need to prioritize those farms most
likely or actually loading nitrate to groundwater in order to most effectively protect
drinking water polluted by nitrate. This is a necessary first step in reducing current and
on-going harm to the public from continuous and intensive fertilizer applications that
leach nitrate to groundwater.

G The Agricultural Order Does Not Require Immediate Compliance
with Water Quality Standards.

Petitioners also assert that the Agricultural Order requires all dischargers to
immediately comply with water quality standards and leaves dischargers vulnerable to
enforcement by the Central Coast Water Board.®” The State Water Board has
previously stated threats of enforcement are not justification to stay a permit’s
provisions.*® Therefore, even if the Agricultural Order did require dischargers to
immediately comply with water quality standard, that is not sufficient harm to stay the
Agricultural Order. The Petitioners misstate the terms of the Agricultural Order, by
asserting that it requires “immediate” compliance. The Agricultural Order does not
include the word “immediate” prior to the conditions requiring compliance with water
quality standards, as has been stated repeatedly by the Central Coast Water Board and
does not require immediate compliance with water quality standards.®® Several

*" Grower-Shipper Petition, page 15.

* See State Water Board Order No. WQ 2006-0007 (/n the Matter of the Petitions of Boeing Company) at
page 5.

¥ For example, the staff report for the March 14-15, 2012, Central Coast Water Board Meeting, states on
page 32 that “there are no defined requirements to specifically meet water quality standards or objectives
in runoff or discharges.” The Staff Report for the September 11 Central Coast Water Board meeting also
discusses this on pages 19, 22-23, and 27. The March 2011 Central Coast Water Board Meeting Staff
Report, Appendix E, Responses to Comments, responds to this issue in comment numbers 173, 4186,
386, 488, 286, 494, 445, and 393.
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provisions in the Agricultural Order clarify the Board’s expectation of compliance with
water quality standards (see paragraph below).

The language in the Agricultural Order regarding compliance with water quality
standards is language that is consistent with the NPS Policy, required by the Water
Code and routinely included in Conditional Waivers of Waste Discharge Requirements,
including specifically, the 2004 Agricultural Order, and the Conditional Waivers for
Discharges from Irrigated Lands for the Central Valley Region and the Los Angeles
Region. Provision 12 on page 15 in the Agricultural Order says “dischargers who are
subject to this Order shall implement management practices, as necessary, to improve
and protect water quality and to achieve compliance with applicable water quality
standards.” Several Provisions and Conditions in Part B, starting on page 18, direct
how and when to implement management practices to comply with water quality
standards. Part G. Time Schedule, Provision 82, page 31, presents time schedules for
compliance with conditions, identifies milestones and defines them as indicators of
progress, and lists types of information that will be considered to evaluate compliance,
including effectiveness of management practices and results of monitoring in surface
receiving waters. This Provision does not say compliance depends on surface receiving
water quality meeting applicable water quality standards. The milestones were included
specifically to indicate some reasonable indicators of progress towards achieving water
quality standards.

Petitioners further contend that immediate compliance is required by asserting
the individual surface water discharger and groundwater monitoring requirements were
adopted for the purpose of determining compliance with the Agricultural Order. This is
incorrect because monitoring data alone cannot indicate a grower is in violation of any
provision of the Agricultural Order as the Order does not include effluent or receiving
water limitations that must be met by any time frame. For example, Condition 51 says
monitoring conducted "...so that the Central Coast Water Board can evaluate
groundwater conditions in agricultural areas, identify areas at greatest risk for waste
discharge and nitrogen loading and exceedance of drinking water standards, and
identify priority areas for nutrient management." It does not say the purpose is to
evaluate immediate compliance. The Agricultural Order is designed to improve water
quality through milestones and management practices that are intended to ultimately
result in attaining water quality standards in the receiving waters, but it does not require
immediate compliance with water quality standards.

Itis not the intent of the Agricultural Order to expect immediate compliance with
the water quality standards. It is true that the Water Code requires compliance with
water quality standards, but Water Code section 13263(c) allows the use of time
schedules to achieve compliance. In addition, the NPS Policy contemplates that
dischargers will comply with water quality standards through an iterative process of
implementing management practices and improving them over time based on
effectiveness monitoring (i.e., the feedback mechanism). The Agricultural Order
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includes time schedules for complying with certain specific tasks and milestones that
are not enforceable dates. The Agricultural Order, similar to the 2004 Agricultural Order
and orders regulating agricultural discharges issued by other Regional Water Quality
Control Boards, makes it clear that dischargers comply by implementing and improving
management practices to meet water quality standards. Water Code section 13269
requires that the conditions of a waiver be enforceable, but in this case there is no
condition that requires immediate compliance with water quality standards.

Petitioners cite to Natural Resources Defense Council v. County of Los Angeles
2011 WL 2712963 (9™ Cir., 2011), to support its contention that the Agricultural Order
requires immediate compliance. The decision is not applicable to the Agricultural Order.
It involved a citizen suit under the federal Clean Water Act to enforce a provision of an
NPDES stormwater permit. The Agricultural Order is not subject to citizen suits. In
addition, the Agricultural Order makes clear in several locations, that the Central Coast
Water Board expects dischargers to engage in an iterative process to improve
management practices where there are exceedances of water quality standards or to
undertake additional evaluation to determine the source of exceedances. The provision
that was the subject of the NRDC citizen suit contained no such limitation.

D. The Specified Provisions in the Grower-Shipper’s Petition will not
Cause Harm to Dischargers.

The Grower-Shipper Petition alleges that to prevent immediate harm to
dischargers, they are requesting a stay of specified provisions of the Agricultural Order.
While the arguments relating to the entire Agricultural Order also apply to these
specified provisions, each of these provisions was determined by the Central Coast
Water Board to be necessary to protect and improve water quality.

Condition 31 of Part B, General Conditions and Provisions for All
Dischargers — Tier 1, Tier 2 and Tier 3, which requires all dischargers to
install and/or maintain back flow prevention devices for any irrigation
system that is used to apply fertilizers, pesticides, fumigants, or other
chemicals by October 1, 2012.4°

Costs of this condition are reasonable because they are necessary to prevent
chemicals from discharging directly into a well that is drilled into an aquifer used for
drinking water (see discussion above regarding impacts to groundwater and protection
of drinking water). Additionally, the condition only applies to the subset of dischargers
who apply fertilizers, pesticides, fumigants or other chemicals through an irrigation
system and are not currently complying with existing conditions to use these devices, or
to dischargers who only apply fertilizers (and no other chemicals) through an irrigation

“ Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, pages 19-20.



Jeannette Bashaw -20- July 13, 2012
Office of Chief Counsel
State Water Resources Control Board

system. Many dischargers who apply pesticides through an irrigation system already
use these devices because the Department of Pesticide Regulation (DPR) requires
backflow prevention devices for pesticide applications through irrigation systems and
county departments enforce the DPR requirements or their own local ordinances. Also,
technical service providers indicated that most growers who apply chemicals through
irrigation lines also apply fertilizers through the same lines, so compliance with the
conditions ensures that the wells and groundwater are protected from both pesticides,
fertilizers, and likely other chemicals. The Agricultural Order establishes new conditions
for backflow prevention devices to protect water quality for application of fertilizers
through irrigation systems. Therefore this condition will only newly apply to dischargers
who are not complying with existing conditions or who only apply fertilizers through an
irrigation system so have not previously been required to use these devices to protect
water quality. The cost of complying with this condition is about $800.4' Note that
Petitioners are now claiming this condition is unreasonably expensive, yet during the
multiple rounds of written comments with about two thousand letters and multiple
workshops and hearings, this issue was not raised as being unreasonable or
excessively expensive. '

Condition 39 of Part B, General Conditions and Provisions for All
Dischargers — Tier 1, Tier 2 and Tier 3, which requires all dischargers to
immediately “a) maintain existing, naturally occurring, riparian vegetative
cover (such as trees, shrubs, and grasses) in aquatic habitat areas as
necessary to minimize the discharge of waste; and b) maintain riparian
areas for effective streambank stabilization and erosion control, stream
shading and temperature control, sediment and chemical filtration, aquatic
life support, and wildlife support to minimize the discharge of waste...”*?

The condition implements the Basin Plan, which includes prohibitions on land
disturbance activities to protect riparian areas.*® Water Code section 13269 requires a
waiver of waste discharge requirements to be consistent with the Basin Plan. This
condition is necessary to protect aquatic life beneficial uses. Riparian vegetation helps
prevent erosion and sediment discharges, shades streams to improve temperature,
nutrient and oxygen conditions critical to organisms and fish, maintains stream structure
for instream habitat, and provides food and habitat for terrestrial wildlife. In agricultural
areas of the region, riparian vegetation has already been cleared along many stream
reaches, impacting beneficial uses and minimizing natural buffers for agricultural waste

*! Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix F, page 20.

* Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, page 20.

* Basin Plan Chapter IV, Section VIII.E.1.



Jeannette Bashaw -21- July 13, 2012
Office of Chief Counsel
State Water Resources Control Board

discharges.* Implementing this condition only necessitates action, therefore cost, if
dischargers are not maintaining existing vegetative cover, which means they are likely
illegally encroaching on riparian areas or degrading habitat and resources necessary to
meet beneficial uses designated for the streams where the riparian area, vegetation
must be maintained. Therefore, dischargers will not have to do anything to maintain
existing vegetation, or hire employees to maintain riparian vegetation, so long as they
are not illegally disturbing existing vegetation as part of their farming operations.*®
Activities to remove riparian vegetation currently destabilize streambanks, cause
erosion or temperature increases, or cause adverse impacts to aquatic life through
discharge of materials to streams must be regulated with a permit pursuant to Section
401 and 404 of the Clean Water Act or through waste discharge requirements
authorized by the Water Code.

Condition 449 of Part B General Conditions and Provisions for All
Dischargers — Tier 1, Tier 2, and Tier 3, which requires all dischargers to
describe and include results of methods used to verify practice
effectiveness and compliance with this Order by October 1, 201246

This information is necessary to allow the Central Coast Water Board to @)
characterize sources of wastes, determine pollution load reductions, determine
compliance with the conditions, prioritize dischargers for follow up (e.g., inspections),
track short-term improvements to water quality within the five-year term of the Order,
and (2) to verify the adequacy and effectiveness of the conditions of the Agricultural
Order, as required by Water Code section 13269. Additionally, this information will
inform dischargers as to how to adapt and improve implementation of management
practices to reduce pollution loading and reduce or justify costs to better protect water
quality. The 2004 Agricultural Order did not contain conditions or monitoring and
reporting that allowed the Central Coast Water Board to conduct the above evaluations
or make such determinations. The Agricultural Order improves on the 2004 Agricultural
Order monitoring and reporting requirements which only included cooperative surface
receiving water monitoring and surveys of general management practices implemented.

The costs for this condition are reasonable and minimal, given the benefit of this
information to the Central Coast Water Board and the public to be able to better and
more efficiently identify sources, evaluate individual implementation and compliance
with conditions of the Order, prioritize regulatory oversight and followup activities, and

* Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, Attachment A, Findings 88, 89, 90, 91; Staff Report for Item 14 for Central Coast Water
Board Meeting, March 17, 2011, Appendix G, Section 3.

* See Ocean Mist Petition, page 12 (argument that Dischargers will need to train or hire employees to
maintain riparian vegetation).

*® Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, page 22.



Jeannette Bashaw -22- July 13, 2012
Office of Chief Counsel
State Water Resources Control Board

characterize the extent of water quality improvement. Monitoring and reporting
requirements are key in achieving and demonstrating water quality improvement in the
impaired surface water and groundwater.

This condition does not dictate how a discharger must evaluate and report on
practice effectiveness thereby providing flexibility for dischargers to choose the least
costly methods. Additionally, this condition can be met by implementing methods that
have already been used and are standard practices or good business/cost-saving
farming practices, such as evaluating irrigation efficiency to determine water use and
nutrient budgeting to determine fertilizer applications.*’ Dischargers can comply with
this condition through visual inspection and record keeping (e.g., amount of nitrogen
fertilizer applied). These methods of verification do not require a specifically qualified or
licensed professional (consultants as claimed by petitioners), use of any particular
method of analysis or computer models. Some dischargers may choose more complex,
technical and costly methods of evaluating effectiveness of practices such as water
quality monitoring, computer modeling, or evaluations by consultants, but dischargers
are not required to do so under the Agricultural Order.

Also, this condition does not require dischargers to demonstrate effectiveness of
all practices, just report on the methods and results of effectiveness evaluations. If a
discharger determines that a practice was not effective, the discharger must adapt
practices to improve effectiveness. This adaptive management approach acknowledges
that it will take time for practices to become effective and for dischargers to be able to
demonstrate the effectiveness at reducing pollution loading through reporting. All the
versions of the Agricultural Alternatives to the Agricultural Order included some
methods of evaluating effectiveness, and in some cases, similar methods (e.g. water
quality sampling, certified irrigation and nutrient management plans). Measuring
effectiveness of management practices was the focus of presentations and discussions
at the February 1, 2012 and several other Central Coast Water Board Meetings. 2

Only Tier 2 and 3 dischargers have to report methods and results of methods
used to verify practice effectiveness, and the Central Coast Water Board has made the
reporting very simple. Dischargers will report methods of effectiveness by choosing from
drop down menu pick lists on an on-line annual compliance form. The format for the
annual compliance form is based on a template for farm water quality plans developed

*7 Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, page 27-30, and
Appendix D, Options Considered, Section IV.D, page 50,; Appendix E, Response to Comments,
Comment No. 204, 267, 286, 393, 395, 398, 432, 494; Staff Report for item 17 for Central Coast' Water
Board Meeting, September 1, 2011, prepared on August 10, 2011, Attachment 4. Response to
Comments, Letter #29.

* Staff Report and Presentations for Item 4 for Central Coast Water Board Meeting, March 14, 2012;
Staff Report and Presentations for Item 4 for Central Coast Water Board Meeting, February 1, 2012; Staff
Report for item 14 for Central Coast Water Board Meeting, March 17, 2011.
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and distributed by the Central Coast Agricultural Water Quality Coalition.*® Tier 1
dischargers do not have to report this information; they must document this information
in their farm water quality plans, in whatever format they choose, and retain the farm
water quality plans onsite.

This type of reporting is reasonable and protective of water quality. For example,
regarding nitrate discharges, if growers are applying fertilizer in random amounts with
no knowledge of quantities, such practices can cause serious harm to surface water,
groundwater, and those who use nearby wells for drinking water. Some farmers have
already demonstrated reductions in their fertilizer applications in response to nutrient
budgeting, thereby preventing unknown and/or unnecessary discharges of nitrate.

Tier 3 dischargers must later submit additional practice effectiveness information
for additional cost, per conditions which apply only to these or a subset of these very
few (100) dischargers posing highest risk to water quality (see additional discussion
below regarding condition 69- photo monitoring, condition 72- individual monitoring and
reporting).

Condition 67, Part E, Additional Conditions that Apply to Tier 2 and

Tier 3 Dischargers, which requires dischargers meeting the criteria or

designation as Tier 2 and/or Tier 3 to file by October 1, 2012 (and annually

thereafter), an Annual Compliance Form that includes all of the

informsgtion requested, which is identified in the Tier 2 MRP and Tier 3

MRP.

See Response to Condition 44g above, specifically regarding the need for and
benefit of this condition which includes reporting on the effectiveness of management
practices as discussed in response above. Regarding the costs for the Annual
Compliance Form, the cost for this condition is reasonable and minimal. To comply,
dischargers must develop and then report information using the on-line annual
compliance form. The cost to meet this condition is the cost to the discharger for the
time (estimated to be a few to tens of hours) to review existing information to inform
answers to a series of yes/no questions or to select applicable responses from drop
down menus. Most of the information to be reported in the Annual Compliance form is
readily available to each discharger through existing documentation and knowledge of
their farming operations and water quality management practices currently and
previously required to be documented in a farm water quality management plan (e.g.,
verification of cooperative monitoring fee payments, identification of discharges to a
stream, identification of specific farm water quality management practices). Also see
response to Condition 44g above regarding reporting format and information.

* Farm Water Quality Plan Template, Central Coast Agricultural Water Quality Coalition,
http://agwaterquality.org/projects-partnerships.html.

% Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, page 27.
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The 2004 Agricultural Order required development and implementation of farm
water quality plans and the Central Coast Water Board provided compliance assistance
with staff resources directly. and indirectly with financial resources to other agencies and
non-profit organizations to assist growers to develop the plans. Dischargers will only
incur costs to comply with this condition immediately if (1) they have not previously
collected standard operating information (e.g., the identification of discharge to a
stream, verification of cooperative monitoring fee payments), (2) they have not planned
or implemented farm water quality management practices as previously required, or (3)
have never collected some additional information newly required by the Agricultural
Order.

Measuring nitrate concentration of irrigation water and determining nitrate loading
risk factors and risk level are the primary new conditions related to farm water quality
planning in the Agricultural Order that will generate new costs. This information is
necessary to directly address nitrate pollution in groundwater used for drinking water,
which is the highest priority and most significant impact to water quality from irrigated
agricultural runoff. The 2004 Agricultural Order did not specifically prioritize nutrient
management to protect drinking water, nor include any monitoring or reporting to
characterize groundwater conditions or indicate reduction in nitrate loading to
groundwater. Given the widespread pollution of groundwater from nitrate in the region,
the fact that 85% of water supply in the region is from groundwater, and the public
health risk to those unknowingly drinking polluted water or paying to treat water polluted
by nitrate discharges from agricultural runoff, these conditions are necessary and
beneficial for the Central Coast Water Board to begin controlling waste discharges to
groundwater by prioritizing dischargers for follow up (e.g., inspections, review
compliance with the Agricultural Order conditions that require nutrient management
practices).’’

Nitrate concentration in irrigation water can be determined with a nitrate quick
test kit for $10-100%2 or by collecting a sample from the well and taking it to a water
quality lab for nitrate analysis for a cost of about $25.5° Regarding cost to determine
nitrate loading risk factors and level of risk, see response to condition 68 below.

Condition 68, Part E, Additional Conditions that Apply to Tier 2 and
Tier 3 Dischargers, which requires dischargers meeting the criteria or

°" Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix.G, and

Addressing Nitrate in California’s Drinking Water, prepared by Thomas Harter and Jay R. Lund, Center for
Watershed Sciences, University of California, Davis, March, 2012, http:/groundwaternitrate.ucdavis.edu/

. http://www.nextag.com/serv/main/buyer/OutPDir.jsp?search=nitrate+nitrite+test&psort=0.

** Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix F,
Attachment 1.



Jeannette Bashaw -25- July 13, 2012
Office of Chief Counsel
State Water Resources Control Board

designation as Tier 2 and/or Tier 3 to file by October 1, 2012, their
determination of nitrate loading risk factor(s) in accordance with
requirements specified in the Tier 2 MRP and Tier 3 MRP, and to report by
October 1, 2012, the nitrate loading risk factors and overall Nitrate
Loading Risk level calculated for each ranch/farm or nitrate loading risk
unit in the Annual Compliance Form.**

This condition is necessary and beneficial for the reasons discussed above in
Response to Condition 67, namely to directly address the nitrate pollution in
groundwater drinking water. The cost to determine nitrate loading risk is reasonable
and minimal. Petitioners contend that they will have to hire consultants to collect
technical information and conduct complex analysis to determine nitrate loading risk
levels. This is inaccurate. The Central Coast Water Board specifically identified loading
risk methods that balance accuracy and cost and found it appropriate to select simple,
most cost-saving methods since the loading risk determination is just a trigger or
screening tool to determine which farms require more intensive and accurate nitrate
loading management, evaluations and reporting. The Agricultural Order allows a
discharger to conduct a more intensive risk determination if a discharger desires to do
so. The cost to determine nitrate loading risk is either:

1. the cost to spend the time (estimated to be a few hours) plus the cost of either
a field test or lab analysis for irrigation water nitrate concentration (about $10-25
as stated above in Response to Condition 67) to review Table 4 in the MRP to
find the rating value (1-4) that applies to the crop type, irrigation system type,
irrigation water nitrate concentration and multiplying these values, or

2. the cost to spend the time (estimated to be a few hours) to use the Nitrate
Groundwater Pollution Hazard Index which requires inputting crop type, soil type,
irrigation type and deep rip into an online tool that evaluates and provides the risk
level automatically (all known or readily accessible factors to the dischargers or
available at the website with the Hazard Index).

Central Coast Water Board staff originally proposed only the first method to
determine nitrate loading risk because it does not require dischargers to determine soil
type which is less commonly known or available to dischargers so makes risk
determination more difficult. Not all soil types for the Central Coast region are identified
on the website to calculate the Hazard Index. The Central Coast Water Board approved
the Agricultural Order with both methods for risk determination in response to comments
by agricultural representatives that they wanted the flexibility to choose and the
opportunity to use the second method even though it requires additional information
(soil type). The Central Coast Water Board relied on the technical expertise of several

* Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, page 28.
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nitrate experts (including state and local Certified Crop Advisers and University of
California Cooperative Extension advisors) to determine these loading risk methods:
and the methods are considered the best approach to simply but reasonably calculate
loading risk and should not take dischargers much effort or incur significant costs, as
the information to make the calculations is readily available.®®. At Central Coast Water
Board workshops and in staff meetings with agricultural representatives, some of those
present stated that the Central Coast Water Board's proposed method made sense.
They agreed, for example, that the option of vadose zone testing would be more difficult
and more costly.®® The simpler loading risk methods were selected deliberately to avoid
the potentially high costs of using more complex site assessments to determine more
accurate loading risk. Additionally, the Central Coast Water Board found it reasonable to
require this short term investment to assess risk so that additional conditions for
management practices/pollution reduction measures would only apply to those likely or
actually discharging the highest levels of nitrate to groundwater and not to all Tier 2 and
3 growers.

Condition 69, Part E, Additional Conditions that Apply to Tier 2 and
Tier 3 Dischargers, which requires dischargers meeting the criteria or
designation as Tier 2 and/or Tier 3, and that have farms/ranches that are
adjacent to or contain a waterbody identified on the 2010 List of Impaired
Waterbodies as impaired for temperature, turbidity, or sediment to, by
October 1, 2012, conduct and report photo monitoring of the condition of
perennial, intermittent, or ephemeral streams and riparian and wetland
area habitat, and demonstrate compliance with erosion and sedimentation
requirements identified in Provision 80 of Part F, Additional Conditions that
apply to Tier 3 Dischargers.®’

This condition is necessary to document conditions and locations of riparian
vegetation and buffers and impacts to riparian vegetation where agricultural operations
are adjacent to or contain waterbodies impaired by temperature, turbidity or sediment.
See discussion of water quality benefits of maintaining existing vegetation and water
quality impacts of removing vegetation in Response to Condition 39. This information
will provide the Central Coast Water Board with information (1) to prioritize and consider
follow up where farm activities are contributing to these impairments and (2) to indicate
effectiveness of dischargers’ efforts to buffer streams from farming operations with
natural vegetation and/or installed management practices such as sediment basins or
berms.

*® Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix D. Options
Considered, Section V.C.; Appendix E, Response to Comments, Commment No. 151, 439.

% Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix D. Options
Considered, Section V.C., page 62; Appendix E, Response to Comments, Commment No. 144, 204, 474,

¥ Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, page 28.
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This condition is reasonable because it only applies to a subset of Tier 2 and Tier
3 dischargers, those operating and potentially impacting adjacent impaired streams
directly (about 764 out of about 3900). In addition, the Agricultural Order requires the
Executive Officer to approve protocols for conducting the photo-monitoring and the
protocols are being developed so the photo-monitoring methods both provide the
necessary level and type of information and minimize the effort and cost to dischargers.
The Central Coast Water Board is creating simplified reporting by creating the capability
for dischargers to upload photos to the eNOI Geotracker database used for reporting
annual compliance form information. Other than taking the photos, reporting entails
estimating distances/width of vegetation and choosing descriptors from a drop-down
menu form to upload with photos. The photography can be completed in one day and
the reporting in a few hours. Costs for this is about $150 for equipment provided all
equipment must be purchased new, and about $150 per each half-mile of stream length
at the farm being photographed. This is based on assumptions that each photo (time
and printing/uploading) will cost about $30, and each half-mile length of stream will
require about five photos per protocols to be approved by the Executive Officer, %

Condition 72, Part F, Additional Conditions that Apply to Tier 3
Dischargers, which requires dischargers meeting the criteria or
designation as Tier 3 to initiate individual surface water discharge
monitoring in accordance with the requirements specified in the Tier 3
MRP by October 1, 2012, or initiate an alternative that is approved by the
Central Coast Water Board’s Executive Officer.%°

This condition is necessary because the information will benefit the Central Coast
Water Board to (1) characterize sources of waste discharges, determine pollution load
reductions, determine compliance with the conditions, and prioritize dischargers for
follow up (e.g., inspections), and (2) verify the adequacy and effectiveness of the
conditions of the 2012 Agricultural Order, as required by the Water Code. Water Code
section 13269 requires conditional waivers to include monitoring to evaluate the
effectiveness of the terms of the waiver, so this condition for additional monitoring for
the highest risk dischargers is consistent with Water Code section 13269.

The 2004 Agricultural Order did not contain conditions or monitoring and
reporting that allowed the Central Coast Water Board to conduct the above evaluations
or make such determinations. The Agricultural Order improved on the 2004 Agricultural
Order monitoring and reporting requirements which only included cooperative surface
receiving water monitoring and surveys of general management practices implemented.

% Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix E. Cost
Considerations, pp. 37-38.

% Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No,
R3-2012-0011, page 29.
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The costs for this condition are reasonable and minimal, given the benefit of this
information to the Central Coast Water Board and the public to be able to better and
more efficiently identify sources, evaluate individual implementation and compliance
with conditions of the Order, prioritize regulatory oversight and followup activities,
specifically for the small subset of dischargers (about 100 out of about 3800) who are
Tier 3, highest risk to water quality. These are necessary steps in achieving and
demonstrating water quality improvement in the affected, and in many cases, already
severely impaired surface and groundwaters, based on discharges from the farms most
likely causing the most pollutant loading to these waters.

Petitioners mistakenly stated that dischargers must initiate monitoring required by
this condition on October 1, 2012 but the condition to initiate monitoring is not due until
October 1, 2013. Therefore, the temporal costs to dischargers for the purpose of the
stay request will only be from October 1, 2013 until the State Water Board resolves the
petition. Petitioner’s claim that to meet this condition will cost $17,000-$28,000 for an
individual Sampling and Analysis Plan and Quality Assurance Project Plan (QAPP)
(which is due by March 15, 2013), plus $7,000-$11,000 for one sampling event. The
Central Coast Water Board found that the annual cost for sampling will be $4,100-
$4,600 for smaller operations (<5,000 acres) and $8,200-$9,300 for larger operations
(>5,000 acres).®® The Central Coast Water Board also found that development of a
QAPP for a large complex project can cost up to $10,000 but will only cost
approximately $750, assuming a ready-to-use QAPP template is available for use.®’
Central Coast Water Board staff will provide the QAPP template in advance of the
October 1, 2013 compliance date to initiate the monitoring. Templates reduce the cost
of a QAPP to a discharger because Central Coast Water Board Staff, rather than
consultants dischargers will hire, will prepare all the language for the required sampling
and the dischargers will just have to fill in site-specific information. In addition, Water
Code section 13269 requires conditional waivers to include monitoring to evaluate the
effectiveness of the terms of the waiver. Additional monitoring for the highest risk
dischargers is consistent with Water Code section 13269.

Condition 73, Part F, Additional Conditions that Apply to Tier 3
Dischargers, which requires dischargers meeting the criteria or
designation as Tier 3 to submit by March 15, 2014, individual surface
water discharge monitoring data and reports as required by the Tier 3
MRP, or submit alternative monitoring reporting program data approved by
the Central Coast Water Board’s Executive Officer. %2

% Staff Report for Item 14 for Central Coast Water Board Meeting, March 17, 2011, Appendix E. Cost
Considerations, pp. 34-35.

5 ja.

% Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, page 29.
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Compliance with this condition is not costly and is not due until March 15, 2014,
so dischargers are unlikely to incur costs related to this condition prior to the State
Water Board reaching a decision on the petitions. This condition is just to submit
monitoring data electronically by the date specified. The information to be reported is
necessary and beneficial as described in the response to Condition 72 above.
Typically, the lab that conducts the analyses submits the data directly on behalf of the
person who commissioned the analyses so the cost to comply with this condition is
included in monitoring costs discussed in response to Condition 72 discussed above.

Condition 74, Part F, Additional Conditions that Apply to Tier 3
Dischargers, which requires dischargers meeting the criteria or
designation as Tier 3 and that have High Nitrate Loading Risk
farms/ranches to, by October 1, 2013, determine typical crop nitrogen
uptake for each crop type produced and report the basis for the
determination as required by the Tier 3 MRP.%

Compliance with this condition is not costly and is not due until October 1, 2013.
Therefore, the temporal costs to dischargers for the purpose of the stay request will only
be from October 1, 2013 until the State Water Board resolves the petition. This
determination is not costly because dischargers can choose to rely on information
already provided by researchers or other crop specialists, or can use site specific
information. If dischargers choose to use existing information, they simply have to refer
to values developed by a commodity group, published in literature, determined by
research trials (many funded with State grant dollars), for only the cost of the few hours
to determine the values. If a discharger chooses to use site specific information, they
must collect and analze the crop dry biomass for nitrogen concentration. The cost of
this analysis ranges from $20-50 depending on whether sample collection is included.®

Condition 80, Subdivision a, Part F, Additional Conditions that
Apply to Tier 3 Dischargers, as applied to dischargers meeting the criteria
or designation as Tier 2 and/or Tier 3 and that have farms/ranches
adjacent to or containing a waterbody identified on the 2010 List of
Impaired Waterbodies as impaired for temperature, turbidity, or sediment
through the incorporation of this provision into Conditional Waiver
Provision 69, which requires dischargers to show compliance with
maintaining a filter strip of appropriate width, and consisting of undisturbed
soil and riparian vegetation or its equivalent between significant land

& 1d.

* Personal communication: Monica Barricarte, Central Coast Water Board staff with Keith Backman,
Dellavalle Laboratory.
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disturbance activities and watercourses, lakes, bays, estuaries, marshes,
and other waterbodies.®®

This condition only applies to a very small subset of dischargers, those with
highest risk to water quality that are in Tier 3 and adjacent to a waterbody impaired for
temperature, turbidity or sediment (about 60 out of about 3800). Also, compliance with
this condition is not due until October 1, 2016. Therefore, this limited number of
dischargers will not have to incur any costs for compliance for several years. These
dischargers may opt to spend some money planning sooner, but this is at their own
discretion. Of the small subset of growers affected by this condition, a significant
number of them may already have sufficient filter strips, as this is a typical farm water
quality management measure. In addition, the condition provides the dischargers with
an alternative to installing a vegetated water quality buffer.

Section A, paragraphs 1 through 5, and Section B, Tier 1 MRP Part
2, Groundwater Monitoring and Reporting Requirements, which requires
dischargers to sample private domestic drinking water and agricultural
groundwater wells by March 15, 2013, and to regort the results to the
Central Coast Water Board by October 1, 2013. .

These conditions describe the monitoring and reporting associated with
Condition 51. Petitioners did not request a stay of Condition 51 but claim implementing
the specific monitoring and reporting requirements for the condition ordering
groundwater monitoring is so costly as to cause harm. These conditions are necessary
and beneficial for the reasons discussed above in Response to Condition 67, namely to
directly address the highest priority and most significant impact to water quality from
irrigated agricultural runoff, nitrate pollution in groundwater supplying drinking water.

These conditions are reasonable because Central Coast Water Board staff
modified the monitoring and reporting requirements in response to comments in letters,
during Central Coast Water Board meetings and direction from Central Coast Water
Board members to make the monitoring as cost-effective and reasonable as possible.
Those changes included loosening the need to have a registered professional (e.g.,
geologist) collect the samples, allowing alternative information in lieu of new data and
the option to elect to implement groundwater monitoring cooperatively. Even after
adoption of the Order, the Executive Officer extended the compliance date to elect
cooperative monitoring in response to requests from dischargers to allow more time to
evaluate this option. If dischargers elect cooperative monitoring, they do not have to
initiate sampling until October 2013 so will delay costs for groundwater monitoring.

% Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, page 31.

% Tier 1 MRP, pages 8-10.
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The Central Coast Water Board has further evidence of the reasonableness of
these conditions. Consultants and laboratories are already offering reduced costs to
dischargers for groundwater monitoring. Many dischargers have already elected or
expressed interest in electing cooperative monitoring. Some growers at recent staff
workshops, since adoption of the Order, said they already sample their wells and/or will
probably just hire someone to do it now. For 97% of the growers, those in Tier 1 and
Tier 2, this condition is a once-in-the-life of the Order condition, not an annual cost. The
annual cost of this condition is about $200 per well so total cost ranging from about
$400-$800, or no cost if opt to provide existing well or groundwater data, as provided in
the conditions, or delayed (and potentially lower) cost to comply through cooperative
monitoring. The Tier 3, highest risk, dischargers will have to repeat the monitoring every
year.

Section A, paragraphs 1 through 5, and Section B, Tier 2 MRP Part
2, Groundwater Monitoring and Reporting Requirements, which requires
dischargers to sample private domestic drinking water and agricultural
groundwater wells by March 15, 2013, and to reEort the results to the
Central Coast Water Board by October 1, 2013.%7

See response to Section A, paragraphs 1 through 5, and Section B of Tier 1
MRP Part 2, Groundwater Monitoring and Reporting Requirements above.

Section C of Tier 2 MRP Part 2, Groundwater Monitoring and
Reporting Requirements, which requires dischargers meeting the criteria
or designation as Tier 2 to calculate the nitrate loading risk factor for each
ranch/farm included in their operations, and requires such Tier 2
dischargers with individual farms/ranches that have a HIGH nitrate loading
risk to report total nitrogen applied per crop, per acre, per year on the
Annual Compliance Form by October 1, 2012, and annually thereafter. 5

See response to Condition 67 and 68 regarding the need for and benefit of this
information. This information, nitrogen applied, was specifically required as a
reasonable indicator of and surrogate for indicating pollution reduction and in short-
term. Other measures (e.g., lysimeters and groundwater monitoring) to indicate loading
risk and/or reduction are much more expensive because they require field
measurements, lab analysis and calculations. Groundwater monitoring data can
indicate reduction in loading and improvement but over much longer timeframes, likely
beyond the term of the Agricultural Order. This condition provides dischargers with the
option to use alternative methods to demonstrate with groundwater monitoring that their
farms are not discharging nitrate such that it causes or contributes to exceedances of
nitrate water quality standards in groundwater.

* Tier 2 MRP, pages 8-10.
* Tier 2 MRP, pages 11-12.
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To report total nitrogen applied, dischargers must record the content of nitrogen
in the fertilizer used (provided by fertilizer manufacturers) and conduct analysis of the
nitrogen content of any compost used, irrigation water and soil. The costs for this
condition are for the hours of record keeping, and the analyses which can be conducted
in the field with test kits that cost about $20-50 as discussed in the Response to
Condition 67 and 68 above.

Tier 2 MRP Part 3, Annual Compliance Form, which requires
dischargers meeting the criteria or designation as Tier 2 to submit by
October 1, 2012, and annually thereafter, an Annual Compliance Form
that includes, but is not limited to: identification of the application of any
fertilizers, pesticides, fumigants, or other chemicals through an irrigation
system, proof of proper backflow prevention devices, description of
method and location of chemical applications relative to surface water,
Nitrate Loading Risk Factors; and, for dischargers meeting the criteria or
designation as Tier 2 and that have farms/ranches that contain or are
adjacent to a waterbody impaired for temperature, turbidity, or sediment
photo monitoring to document conditions of streams, riparian, and wetland
area habitat.®®

See above response to Condition 67.

Tier 2 MRP Part 4, Photo Monitoring and Reporting Requirements,
which requires dischargers meeting the criteria or designation as Tier 2 to
conduct and submit by October 1, 2012, photo monitoring consistent with
yet-to-be established protocols, and explain and demonstrate compliance
with erosion and sedimentation requirements.”®

See above response to Condition 69.

Section A, paragraphs 1 through 5, and Section B of Tier 3 MRP
Part 2, Groundwater Monitoring and Reporting Requirements, which
requires dischargers to sample private domestic drinking water and
agricultural groundwater wells by March 15, 2013, and to report the results
to the Central Coast Water Board by October 1, 2013.7"

See response to Section A, paragraphs 1 through 5, and Section B of Tier 1
MRP Part 2, Groundwater Monitoring and Reporting Requirements above.

% Tier 2 MRP, pages 12-13).
" Tier 2 MRP, page 14.
™ Tier 3 MRP, pages 8-10.



Jeannette Bashaw -33- July 13, 2012
Office of Chief Counsel
State Water Resources Control Board

Section C of Tier 3 MRP Part 2, Groundwater Monitoring and
Reporting Requirements, which requires dischargers meeting the criteria
or designation as Tier 3 to calculate the nitrate loading risk factor for each
ranch/farm included in their operations, and requires such Tier 3
dischargers with individual farms/ranches that have a HIGH nitrate loading
risk to report total nitrogen applied per crop, per acre, per year on the
Annual Compliance Form by October 1, 2012, and annually thereafter.”

See above Response for the same requirement for Tier 2.

Tier 3 MRP Part 3, Annual Compliance Form, which requires
dischargers meeting the criteria or designation as Tier 3 to submit by
October 1, 2012, and annually thereafter, an Annual Compliance Form
that includes, but is not limited to: identification of the application of any
fertilizers, pesticides, fumigants, or other chemicals through an irrigation
system, proof of proper backflow prevention devices, description of
method and location of chemical applications relative to surface water,
Nitrate Loading Risk Factors; and, for dischargers meeting the criteria or
designation as Tier 2 and that have farms/ranches that contain or are
adjacent to a waterbody impaired for temperature, turbidity, or sediment
photo monitoring to document conditions of streams, riparian, and wetland
area habitat.”

See above response to Condition 67.

Tier 3 MRP Part 4, Photo Monitoring and Reporting Requirements,
which requires dischargers meeting the criteria or designation as Tier 3 to
conduct and submit by October 1, 2012, photo monitoring consistent with
yet to be established protocols, and explain and demonstrate compliance
with erosion and sedimentation requirements.”

See above response for Condition 69.

Tier 3 MRP Part 5, Individual Surface Water Discharge Monitoring
and Reporting Requirements, which requires dischargers meeting the
criteria or designation as Tier 3 to submit an individual surface water
discharge Sampling and Analysis Plan and Quality Assurance Project
Plan (QAPP) by March 15, 2013, to monitor individual discharges of waste
from their farm/ranch, including irrigation run-off (including tailwater

" Tier 3 MRP, pages 10-12.
" Tier 3 MRP, pages 12-14.
" Tier 3 MRP, page 14.
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discharges and discharges from tile drains, tailwater ponds, and other
surface water containment features); and, which requires dischargers
meeting the criteria or designation as Tier 3 to initiate individual surface
water discharge monitoring per the Sampling and Analysis Plan and
QAPP by October 1, 2013.7

See above response for Condition 72.

2. Interested Persons and the Public Interest Will Suffer Substantial
Harm If the State Water Board Grants Petitioners’ Stay Requests

Petitioners assert that a stay of the Agricultural Order will not cause substantial
harm to interested persons or the public. Specifically, Petitioners assert that the
monitoring and reporting provisions will not improve water quality and so may be stayed
without harm to the public.”® The Petitioners point to In the Matter of IBM to support
their position.”” However, in In the Matter of IBM, the State Water Board found that not
requiring IBM to submit a technical report would not result in any prejudice to the overall
schedule for the remediation of the contaminated site and therefore there was no harm
to the public.”® Applying the State Water Board’s analysis to this case, a stay must not
be granted as staying the Agricultural Order, either in entirety or selected provisions, will
delay remediation of actions by dischargers to reduce the severe water quality problems
in the Central Coast Region and which are causing substantial harm to the public.

People who rely on groundwater for drinking water have been and continue to be
harmed in the absence of waste discharge controls and/or reporting so the Central
Coast Water Board can identify and use regulatory authorities to reduce sources of
waste discharges, as provided by the Agricultural Order. Groundwater pollution from
nitrate in fertilizers used by irrigated agricultural operations is widespread, severe and
persistent in the region. Fish and other organisms that live or travel in the streams,
estuaries and marine environment in the Central Coast Region are exposed to high
levels of nitrate, pesticides and toxicity, to the greatest extent in the areas of the region
with irrigated agriculture. The majority of creeks, rivers and estuaries in the Central
Coast Region are not meeting water quality standards. Most of these waterbodies are
affected by agriculture. These conditions were determined and documented on the
Central Coast Water Board's 2008 Clean Water Act Section 303(d) List of Impaired
Waterbodies.”

" Tier 3 MRP, pages 14-16.

e Grower-Shipper Petition, pages 16-17.
7 Id. at page 16.

™ In the Matter of IBM, at pages 6-7.

™ See Staff Report, Appendix G to the Staff Report and Staff Presentations for ltem 14 for Central Coast
Water Board Meeting, March 17, 2011; See Staff Report and Presentations for Item 16 for Central Coast
(footnote continued on next page)
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A report for the State Water Resources Control Board Report to the Legislature,
Addressing Nitrate in California’s Drinking Water with a Focus on Tulare Lake Basin and
Salinas Valley Groundwater, was prepared by UC Davis and published in March 2012.
This report further documents the groundwater problems from nitrate in one basin in the
region, Salinas Valley, verifies the source of the nitrate as from agricultural sources and
demonstrates the need to protect drinking water and reduce nitrate loading to
groundwater.®® The report found that for the Tulare Lake Basin and Salinas Valley,
cropland contributed an estimate 93.7 percent of all nitrate leached to groundwater.?’

Interested persons and the public interest have been and continue to be harmed
while agricultural discharges persist as they have in the past. This condition of harm
does and will continue until agricultural dischargers significantly reduce their waste
discharges and impacts to surface and groundwater. The monitoring and reporting
provisions serve as indicators of and evidence of implementation of water quality
improvements and provide the Central Coast Water Board with information to base
prioritization, compliance assistance and enforcement on, thereby securing
responsibility for and actual implementation of water quality control actions or
improvements. These provisions will directly lead to improved water quality through this
increased information.

In addition to the monitoring and reporting requirements, Petitioners also request
a stay of provision 44 which is the condition to "implement" a Farm Plan to "achieve
compliance with this Order" and includes/references water quality management
practices, treatment and/or control measures. Therefore, staying this provision does
prevent immediate and/or progress towards water quality improvement. As discussed
earlier this is not a new requirement as Farm Plans and similar practices were
previously required under the 2004 Agricultural Order.

The petitioners also assert that a stay of provisions to install backflow prevention
devices (Condition 31), maintain existing vegetation and riparian areas (Condition 39)
and maintain filter strips of appropriate widths (Condition 80) will not cause the public to
be harmed because these conditions “dictate the specific practices and provide no
flexibility for agricultural dischargers to self-select appropriate management practices.
Staying the specific management practices as requested does not remove any

(footnote continued from previous page)
Water Board Meeting, September 1, 2011; See Staff Report and Staff Presentations for Item 4 for Central
Coast Water Board Meeting, March 14, 2012; See Finding 5-8.

% The Draft Report is part of the administrative record for the adoption of the Agricultural Order. The
Final Report is Addressing Nitrate in California’s Drinking Water, prepared by Thomas Harter and Jay R.
Lund, Center for Watershed Sciences, University of California, Davis, March, 2012, available at
http://groundwaternitrate.ucdavis.edu/.

*"Id. at page 18 (Table 1).
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conditions with respect to implementing management practices that must improve and
protect water quality.”® Their characterization of the conditions is incorrect for several
reasons. First, Conditions 31, 39 and 80 all require implementation that improve and
protect water quality. Second, the conditions are not prescriptive in that they still allow a
discharger to determine how to comply. For example, the Agricultural Order does not
specify the type of backflow device. The Central Coast Water Board expects
dischargers to select devices which are appropriate to their irrigation systems and
consistent with any existing local ordinance and Department of Pesticide Regulation
requirements. The Central Coast Water Board also expects most dischargers to be in
compliance with Condition 31 relative to pesticide use/chemigation because this is
already required by the Department of Pesticide Regulation. Compliance with Condition
39 does not require growers to take any action unless they are currently engaged in
activities that do not maintain riparian vegetation, in which case they have flexibility to
determine how best to meet the condition to maintain vegetation. Condition 80.b says,
“As an alternative to the development and implementation of a Water Quality Buffer
Plan, Tier 3 Dischargers may submit evidence to the Executive Officer to demonstrate
that any discharge of waste is sufficiently treated or controlled such that it is of sufficient
quality that it will not cause or contribute to exceedances of water quality standards in
waters of the State or of the United States,” specifically providing flexibility to the
discharger.®® The petitioner only quoted paragraph 80.a. in claiming a dictated manner
of compliance. Taken together, these conditions do not specify the manner of
compliance and are necessary to protect and improve water quality. Staying these
provisions will harm the public and water quality.

3. Petitioners have not raised Substantial Questions of Fact or Law.

Under the Water Code, any person who discharges waste that could affect the
quality of the waters of the state is required to submit a report of waste discharge and
obtain either waste discharge requirements or a conditional waiver of waste discharge
requirements. Waste discharge requirements and waivers must implement the
applicable water quality control plans (Basin Plans). The Agricultural Order establishes
a conditional waiver, consistent with the Water Code and the Basin Plan. Like any
person who discharges waste that could affect the waters of the state, irrigated
agricultural dischargers must comply with the Water Code and the Basin Plans. They
can choose to do so by enrolling the Agricultural Order or by submitting a report of
waste discharge and seeking individual waste discharge requirements.

The Petitioners assert that amendments presented by Central Coast Water
Board Member Johnston were adopted illegally due to improper ex parte

% Grower-Shipper Petition, pages 17-18.

% Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands, Order No.
R3-2012-0011, page 31.
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communications. There is no information presented that any improper ex parte
communications occurred. During the course of development of any permit, waste
discharge requirement, or waiver, staff, dischargers, and other interested persons often
communicate with each other. The information gained in those communications is often
included in the final product. This case was no different, Central Coast Water Board
staff engaged in communications with representatives of the dischargers and
environmental interests in making recommendations to the Central Coast Water Board.
The amendment presented by Central Coast Water Board Member Johnston resulted
from written and oral comments made directly to the Central Coast Water Board by
persons participating in public workshops, hearings, and written comments and from
communications between staff and those persons. Communications between interested
persons or parties to the proceeding and other interested persons or staff are not ex
parte communications. There is also no reason to stay the Agricultural Order based on
this amendment simply because the purpose of the amendment is to provide an option
for dischargers and would only be initiated by a discharger. No one is required to
implement or use this condition.

With respect to monitoring, Water Code section 13269 requires the conditions of
a waiver to include monitoring, but does not require any findings regarding costs of such
monitoring. To the extent the monitoring requirements are subject to Water Code
section 13267, the Central Coast Water Board adequately described the need for the
reports, the burden and costs of those reports, and the evidence that supports the need
for the reports.

With respect to specific management practices, the Agricultural Order does not
specify the manner of compliance. To the extent it specifies conditions, the Agricultural
Order provides the option for the discharger to choose an alternative. 3

The Agricultural Order was adopted after a three year public process and
contains conditions for dischargers that are necessary to protect water quality. ltis
consistent with Water Code section 13269 and the State Water Board’s NPS Policy.
The Agricultural Order’s provisions are not excessive and will provide the Central Coast
Water Board with information that is needed to ensure proper implementation of the
Agricultural Order and best management practices.

CONCLUSION

Petitioners have not demonstrated that dischargers will suffer substantial harm if
the stay requests are not granted. Petitioners have also not shown that the public and
interested persons will not be harmed if the stay requests are granted. Petitioners have
not raised substantive questions of fact or law. Therefore, Petitioners have not met the

* See State Water Board WQO 2002-0015 (In the Matter of Review on Own Motion of WDRs Order No.
5-01-044 for Vacaville's Easterly Wastewater Treatment Plant) at page 37.
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requirements for a stay under California Code of Regulations, Title 23, section 2053.
For all of the foregoing reasons, the Central Coast Water Board resEectfuIIy urges the
State Water Board to deny the stay requests filed by all Petitioners.®®

% If the State Water Board considers adopting a stay or partial stay of the Agricultural Order, the Central
Coast Water Board urges the State Water Board to clarify the conditions or Order that would continue to
apply to dischargers pending action on the petitions. The Central Coast Water Board expects
dischargers to continue to comply with a waiver of waste discharge requirements to protect water quality.
In addition, the Central Coast Water Board has adopted TMDLs that rely on the Agricultural Order to
implement the TMDLs.
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SWRCB/OCC FILES A-2209(a)-(¢)

In the Matter of Adoption of Order No. R3-2012- OPPOSITION OF MONTEREY
0011, by the Central Coast Regional Water Quality COASTKEEPER, SAN LUIS
Control Board for the Conditional Waiver of Waste OBISPO COASTKEEPER, AND

Discharge Requirements for Discharges from SANTA BARBARA CHANNEL-
Irrigated Lands KEEPER TO REQUESTS FOR
STAY OF CALIFORNIA

REGIONAL WATER QUALITY
CONTROL BOARD ORDER NO.
R3-2012-0011

Pursuant to the State Water Resources Control Board’s June 26, 2012 notice, Petitioners
Monterey Coastkeeper, San Luis Obispo Coastkeeper, and Santa Barbara Channelkeeper
(collectively “Environmental Petitioners™) submit this preliminary written response opposing the
requests by various agricultural interests to stay implementation of Order No. R3-2012-0011. In

Environmental Petitioners view, more environmentally protective conditions on growers in the



Central Coast are long overdue and there is no basis in law or fact to delay implementation of the
new waiver order.
INTRODUCTION

The requests by Petitioners Grower-Shipper Association of Central California, et al,
Petitioners California Farmi Bureau Federation, et al., Petitioners Ocean Mist Farms and RC
Farms, and Petitioners Jensen Family Farms, Inc. and William Elliott (collectively “Agricultural
Petitioners™) for an immediate stay of Order No. R3-2012-0011 (“Order”), adopted by the
Central Coast Regional Water Quality Control Board (“Regional Board”) on March 15, 2012,
after nearly four years of extensive — indeed, unprecedented — public process, should be denied
because these requests do not satisfy any of the three criteria set forth in title 23, section 2053 of
the California Code of Regulations. First, Agricultural Petitioners have not demonstrated that
they will suffer substantial harm in the absence of a stay; the fact that some growers may incur
modest costs to comply with the Order’s first incremental steps over the course of the next year
or two does not justify a stay of the Regional Board’s long-overdue effort to begin bringing
agricultural dischargers into compliance with the Porter-Cologne Act. Second, the record is
unambiguous that the discharges subject to the Order are currently causing substantial harm to
water quality, public health, and the ecosystem and that the Regional Board’s ongoing measures
to encourage voluntary pollution reduction have been largely unsuccessful. Although the Order
certainly will not stop all harm posed by agricultural discharges, timely implementation of its
initial requirements is critical to laying the groundwork for future reductions in the most
egregious pollution. Finally, the petitions for review filed by agricultural interests do not raise

substantial questions of law or fact regarding the Order. Agricultural Petitioners obviously



disagree with the Regional Board’s ultimate policy choice, but the various constitutional and
procedural arguments raised in their petitions have no legal merit. Accordingly, a stay of the
Order is entirely inappropriate.
FACTUAL BACKGROUND

The California Water Code authorizes State and Regional Water Boards to conditionally
waive waste discharge requirements (“WDRs”) if doing so both complies with applicable water
quality plans and standards and is determined to be in the public interest. Cal. Water Code §
13269. Over the years, the Regional Boards have issued waivers for over 40 categories of
discharges. Although waivers must be conditional, historically they contained few meaningful
conditions. For example, waivers enacted before 2000 typically did not require any water quality
monitoring, a feature of WDRs that allows Regional Boards to understand whether discharges
are meeting water quality standards. Senate Bill 390, signed into law on October 6, 1999, was
intended to strengthen the waiver process and bring dischargers utilizing a waiver into better
compliance with the water quality provisions of the Porter-Cologne Act. It amended section
13269 of the Water Code to require, among other things, (i) a Regional Board determination that
waivers are consistent with applicable water quality plans and in the public interest, (ii) the
inclusion of water quality monitoring requirements, and (iii) an expiration date within five year.
SB 390 required that Regional Boards review their existing waivers and renew them under the
new statutory requirements or replace them with WDRs. Under SB 390, waivers not reissued
automatically expired on January 1, 2003.

The Central Coast Regional Board adopted its first Conditional Waiver of Waste

Discharge Requirements for Discharges from Irrigated Lands under revised section 13269 on



July 9, 2004, expiring July 9, 2009. In late 2008, the Regional Board took steps to develop a
new conditional waiver. That process included the formation of an Advisory Panel with
stakeholders, iterative drafts of a new order prepared and proposed by Regional Board staff,
multiple hearings and workshops by the Board, extensive comments from the public, scoping
sessions, and multiple proposals from various groups, some of which submitted several different
proposals over time.

During this lengthy and extensive public process, the 2004 waiver, which was slated to
expire by its own term on July 9, 2009, was kept in place despite the Regional Board’s
unambiguous conclusion that it was not adequate to protect water quality. By a vote of the
Regional Board, the 2004 waiver was extended, first, until July 10, 2010 and then again until
March 31,2011, It was administratively extended for a third time on March 29, 2011, this time
by Regional Board staff instead of the Board and for a fourth time on September 30, 2011, again
by the Regional Board staff. During each of these extension periods, outreach by staff and input
from stakeholders, particﬁlarly agricultural interests, continued. The language of the proposed
new waiver, which was first put forward by the Regional Board in February 2010, has been
repeatedly revised over the last two years to accommodate concerns and objections expressed by
growers. |

The Advisory Panel: In a letter dated December 12, 2008, Central Coast Regional Board

Executive Officer Roger Briggs invited various stakeholders to participate on a panel to assist in

development of a new waiver. The goals of the new waiver were stated as:

¢ Eliminate toxic discharges of agricultural pesticides to surface waters and groundwater;
* Reduce nutrient discharges to surface waters to meet nutrient standards;
* Reduce nutrient discharges to groundwater to meet groundwater standards;



¢ Minimize sediment discharges from agriculture lands; and
e Protect aquatic habitat (riparian areas and wetlands) and their buffer zones.

The composition of the panel was heavily weighted towards agricultural interests: 12 members
representing the agricultural industry and growers, 4 member representing environmental
organizations, 2 Regional Board staff, 2 agricultural academics, and 2 agencies. The Advisory
Panel first met on December 18, 2008 and, thereafter, met monthly through September 2009.
Gita Kapahi from the State Board moderated the sessions, but the group was unable to reach any
consensus.

Staff Drafts: Following dissolution of the Advisory Panel, the Regional Board directed
staff to distribute a preliminary report and preliminary draft order for the regulation of discharges
from irrigated lands, and staff did so on February 1, 2010. The preliminary report demonstrated
in painstaking detail that the 2004 waiver was not consistent with water quality objectives for the
region and did not comply with Water Code section 13269. Despite the existence of that waiver,
staff found that impairment of beneficial uses by agricultural pollutants was widespread and
severe and that the situation generally was not improving. Specifically, staff summarized the
situation as follows:

Agricultural discharges (primarily due to contaminated irrigation runoff

and percolation to groundwater) are a major cause of water quality impairment.

The main problems are:

1. In the Central Coast Region, thousands of people are drinking water
contaminated with unsafe levels of nitrate or are drinking replacement
water to avoid drinking contaminated water. The cost to society for
treating polluted drinking water is estimated to.be in the hundreds of
millions of dollars.

2. Aquatic organisms in large stretches of rivers in the entire region’s major

watersheds have been severely impaired or completely destroyed by
severe toxicity from pesticides. -



These impairments are weli documented, severe, and widespread. Nearly all

beneficial uses of water are impacted, and the discharges causing the impairments

continue. Immediate and effective action is necessary to improve water quality

protection and resolve the widespread and serious impacts on people and aquatic

life.

Preliminary Draft Staff Recommendations for An Agricultural Order at 4 (Feb. 1,2010).
Staff recognized that the 2004 waiver focused on enrollment, education, and outreach,
but lacked clarity and a focus on water quality requirements and did not include adequate
compliance and verification monitoring. Id. at 18-19. The draft new waiver proposed by
staff was intended to address those issues and bring the waiver into compliance with
section 13269 of the Porter-Cologne Act.

In response tov the February 2010 draft vlvaiver, the Regional Board received extensive
public comment and invited alternative proposals. At least three alternative proposals were
submitted, by the California Farm Bureau Federation, OSR Enterprises, Inc., and, as a group, the
Environmental Defense Center, Monterey Coastkeeper, Ocean Conservancy, Santa Barbara
Channelkeeper, and the Santa Barbara Chapter of Surfrider Foundation. The Regional Board
analyzed these submissions in subsequent staff reports and held two follow-up public workshops,
on May 12,2010 and July 8, 2010, during which it accepted additional public comment and
allowed key stakeholders, including various agricultural industry representatives, to make formal
presentations.

In response to ongding public comment, and specifically in response to the criticisms of
the agricultural community, staff continued to revise the original draft waiver over the next two

year, producing a total of five new versions for public review and consideration at Regional

Board meetings on November 19, 2010, March 17, 2011, May 4, 2011, September 1, 2011, and



March 15, 2012. The Regional Board held at least one additional public workshop on February

3,2011 and staff continued thereafter to meet individually with various stakeholders. In an

attempt to appease growers, every iteration of staff’s draft waiver was less protective of the

environment, and required less of the farming community, than the previous version. The time

for reporting and compliance was extended in each draft. Additional changes to the drafts
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CEQA Process: Concurrent with this administrative process, the Regional Board

undertook actions to comply with the California Environmental Quality Act (“CEQA”). On

August 10,2010 the Regional Board held a CEQA scoping meeting, and on October 14, 2010,




the Regional Board released a “Notice of Preparation of a Draft Subsequent Environmental
Impact Report.” On November 19, 2010, the Regional Board released a Draft Subsequent
Environmental Impact Report and accepted public comments on the document. This document
was intended to tier to the earlier CEQA review prepare in connection with the 2004 waiver and
to update that analysis for the proposed new waiver. On March 2, 2011, the Regional Board
issued a Final SEIR, making minor clarifications and responding to public comments. On
August 10, 2011,the Board issued an Addendum to the Final SEIR to address intervening
revisions to the draft waiver.

The Ag Alternative: The agricultural community availed itself fully of the public

process. The California Farm Bureau Federation submitted at least five proposals over the
course of the process, additional and subsequent to the original proposal it had submitted in April
2010. First, on December 3, 2010, it submitted a “Draft Central Coast Agriculture’s Alternative
Proposal for the Regulation of Discharges from Irrigated Agricultural Lands” (the “Ag
Alternative”). The organization subsequently submitted revised alternative language on March
17,2011, May 4, 2011, February 14, 2012, and March 14, 2012. Each of these submissions was
intended as a less burdensome alternative to the staff proposal, which itself was being
continually weakened with each iteration. And each time, the California Farm Bureau
Federation only made its alternative available to the public during a presentation at the Regional
Board meeting where it was to be considered, thus preventing the public from being able to
meaningfully review and consider it in advance of the meeting or to effectively respond to it.

Outreach, Public Hearings, and Meetings with Staff: From May 2010 through March

2012, there were eight full days of public hearings and workshops. Hundreds of in-person



comments and scores of stakeholder group presentations were made to the Regional Board
during the public hearings and many hundreds of written comments were submitted. In addition,
the Regional Board staff conducted extensive outreach to grower otganizations, and repeatedly
offered to meet with anyone. See Central Coast Water Board — Agricultural Order Renewal,
Stakeholder Outreach Meetings and Events (updated Feb. 14, 2012), available at
http://www.waterboards.ca.gov/rwqcb3/ water_ issues/programs/ag_waivers/docs/ag_order/
outreach 021412.pdf. Indéed, the Regional Board and staff have commented that the
Conditional Waiver of Waste Discharge Requirements for Discharges from Irrigated Lands was
given the most extensive and thorough public process in the Board’s history.

On March 15, 2012, with all' members present, the Board unanimously adopted the Order
No. R3-2012-0011 (along with specific monitoring criteria for each of the three tiers of enrolled
dischargers in Orders Nos. R3-2012-0011-01, R3-2012-0011-02, and R3-2012-0011-03).

ARGUMENT

A. Agricultural Petitioners Will Not Suffer Substantial Harm in the Absence of a Stay.

1. The Declarations Submitted by Petitioners Do Not Demonstrate Substantial
Harm or Hardship.

Agricultural Petitioners complain that they will incur “substantial” compliance costs if a
stay is not granted. But the cost of complying with a Regional Board order cannot properly be
the basis for a stay — or virtually every petition for review would justify a stay. Even assuming
that Agricultural Petitioners’ self-proclaimed expense estimates were properly documented as
true and accurate — an assumption that is not supported by any credible evidence, as discussed
below — the cost of coming into compliance with the Porter-Cologne Act does not impose an

unreasonable burden or support a stay request. The Order’s modest requirements appropriately



target the most environmentally risky farm operations, leaving the vast majority of growers with
few, if any, new obligations. These incremental requirements are appropriately intended to
compel the most polluting growers to begin internalizing the enormous environmental costs
associated with their activities, costs they have been effectively externalizing for decades, to the
detriment of our natural resources and the public. Given the lucrative nature of the region’s
agricultural industry — with annual food crop production in the four major Central Coast
agricultural counties valued at well over six billion dollars' — the. industry’s complaints of
financial hardship are not compelling, particularly in the face of the pollution burden created by
its activities.

In arguing for a stay, Agricultural Petitioners both fail to provide credible quantitative
analysis or other evidence to support their expense estimates and ignore the critically important
context for their self-serving estimation of compliance costs. For instance, vpetitioner RC Farms
submits a declaration by Dennis Sites, described only as a “Consultant” without further
description or supporting credentials, which summarily states that “[t]o comply with these
regulations, RC Farms will incur substantial costs, estimated to be over $100 per acre™ for its

500-plus acre farming operations. Declaration of Dennis Sites at§ 5. Mr. Sites provides no

! See, e.g., Monterey Co. Department of the Agricultural Commissioner, Monterey County Crop
Report 2011, available at http://ag.co.monterey.ca.us/assets/resources/assets/252/cropreport
2011.pdf (valuing Monterey County crops at $3,850,000,000 in 2011); Santa Barbara Co.
Agricultural Comissioners Office, Agricultural Production Report 2011 Santa Barbara County,
available at http://www.countyofsb.org/ uploadedFiles/agcomm/crops/ CR201 IFinal.pdf
(valuing Santa Barbara County crops at $1,194,379,00 in 2011); San Luis Obispo Co.
Department of Agriculture, Protecting Our Resources, 2011 Annual Report, available at
http://www.slocounty. ca.gov/Assets/ AG/croprep/ 2011CropReport.pdf (valuing San Luis
Obispo County crops at $736,000,000 in 2011); Santa Cruz Co. Office of the Agricultural
Commissioner, Santa Cruz County 2010 Crop Report, available at http://www.agdept.com/
content/cropreport_ 10.pdf (valuing Santa Cruz County crops at $532,526,000 in 2010).
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analysis to support his conclusory statement. Dale Huss, Vice-President of Artichoke Production
for Petitioner Ocean Mist Farms, submits an almost identical — and equally unsupported —

- declaration stating that Ocean Mist Farms will incur costs “estimated to be between $50.00 and
$100.00 per acre.” Declaration of Dale Huss at § 5. Even taking these unsupported estimates at
face value, the proffered costs of compliance must be considered in context for these Salinas area
growers. In 2011, some 289,523 acres in Monterey County were planted in major vegetable and
fruit crops, yielding a value of $3,148,989,000 — or roughly $10,876 per acre planted.”> Thus,
declarants’ estimated compliance costs constitute, at most, less than one percent of the annual
planted value of their crops — hardly an economic hardship. Neither of the declarants provides
the kind of revenue or profit figures that would be necessary for the Board to grant these
individual operations a stay of the Order.

Indeed, although Agricultural Petitioners collectively repeat the mantra throughout their
papers that “excessive” compliance costs will cause “substantial harm” to growers, they have
artfully crafted their arguments and declaration testimony to avoid any actual claim or showing
of comparative economic hardship. For instance, Peter Aiello, the owner and operator of Uesugi
Farms in Gilroy, provides unsupported cost estimates for compliance with the new requirements
on the 2,300 acres under production by his firm, but no profit context in which to understand
them. Declaration of Peter C. Aiello at§ 1. Assuming for the sake of argument that his
unsupported estimates are accurate, he declares that his cost of compliance between now and

December 2013 will be $40,000 — or $17.39 per acre (340,000 / 2,300 acres), roughly 0.2

> Monterey Co. Department of the Agricultural Commissioner, Monterey County Crop Report
2011 at 6, available at http://ag.co.monterey.ca.us/assets/resources/assets/252/cropreport 2011.
pdf.
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percent of the average planted value. /d. aty 7. Bob Campbell, the Lompoc owner and operator
of Bob Campbell Ranches, Inc., testifies that the 38 farms/ranches operated by his company will
likely fall within Tier 2 and that the cost of compliance between now and December 2013 will
range between 360 and 380 per acre — or no more than 0.7 percent of the averaged planted value.
Declaration of Bob Campbell at § 7. Similarly, although Salinas grower Dave Costa does not
state how many acres he has under production, but does testify that he owns 34 ranches divided
into 414 blocks/farms that include 1350 plantings per year and that he averages 2.1 crops per
acre per year. Declaration of Dave Costa at 9 4-5. Like other declarants, Mr. Costa does not
provide any calculations or analysis for his estimates, but he concludes that between now and
December 2013, his total cost of compliance per acre for the 34 ranches that will likely fall
within Tier 2 will range between $46 to 366 per acre. Id. at 4 7. For the two ranches that he
believes will fall into Tier 3, Mr. Costa estimates costs of compliance between now and
December 2013 to range between $/00 and 3148 per acre - a little over one percent of the
average planted value for the most environmentally risky lands subject to the Order. Id. at ¥ 6.
Gary L. McKinsey, owner of B&D Farms, Inc. in Arroyo Grande, estimates (again, without
supporting documentation or calculation) that five of his six ranches will be subject to Tier 2
(and none will be subject to Tier 3) and that the cost of compliance for those Tier 2 lands
between now and December 2013 will range berween 355.39 and $78.89 pér acre planted.
Declaration of Gary L. McKinsey at § 5. Because none of these declarations include particular
revenue or profit numbers, the Board reasonably should assume that the value of declarants’ fruit

and vegetable crops is similar to the Monterey County average of nearly $11,000 per acre.” Put

3 Cost estimates by the remaining declarants are in the same ballpark, as a percentage of average
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in proper comparative context, then, Petitioners’ claims of financial harm are not compelling.

In short, even taking all declarants as credible and representative of the larger farming
community (despite the absence of supporting analysis or documentation to support these |
assumptions), the Board must conclude that the near-term financial burden on growers to comply
with the Order’s minimal and commonsense environmental protections (farm plans, backflow
devices, etc.) represents only a fraction of planted crop value, even for the highest risk operations
with facing the most stringent requirements, on what is some of the most profitable farmland in
the nation. Growers need to stop complaining about the cost of complying with the Porter-
Cologne Act and begin to take the same initial steps to reduce harmful pollution-loading that
industrial facilities took decades ago. Had they chosen simply to comply with the Order, instead
of employing an army of high-priced lawyers to file hundreds of pages of meritless legal
arguments, Agricultural Petitioners could already be well on their way torsatisfying the modest,
incremental first steps of the Order.

24 The Barbeau Report Does Not Demonstrate Substantial Harm or Hardship.

Agricultural Petitioners’ reliance on the economic analysis produced by J. Bradley
Barbeau and Kay L. Mercer is equally misplaced. That report, Economic and Cost Analysis of
the Proposed Ag Waiver and Ag Alternative (Aug. 1,2011) (hereinafter “Barbeau Report”), is

constrained in many significant respects and does not support the grant of a stay. For one thing,

value per planted acre. Declarant Robert Martin provides an unsupported cost estimate range of
$134 to $221 per planted acre ($519,082 / 3866 acres to $853,924 / 3866 acres). Declaration of
Robert Martin at §f 1, 7. Thus, even the declarant with the highest per acre cost estimates, and
even taking as credible and accurate the highest end of his estimate range, near-term
implementation costs would constitute at most 2 percent of his crop value. (Declarant Dirk
Giannini does not provide information on total acreage under production and thus his estimate
cost per acre cannot be computed from his testimony.)
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the interviews on which the report is based were conducted before the Regional Board’s July
2011 revisions, Barbeau Report at 7-8, and the report was prepared in August 2011, before the
Board made final revisions to the Order that further reduced requirements on growers. The
report’s conclusions, therefore, are not applicable to the actual Order adopted on March 15,
2012.

More important, the Barbeau Report is methodologically flawed in fundamental ways.
As a threshold matter, the report suffers from apparent selection bias. As the report itself
explains, the authors did not use a “random” or representative sample, but rather selected for
interview (in some unspecified way)* 12 growers with a total of 26,448 acres under production.
'Rouéhly 60 percent of this acreage would likely fall within the Tier 3 category, according to the
report authors, even though the Regional Board estimates that less than 3 percent of the farmed
acreage in the region will be subject to Tier 3 requirements. Thus, the study — like the
declarations discussed above — is not representative of the financial burden imposed by the Order
on the vast majority of affected growers, roughly half of whom will likely fall within Tier 1 and
actually see their regulatory obligations reduced under the new Qrder. The data on which the
report relies were obtained through voluntary (and self-selected) participation by growers with
some of the largest operations. There is no reason to believe, based on what little information is
disclosed about the study methodology, that these operations are representative in any way of the

97 percent of farms that fall outside the Tier 3 classification. Indeed, the authors concede that

* How the authors actually selected which 12 growers to interview is not revealed anywhere in
the report. Given that the study was funded by farming interests who are now using the report to
argue against regulatory requirements, the lack of selection transparency renders the results
highly suspect.
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every farm is somewhat different, and large operations are likely quite different from smaller
farms, the vast majority of which will be subject to fewer, not greater, obligations under the new
Order. And because compliance with the more stringent Tier 3 requirements for the highest risk
operations is phased in over several years, the study’s focus on Tier 3 obligations does not
provide an appropriate basis for an immediate, short-term stay of the Order.

Equally significant is the Barbeau Report’s reliance primarily on self-reported cost
estimates from interviews with self-interested growers, rather than on objective cost calculations
formulated by independent third-party experts. This flaw is compounded by the authors’ explicit
recognition that growers were required to “speculate on what it would take to comply,” thereby
injecting “some level of uncertainty” into their estimates. Barbeau Report at 8. Adding to this
uncertainty, and rendering the report’s quantitative conclusions even less reliable, is the highly
speculative nature of many of the cost estimates used by the report’s authors. For instance, the
study states that “[1]ining water containment ponds presents a significant expense to some
growers,” potentially up to $240,000 for 1 of the 12 interviewed growers who farms 5,500 acres
and has 16 such ponds. Id. at 13. The authors concede that “[o]ther growers who do not use
containment ponds avoid this expense,” but they make no attempt to determine what percentage
of dischargers subject to the Order actually use containment ponds; depending on that number, |
the “average” costs for compliance could fall dramatically. Moreover, the authors acknowledge
a subsequent Regional Board clarification that the containment provision is not a “stand-alone
requirement,” but they do not adjust their analysis in any way to address this clarification, stating
only that “this information was received too late to be included in this analysis.” Id.

These methodological biases, questions, errors, and uncertainties are reflective of the
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study’s serious limitations as scientific analysis and render its conclusions — through nicely
packaged in precise-looking charts and graphs — virtually meaningless for purposes of the
Agricultural Petitioners’ stay request. In fact, the report actually demonstrates how grower self-
reporting — of the same kind contained in the declarations submitted by Agricultural Petitioners —
is inherently inaccurate and unreliable. See, e.g., Barbeau Report at 13 (explaining how 1 of the
12 interviewed growers, based on erroneous assumptions, included a $575,000 cost estimate for
compliance with one item that other growers considered to require a small or no expense).

In sum, Agricultural Petitioners have not come close to meeting their burden of showing
substantial harm in the absence of a stay. The fact that there will be some costs associated with
compliance, especially for the largest polluters and the most environmentally risky farms, is
neither surprising nor unreasonable. Despite the unequivocal mandate of the Porter-Cologne
Act, the agricultural community has continued for decades to discharge harmful pollutants and
degrade water quality throughout the Central Coast. With hundreds of water bodies in the region
now impaired for agricultural pollutants, especially in the Salinas Valley, the Regional and State
Boards must act expeditiously to begin the cleanup process. The Regional Board’s efforts over
the last decade to obtain voluntary pollution reductions have been largely unsuccessful because
growers have not stepped up and made the necessary pollution reduction investments that
virtually every other industrial sector has. Further delay is not warranted by the relatively
insignificant costs — as compared to the market value of the polluting activity — to begin the long
process of bringing harmful farming practices into compliance with the Porter-Cologne Act.

B. The Public Interest Will Be Substantially Harmed by Issuance of a Stay.

The Regional Board has thoroughly documented the ongoing harm to the public and the
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environment that is occurring every single day. Agricultural Petitioners offer nothing but
conclusory statements to dispute these facts, nor could they. Petitioners Ocean Mist Farms et al.
and Jensen Family Farms, Inc. et al. say nothing in their respective stay papers about the ongoing
harm. Petitioners California Farm Bureau Federation et al. offer a single, incomprehensible
sentence: “Interested pérsons and the public interest will not be substantially harmed if a stay is
granted as water quality will still be regulated.” Petition for Review at 69. Petitioners Grower-
Shipper Association of Central California et al. provide more words, but no more substance.
They argue that “most of the provisions for which a stay is requested are monitoring and
reporting provisions” and that these informational requirements do not result in water quality
improvements. Request for Stay at 16. This argument, of course, ignores the fact that
monitoring is a necessary precursor to implementing water quality improvements; the longer it is
delayed, the slower the cleanup process. With respect to those provisions or management
prescriptions in the Order that Petitioners concede will directly affect water quality, they contend
(i) that because compliance will “take decades,” a short-term delay will not substantially harm
the public, and even less comprehensible (ii) that “[s]taying the specific management practices
as requested does not remove any requirements with respect to implementing management
practices that must improve and protect water quality. Thus, the public will not be harmed.” Id.
at 17-18. None of these oddly circular and cryptic arguments in any way overcomes the
Regional Board’s meticulously documented analysis of the real, ongoing environmental harm
that is occurring and will continue to occur if a stay is granted.

The extensive agency record supporting adoption of the Order is replete with evidence of

ongoing harm from agricultural discharges. In its March 2011 staff report on the proposed
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Order, the Regional Board explains that while not all nutrient and pesticide pollution in Central
Coast waters originates from agricultural land, “research projects and monitoring programs have
shown high levels of chemicals leaving agricultural areas and entering the waters of our Region.”
Central Coast Regional Board, Water Quality Conditions in the Central Coast Region Related to
Agricultural Discharges at 4 (March 2011), available at http://www.waterboards.ca.gov/rwqcb3/
board_info/agendas/2011/march/ Item_14/ 14_att7.pdf. This agricultural pollution problem was
evident when the 2004 agricultural waiver was issued, and more recent data have confirmed
agricultural areas as the source of significant pollution. ‘ Id. Data collected throughout the region
between 1998 and 2009 indicate that the two areas with the most degraded water quality are the

lower Salinas area and the lower Santa Maria area, both of which are intensely farmed. /d. at 5.
Of the 51 (out of 250) sampled Central Coast sites with the worst water quality scores, 82
percent are in these two areas, and all of the sites with the worst toxicity scores are in these areas.
Id. at 6. The Central Coast region has 704 water bodies listeci as impaired under section 303(d)
of the Clean Water Act, 77 of which are in the lower Santa Maria area and 119 of which are in
the lower Salinas area. 7d.

Nitrate contamination is the most widespread and serious water pollution problem on the
Central Coast, with 30 percent of the 250 sampled surface water sites exceeding the 10 mg/L
drinking water standard, some by five-fold or more. Id. at 6-8. For the 20 worst sites, where
nitrate levels ranged from 33 to 94 mg/L, row crop acreage averaged 48.4 percent of the
catchment area and 27.1 percent of the upstream watershed. /d. at 8. Nitrate contamination of
groundwater, upon which many local communities rely, is also widespread and serious. Id. at

23-25. The source of this contamination is attributable primarily to irrigated agriculture and the
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over-application of commercial fertilizer. Id. at 31. A very recent U.C. Davis study confirms the
significance of nitrate contamination from agriculture in the Salinas Valley Groundwater Basin.
Center for Watershed Studies, Addressing Nitrates in California’s Drinking Water, With a Focus
on Tulare Lake Basin and Salinas Valley Groundwater (Jan. 2012), available at http:/
groundwaternitrate.ucdavis.edu/files/138956.pdf (“Cropland is by far the largest nitrate source,
contributing an estimated 96% of all nitrate leached to groundwater (Table 1). The total nitrate
leached to groundwater . . , is four times the benchmark amount, which suggests large and
widespread degradation of groundwater quality.”).

With respect to toxicity and pesticides, the Regional Board has summarized the situation
as follows:

The levels of toxicity found in ambient waters of the Central Coast far exceed

anything allowed in permitted point sources discharges. The California Toxics

Rule allows only one acute and one chronic toxic test every three years on

average for permitted discharges to surface waters. We have drainages in

agricultural areas of the Region that are toxic virtually every time they are

measured.
Water Quality Conditions in the Central Coast Region Related to Agricultural Discharges at 9.
Of the 80 streams monitored in the region for toxicity, “[sJome measure of lethal effect (as
opposed to growth or reproduction) has been observed at 65 percent” of them. Id. Fifteen water
bodies on the section 303(d) list for the Central Coést are impaired for water column and soil
toxicity and another 14 are listed for water toxicity alone. Id. at 10. Of these toxicity listings, 73
percent are located in either the lower Salinas area or the lower Santa Maria area. /d. Thirty-six
percent of the sampled sites are “severely toxic” and 90 percent of these are in the same two

intensive agricultural areas. Id. Follow-up studies and other research have “documented a

strong relationship between concentrations of diazinon and chlorpyrifos pesticides and water
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column toxicity in the lower Salinas and Santa Maria areas.” Id. The breakdown products of
these pesticides are “ten to 100 times more toxic to amphibians than the products themselves.”
Id. Sediment toxicity was found in 64 percent of the sites sampled, with 20 of the 23 most toxic
sites located in the lower Salinas and Santa Maria areas. Id. “[S]ediment toxicity appears to be
highly related to pyrethroid pesticides and chlorpyrifos, at least in the lower Salinas and Santa
Maria areas.” Id.

A recent Cooperative Monitoring for Agriculture follow-up study found the “highest
average pyrethroid and chlofpyrifos concentrations in the lower Santa Maria area, where they
were detected at all sites,” and the “second highest average chemical concentrations were found
in the Salinas tributaries and Reclamation Canal.” Id. at 11. In a statewide comparative study of
four agricultural areas (Salinas, Sacramento, San Joaquin, and Imperial valleys), conducted by
the Department of Pesticide Regulation, “the Salinas study area had the highest percent of sites
with pyrethroid pesticides detected (85 percent), the highest percent of sites that exceeded levels
expected to be toxic (42 percent), and the highest rate (by three-fold) of active ingredients
applied (113Ibs/acre).” Id. In another recent Surface Water Ambient Monitoring Program
summafy report issued in 2010, where toxicity data were collec;ted for each region of the state,
22 percent of the 109 water toxicity sites on the Central Coast were “highly toxic,” which “was
the highest percentage of any region.” Id. (comparing Central Coast to the Central Valley, where
only 2.3 percent of the sample sites were highly toxic).

The Regional Board staff report also summarized ongoing turbidity, temperature, and
ammonia concerns on the Central Coast, id. 13-14, and water quality trends. Although in some |

areas water quality is improving, in other areas it is actually degrading. For instance, in some
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areas with very poor nitrate contamination conditions, the situation is getting worse, wit_h that
worsening concentrated in the lower Salinas and lower Santa Maria areas. Id. at 15. Moreover,
“[i]n the lower Salinas and lower Santa Maria areas common measures of benthic macro-
invertebrate community health and habitat health score low, especially compared to upper
watershed monitoring sites and other high quality sites in the Central Coast Region.” Id. at 16.
As the Regional Board summarized:

These findings indicate that streams in areas of heavy agricultural use are
typically in poor condition in terms of benthic community health and that habitat
in these areas is often poorly shaded, lacking woody vegetation, and heavily
dominated by fine sediment. Invertebrate community composition is sensitive to
degradation in both habitat and water quality. In some cases, the fine sediment
dominating stream substrate is likely the largest influence on benthic community
composition, but in areas where sediment and water toxicity is common, chemical
impacts to the native communities are also probable. Heavily sedimented stream
bottoms can result from the immediate discharge of sediment from nearby fields,
the loss of stable, vegetated stream bank habitat, the channelization of streams and
consequent loss of floodplain, as well as from upstream sources.

Id. at17.
With respect to surface water contamination, the situation is.extremely problematic and
necessitates immediate action:

Staff has examined a large amount of data from both CCAMP and the CMP. We
have found that many of the same areas that showed serious contamination from
agricultural pollutants five years ago, particularly nitrate and toxic pesticides, are
still seriously contaminated. We have seen evidence of improving trends in some
parameters in some areas. Dry season flow volume appears to be declining in
many areas of intensive agriculture. However, we are not seeing widespread
improvements in nitrate concentrations in areas that are most heavily impacted,
and in fact a number of sites in the lower Salinas and Santa Maria areas appear to
be getting worse, at least in terms of concentration. Invertebrate toxicity remains
common in both water and sediment. Statistical trends in toxicity are not yet
typically apparent, in part because of smaller sample sizes, but a few sites show
indications of improvement. Persistent summer turbidity in many agricultural
areas implies that water is being discharged over bare soil and is moving that soil
into creek systems. Dry season turbidity is getting worse along the main stem of
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the Salinas River. High turbidity limits the ability of fish to feed. Bioassessment
data shows that creeks in areas of intensive agricultural activity have impaired
benthic communities, with reduced diversity and few sensitive species.
Associated habitat is often poorly shaded and has in-stream substrate dominated
by fine sediment. In general, staff finds poor water quality, biological and
physical conditions in many waterbodies located in, or affected by, agricultural
areas in the Central Coast Region.

Id. at21-22.

If anything, the situation is even more bleak with respect to groundwater, especially as it
relates to nitrate contamination of drinking water and the attendant public health and economic
impacts:

At this time, the largest contributing source of nitrate loading to groundwater in
the Central Coast Region, fertilizer application from irrigated agriculture, is
virtually unregulated. Nitrate loading to groundwater from fertilizer application is
significant and ongoing and the documented impacts are widespread and severe.
‘The combination of historical and ongoing nitrate loading from fertilizer
application continues to impact major portions of entire groundwater basins that
act as a sole source of domestic and municipal water supply resulting in a growing
and significant number of drinking water systems being impacted with nitrate
above the public health drinking water standard. Of particular concern is the
potentially significant number of domestic water supply wells impacted with
nitrate and the people who are unknowingly drinking water that doesn't meet
public health standard for nitrate.

... the ongoing and significant discharges of nitrate to groundwater from irrigated
agriculture as documented in this report are contributing to an already alarming
level of impacts to the beneficial uses of groundwater. Unfortunately, nitrate
concentrations are likely to increase in many deeper aquifers over the next several
years or even decades even if nitrate loading is completely stopped. This is
because high levels of nitrate already in the vadose zone and shallow groundwater
will continue to move downward into the aquifers with irrigation return flows

and recharge from rainfall or flooding events. Consequently, reduced loading at
the ground surface will likely take years to decades to result in lower nitrate
concentrations in groundwater because of the typically slow rate of groundwater
recharge within many groundwater basins. Nonetheless, significant measures
need to be implemented now to reverse the current trend in nitrate loading with
the ultimate goal of improved groundwater quality years or even decades in the
future.
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Id. at 59-60.

The report goes on to conclude that, despite extensive research, education and outreach
efforts, “[i]t appears very little has been done in the last thirty years to seriously address the
nitrate problem since it was definitively identified as the biggest water quality problem in the
State as well as within portions of the Region.” Id. at 61. Moreover:

At this time available data indicate an ongoing and significant trend in nitrate

loading to groundwater from irrigated agriculture and an increase in the extent

and severity of nitrate impacts to the beneficial uses of groundwater. Nitrate

loading to groundwater from irrigated agriculture constitutes a discharge of waste

to waters of the State and is subject to waste discharge requirements and

enforcement actions pursuant to the California Water Code. Whereas discharges

of nitrate to groundwater from municipal, industrial, domestic and other point

sources are regulated in the Region, agriculture as been selectively excluded from

similar regulation to date. Until such time as this significant gap in regulatory

oversight is addressed, beneficial uses of groundwater will not be adequately
protected. Consequently, regulatory programs need to be developed requiring the
implementation of nitrogen and irrigation management practices to reduce nitrate
loading to groundwater and require monitoring to document whether progress is

being made to reduce nitrate loading.

Id. Agricultural Petitioners’ requests for stay will only delay the inevitable and allow the already
alarming surface water and groundwater contamination problem to worsen day by day, further
harming public health, fish and wildlife, the ecosystem, and the larger public interest.

C. Agricultural Petitioners Do Not Raise Substantial Issues of Law or Fact.

In hundreds of pages of briefing, Agricultural Petitioners advance a kitchen sinkful of
legal arguments, citing everything from the writings of James Madison to the participation of
Steve Shimek. None of these arguments raise substantial concerns, either legal or factual,
concerning the thorough public process that led to adoption of the Order. It is clear that

Agricultural Petitioners would prefer a watered-down version of the Order, or none at all. That

policy preference, however, does not constitute a legitimate legal argument. The Regional Board
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conducted a protracted and inclusive public process, revising the draft conditional waiver order
time and again to accommodate the comments and concerns of the agricultural industry. Staff
meticulously responded to public input, explaining in writing why the industry proposal could
not possibly satisfy the requirements of the Porter-Cologne Act. As their petitions for review
make abundantly clear, nothing short of complete capitulation to their demands will satisfy the
Agricultural Petitioners. Under the law, however, the Regional Board simply does not have the
authority or ability to accept the industry’s weak proposal, no matter how many frivolous
procedural and constitutional issues its lawyers dream up.

The Porter-Cologne Act is clear: Waste discharge requirements may be waived only if
the State or Regional Board “determines . . . that the waiver is consistent with any applicable
state or regional water quality control plan and is in the public interest,” Cal. Water Code §
13269(a)(1). Moreover, any waiver must be conditioned on verification and effectiveness
monitoring, with monitoring results made available to the public. 1d. § 13269(a)(2). ‘As the
Regional Board explained in painstaking detail, the industry proposal does not/meet these
requirements because, among othe‘r things, the third-party monitoring provisions are inadequate
and the proposal does not require compliance with water quality standards. Central Coast
Regional Board, St;sz Report for Regular Meeting of September 1, 2011 at 8 (Aug. 10, 2011).
Especially given the highly degraded condition of surface and subsurface water quality
throughout the region and the lack of progress in reducing agricultural pollution, the Regional _
Board’s substantive judgment on necessary conditions is neither arbitrary nor unreasonable, and
the State Board should affirm it,

On the question of the Order’s legality, Agricultural Petitioners’ laundry list of alleged
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procedural errors is meritless. Their lengthy arguments under the California Environmental
Qﬁality Act (“CEQA”) are particularly ludicrous given Petitioners’ desire to weaken the
environmental protections contained in the Order. As a threshold matter, Agricultural
Petitioners’ interest in a less environmentally protective waiver is not within the zone of
beneficial interests protected by CEQA and, therefore, does not confer CEQA standing on these
parties.” In any event, the Regional Board followed appropriate CEQA procedures here.
Building off the prior CEQA review and documentation for the 2004 waiver, the Regional Board
provided an updated, supplemental CEQA analysis for the more environmentally protective new
Order and circulated it for public review and comment. As part of that review, the Regional
Board analyzed economic impacts and, to the extent possible under the Porter-Cologne Act,
incorporated measures to mitigate those impacts. Nothing more is required by CEQA..
Agricultural Petitioners’ regulatory takings arguments are even more specious. Use of
and discharge into state waters is a privilege, not a right. If growers elect to irrigate their land,
they have a number of options: They can chpose not to discharge wastewater at all, they can
seek individual WDRS for their operations, or they can enroll in the conditional waiver put in
place by the Order. For growers who choose the third option, their participation is conditioned,
as the Porter-Cologne Act requires, on compliance with runoff, erosion control, and other
requirements necessary to protect water quality from the highly toxic and environmentally
damaging pollutants they generate. There is nothing unconstitutional about the Regional Board’s

requirement that landowners take steps to mitigate their pollution loading to waters of the state,

> For instance, Petitioners Ocean Mist Farms et al. argue that the Regional Board should have
assessed potential mitigation for biological impacts of the Order, even as they are pressing for a
waiver that would have greater biological impacts, not fewer.
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notwithstanding Petitioners’ appeals to the works of James Madison, Arthur Lee, and John
Steinbeck.

Nor does the Order violate section 13360 of the Water Code, as several Petitioners
contend. The Regional Board has the authority to structure compliance requirements that
minimize polluted runoff. In the Order, the Board exercises this authority by requiring
- dischargers to (1) “implement water quality protective practices (e.g., source control or
treatment) to prevent erosion, reduce stormwater runoff quantity and velocity, and hold fine
particles in place”; (2) “minimize the presence of bare soil vulnerable to erosion and soil runoff
to surface waters and implement erosion control, sediment, and stormwater management
practices in non-cropped areas, such as unpaved roads and other heavy use areas™; (3) “maintain
existing, naturally occurring, riparian vegetative cover (such as trees, shrubs, and grasses) in
aquatic habitat areas as necessary to minimize the discharge of waste [and] maintain riparian
areas for effective streambank stabilization and erosion control, stream shading and temperature
control, sediment and chemical filtration, aquatic life support, and wildlife support to minimize
the discharge of waste”; and (4) where it is necessary to disturb aquatic habitat, “implement
appropriate and practicable measures to avoid, minimize, and mitigate erosion and discharges of
waste, including impacts to aquatic habitat.” Order at 20-21, 49 36, 37, 39, 40. The constraints
of section 13360 do not apply to such general performance standards, which are akin to “the
installation of surface and underground drainage facilities to prevent runoff from entering the
disposal area or leakage to underground or surface waters, or other reasonable requirements to
achieve the above or similar purposes” and thus permissible under the statute. Cal. Water Code

§ 13360(a)(1). The courts have been clear that performance provisions designed to reduce runoff
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do not violate section 13360. See Tahoe Sierra Preservation Council v. State Water Resources
Control Board, 210 Cal. App. 3d 1421, 14 (1989) (upholding waste discharge requirement for
er(;sion control plan).

Several of the Agricultural Petitioners argue that the monitoring requirements in the
Order are unlawfully onerous. This argument is absurd, both legally and factually. As a
threshold matter, in order for any discharger to obtain a “waiver” from the normal permitting
requirements, the Regional Board must ensure that adequate verification and efficacy monitoring
are performed. Industrial dischargers obtaining individual WDRs face rigorous monitoring and
reporting requirements as conditions of their permits. The monitoring provisions in the Order
are less stringent, allowing enrolled Tier 2 and Tier 3 dischargers to electronically submit a
single Annual Compliance Form. Order at 27-28, Y9 67-68. High nitrate loading growers who
fall into Tier 3 must engage in somewhat more sophisticated nitrate planning and must report
that activity on their annual forms, but these requirements are imminently reasonable in light of
the enormous nitrate contamination problem created by agricultural dischargers. If Petitioners
are unhappy with the monitoring conditions in the Order? they remain free to apply for individual
WDRs.

Finally, Agricultural Petitioners attempt to gin up an argument that Regional Board
memnibers engaged in improper ex parte communications. This argument is fatuous. Petitioners’
argument rests on the contention that there was an improper “indirect” ex parte communication
between Steve Shimek and Board Member Michael Johnston because compromise ideas
suggested by Mr. Shimek to Regional Board staff was later taken up by Mr. Johnson as a

possible way to address the agricultural industry’s publicly expressed concerns with the proposed
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waiver. That transmittal of policy ideas from the public to the staff to the decisionmakers was
not in any way improper or “ex parte”; it was precisely the way that policy development should
work and has worked thrOughout the waiver renewal process. As he testifies under oath in the
declaration submitted with this opposition, Mr. Shimek did not have any communication with
Mr. Johnston before the March 15, 2012 Board vote regarding his compromise ideas.
Declaration of Steve Shimek (“Shimek Decl.”) at q 10.

The actual facts — rather than the fanciful storyline that Agricultural Petitioners weave —
are straightforward and not in the least suspect. Having attended a February 24, 2012 Senate
committee hearing where growers voiced a number of specific concerns about the proposed new
waiver — even after it had been significantly weakened through two years of staff revisions — Mr.
Shimek developed a handful of ideas that he believed might address those concerns and allow
the waiver process to finally conclude. Shimek Decl. at ] 3-4. These ideas were not intended to
make the proposed waiver more environmentally protective, but to address specific industry
concerns with some of its provisions. Id. Pursuant to the Regional Board’s policy of meeting
with individual stakeholders concerning development of the waiver, Mr. Shimek met with staff
on March 7, 2012 to convey his compromise ideas. /d. at §5. That same day, he spoke by
telephone at length with Rick Tomlinson of the California Strawberry Commission about his
ideas. Id. Mr. Tomlinson agreed to share these ideas with others in the agricultural community
and get back to Mr. Shimek. /d. at ] 6. Mr. Tomlinson subsequently confirmed that he had
spoken to many others in the agricultural community about Mr. Shimek’s ideas. Id. at Y 7. Thus,
Agricultural Petitioners’ claim that they were somehow blind-sided by Mr. Shimek’s ideas is

patently false.
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Moreover, Mr. Shimek and the Regional Board followed precisely the same public input
process‘that had occurred throughout the development of the waiver, a process used repeatedly
by the agricultural industry. Shortly after hearing the industry’s latest concerns expressed in a
public hearing, Mr. Shimek made an appointment to meet with staff and, in a short meeting,
conveyed his compromise ideas. Shimek Decl. at ] 5. This rrieeting was consistent with
established procedures, where staff has met dozens of times with agricultural industry
representatives and others to obtain stakeholder input. Mr. Shimek did not attempt in any way to
conceal his ideas from the agricultural industry; to the contrary, he willingly discussed them with
industry representatives in the hope of finding a way to address their expressed concerns. Mr.
Shimek did not include his ideas during his March 14, 2012 presentation to the Board because
other organizations on whose behalf he was speaking did not entirely agree with them, but he
was aware that the agricultural community was familiar with the proposed compromise ideas.
Shimek Decl. at Y 7-8. These circumstances stand in sharp contrast to the approach of the
industry, which presented dozens of proposed textual changes during the March 14, 2012 hearing
that had not been shared with other stakeholders or the public. Shimek Decl. at 9. Many of
these textual changes were incorporated into the final Order adopted by the Regional Board the
next day, even though environmental stakeholders and the public did not have any meaningful
opportunity to review or respond to them. Id.

In sum, there is no merit to the factual and legal issues raised by Agricultural Petitioners.

Accordingly, they fail to satisfy the criteria for a stay.
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CONCLUSION

There are no grounds for a stay of the Order. It is beyond dispute that agricultural
pollution is causing tremendous harm to the environment and public health. Every day of delay
prolongs this substantial injury. In contrast, Agricultural Petitioners’ own submissions
demonstrate that the cost of complying with the Order while the State Board considers their
petitions for review is negligible as compared to the market value of their crops. Moreover, a
stay or partial stay of the Order will call into legal question the status of each grower’s
compliance with the Porter-Cologne Act. The prior waiver has expired and no longer protects
growers from liability for their daily discharges into waters of the state. The agency’s failure to
regulate these discharges under either an effective conditional waiver or individual WDRs would
constitute an unprecedented breach of its statutory and public trust obligations to the people of
California. There is no legitimate or defensible basis for throwing years of work by the Regional
Board into such regulatory chaos. Accordingly, Petitioners Monterey Coastkeeper, San Luis
Obispo Coastkeeper, and Santa Barbara Channelkeeper urge the State Board to deny all requests
for a stay of the Order, without further briefing or hearing.
Dated: July 13,2012 Respectfully submitted,

ENVIRONMENTAL LAW CLINIC
Mills Legal Clinic at Stanford Law School

By: i/ 2/4» e

Deborah A. Sivas

Counsel for Environmental Petitioners
MONTEREY COASTKEEPER, SAN LUIS
OBISPO COASTKEEPER, and SANTA
BARBARA CHANNELKEEPER
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STATE OF CALIFORNIA
STATE WATER RESOURCES CONTROL BOARD

In the Matter of Adoption of Order No. R3-2012-
0011, by the Central Coast Regional Water Quality
Control Board for the Conditional Waiver of Waste
Discharge Requirements for Discharges from

Irrigated Lands

I, Steve Shimek, declare as follows:

SWRCB/OCC FILES A-2209(a)-(¢

DECLARATION OF STEVE
SHIMEK IN OPPOSITION TO
REQUESTS FOR STAY OF
CALIFORNIA REGIONAL
WATER QUALITY CONTROL
BOARD ORDER NO. R3-2012-
0011

1. Tam the Monterey Coastkeeper and the Chief Executive of the Otter Project. In that

capacity, and as a concerned resident of the Salinas Valley, I have participated for several years

in public processes related to the development and ultimate adoption of the Central Coast

Regional Water Quality Control Board (“Regional Board”) Order No. R3-2012-0011 (“2012 Ag

Waiver”). This declaration is offered in support of the opposition of Monterey Coastkeeper, San

Luis Obispo Coastkeeper, and Santa Barbara Channelkeeper to the various requests to stay



implementation of the 2012 Ag Waiver adopted by the Regional Board on March 15, 2012. The
matters set forth herein are stated on my personal knowledge and if called upon to testify, I could
and would testify competently as to them.

2. Beginning in 2008 and continuing through final adoption of the 2012 Ag Waiver, the
Regional Board invited broad input from a wide range of stakeholders through a variety of
outreach processes and fora, including an advisory panel, individual meetings with various
stakeholders, interested party workshops, public meetings and hearings, and official comment
periods. After receiving substantial community input, Regional Board staff prepared a new draft
waiver to replace the expiring conditional waiver and presented it at a public meeting of the
Board on February 1, 2010. Throughout the next two years, staff continued to solicit input and
continued to revise its draft waiver to accommodate and address concerns raised by the
agricultural industry. Revised versions of the draft waiver were presented at Board meetings on
November 19, 2010, March 17, 2011, May 4, 2011, and September 1, 2611. With each new
version, the draft waiver became, in my judgment, less environmentally protective.

3. Despite these numerous revisions to reduce the requirements on growers, some
members of the agricultural industry still remained unhappy with the draft waiver. On February
24,2012, I attended a California Senate Agriculture Committee hearing in Salinas, California,
with Senator Anthony Cannella presiding. The topic of the hearing was “Regulatory Impacts on
Agriculture” and one of the agenda items was the 2012 Ag Waiver, which was scheduled for
adoption by the Regional Board on March 15, 2012. At that Committee hearing, Mr. Dirk
Giannini and Mr. Norm Groot gave extended presentations about their concerns with the
proposed waiver and with water quality regulation. In their presentations, I understood them to

make the followiﬁg points:



e There was a deep distrust of Central Coast Regional Board staff:

e  There was no language in the draft waiver that made it possible for a grower to
move to a lower, less regulated tier;

o  There was no provision for group efforts (such as the Los Huertos concept);

e There was no incentive for longer-term water quality investments such as
tailwater ponds or engineered wetlands, nor was there a provision for allowing
extra compliance time to install such investments; and

*  There was a fear that individual farm water quality reporting would make growers
vulnerable to a third-party lawsuit.

4. Soon thereafter, I began work on a set of new ideas intended to address the specific
concerns expressed by growers at the February 24 committee hearing. To be clear, these ideas
were not intended to provide more environmental protection or more stringent regulation, even
though I believed that more environmentally protective conditions were appropriate and
necessary. Rather, each was intended only to provide a potential solution to the problems or
concerns raised by growers at the February 24 Committee hearing about then-current version of

the draft waiver. Specifically, my ideas included:

*  Creation of an independent but balanced committee to review group proposals,
thereby taking the burden away from Regional Board staff;

*  Anexpress acknowledgement in the waiver that growers can move to a lower,
less burdensome tier;

e An express provision in the waiver encouraging group proposals and specifically
calling out the Los Huertos and Clark concepts;

* Anextended project-specific compliance timeline for group proposals; and
*  Anexpress provision allowing for project efficacy monitoring for group projects
instead of edge of the field monitoring for individual growers.
5. Consistent with the open-door process that Regional Board staff had established with
both agricultural and environmental stakeholders over the last several years, on March 7, 2012, I
met with Regional Board Executive Officer Roger Briggs and program staff Lisa McCann and

Angela Schroeter in their San Luis Obispo office to present the ideas identified in paragraph 4

above. This meeting was conducted in similar fashion to my prior meetings with staff, including



an explanation of why I was there and a brief discussion of my ideas. To the best of my
recollection, the meeting lasted less than an hour.

6. Later in the day on March 7, 2012, a full week before the next scheduled Regional
Board hearing on the 2012 Ag Waiver, I participated in a telephone call with Mr. Rick
Tomlinson of the California Strawberry Commission. It was clear to me that Mr. Tomlinson had
reviewed my proposed ideas. We discussed the concepts and many specifics, and I answered
many questions. Mr. Tomlinson said he would think about and discuss my ideas with others and
get back to me.

7. On March 13, 2012, I received an email from Mr. Tomlinson stating that he had
discussed my ideas with many other people. A true and correct copy of that email is attached
hereto as Exhibit A.

8. On March 14, 2012, I gave a presentation at the Regional Board hearing on the 2012
Ag Waiver representing the collective views of Monterey Coastkeeper, San Luis Obispo
Coastkeeper, .Santa Barbara Channelkeeper, and the Environmental Defense Center. Our group
position was in support of the original version of the waiver presented by staff on February 1,
2010. The coalition on whose behalf I was speaking did not entirely support the compromise
ideas I communicated to Mr. Briggs and Mr. Tomlinson on March 7. For that reason, I did not
present them at the public meeting.

9. In their presentation at the same hearing, representatives of the agricultural industry
offered literally dozens of new and specific substantive textual changes to the language of the
September 1, 2011 version of the waiver. There was no practical opportunity for me or anyone
else to respond to fhese dozens of language changes during the March 14 hearing, and to the best

of my knowledge, none of the environmental stakeholders had been given advance notice of



these proposed changes before the hearing, unlike the agricultural industry’s advance notice of
the ideas I presented to Mr. Briggs and discussed at length with Mr. Thomlinson on March 7.
Nevertheless, after the close of public comment hearing, Regional Board staff incorporated many
of the agricultural industry’s proposed changes into the 2012 Ag Waiver that was ultimately
adopted by the Board on March 15, 2012.

10.  Atno time before the Regional Board’s March 15 vote to adopt the 2012 Ag Waiver
did I communicate my March 7 ideas or any language to any member of the Regional Board.

I declare under penalty of petjury under the laws of the State of California that the
foregoing is true and correct.

Executed on July 13, 2012 at Monterey, California.

Steve Shirhek
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From: Rick Tomtinso;

To: Steve Shimek

Subject: Re: ag waiver

Date: Tuesday, March 13, 2012 11:47:37 PM
Hi Steve

I wanted to let you know that there was considerable discussion about your proposal. Several farm
groups reached out to environmental stakeholders to try and resolve some of the language issues we
discussed. While many of your colleagues expressed support for either the staff proposal or the new
proposal, they also expressed interest in the Ag proposal.

The Ag group also felt that seven days was just not enough time to get input, especially since the Ag
proposal had been publicly available for nearly four months, and Dr. Los Huertos report available for the
past two months. We felt that after that extensive public comment and consensus efforts on the ag
proposal, that it would be inappropriate to push forward the proposal you made available without the
opportunity for any public input.

Thanks

Rick Tomlinson

California Strawberry Commission
(916) 445-3335



Bashaw, Jeannette@Waterboards

From: G.R. Hensley <g.r.hensley@shcglobal.net>
Sent: Tuesday, July 10, 2012 3:22 PM

To: Bashaw, Jeannette@Waterboards

Subject: Request to Stay SWRCB/OCC Files A-2209(b)-(e)
Attachments: 12.07.10 StayResponse.SWRCB.PDF

Dear Ms Bashaw,

Attached is San Luis Obispo Coastkeeper's submission regarding Petitioner Request to Stay SWRCB/OCC Files
A-2209(b)-(e).

San Luis Obispo Coastkeeper is a petioner/party [SWRCB?OCC Files A-2209(a)]
and we write urging a denial of the request for the stay and a hearing.

Thank you for the opportunity to comment on this important issue.

Gordon Hensley

gar™ Please consider the environunent before printing this e-nail

Gordon R. Hensley, San Luis Obispo COASTKEEPER®
Environment in the Public Interest

EPI-Center, 1013 Monterey St., Suite 202

San Luis Obispo, CA 93401

email: coastkeeper@epicenteronline.org

Ph: 805-781-9932

www.Epicenteronline.org

Download free SWIM GUIDE APP for up-to-date beach/river water quality info:
http://www.theswimguide.org/




vt g s

EPL-Center, 1013 Momdrcy Street, Suite 20L.San Luis Obispo, CA 93401
Phaone: 805-781-:9932 » Fax: 805-781-9384

San |_uis Obispo COASTKEEPER®

Jeannette L. Bashaw, Legal Assistant

Office of Chief Counsel

State Water Resources Control Board

1001 | Street, 22nd floor [95814]

P.O. Box 100

Sacramento, CA 85812-0100 July 10, 2012

Via email: jpashaw@waterboards.ca.gov

SUBJECT: Petitioner Response to Request to Stay SWRCB/OCC Files A-2209 (b)-(e)

Dear Ms Bashaw,

On behalf of San_Lu'i,@s Obispo COASTKEEPER® (SLO Coastkeeper) | am writing to express

opposition to the requests from petitioners (b) — (e) to stay some or all of the listed orders
issued by the Central Coast Board on March 15, 2012. SLO Coastkeeper urges denial of the

requested stay and hearing.

San Luis Obispo Coastkeeper- [petntlonerlparty in SWRCB/OCC Files A-2209 (a)] has
consistently participated in the ag waiver update process since 2004, submitting written
comment-and attending RWQCB3 hearings. in addition, SLO Coastkeeper has partnered with
oursister Keeper Organizations-(Santa Barbara Channelkeeper and Monterey Keeper) to
more fully voice the public interest in protecting water quality on the Central Coast Region. As
such SLO Coastkeeper believes the Regional Board has provided a lengthy, 8-year, public
process during which all of the petitioners requesting the current stay fully participated,
provided testimony, and suggested modifications which shaped the final Conditional Order R3-
2012-0011.

SLO Coastkeeper further believes the complete record for Conditional Order R3-2012-2011 is
clear that the impacts of concern alleged by those requesting a stay are less than signiﬁcant
and would be unlikely to cause substantial harm to the petitioner or the public if the stay is not
granted. As noted in the Staff Report for'the Regular Meeting of March 14-15, 2012 at page
20..."With respect to Agricultural Resources, the Final SEIR concludes that adoption of the

¥ WATERKEEFRALLANGE |
MEMBER

e} s, _::}f.,’lfx[f‘i’.;: COASTKEEPER" 4 Program of Bovisonment in'the Pabilic merest is 8 trademk and servicemark of
WATERKEEPER” Alliance, Inc. and s licensed for use herein,




proposed alternative could result in some-economic or sotial changes but that there was
insufficient evidence to conciude that the economic changes would result in adverse physical
changes to the environment. Commenters speculated that the economic impacts would be so
large as to result in large scale termination of agriculture and that land would be sold for other
uses that would result in impacts on the environment. No significant information was provided
to justify that concern.”

Alternatively, the record is equally clear that substantial harm o the public is likely if the
requested stay is granted:

“Since the issuance of the initial Agricultural Order in 2004,
the Water Board compiled additional and substantial empirical data
demonstrating severe groundwater and surface water pollution caused
in large part by irrigated agricultural practices, including the following:
» | arge-scale degradation of drinking water aquifers due to
nitrate from fertilizer use, and a corresponding increasing
tisk to public health in areas with intensive irrigated
-agriculture.
*  Widespread surface water and sediment toxicity due to
pesticides.
s Widespread degradation ancﬂ loss of riparian and
wetland habitat.

The data show that these problems are severe and getting worse,
especially with respect to degradation of drinking water aquifers and
the resulting threat to public health in rural areas. Staff is proposing
that the Water Board renew an updated Draft 2012 Agricultural Order
that requires measurable pollutant load reduction to surface water-and
groundwater, and allows dischargers the necessary flexlbmty to achieve
compliance and resolve the severe water quality problems in the
agricultural areas of the Central Coast Region,”

(Staff Report for the Regular Meeting of March 14-15, 2012 at page 1.)

Additional legal analysis will be submitted under separate cover by our legal representatives
the Stanford Law Clinic, Environmental Defense Center, and our fellow petitioners and Keeper
partners in support of our comments urging denial of the request for a hearing and stay of
Conditional Order R3-2012-0011. A

‘ Thank you for the opp‘c’:crtun'ity offer input to the process.

Gordon Henste E

San Lum.@bxsp@ COASTKEEPER

WATRRXEEPIRALLIANCE
MEMBER

Sn | sis (ohiseo COASTKEEPER® o Propruny of Environmens in the Public Tnterest Is a trademark snd seivive ik of
WATERKEEPER™ Alliance. Inv, and is licensed for nse hereln,




Bashaw, Jeannette@Waterboards

From: Steve Shimek <exec@otterproject.org>
Sent: Friday, July 13, 2012 8:54 AM

To: Bashaw, Jeannette@Waterboards

Subject: Central Coast Ag Order. Against stay request
Attachments: TOP MCK Against Stay.pdf

Jeanette,

Please acknowledge receipt of our policy statement against the Central Coast Ag Order stay request. You will be
receiving a more formal legal document later this morning from Stanford.

“Thank you!

Steve Shimek
Monterey Coastkeeper and The Otter Project



475 Washington Street, Suite A
Monterey, CA 93940

The Otter Project 831/646-8837

WWR O projectorg

July 13, 2012

Jeannette L. Bashaw, Legal Analyst
Office of Chief Counse}

State Water Resources Control Board
1001 I Street, 22nd Floor [95814]
P.O. Box 100

Sacramento, CA 95812-0100

Via E-mail: jbashaw@®waterboards.ca.gov

Re: Requests for Stay, SWRCB/OCC FiLES A-2209(a)-(e)
Dear Mr. Lauffer and Water Board staff,

Thank you for the opportunity to address the “Stay Request” and “Request for Hearing” presented by
various growers and grower affiliated associations in regards to the Centra! Coast Conditional Waiver of
Waste Discharge Requirements for Discharges from Irrigated Lands, Order Numbers R3-2012-0011, R3-
2012- 0011 -01, R3-2012-0011-02, R3-2012-0011-03, and resolution R3 -2012-0012 (collectively referred
to here as the “Ag Waiver”). This letter represents a “policy statement” offered by Monterey
Coastkeeper (Monterey Coastkeeper is the water quality program of The Otter Project); a more
comprehensive legal response will be submitted on our behalf by the Stanford Environmental Law Clinic.

. The Monterey Coastkeeper does not believe a stay is appropriate or warranted in any way and we
request that a hearing not be granted and the request for stay be summarily dismissed.

The Monterey Coastkeeper has been a very active participant in the Central Coast Ag Waiver process.
We followed and spoke in favor of the first 2004 Ag Waiver. In 2008, we were asked by the Central
Coast Regional Water Quality Control Board (CCRWQCB) to participate in the Agricultural Stakeholders
Group and we attended each monthly meeting, except for one, for nearly two years. We also attend
nearly every CCRWQCB meeting and we have attended every hearing related to the Ag Waiver. We
have offered comment and presentations on many occasions. When the growers walked out of the
SWRCB facilitated CCRWQCB stakeholder process, The Monterey Coastkeeper advocated for a renewed
process, supported by the Packard Foundation and facilitated by Judge Richard Silver (ret.).

The Ag Waiver process was lengthy and deliberate. The CCRWQCB convened a stakeholder panel in
November of 2008, over six months before expiration of the 2004 Ag Waiver in July of 2009. In July 2009
the Ag Waiver was extended for a year in order to give the stakeholder group more time to work. After
the stakeholder group disintegrated in November 2009, the CCRWQCB staff released a draft order on
February 1, 2010. In April 2010 three whole-cloth alternatives were offered, including an alternative
from the environmental caucus group Monterey Coastkeeper was part of and an alternative
championed by the California Farm Bureau Federation. Immediately, rumors spread that another
alternative, again championed by the Farm Bureau Federation, had been drafted by growers. That
alternative was not formally offered until December 2010; and then it was offered as‘a work in progress.
At nearly every subsequent meeting CCRWQCB Board meeting and Ag Waiver hearing the Ag Alternative
morphed into something new; the Ag Alternative was a moving target impossible to comment on



because it kept changing. The CCRWQCB staff proposal responded to the Alternative’s gyrations by
incorporating some of agriculture’s language and ideas; the result being that each CCRWQB staff
proposal becoming less protective of public health and the environment, requiring less of the
agricultural community, and applying to fewer and fewer growers. Two years and eight months after the
expiration of the original 2004 Ag Waiver, a new Ag Waiver, staff iteration five, was finally adopted.

With the exception of ground water monitoring, Tier 1 growers will have fewer requirements than in the
2004 Ag Waiver. With the exception of ground water monitoring, Tier 2 growers will have about the
same requirements. And Tier 3 growers, estimated to be just a few more than 100 farms, will have
slightly greater requirements.

The various growers and affiliated associations base their stay request on three points:
1. They will be financially harmed
2. The public or the environment will not be harmed
3. There were various errors in the process that warrant delay.

We disagree, and will address each of these points in order.

1. The growers will not be harmed

a. Cost per acre. The growers claim they will somehow be harmed by the costs of
complying with the Ag Waiver. It must be noted that the declarations in support of the
stay are from the major growers in the Salinas and Santa Maria Valleys and are far from
representative of all growers. Except for one, they all have tier 3 lands; tier 3 lands and
crops have a disproportionate impact on water quality and consequently are asked to
do more to reduce or mitigate their impacts. The growers offering declarations provide
absolutely no support for their annual cost-per-acre estimates of compliance through
December of 2013 and the estimates vary widely:

i. Grower estimate for Tier 2: $46/acre - $212/acre. m= $105
ii. Grower estimate for Tier 3: $110/acre - $310/acre: m=$197

The cost of compliance for the top three ranked crops in Monterey County® are:
i.  Leaf lettuce: 1.3-2.5% of gross crop revenues per acre
ii.  Strawberries: .13 -.30% (note decimal)
iii.  Head lettuce: .8 — 1.5%

The growers maintain in their request that these costs cannot be passed on to buyers
and consumers. We simply disagree with this unsupported assertion. These
unsupported and wildly disparate cost estimates, from those with the most to lose, are
insufficient justification to invalidate over three years of unprecedented regional effort.

b. Data Quality assurance costs. Declarations by Mr. Johnson and Mr. Suverkrupp offer
estimates for development of a data quality assurance plan or QAPP. They offer
estimates of $28,800 and $17,000 per ranch respectively, while the CCRWQCB staff
estimates a cost of $750 using a QAPP template. The SWRCB website offers a template

' Cost of compliance was calculated by using the mean cost per acre divided by the gross revenue per acre. Gross
revenue per acre was calculated using data found on pg 6 of the Monterey County Agricultural Commissioner’s
2011 Crop Report found at http://ag.co.monterey.ca.us/assets/resources/assets/252/cropreport 2011.pdf.




and video tutorial at http://swamp.waterboards.ca.gov/swamp/gapp advisor/ . The
USEPA offers another free template at
http://www.epa.gov/glnpo/quality/training/handouts/HO QAPP template 062310.pdf.
The Otter Project has used these templates and was able to create a useful QAPP in less
than two days.

c. Sampling costs. Mr. Suverkrupp offers in his declaration that any grower using Diazinon
or chlorpyrifos will have monitoring costs of $7000 to $11,000. No basis is given for this
calculation as to number of monitoring sites, acreage, or whether there is even any
tailwater to monitor. If Mr. Suverkrupp is referring to the cost of the lab test, it should
be noted that the CCRWQ(CB staff requested lab costs from a variety of labs throughout
the region and found that the additional cost to test for Diazinon and chlorpyrifos (both
organophosphates) to be $250. Tier 3 growers are required to sample four times per
year for a-cost of $1000.

We do not believe that unsubstantiated and wildly varying costs estimated by a small slice
of the growers representing the greatest threat to water quality constitute real harm.
Further, we feel that the cost of compliance must be measured against the burden
experienced by other dischargers asked to step up and protect water quality. The Otter
Project/Monterey Coastkeeper has a range of experience working with Phase 1 and Phase 2
municipal stormwater, Combined Animal Feed Operation (“CAFQ”), aquaculture and
aquarium, timber, and Areas of Special Biological Significance (“ASBS”) dischargers.
Throughout the CCRWQCB Ag Waiver process, CCRWQCB staff offered a comparison of the
relative degree of regulation and relative degree of water quality impacts of various
discharges. The CCRWQCB’s comparison feels intuitively correct to us:

Relative Degree of Regulation

Urban Mun. Wastewater
Timber Stormwater
[2004 Conditional Waiver Landfills Drinking
water
2012 Draft Order poliution
Tier 1 Tier 2 Tierd3 cases

Relative Degree of Water Quality Impacts

—,
Urban = ,

Timber Landfills Stormwater irrigated
Agriculture

Mun. Wastewater 3
DrinKing water
pollution cases
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Specifically in our discussions with stormwater and ASBS dischargers we have
repeatedly heard “Why are we being required to do so much while agriculture is
allowed to pollute our water?” Monterey City Manager Fred Meurer requests the
CCRWQCB Board: “keep in mind striking a reasonable balance between what you are
requiring the urban areas to do under their storm water NPDES permits and the
pollutant loads resulting from urban areas and the pollutant loads that are received
from agricultural lands.” Meurer further states: “Both the agricultural interests and the
municipal permittees should be held to the same Maximum Extent Practicable (MEP)
standard.” (see attachment from City of Monterey). Burden must be shared and it is
past time agriculture be regulated commensurate with its impact on water quality. -

2. The public will not be harmed

a. Public health. After over three years of shared experience, the grower declarants
inexplicably claim: “I have not received any information that suggests interested persons
or the public interest will be substantially harmed if a stay is granted, and on that basis, |
believe that a stay will not cause substantial harm to interested persons or to the public
interest.” (Huss and Sites declarations). Growers, environmentalists, and environmental
justice advocates all heard the repeated statements of farm workers and rural residents
suffering rashes, hair loss, gastro-intestinal upset, and sickness from drinking from
groundwater sources. The Cal<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>