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been submitte.d it on a timely basis had.Balcom Ranch requested staff to provide the decuments
earlier, either via subpoena or the Public Records Act. Both parties agreed that Balcom Ranch did -
ot attempt to obtain these'documents prior to February 16,-even though the complaint was issued -
‘over one year ago, and the Prosecution Team made clear in November and December,:2010, that
the matter would not be seftled. Balcom Ranch has never requested to review the site file or other

_ public files related to.the irrigated agriculture program, nor did they contact the Prosecution Team
after submlttlng the document requests on- February 16. .

The Admmlstratlve Procedure Act (AF’A) provides that the Board shall issue subpoenas upon
request. This language does not supercede applicable due dates for submitting evidence in .
advance of an administrative hearing. The APA also allows the board to quash unreasonable
subpoenas. In light of the volume of materials requested and the timing of the request, this provision
appears to apply. Board counsel offered-to provide subpoena forms to Balcom Ranch so they could
issue the requested subpoenas, but suggested it would be a waste of time in light of the Prosecution

Team's objections and their representation that they would move to quash Balcom Ranch declined

the offer of subpoena forms.

The Prosecution Team also objected that the documents requested were irrelevant. Balcom Ranch’

" did not cite any basis to believe the Prosecutlon Team has any dlscnmmatory intent, except that

Balcom Ranch was the only target of enforcement in the irrigated agriculture program. Prosecution .

Team counsel noted that ene order-has already been issued (Guadalupe Reyes), and approximately -
nine others are either pending or have settled. ‘Balcom Ranch also noted that the Prosecution Team
. previously provided a list of other non-compliers who might have been interested in forming a )
competing user group, which did not happen.: The Hearing Panel will rule on the relevance objection -

atthe hearlng, or when it issues its proposed decision on the merlts

* Some of the requested documents may be in‘the site file, which will be available at the hearing.

. Evidence of Ability to Pay-

"The Prosecution Team objected to Balcom Ranch S testlmony regarding ablhty to pay The a

obJectlon is overruled.

Balcom'Ranch acknowledgéd that the Board could not closé the hearlng during this testimony.but .

requested that its item be heard last on the agenda. This request.had not been made previously.
Despite the Chair's reluctance to depart from the Board's-usual practice of hearing the longest items
earliest.in the day, the ProsecutionTeam has been directed to determine whether the order can be
changed at this time without prejudicing other participants in this or other matters on the agenda.

Relevance'of Evidence Related 0.0 Enforcement Actio

The Board makes no finding at thls time regardlng Balcom Ranch s Equal Protection defense or the

relevance of any ewdence related thereto.

‘Reguest to Delay Hearing

Balcom Ranch requested a delay of the March 17 hearing date to address the foregoing issues.
Although the Chair commends the parties for their attempts to settle this matter, it has been pending
for over one year, and only a portion of that yearwas spent in settlement negotiations. The request
-for a continuance is denied.
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-Lori T. Okun v .
>>> Paul Beck <pab@pablaw.org> 3/8/2011 9:51 PM >>>
Dear Ms. Okun: ' ' ' '

. Please see the attached letter in connection with the' abdve—entit!ed adrﬁinistrati_vé proceeding.

Please contact me with any questions. .
Thank you.
Cordially,

". Paul A. Beck

ﬁlég//C:\Documents and Seﬁings\staﬂ\Lo'cal. Setﬁngs\Temp\}{PgI'p\zrise\4D78E493 SecDom1HQpo... 3/15/2011
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JENNIFER FORDYCE Staff Counsel (SBN 24141 8)
Oﬁ‘sce of Chief Counsel

" State Water Resources Control Board

1001 | Street, 22™ Floor
Sacramento California 95814
Telephone 916-324-6682
Fax:. 916-341-5199"

E-mart Jfordyce@waterboardscagov L R )

A_tto_rneylfor the Proseoutt_on T:eam PR
BEFORE THE CAUFORN!A REGIONAL WATER QUAL[TY CONTROL BOARD '

o LOS ANGELES REGION

lnthe Matter of' e )
Balcom Ranch ) Prosecutlon Team s, Reply to
21099 .South Mountam Road ) Respondent’s Objectrons and -
| SantaPaula, CA93060 . . - - ) Responses .
)
Administrative Civil Liability Complaint ) -
No R4-2010-0023 )

The Regional Water Quatity:co'ntrol‘ Beard, Los Angeles Regi;on-.(Region‘a'l Board) |

Prosecution Teaml-files th,isl,repty;brief.:i?n re"spo‘n'se;- to:Balcom Ranch’s '(Respondent)" '

~Proceedlngs dated February 16, 201‘1 As the deadhne for Respondents submsssron of
" evidence and arguments was on:February 16, 2074 this is: the earliest posslble time -
»pursuantto Sectnon VI, C. 3of the Revxsed Nottce of: Public: Hearing for: the Prosecutlon )

“Teani to-submit thls reply brlef respondmg to Respondents affu'matrve defenses and filing| (

’ »»prehearmg conference to resolve the procedura! ‘and: ewdentlary ob;ectlons raisedi un thls

rep!y brief,«

* REPLY.TO RESPONDENT'S OBJEGTION "~

.~ In its' Objections and Responses; Respondent a‘eSerts’thjat:th'e»'_Reg;fona'l Board “is

| neither legally competent (in-terms- of its limited jUrisoictionj).znor qualified toror structured

" PROSECUTION TEAM'S REPLY BRIEF
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to entertafn constitutional challenges.” Respondent includes absoiute[y no facts or !egal
authority for its assertion. The Reglona! Board is a stafe agency granted both’ quasr~
judrcxal and quasi-legislative powers. (See generally, Wat. Code §§ 13000 et seq.)
When aotrng ina quaswudlcral capacity, asit does when' oons;dermg enforoement
rnatters such.as administrative civil liabilities, the Regronal Board frequently ho!dﬁs

adju'dioatory proceedings which are "evidentiary hearing'{'s-} for ‘de’{erminaﬁon of'fao"ts"

{pursuant to whroh the.. Regronal Board formulates and issues.a decrszon *{Cal. Code '

1 Regs., 1it.23, § 648.) Both the State’ Water Resources Controt Board (State Water ’

Board) and the nine Regional Boards often hear and decide-a multr‘rude of factual and

legal xssues dunng adjudlcatory proceedings, rno!udmg the sufﬁcxency of evrdence sub)eot

-to oonstrtutronal objeotaon (See £.G., In z‘he Matter of the. Petlffon of Jamal Khan State

Water Resources Control Board Order WQ 99-01-CWP' [deoidmg that ewdenoe selzed

dunng a searoh of petmoner was not unoonstrtutronal and was therefore admissmle ])
: ‘Because the Regional Board is justlf!ed in-hearing and.ruling:on. Respondent’
_ constltutxonal challénges; (Goldin v. ‘Pubhc Utilities Oomm!ssron~(1997) 53 Cal. 3d 63"8’

' 568 {admrmstratrve bodies are.competent {0 éxamine evidente before therm in izght of

e

:oonstxtutronal standérds. ]) Respondent’s objeotron should be overru}ed

REPLY TO RESPONDENT'S AFFIRMATIVE DEFENSES

The‘Rréseoufion Tearh gene‘raliy objects to Re‘spond-ent’s'aff: rmative defenses.on |

| ‘the basis that: Respondent fails fo rnclude any factual or legai authonty 1o- support its .

- defenses, Each of the aﬁ" rma’uve defenses rarsed by Respondent consrs’cs of conclusory

1| statenients oflaw 6F opmlon Many of the. asserted derenses state not a smgle faot in

support of the conclusory statement of law-or oprmon proffered by Respondent

|| ‘Respondent carries the. burden of provmg the existence” of each-of its affi rmatwe
defenses. Respondenthas failed to do so0. As pled, Respo_ndent‘s purpor’zed aff rmative

" gefenses are no moré than legal coriclusions and do not put'the Prosecution Team on

notice as to what fadts give ris‘e,totheasserted defenses..

"~ PROSEGUTION TEAM'S REPLY BRIEF
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A, Reply to First Affirmative ﬁefens:.e {Violation of Fourth Amendment‘)- :
The Prosecution Team does,pr’.edioate;its'_oomp:tai‘nt, in‘part, on a'site visit'

conducted by Regional Board staffmember Rebecca Veiga Nascimerito. At the site visit,

H-Ms.Nascimento-verified: ‘through: vrsuat observatlons that Respondents property s jand-

COA

1
12
131
4

16l
17|
18

19

207
i\

I

24

.o (o] ~ N

2%
271

| used for irrigated agrrcutture and therefore’ subjeot to Order Nos. R4= 2005-0080 and: R4-
2010-0188, Cond/f/onal Wa/ver of Waste Dlscharge Requzremenz‘s for Discharges from

. </rr/gafed Lands W/thm the Los Ange/es Region (Condrtronal Warver) Respondent fails to
| include any facts or tegat authorrty to support its assertions that Ms ‘Nascimento's srte

1 >vrs|t constntuted a search under the Fourth Amendment how the site visit was an alleged

unreasonabte searoh how Respondent isi entrt!ed to a reasonable expectatron of: pnvacy,

and how the srte vrsrt v:otated Respondent’s oonstrtunonal rtghts 10 be'free from

. unreasonable searohes and seizuies. As’ pied Respondents purported afnrmatrve
"defense is no more than a conotusory statement of oprmon and’ law and does: not put the

;Proseoutron Team ‘'on notice as to what facts give risé o this asserted defense."

» “The Proseoutron Team oontends that Ms. Nasormento s.site visitwas, not an |
unreasonable search’f}' nder the Fourth Amendment At the hearrng, Ms Nascrmento will

testrry to taots surround;ng her site vrsrt Many of Ms: Nasormento s Visual observatxons

) are atso documented |n Exhlblt 12 (Memo o Frie Srte VtSIt of Paroels 046-0- 15! 140 and )

046 O 150—320 November 17 2009) What Ms Nasolmento observed froma’ tawful

: vantage pornt speott'calty the road outsrde of Respondents property boundary, rs ciearly

not a search under the Fourth Amendment beoause a person oannot mamtaln a’

K reasonable expeotatron of pnvacy regardrng anythrng vrsrble to the naked eye from that

posrt;on 1t is atso weil—estabhshed under Fourth Amendment search ‘and seizure Iaw that | -

a searoh conducted without consent or warrant violates oonstltutlonal rights.only:if there

exrsts a reasonable expectat|on of prlvaoy in the aréa searohed (Ol/ver v.US. (1 984)

PROSECUTION TEAM'S REPLY BRIEF - -
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' Board denled revrew Respondent c_ .

468 U.8. 170.) Itis equally weli-established that, while a reasonable expectatlon of

1 pn‘vacy exists in. résideni:es other-clgsed structures, and their 'f:tf.rt,ilage.;1 no.suc_la

expectation- of privacy éxists'in “open flelds (/bid.) Respondént's agncultural fand

consisting of approx:matelyl 08-acres of 'orchards and row crops ¢onstitute open fields.

Acoordlngly, it Ms. Nasc:mento eritered Respondent s property, such entry drd not amount| .

to & séarch within the meaning of the Fourth Arhéndment: .

Re'spond.e_nt’—s assertion that the Conditional Waiver in uritonstitutional in that it

- requires.-cltizen's to Waive it$ constitutional rights fforn unreasonable searches and

seizures is both itrelevant to this action-and without merit. Reeponde'nt is not: enrolled in

" the Cenditional Waiver and lacks any grounds to challenge any ofits’ requirements,

- Moreover, under the dectnne of collateral estoppej Respondent lS preciuded from ©

contestirig. the validity of any requirements of:the Conditionial Waivers contained in Order |

|- No.:R4:2005-0080:0r Order No; R4-'2(11e040-186 {Wat. Cod’e“§“§3330(d).'j? Gollateral* - ot

| estoppel precludes a party toan actlon from re-litigating, in-a‘second proceedmg, matters
that were litigated and determined ina prior proceedmg (Lucldo V. SuperlorCoun‘ (1998)

. 51 Cal.3d 335, 344. ) On November.3, 2005, the Reglonal Water: Board adopted- Order ’

| No. R4-2005- 0080, which establlshed reqwrements for drschargers who enrolled in the

{ . Conditional Walver On October'i 2010, the: Reglonal Water: Board renéwed the .

" Cohditiohal Walver through issuanie.af Ordef No R4—201O 9186. Respondent oould

| havefiled a petltlon with the State Water Board pursuant to Water Code: sectlon 133200 .

JiE challengmg Order No. R4-2005-0080 and/or Order No R4 :2010-0186, [fthe State Water

ld;have a t“led a: petltlon for wnt of mandate as

iE prescnbed by Water Code section 13330, Beoause no petltlon was:filed; tne Orders are | .

 final and not subject to review.. (Wat. Code, § 13330(d).)

. *Refers to open areas lmmed;ately surrounding: resrdentxal or-commercial structures usually enclosed by a .
fence or wall, such as.a baokyard 1.

" PROSEGUTION TEAM'S REPLY BRIEF
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. ‘PROSECUTION TEAM'S:REPLY-BRIEF

B.  Replyto Second Affirmative Defense (Denials of Due Processyan_d‘a"gu_gl =
" Protectlonl ‘ _ . B k |
Respondent fa;ls toinclude any facts or legal authonty for its’ proposition that the-

Regional Board has vuotated Respondent's constitutional nghts' to due process and equat

“r-protection: Respondent~carnes the burden~of—provrng the: extstence ofthis afflrmatwe— -

defense xncludrng all necessary e[ements Respondent has failed to do so. As pled,

' 'Respondent’s purported affirmative defense is no more than a conglusory statement of

oprn:on and law and does not put the Prosecutron Team on not|ce as to what facts give

rise to this asserted defense

Raspondent's asserted facts do not accurately reﬂe'ct’:the C'onditionat'Watver'Or

. the role of the Ventura County Farm Bureau (VCFB), northe Ventura.County Agnculture

. Irngated Lands Group (VCAiLG) The Condxtional Walver provndes ﬂex:bslrty for |

' "through parttcrpatron In a RegtonaJ Board-approved dlscharger group orasan mdtv;dual
' 'owner or operator or trngated lands. Drschargers can: choose whlchever track they w:sh in

on der t6 compty

A dxscharger group is-any: group recelvtng Regtonal Board approvat to operate
Un'derthe.terrns and-conditions of the C,ond|t|on_a_l Warverfor:a dxschargervgroup. ;v_ln;; +

addition’s o lanidowners and operators; groups may.include representatives:from diverse

' ;Tinterests'such”asthe"' o?u‘nty Farm Bureaus; 1u‘c:-'c56‘pé"r’é’ﬁvé;.E$<’tenﬁsrah - (5ounty‘::5"

‘ Agrtcultura[ Commrssloners Resources’ Conservat|ons Dlstncts, Natural: Resources

v Conservatron Serwce, Iocat water. agenc:es and water dlstricts rrrrgation drstncts grower

groups, envrronmental m_terests, and-other local, state’or tederal-go_vernment agenc_res_._

' _Althot_jgh by no means réquired, ‘rna'ny,_ow'ners: and 'operatojré of irrigate dlands may ﬁnd it

~

2 Respondent’s suggestion that the \/CFB is a:Regional. Board approved dtscharger group is: 1ncorrect VCFB
created and administers VCAILG. I 2008, the Regicotial Board approved VCAIL:G, ot VCFB as'd .
discharger group ur‘derthe Condtttonat Waliver, ‘

5
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|.-advantageous to join ej dis;c'ha‘r'ger group to reduce the cost Of’eompliénoe;

Further neither VCFB or VCAILG are Regional Board programs rather VCA!LG is
a Reglonal Board- approved dtscharger group. As a dlscharger group; VGAILG does not

.determine, admrmster. nor manage the policies and provisions of the Condmonal Walver, |
That authonty ligs soiely with the Reglonal Board., VCAtLG only admmtsters and manages‘ '

its own dlscharger group By approvmg VCAILG asd dvscharger group;-the; Regional:-

Boatrd-in. no Wway-del egated any-of its régulatory: powers jic) VCA}LG orio any pnvate '

: -.Iandowners VCAiLG is Slmply a group that complies wzth 4he. Condttnonal Wat\/er .

Respondent utterly faus fo explam how the Regional Board’s approval of VCAILG asa

. ..dlscharger group violates. Respondent’s oonstttutlonal nghts o due process and equat?_ : -

protectxon ofithe faw. -

St also muist be noted that ﬁ" Réspondent chooses not to be covered by the T

( Condxttonat Waxver, yetakiother option for- com phance with the Water Code i ror

Respondent to submit a Report of- Waste Dlscharge for mdrvadual Waste dlscharge

requlrements Thus as: retayed to’ Respondent on several occasrons, Respondent has

three optlons to compty and-may choose whichever. optxon it prefere Thus to the extent
“that Respondent feels membershlp inVCAILG:is not ar. appmpnate optxon, Respondent :

does not-have {0’ become a member of VCAtLG 5

C .. Reply to Th:rd Affi rmative: Defense {V;olation of Eq l Protec’non Selectxve ;

. and-: Dlscr;msnatory Enforcement)

PR v——

Respondent fatls 1o mc ude any facts or !ega! authonty for ltS proposmon that the

'Reglona! Board has. v:olated Respondent’s constntutionai nght of: equa! protectxon
"Respondent carries the burden. of provmg the. extstence of this. -affi rmattve defense .
‘  including all necessary elements Respondent'has failed to:do so. As’ pled .Responden’t'i )

* purported afﬂrmatwe defense is no more than a. conclusory statement of opinion and law’ .,

£

;, “and:does’ not put’ the Prosecutlon Team on notxce a8 to what facts give nse tor thls

i

asserted defense.

" 'PROSECUTION TEAM'S REPLY BRIEF
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I (Complaint) is discretionary and the Exe'cutive Officer has sole discretion whorm: fo- '

T PEOBIE v “Birks: (‘1 98)19 Cat4™108: 134 Peop/e v Super/or Couft- (Lyors Buick-Qpel="
. GMC) (1 977) 70 Cal App 3d'341,344. ) In"order to éstablish-a ciaim of dlscnmlnatory-

‘ prosecutlon on the: basrs of some-invidious. criterion; such as race, religion, intent to rnhlbrt

; or punrsh the exercise. of constrtutlonal rights, .or malicious or bad faith intent to lnjure

‘“-the basrs ot some: anIdIOUS crltenon and (2) that ‘the prosecutron would not have been
‘) pursued except for the drscrlmrnatory desrgn of the prosecutxng authontres } )
| ‘Respondent bears the burden of estabhshmg the drscnminatory prosecutron defense ‘
_'(Murgra v, Mun/crpal Court(1975) 15 Cal 3d 288, 305) Respondent has farled to identify, |
and the. record IS devo:d of any facts to support that rt has been srngled out for S _‘
i .‘prosecutron on the baszs of an 1nvrdlous crrtenon and that the prosecutton woutd not have ' '
‘been pursued but for the drscnmrnatory desrgn of the prosecutmg authormes :What the
'~record does show 1s that Respondent was selected as appropnate for enforcement given :
“the Iarge acreage that Respondent owns as weH as the fact that lts parcels are adjacent |
_..to the Santa Clara River The fact that there may be other persons who are also in- |

| ‘vrotatron but have not yet been subject to formal enforcement actron does not grve rrse to

?832 [Unequal treatment whrch results srmply from laxrty of enforcement whrch reﬂeots a

" 3 Comptaint No. R4-201 0-0023 was rssued bythe Assrstant Executxve Officer. pursuant to a delegatton of

The Executive Officer’s authority to isstie an administrative civil liability c-ompiaint
charge what charges to file and pursue, and what habrhty to seek.’ (Wat Code §13323;
Dixv. Supenor Court of Humboldt County (The People) (1 991) 53 Ca! 3d 442, 451;

enforcement, Respondent must: demonstrate that it has been deliberately srngled outfor -

(Murgia v. Mumc/pal Court (1 975) 15 Cal.3d 286, 298; Peopfe V. Supenor Court (Hartway) _ E

(1977) 19 Cal. 3d 338 348 [“To estabhsh the defense [of dlscrrmmatory enforcement} the -

defendant must prove (1)" ‘that he has been delrberately s;ngted out for prosecutron on

arm of drscnmmatory prosecutron (Baluyut v, Super/or Court (1996) 12 Cai 4 826

authorlty by the Executive Officer, in accordance with- Water: Code section7.:.
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_PROSECUTION TEAM'S REPLY BRIEF
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nonarbitrary basis for selective enforcement of a statu_te does riet deny equal protection

il {.end is 'not‘-(:onsﬁtution‘ally -pro_hib'it'edidiSCriminatory enforcement)

..D.  Reply to Fourth Afﬁrmative' Defense,(E}cpirat_'ion of Conditional Waiver).

Respond'ent faiis‘ to include apy facts or tegal -authon’ty for.its' p’roposition--that the

{1 Gomplaint cannot proceed To the -contrary, Provision, 1.5. of Qrder. No. R4 2005-0080 » “
‘ states “This Order ahd Condmona Walver shall became eﬁectzve on- November 3, 2005
 and explre on November 3, 2010 exceptfor enforcement purposes untess rescmded

[ renewed or extended by the Reglonal Board" temphasrs added)

&'.

E ' Replv to Flrth Aff irmative Defense (tmproper Tau

Respondent mc[udes no !egat authonty and tnsutt” crent faots to ~support its

. ";, '. .

proposrtion that the Regional Board has imposed a ‘cax Respondent further fails. to '

explam how, the tees 1mposed by the Condxtional Warver program even oonstztute atax.

*RespOndent cames the burden of provmg the existence or thls affi rmatlve derense

Respondent has failed-to do'se. As pled, Respondent’s purported aﬁ"rrmatrve defense is.

- no more than a conc!usory statement of. op:mon and Iaw

- Under the doctrme of ooltateral estoppel,. Respondent is also precluded from".

- ¢on Lestmg the vai;d;ty of any fee lmposed by Order No. R4—2005 0080 or, Order No R4~- b
| 201 0-01 86 Condrz‘ronai Wa/ver of Waste D/scharge Requ;rements for: D!scharges from -

Imgated Lands wzthln z‘he Los Angeies Region. (Wat Code:§ 13330(d) ) Coiiatera!

that were htxgated and determmed in a pnor prooeeomg (Luczdo Ve Super/or Cowf (1898) ’

’2005-0080 whloh prov;des that rndxvndua disohargers, or drscharger groups, shati pay a

fee {o the State Water Board in. oompllance with the fee schedule contained in Title 23 of o

the California Code of Regulatxons On October 7 2010, the Reglonal Board renewed y

the Conditional Walverthrough issuance of Order No. R4-201 0-0188. Respondent could: -

8-
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| Board'denied revrew ReSpondent could have a filed:a petition for writ of mandate, as

'proper procedure for challenglng the fee is for Respondént to: enro!l in thie Conditional

f Warver, refuse to pay-the fee, (or pay under protest and -demand a-refund).__a_nd then; :

| petition for review under'the afo':rementIOned Wat’er*Codze"Se'thions} 1'8320 andf'1 3330 if

‘ the Regtonal Board refuses toraceept the &nroliment for fa;iure to pay ‘the fee Even if the.
fee were to be deemed mvahd at some tlme in the future; the :nvahdltyzo he fee ould

_"not constxtute a defense to thxs enforcement actron '

g 'F'.'. " Repl Lto erth Affrrmatlve Defense {Offset: and Excuse from Comphance)

;of its property, ano cxtes to no lega] authority that thrs aiteged envrronmentat and
"_ecologxcal benefit” constltutes an: afflrmatlve defense to the enforcement actron Further
'Respondent mctudes a solutely no evndence for substantlate its clarms that lt has’ lost
money every year to m'alntaln the alleged™ envrronmentat and ecotoglca[ beneﬂts :

) Although grventheopportumty,, Res_pondent ch_ose.-to submit no -docu__mentatlonﬁ-

| “whatsoever on'its financial status: -
|'G.  Replyto Severth Affir‘rnative' Def:'enee'-'(Estoppej” SR

proposition that theReglonal Board “should'be estopped from assertlng that Respondent

have filed a petrtlon with'the State Water Board pursuant to Water: Code section 13320
chaltengrng Order No R4~2005 0080-and/for Order No. R4-2010- 0186 IFithe: State Water

prescribed by Water Code’ section- 13330 Because no petition was: ﬂled the Orders and |

\-the-imposition of fees pursuant to- the Orders, are final-and:riotsubject toreview: Wat

Code, § 13330(d)) A _ |
. ‘Evenif the doctnne of cottateral estoppel does not prectude Respondent from

challenging the fee |mposed under Order No.' R4:2005- 0080 or No, R4- 2010 0188, the

Respondent mcludes no: evrdence whatsoever to support lts c[alrn that lt has '

provtded great env1ronmental and’ ecologacat beneﬂt” to the'public from the management o

Respondent includes no legal authority and’ Insuﬁ"ment facts ‘to support

PROSECUTION TEAM'S REPLY BRIEF
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| must comply with the Coriditional Waiver or that it must be enfoll in'the Ventura: County

- Farm Bureau.” Respondent carries the burden of proving the gXistence of this &ffir rmatrve

der'_e'ns'e,!tnbc'luding- all:-necessary elemights. Respondent hasfalte‘dito doso. AS pled,
Res‘pondent’s purpoited affirmative defense of estoppel is no more than a condlusory
statement of opiriion and law. e ' |

’ The Prosecutnon Team agrees that Respondent mformed the Prosecutlorr Team in

| -the: summer "of 2040 that Respondent was explefing: the posstbtllty of formmg an

| organrzatxon that would be’ mdependent of VCA!LG Ag.such;. Respondent stated thatit

was gomg to serd & tetter to. 6ther nonenrolled agncuttural landowrers'in'Ventura Colinty

':to.deter.mlne their interest in forining such a group. At thattire, the« Prosecutron Team did|
- réduest (but by ho means “insisted”) to see" 4 draft of Résporident’si1&tter before |t was
| sentto the no’nenroiled‘landownet‘s- Respofident was kind enbugh to: provide a draftfo

| the: Prosedution, Team A% stated in Rebetea Véiga Nascnmentos emdi {o Paul Beck on:

September 21, 2010 when Ms Nascimento! relayed the Prosecution TéanTs coerhments

| on the draft letter, the comments were-solely provrded SO that recipients of the !etter were .

| given: aoourate mformatxon concemmg the Reglonat Board #ghd its' Conditional Warver for |

» rmgated lands:prograri: Ms Nasczmento also: mformed Respondent that the Prosecutlon
Teath was neither supporttng nor-endorsing the letter nor did sending:the letter fo other
none‘nrotted 1an’downers resotve--the pendmg Comptaint As such, the Prosecution Team's:

- Zcomments Were fimited to correctmg severdl factual misstatements that were in the draft '

tetter Most of the factial errors conderned statements ifithé draft letter that either stated

" of: xmphed that al nonenrolled egrlcutturat landowners were the subject ofa pendtng

enforcement actiori. As explained; that was, and still is, not the Gase.-Not all. of the -

| unenrolled Iandowners are also presently the subject. of a.periditig enforcemerit Actioh

| suchas reoerv;ng an admmtstratrve cxvnt habthty complamt Thus tI was reasonabte and

appropnate for the Prosecutton Team fo request that Respondent correct the factual
etrors in the Jetter soas not to provide unenrolled landowner‘s wrth faise tnfonnatlon

Respondent further includes a cursory statement: that the tetter was no loriger

' Paosecunou TEAM'S REPLY BRIEF.
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viable after the Prosecution Team prowded its Comments “which ensured’ that

i Respondent would not be able to accomplish its inteénded purpose in formutatmg and

2

attorneys fees under the Cahtorma Prlvate Attomey General Doctrme The burd_

“California Private Attorney General Doctrine: (Ebb,eits_PassForest .Watch‘.v. __Ca/, Dapt.- of |
Forsstry and Fire Protection (2010) 187 Cal.App.4th 376, 381, review den. Nov.10, |

3 notice as to what facts glve rise to the Respondents prayer The Prosecutlon Team

21l

26 '.w1tnesses based on sub;ect matter and requested that promptly upon recetpt of -

274 Respondents Obje,ctaons and Responses, the _Board s Pro\secutton Team stipulate to-

| iden:tit-y"and produce the witnesses described and referred to'in the foregoing categories

pxr_cutattng such a letter.” Respondent utterly fails to’ expiam how its letter was no longer

viable and how the Prosecution Team’s comments prevented Respondent from{:'

incorporating the Prosecution Team’s oomments, to nonenrolled landowners. The
Prosecution Team did riot; and simply could not, prevent Respondent from _se_”n-dinvg.:the
letter. © B - : ' '

: “REPLY TO RESPONDENT 5 PRAYER

Respondent mctudes no facts. or legal guthority for its prOpOSt'(lOl’] that it can and
shou!d be awarded;;ts attorney s fees and eXpenses. ‘Respondent_further'failstoshow.'

how.it'is 'a'cti'rtg’as ‘aipriyate:attome‘y gene’ral'in this matter that diese'rves*-an -'ayva=rd of '

the Respondent to establish each prerequnstte to-an award of attorney sifees under the

2:01'0 )} Moreover Respondent’s cursory statement does’ not put the Proseoutton Team on’

contends that Respondent cannot provtde any tacts jUStlfy!ng an award of attomeys fees

smoe none exist. Therefore Respondent s prayer should be demed

** REPLY TO RESPONDENT'S WITNESSES

“The Prosecutton Team objects to Respondent s w;tnesses numbered ! through 5.
The thnesses numbered 1 through 5 were not specnfoalty identified by name Rather in

language that reads itke a subpoena Respondent provuded a vague descrlptlon of

PROSECUTION TEAM'S REPLY BRIEF © ,
T -11-

- EE
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_ subpoena any thness

numbered 1 through 5, above, for éXamihat‘ronvby“R'éspondent- af the hea'r-'ing."-Un[es.s'

i -orde%éd-by*the Hearing Panel; the Prosectition Tearm will »ne‘itihé'r.stiputatefto iden‘tify”nor

produce any witnesses as requested by Respondent The Prosectition Team has no

. obligation 16 identify Respondent’s own:withesses; only. Respondent has thatduty.

Morgover, Res_pondent’s-aetrons ‘tonstitute an improper attempt"at late drscover-y. The

| Conipldint in this'mattér was isstéed o Re'spon'dent o\'/:er'dn'eeye,ar age on-February 1 8,

. 2010. Res‘pdndentgha's therefor;e had .a'rr__zpte opportunityt’otbdnd uctany diseovery |

' ‘_ regarding this matter, which included subpoenaing» witnesse_s. Further.more, pursuant fo
Section ll~(Ayailaﬁi'li_ty.df..D@cumen_fS) of the Notice-of Fﬁlbtic;Hedﬁng dated February 18, - .
- 2010.and the Revised Notice of Public Heartng dated&De‘cémbe'r:-T 7 ,"'20-1-.0", ‘Responde’nt

- was- notified thatit sould: eonduct a file review. of the:administrétive 're'c'ord for this matter. *
ie .Respondent chiose not to conduct any discovery’ at at! pnor torits wntten submrssion |
deadline of February 18; 201@ Accotdrngiy, Respondent should not be al!oWed to do S0 | R'
| mow.: . Lot i N TR R

- The. Pros‘eeu'ﬂon Téam has'already identified its witn‘es'se's‘ f r‘st'i'nttxe preiirninéry
A Hearmg Panel bind&r sent to Respondent on or about January 26,2011, and second in

" thefi nal Hearing: Panel binder sent to- Respondent and the Heanng Panel on'or.gbout

| March 7, 2041, All of the Prosecttion Team s'identified witnesses that testrfy before the ’
Hearing. Panet will be avarlab lefor cross—examxnatron, lr Respondent desrres tocall any of _
the Prosecutxon Team w;tnesses as'its own. w;tness then Respondent must-subpoena )

the mdeual wrtnesses and pay any necessary thness fees. If Respondent chooses to -

y! -quash the subpoena based on any- and all-appropriate legal grounds

* The Prosecution Team has no objeotions to. Respondent‘s withesses numbered 6

(Pat Thomas) -and.7 (David Park). However,. Respondent submitted absolutely no.

evidénce when it filed its Objections and Responses dated February 186, 2011, xnctud_ing

- any ﬁnancra! mfo’rmatron on the value of crops produced on. the Pproperty. and

) Respondent s ablhty to pay the recommended administrative civil hablhty amount; Thus to

:fresponse to this Repiy Brxef the Prosecutlon Team:will. move to i

PROSECUTION TEAM'S REPLY BRIEF
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the extent that Ms. Thomas and/or Mr. Park testify to'f'aéts not.previously raised in
‘Respondéent's Objections and Reép'o,nses,».or are not supported 'by:-a‘h-y.evidence, the. .
’Prosecution Team reserves its right toraise cbjections COncerning the witness' testimony

at the hearing.

i --—T&'h’-e—P-ro's?e’ou-tion:-~'-F=e‘a-m=o'bjec’t-s=toeR-es-p<3ndfe‘n'-t-f‘s"ur-'i-reaso‘nab-le-‘e‘sti-mate~th‘at:"rt-=wit!'---'-'---'-'

' need a minimum of eight:{8):-hours to examine its' witnesses. Responderit fails to include’

-any explanation as to why eight (8)-hours is reason‘abte and/or necessary and why it
would not be able '»to_orovide an adequate defense-‘in“les’e time. The Prosecution T‘eam"s
Co_mp'l'aintvts"predioated on'the.Respondent's failure to 'ﬁvle.aiNotice A‘of‘»lntentor a report of
waste discharge, afterteceiving notice to-do 50, As'suchy the-aiiega'ti'on's in‘the ,Comp_!aintﬁ' b,
and the penalty calculation are not;oomplexmattersthat require a lengthy hearing. The :
‘Prosecution Team reque's't's--tha’t‘th'e Heariné Panel allocate’Respondent a;.reasonabil'e_:,.
-amouﬁr of time for: its~preeentétion : ' e E

. The Prosecutron Teamn antrcrpates that it will- need ro more than 1 hour for rts
presentatron whrch rncludes its case—ln-chlef cross exarnrnatron of Respondent’

one (1) hour forits presentatlon the Prosecutron Team requests equal tame

REPLY TO RESPONDENT S DOCUMENTS -

The Prosecut[on ‘Team'has no objectlon to Respondents doouments numbered 1 1
”""(F:;etter dated January 31- 2011 from Paul A. Beck to -Rebecca Velga Nasmmento)?_--v_v
_(Emall dated February 10, 2011 from Jennlfer Fordyce to Paul A Beck) ‘and 3
' (Memorandum to File'dated November 17; 2009) Whrle Respondent failed to: molude
these documents with its: Ob}ectlons and Responses Respondent's: dooument number 3
was aiready includediin’ the prehmjnary Hearing Binder and: wq-ll.al_so.b}e--lnoludedz_mv the e
final Hearing' Binder. Resoondent."s documents numberad 1 ~and.‘,‘2:vV\rere not ’in‘olu'd_e‘d}.vin
'-‘the-preliminary'Hearin‘g Binder.since they did.not.exiet-'when the '«'p‘relimin,ary-Hearing-f-:.

Binder was created. They will, however, be includéd in the final Hearing Binder. -

—

"PROSECUTION TEAM'S REPLY BRIEF o
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* The Prosscution-Team objeststo Respondent’s additional d‘o_ouments numbered 1 |
| through 6. Like Respondérit's witnesses, Resporideritis:doguments.numbered 1 through 6
| werg not spécifically ideéntified by Rarie, for wefe they provided {o the PrOSeoution Team.

Rather, in language that reads like a subpoena, Respondent provided a vague description|

of documents based on ‘Ssubject riatter and requested “that the Pfosecution Team,
pror'np'tly upon its receipt [of Respondent's Objettions and Respenses]; stipulate in wiiting

o produce the doguments described in.;cartégones 1ihrough 6; [] at a'reasénable time -

. gnid’ plaoe.to permit Respondent’s inspection and copying: thereof arid to fatilitste
Respondarit's introduction of such doguments or pertions thereof into evidence-at the

: hearmg % Unless: ordered by the Hedring Panel, the Prasecuition Team will hgither: =

stlpulate to-nor prodiice any documents s reqUested by Respandsent: Ths Proseoutlon

Team has rio obligation to ideritify and/or produce doouments that Respondent mtends to |
use as evrdence at the hearing; onty Respondernit has. that duty Moreover, Respondents 1_

actiong constxtute an impraper attem ptat !ate discovery. The Complaint.in this matter was

1ssued 1o. Respondent DVer one- year ago oh February 18, 2@1@ Respondent has,

included subpoena(ng documents Furthermore pursuantto Section 1l (Avaxlabmty of”

.Doouments) of the Notace of Public Heanng dated February 18,2010 and rhe Revised :
Notice of Pubhc Heanng dated Deoember 17, 2010, Respondent was. nofified that it couid .
-gonduct.a ﬁ]e review of the administrative record for thts matter Respondent chose: not to V

|| condugt any dxsoovery at.all prior. to its"writfen. submxssron deadhne of February 18,. 201 O

and further chose Hot fo sdbmrt any addmonat documents wtth its: February 16 2010

- submission. 'Accordmgly,*Respondent should not--be allowed to-do $o nEwW. -
The Prosecution Team has atready provsded Respondent with the doctithents.and ,

. evldenoe the Prosecution Teams intends to rely on, first in the prelifninary Hearing Panei |
“binder sent- to Respondent on or about Jan‘uary-26, 2011, and second in the final Hearing :
Pangl binder sent to, Respondent and the Hearing Parel on orabout March.7, 2014. Ifit | .

' chooses, Respondent may also_rely on documents in the Hearing Pane]:binder..‘]f.

PROSECUTION TEAM'S REPLY BRIEF
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) 1 Respondent desires‘ to introduce any additional doonments in the possession of’the.
2 || Regional Board, then Respondent must subpoena the production of documerits and pay
- 31| any neoessary costs. If Respondent chooses to subpoena the production’ of documents in
4 | response to this Reply Bnef,_ the Prosecution Team will. move to quash the subpoena
< or" =5l tiisectorrany andalappropYite oA grOds; - v e et

sl ' '
T . REQUEST FOR PREHEARING CONFERENCE

gf * 8| The Prosecution Team requests a préhearing conférence {o address the proced'ural-and

; 9 evidentiary object:ons razsed in this Reply Brief before March 11, 2011 'S0 that the heanng‘i

j ’ 10 will be conducted as' efﬂment]y as possnble '

12 Respectiully submitted,

- 14 Mﬁ”/b %{\"MM/CL) . , . VD.ate: 47)'11'4 ;ZDU

oy | Jéhnifer Fordyce .~ U ' B
15 Attorney for the Prosecution Team

17
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‘ ‘WIth “the Regzonél Board S- CondltlonaIWaxver 0
from lrrigated Lands with the Los Angeles Region, Order No. R4:20055

]. HEARING DATE AND LOCATiON

Date:. March 17,201 1

. HEARING PANEL OF THE : )
CALIFORN]A REGIONAL WATER QUALITY CONTROL' BOARD
LOS AN'GELES REGION R

320 W. 4" Street, Suite 200 . " ACLC:No::R4+2010:0023
Los Angeles, California 90013 , R
(213) 576-6600

REVISED NOTICE OF PUBLIC'HEARING »AND‘IHEARING;PROEED‘BRES; e

TO CONSIDER AN ADMINISTRATIVE-GIVIL LlABlLlTY COMPLAXNT
AND PROPOS COMMENDATIONS o

DISCHARGER

aste Disoharge Requlreme

Waiver), cr a report of waste dtscharge for an lndlwdual waste dascharg

dxscharge permit,

Pursuant to Water Code section -13228.14, ‘a Hearing Panel

(“Regional Board") will-convene a hearing to hear evidence, determine facts, and to propose a

" recommendation to the Regnonal Board about resolution of the ACLC:

This notice sets forth procedures:and outlines the_';:p,rc)c;es_s_,i_q 'be_?_use_dfat this hear"ilsrjﬁg,“f

Time: 9:00 AM.
Place: TBD

Exhibit 11
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. AVAILABILITY OF DOCUMENTS

The AGLC and other documents concerning the subject of the ACLC are avaxlable for inspection
and copying between the hours of 8:00 a.m. and 5:00 p.m. at the following address;

California Regional Water Quality Control Board
Los Angeles Region

320 West 4" Street, Suite 200

- Los Angeles, CA 90013

Arrangements for file review and/or obtaining copies of the documents may be made by
contacting the Case Manager of the Prosecution Team (identified in section V below}. Comments
received, the Prosecution Team's proposed Hearing Panel Report and Order, and other
subsequent relevant documents will be available as they are received or generated.

The entire file will become a part of the administrative rec_:ord 'of ’ch'is,‘proceeding, irrespective of .

whether individual documents are specifically referenced during the hearing or-contained in the
Hearing Panel binder. However, the entire file might not be present at the hearing. Shouid-any
parties or interested persons desire that the Prosecution Team bring to the hearing any-particular
documents. that are not included in the Hearing Panel binder, they must submit a written or
electronic request to the Case Manager of the Prosecution Team: (zdentrf ed in.section V'below) so
that it is received by &: 00 pm on Eebruary 25, 2011. The request riust identify the documents
with enough specificity for, the Prosecution Team to locate them. (Documents.in the Hearing

Panel binder will be present at the hearing.)

il. NATURE OF HEARING

© This will be .a formal adjudicative hearmg pursuant to section 648 et segq. of Title 23 of the
California Code of Regulations. Chapter 5 of the California Administrative Procedure Act
* (commencing with section 11500 of the Government Code) relating to formal adjudicative

hearings does not apply to adjudicative hearmgs before the Regional Board, except as otherwise .

specified in the above-referenced regulations.

IV, PARTIES TO THE HEARING

The fell‘oyving are the parties to this p'roceedir]g:

1. Balcom Ranch ' _
L2 Regional Board Staff Prosecution Team

All other persons who wish fo participate in'the hearmg as a designated party shall- request party
status by submitting a written or electronic request fo the Legal Adviser to the- Hearing Panel

identified in section VIl below 'so that it is received by 5:00 pm on January 31, 2011. All . '
requests for designation as-a party shall include the name, phone number, and email address of

the person who is designated to receive notices about thls proceeding. The: request shall- also

include a statement explaining the reasons for their request {e.g., how the issues {o be addressed .

. in the hearing and the potential actions by the Regional Board affect the person), and a statement
explaining why the ‘parties designated above do not adequately represent the person’s interest.
The requesting party will.be nofified before the hearing whether the request.is granted AH parties

will be-notified if other persons are.so. desngna‘ted .

Exhibit 11
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- panel (identified below). o : e

. Manager

V. COMMUNICATIONS WITH THE PROSECUTION TEAM - -, . ..

lifc ninistrative:Rrocedure Act requires the.Regional B Jo.se
and#adjudicative functions .in-matters that are prosecutorial- in. natuu LA
comprrsed of: Regronal Board enforcement and other:staff, _wrtl::Serve,‘

rssue ._nvolved in this proceed‘lng wrth any. of the Board Members or the ad\\.

Any communication with the Prosecution Team prior to'the hearrng shouldub-e:Adlrected {0 the‘Case

Rebecca Velga Nascrmento
320 W. 4™ Street, Suite 200
Los Angeles, CA 90013

(213) 576-6784
rveiga@waterboards.ca.gov

Vi PUBLIC COMMENTS AND SUBMITTAL OF EVIDENCE -

A. Submitials By Parties.

Not later than January 28, 2011, the Prosecution Team will send the partres a pretrmma Hearing
Panel binder containing the most pertinent documents: related: o this, proceeding and a
PowerPoint presentation; which summarizes the evidence and testn‘nony that the Prosecutron
Team will, present and rely upon atthe heanng : : L

'_Bajloom'Ranch is requrred tosubmrt’

1).Any-additional documents or. evrdence the Party wants the: Hearrng Panel.to:consider;
2) Asummary-of any Iegal and techmcal arguments and test|mony the. Party:intends 1o

present;
3) The:name.of: each wrtness rf any, whom the Party lntends 1o call at the. hearlng, and

4) A statement regardlng how much time the' Party needs to present the:case -
to the attentron of the Case Manaoer of the Prosecutron Team (as rdentn‘ted above) and other
listed above must be received by the deadhne oF it may be excluded from consroera’uon by the

Hearing'Panel:. The Prosecution-Team-shalf have the. nght to present addmonal evrdence in.
rebuttaI of matters submrtted by any other pérty. - :

“The Prosecution.Team w1|1 send to-the Heanng Panel and the: parties a ﬂnal Heanng Panel.

blnoer no later than March 7 2011.

Exhibit 11




B. Submitials By Interested Pérsons.

* Persons who are not designated as parties, above, that wish fo commient tpon or object to the

proposed ACLC, or submit evidence for the Hearing Panel to consider, are invited to submit them

in' writing to.the Prosecution Team (ag identified above). To be evaluated and responded o by -

the Prosecution Team, included in the final Hearing Panel binder, and fully. considered by the -

Hearing Panel in advance of the h&aring, any such written materials must be received by 5:00 pm

on January 18, 2011. If possible, please submit written comments in Word format electronically
to rveiga@waterboards.ca.gov. Interested pefsons should be  aware the Regional Board is

entitled {0 settle this matter without further notice, and therefore a timely submittal by this date

may be the only opportunity to comment upon the subject of this ACLC. [f the hearing proceeds

as scheduled, the Hearing Panel will also receive oral comments from any person durmg the
‘hearing {see below)." .

© VIL. HEARING PROCEbURES '

,

Adjudicative proceedmgs before the Hearmg Panel generally will be’ conducted in the followxng

order:

Opening statement by Hearing Panel Chair
Administration of oath to persons who intend- to testify
Prosecution Team presentatxon :
‘Discharger presentation :
Designated part;es presentation (xf applicable)
Interested persons’ comments.
Prosecution Team rebuttal
Questions from Hearing Panel
Deliberations:{in open or closed session)
Announcement of recommendation to the: Regtonal Board.

| While this is a formal administrative proceeding, the Hearing Panel does not genera[iy require the

cross examination of witnesses, or other procedures not specnﬁed in this' notice, that might
typically be .expected of parties in.a courtroom :

Parties will be advised by the Hearing Panel after the receipt of public comments, but prior to the
date of the hearing, of the amount of time each party will be allocated for presentations. That

decision will be based upon the complexity and the number of issues Under consideration, the

extent to which the parties have coordinated; the number of parties and interested persons
anticipated, and the time available for the hearing: The parties should contact the Case Manager
by 5:00 pm on February 16,2011 to state how much time they believe is necessary for their

-presentations (see ‘Section ‘VI. A above) lt is the Regionatl Board’s intent that reasonable

feguests beaccommodated.

lnterestéd persons are invited to attend the hearing and present oral comments. Interested
persons may be limited to approximately five (5) minutes. each, for their presentations, in the

- discretion of the Chair, depending on the number of persons. wishing to be heard. Persons \Mth

similar concerns or opnnlons are encouraged to choose one representatlve fo.speak.

For accuracy of the record, all important testimony should be in writing, and delivered as set forth

above. All written materials must be received by the deadlines identified in Section IV.A. and IV.B,,
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above, or it may be excluded from consideration by the Hearing Panel. The Hearing Panel will
include in the admlmstratnve record written transcnptxons of oral testimony or co de.at

B

TH THE HEARING. PANEL. ..

| A Ex Parte Communications Prohibite‘d.

~ As an adjudicative proceeding, Regional Board members and-their advisors may no‘r dlscuss the

subject of this hearing with any person, except during the pubhc hearing itself, except.in the limited
circumstances .and manner described in this notice. Any communications to the Regional
Board, Hearing Panel, or Hearing Panel Advisors before the hearing must also be copled to
the Prosecutlon Team.and other Party(xes) as identified above,

B. Hearlnq Panel Advisors.

TheHearing Panel will be advised before and dufing tbe hearing by Chief Deputy Executive
Officer Deb Smith, and .a Legal Advisor, Mr. Jeff Ogata,. Senior Staff Counsel for the Regional

Board.. Neither Ms. Smith nor ‘Mr. Ogata have exercised any authority .or discretion over the .~

- Prosecution Team or.advised them with respect to this matter.

C Objectlons to manner of hearing and resojuiion of any. other issues.

1. Parties or mterested persons with procedural requests different from or ou,ts'ide of'the scope of -
this notice should- contact the Case Manager at any time, who will try to’ accommodate the .

reqguests. Agreements. between a party and the Prosecutxon Team will generally be accepted by
the Hearing Panel .as-stipulations.

2. Objections fo {a) any procedurefto be used or not used durin'g this hearing, {(b) any documents
or other evidence submitted by the Prosecution Team, or (c) any other matter set forth in this

notice, must be submitted in writing and received by the Legal Advisor to the Hearlng Panel '

(xdentn‘led below) by 5:00 pm on’ February 186, 20711.

Jeff Ogata

State Water Resources Control Board
1001 1 Street, 22™ Floor
Sacramento, CA 95814

(916) 341-5190
jogata@waterboards.ca.gov

Untimely objéctions will be deemed Wwaived. Procedural objections about the matters
contained in this notice will not be entertained at the hearing. ‘Further, except as otherwise
stipulated, ‘any procedure not specified in this hearing notice will be. deemed waived
pursuant to section 648(d) of Title 23 of the California Code of Reguiatlons uriless a timely

objectlon is filed.

3. Any issues outS|de the scope of those described.in.section C.2, above, that cannot be resolved -

by stipulation shall be brought-to the attention of the Legal Advisor to.the Hearing Panel, as:set
forth in section C.2, by 5:00 pm on February 18, 2011 if possible, and if not possible, then at the
earlisst possible time with an explanation about why the issue could not have been raised sooner,

Exhibit 11




IX. QUESTIONS

If you have any questions about this notice, please contact as appropriate, the Case Manager of
the Prosecution Team, or the Legal Advisor to the Hearing Panel as described above.

- Date: December 17,2010

U-BLA
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From: = Jennifer Fordyce

To: ' pab@pablaw.org

cec: Jenny Newman; Rasmussen, Paula; Verga Nasolmento Rebeoca

Date: . 2/10/2011.3:55 PM

Subject:- Reglonal Water Quallty Control Board Balcom Ranch (ACL Complarnt No R4-
2010-0023) _ _

Dear.Mr. Beck:

This-email is in response to your email to Rebecca Veiga:Nascimento dated February 2, 2014;
which included & letter dated January 31, 2011. Like you, we want to-keep the dialogue
between Balcom Ranchandthe Proseou’uon Tean as.constructive as possible. ‘Accordingly; -
you should have already received the preliminary Hearing Panel binder containing the
Prosecution Team'’s evidence and summary of testimony for the March 17, 2011 hearing. As
the Prosecution Team has not received a response to the Complaint from Balcom Ranch, we "

- -look forward to receiving Balcom Ranch's written submission on or before February 16, 2011.

As a.reminder, in accordance with the Revised Notice of Public Hearing dated December 17,
2010, Balcom Ranch is required to submit by February 16, 2011: 1)-any additional documents

or evidence Balcom Ranch wants the Hearing Panel to consider; 2) a summary-of ‘any-legal’ and,-
‘technical arguments and testimony Balcom Ranch intends to present at the hearing;:3).the .-
‘name of each witness that Balcom Ranch intends to call at the hearing, and 4) a statemenit

regarding how much time. Balcom Ranch needs to present its case. Once we receive Balcom'. -

;Ranch s written submission on or before that deadline, we:will be able to engage.in'd.more:

‘meaningful discussion concerning the merits: of this enforcement action and the concerns you
raised in your letter.. At that time, the Prosecution Team would also be amenable to oonvenm_g
another meeting with Balcom Ranch to. discuss. a -possible settiement.of this matter. prior to the

March 17,.2011 hearing. In the meantime, your letter contained some maoourate assertlons that: _

warrant a response at this time.

When we et with‘you and your clients on July 15, 2010, we agree that you rnfor'med us that
Balcom:Ranch was-exploring the possibility of formmg an organization that would:be

- independent of the Ventura County Farm Bureau. As such, you stated that you were going to
send a letter to other nonenrolled agricultural.Jandowners in Ventura Counity to-see if they would -

be interested in forming such a group. As'you stated, we did request to see a draft of the letter
before-it was sent to the nonenrolled landowners. You were kind enough to provide o us with a

o draft, which we appreciated. However, as stated in Ms:. Nascimento's-email to you.on

September 21, 2010 when she relayed our comments on the draft letter, .our comments wére
solely provrded so- that recipients of the-letter were given.accurate information. concerning the
Regional Board and its Conditional Waiver for irrigated lands program. Ms. Nascimento also
informed you that we were not supporting or endorsing the letter, nor did sending the letter to
other'nonenrolled landowners resolve the pending Complalnt As such, our comments were.
limitedto- correcting several factual misstatements that were in the draft letter. Most of these
factual errors concerned statements in‘the draft letter that lmphed that all nonenrolled -
agricultural landowners were the subject of a pending enforcement action. As we explained,
that was, and still is, not the case. While almost all of the nonenrolled landowners.in Ventura
County have received a Notice of Violation letter from the Regional Board, it is true- that not.all

- of these landowners are also presently the subject of a-pending enforcement action such as

receiving an administrative civil liability complaint. While it is our desire that-every landowner
come into compliance-immediately, it is impossible for staff of the'Regional Board to'bring:an
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. [(B737257) Jenriter Fordyee - Regional Waler Qually Control Board - Balcom Ranch (AGL Complaint Ne. RA-2010-00 Page 2
enqucement action against every nonenrolled [andowner at the same .time given-‘the Regional R
Board's limited staff resources and mandatory furloughs.-Accordingly,-Regio‘nal Board staff
priorifizes its enforcement actions against nonenrolled agricultural Jandowners based on factors
such as the size of the parcel and the parcel's proximity to a waterbody. Using these criteria, .

Balcom Ranch was selected as appropriate for enforcement given the large acreage that

Balcom Ranch owns, as well as the fact that the Balcom Ranch’s parcels are adjacent {o the

Santa Clara River. Once this matter is resolved, Regional Board staff will continue its efforts to -

bring enforcement actions against other nonenrolled landowners. '

I your letter, you also asked whether there was “some other more acceptable .but:cobperative '

course of action that would obviate such an adversarial result.” As | stated above, once we
‘receive Balcom Ranch’s written:submissjon pursuant-to the Revised Notice of Public Hearing,

the Prosecution Team would be amenable to convening another meeting with Balcom Ranch to

discuss a possible settlement of this matter priorto-the March 17, 2011 hearing.

If you would like to discuss this.matter further, please contact me at the information below.

Sincérely,

Jennifer Fordyce . : ' ,

[ egal-Advisor to. the Prosecution Team

***;kf****-k*-k**- ek ko Saa )

JenniferL. Fordyce, Staff Counsel

Office of Chief-Counsel |

State Water Resources:Control Board

10011 Street, 22nd floor : : .
Sacramento, CA 95814 R N
‘Phone - (916) 324-6682

Fax-(916) 341-5198 .

Email - ffordvce@waterboards.ca.qov

Y-S
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} LindsS. Adams
Secretary for

Environmental
Proiection

e

| STATE OF CALIFORNIA - e
REGIONAL WATER QUALITY CONTROL BOARD ’
'LOS ANGELES REGION
in the matter of: ) . Complaint No. R4-2010-0023
| ) - ,4
| Balcom Ranch . ) Pursuantto CaliforniaWater Code § 13261
21099 South MountainRoad -~ - .1}~ For Violations of
Santa Paula, CA 93060 = o o _ s
‘ ) _ California Water Code § 13260

YOU ARE HEREBY GIVEN NOTICE THAT: -

1.

Balcom Raﬁch (hereinafter, the “Discharger”), a commercial irrigated farminig. operation

losated at 21099 South Mountain Road in the City of Santa Paula, Ventura. County, with

Assessor Parcel Numbers (APNs) 046-0-150-140 ‘and’.046-0-150-320,. is alleged to have

' violated provisions of law for which the -California Regional:Water Quality Control Board,

o  requested by the-Regional Board. . -

Los Angeles Region:(Regional Bdard) may impose admihistrative civil liability pursuant to

" “section 13261 of the California Water Code (CWC). = .

~The ,DisCh_arger is: alleged t6 have violated CWG § 413260 by: falling fo submit-a Notice of
Intent to comply with the Regional Board's ‘Conditional ‘Waiver:of Waste: Discharge

Requirements for Discharges from Irrigated Lands with the:Los Angeles Region,-Order No.
R4-2005-0080 or, alternatively; by failing to submit.a report of waste discharge, when so

' ‘A'_h.earirjgﬁ :-wi,lli';‘blejcﬁbhduéted on this Complaint by the ‘Régional Board: or-a Regional ‘Board -
'Hedring. Panel (Hearing Panel) within 90 days " after service ‘of this' Complaint on the

. Discharger pursuant to"CWC- §§ 13228.14 and 13323, unless the. Discharger: waives the
" hearing and pays the recommended penalty of - $35,700 ‘by ‘March 22;2010.  The
Discharger's representative(s) will have ‘an: opportunity to beheard: and. to- contest the -
'~ allegations in this: Comiplaint and ‘the-imposition-of civil-liability by the Regiorial.Board. The:

Notice of Public Hearing that accompanies this Complaint contains the'date, time, location,

and specific procedures of the scheduled hearing.  *~

- At the hearing; the Regional Board will. consider whether fo affirm, incr_ease,,_d'e'cre‘ase,, or:
_ reject the recommended administrative fiability, or”whether-to-refer ‘the: matter to the:

‘ | Attorney General for recovery of judicial civil liability-in.a greatér:amount. The Regional
. ‘Board r:n_ay also take any other action appropriate as a result of the hearing.” - B

41
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Balcom Ranch
Admrmstraﬁve Civil L;ability Complamt No. R4-2010-0023

THE FOLLOWING FACTS ARE THE BASIS FOR THE ALLEGED ViOLATIONS IN THIS

MATTER:

-

10.

11,

Balcom R;cmch owns and operates a 108-acre commercial irri.gated.farming operation that

is'located at 21099 South Mountain Road in Santa Paula, California, which is located near
the interseciion of South Mountain Road and Balcom Canyon: Road. The APNs for these

‘sites”are 046-0-150-140 and 046-0-150-320. Balcom Ranch’s mailing address is 943 S.

Burnside Avenue, Los Angeles, CA 90036..

The Regional Board adopted the Conditional Waiver of Waste Discharge Requirements for

" Discharges from Irrigated Lands with the Los Angeles Region, Order No. R4-2005-0080 "~

{Conditional Waiver) on November 3, 2005. The Conditional Waiver applies to wastewater

(irrigation and stormwater runoff) discharged from irrigated agricultural operations in the .-

Los Angeles Region, which includes the coastal watersheds of Los Angeles and Ventura
Countles :

The Condlttona{ Waiver required all commercla! irrigated farming, operations in the Los
Angeles Region to submit a Notice of Intent, Monitoring and Reporting Program (MRP) -
Plan, and Qualily Assurance Project Plan (QAPP), individually or as a member of a . -
- Discharger Group, to comply with the Conditional Waiver by August 3, 2006, pursuant io
California Water Code Section 13260. Public notification regardmg the adoption of ihis
program included a Notice of Public Hearing on August 30,-2005, a September 27, 2005 .

newspaper notice published in the Ventura County Star, Thousand -Oaks .Star, Oxnard:

Star, Simi Valley- Star, Moorpark -Star, and Camarillo Star, as well as & lefter maﬂed o

agriculiure stakeholders:(addressed to interested parties) on April 17, 2008.

* According to available records, including information. from-the: Ventura County Assessor -
and a- Regional Board staff site visit on November 17, 2009, Balcom Rarich-owns and/or =~ -

operates irrigated land and is subject o the Condmonal Walver

On January 23, 2007, the Regxonai Board's Executive Officer sent an offi mal ‘nofice .
entitled “Notice to Comply with the Conditional Waiver of Waste stcharge Requirements:

for Discharges from ‘lrrigated :Lands within the Los Angeles Region.” This Notice to

Comply directed-the Dlscharger to comply with the terms of the Conditional Waiver by first. -
submitting a-Notice of Intent, MRP Plan, and a QAPP, individually or-as a member of a. -
Discharger Group. Alternatively, if the D:scharger did not enroll in the Conditional Waiver;: -

the. Discharger was required to submit a report of waste discharge in.order-to apply for an.
individual waste discharge permit. Finally, if the property ‘was not.commercially irfigated
agriculttre, and therefore not subject to the Conditional Waiver, the Dischargerwas asked
fo provide such information to the Regional Board.. This. Notlce to Comply was -sent to
Balcom Ranch’s mailing address. ;

“The Discharger rai!ed to respond fo the January 23, 2007 notice, either by: &) submitting a

Notice of Intent, MRP Plan, and QAPP to comply with the Conditiona} Waiver mdlvxduaﬁy,

b) .providing proof of Discharger.Group membership, c) submitting a report of waste
- discharge, -or d) by providing mformanon showmg tha’( the operation was not a.commercial .

;rngated farming operation.

‘On November 15, 2007, the. Executive Officer issued the Discharger a Notice of Violation

for failure to enroll under the Conditional- Waiver pursuant to California Water ‘Code

Section 13269. This Notice of Violation once again directed the. Discharger to' immediately
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Balcom Ranch
Administrative Civil Liability Complamt No. R4-2010-0023

12.;
* submitting. a Notice of lntent MRP Plan, and QAPP to comply with the Conditional Waiver

13.

14.

15.

comply with the terms of the Conditional Waiver and- to submit a Notice of Intent, MRP
Plan, and QAPP orto join'a Discharger Group. Regional Board staff mailed the November
15, 2007 Notice of Violation by certified mail, and received a return receipt confirming
delivery to the Discharger at the same mailing address: as the January 23, 2007 Notice o

Comply letter. _ C '
The Discharger. falled to respond to: the November.15, .2007 Notice of onlatlon enther by -

or providing proof of Discharger Group membership. As of 'the date of this Complaint,
more than 826 days have passed since the Regional-Board sent the . Notlce of Violation.

On November 17; 2009 Regional Board. staff conducted a site visit of AF’NS 046-0-150-

. 140 and 046-0-150-320. -Regional Board staff drove the eastern boundary of paroel 046-

0-150-140 and the southern boundary -of parcel 046-0- 150 320 and venfed that a'portion
of the parcel's land use is irrigated agriculture.

Agricultural-activities can generate pollutants such as sediment, pestlcides and nutrlents

Unregulated discharges of water containing ‘these  pollutants from irrigated Iands o -
: reoewmg water bodies can degrade water quality and impair beneficial uses: o )

The Dlscharger is alleged to have v1olated California Water Code section 13260 by falilng
to submit a report of waste discharge for'an individual waste discharge ‘permit or Notice: of

. Intént to.ehroll under the Conditional Waiver by August:3, 2006, despite:at least two: .

‘ - subseguént notices by the Regional Board, and ‘is -therefore: ‘subject “to civil. liability

pursuant to California, Water Code Section 13261. “To date; the Discharger stsll has not, -
enrolled under the. Condmonal Waiver,.

POTENTIAL MAX!MUM GIVIL LIABlLlTY

CWC § 13261(a) states that “Any: person-falling to. furnxsh a report Of: pay a fee ‘under
' Seo’aon 13260 when so requested by a regional board:is guslty of a m:sdemeanor and may

_ be’ habie oxvmy in accordance thh SUbd!VlSIOﬂ (b)

e

18,

18,

CcWC § 13261(b)(1) states ‘that “Csvu liability . may- be admmtsrratlvely lmposed by.a

" regional board or the state board in accordance with-Article 2.5 (commencing: with Section:
©°13323) of Chapter 5 for a violation of subdivision (&) in an“amount that may’ not exceed
‘one’ thousand dollars ($1 OOO) for. each day in- whnch the Vlolatlon ocours : .

| Accordingly; the max&mum civil hablhty authonzed by CWC § 13261 (b)(f) for Vtolatlon of
' CWC'§ 13280 is $1,000 per day for-each day in which the Discharger failed. to-submit-a

report of waste discharge, Notice of Intent, MRP Plan, and QAPP, or proof: of Discharger
Group membership, after requested so by the Regional Board. Thus, the -fotal potential
maximum civil liability as of the date of this Complaint, calculated from the November 15,

-.2007 Notice of Violation. (which required the Discharger fo submit.a Notice of Intent, MRP. -

Plan, and QAPP) through February 18, 2010 is-$826,000,

While the Regional Board can assess penalties starting from the January 23, 2007 Notice

to Comply, the Assistant Executive Officer is recommending that penalties be calculated
starting from the November 15, 2007 Notice of Violation.. The November 15, 2007 Notice
of Violation was selected as the date from which penalties would be calculated because
there is documsentation that the Notice of Violation was received by the Discharger at its

O
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Baicom Rarich
Admmls’tra‘uve Givil-Liability Complam’f No. R4~2010-0023

mailing address. Regional Board staff mailed the November 15, 2007 Notice of onlatlon
by certified mail and recetved a return receipt confirming dehvery 1o the Discharger.

Fa/lure to submft a) repon‘ of wasz‘e
discharge, or b) Naotice of Intent, MRP
Plan, and QAPP, individually or as a . , _
‘member of a Discharger Group, to : CWC § 132_51(_5)(1)1 - $596.000
comply with Conditional Waiver of’ 826 days x $1,000/day 20,
Woaste Discharge Requirements for -

Discharges from.irrigated Lands (Order
No. R4-2005-0080),

Potential Maximum Civil Liability (as | .= - J v
of the date of this Complaint) _ $826,000 -

20. The intent of this enforcement action is to encourage compliance with the Conditional
Waiver and to ensure that commercial irrigated farming operations are meeting their legal
responsibility to comply with'the Conditional Waiver.and to protect water quality.

21. The Discharger-is hereby notified ‘zhat the Regional Board's Assistant Executive Officeris.

also seeking civil penalties for each day past 30 days from the date of this Complaint up to

' the date that the Discharger submits either: (a) Notice of Intent, MRP Plan, and QAPF to.
individually comply with the Conditional Waiver, (b) proof of .current membership in a
Regional Board . approved Discharger Group, such as the Veniura County Agriculture
Irrigated Lands Group (VCAILG); or {c) a report of waste discharge for an individual waste
discharge permit. Thus, the total potential maximum civil liability referenced above and the
recommended .civil liability .referenced below will increase for each- day past 30 days from
the date of this Complaint that the Discharger continues to failto submit a-Notice of intent,
MRP Plan, and QAPP, proof of Discharger Group membership, or report of waste
discharge. As such, the Discharger has. the burden of submitting the required -

..documentation in order to stop the acerual-of penalties. Forthe Dlschargers convenience;
a copy of the Notice of Intent form, MRP: Plan, and QAPP, as well as a_ list of the:
-Discharger Groups that are currently. on record with the Regional Board as submitting
Notices of intenf and other required information, accompanies this Complaint,
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Administrative Civil Liability Complaint No. R4- 2010 0023

RECOMMENDED GIVIL LIABILITY

22 On November 17, 2009 the State: Water Resources Control Board (State Water Board)

23.

adopted revisions' to the Water Quality Enforcement Policy, which govemns.enforcement
proceedings by the Regional Water Quality Control Boards and the State Water Board
under the Porter-Cologne Water Quality Control Act. The revised Enforcement Policy sets

forth-provisions ‘that apply to. all: discretionary administrative civil fiabilities, including -a 10- -
step penalty. calculation. methodology to develop. @ recommended  civil liability for water
quality violations. While the revised Enforcement Policy has not yet been approved by the-

Office of Administrative Law,.and is therefore not-a final regulation, the penalty calculation

* methodology in the revised Enforcement Policy may be used on-a case-by-case basis as

methodology to consider in assessing penalties. The: Reglonal Board Prosecution Team
used the penalty calculation methodology in the revised Enforcement Policy in developing-a

recommended penalty for the violationsin this- Complaint. Calculation.of ‘this penalty is .
provided in Exhibit A, attached hereto and incorporated herein by reference. An explanation-

of the 10-step process used to develop the recommended penalty is glven in-Exhibit B,
attached hereto and incorporated herein by reference. ,

Pursuant. to :section 13327 of the CWC, .the Regtonal Board s requxred to consnder the -

followmg factors in: determlmng the amount of cxvr! liabllity.to be 1mposed

a. Nature crrcumstances extent and qravnv of the violations:

. The Discharger has been given sufficient notice te:either. submit:. (1) a, Notlce of Intent,
MRP Plan, and QAPP to individually enroll under the Conditional Waiver, (2) proof of

'Dlscharger Group membership, or (3) a report.of waste discharge for an individual waste
discharge permiit. The Discharger has received at Jeast two notices from the Regional

Board requiring compliance. Enrollment is essential ito..Regional :Board:.regulation in.

order to ensure compliance with the reguirements of the Conditional Waiver.-Moreover,.
.. the Conditional:\Waliver program requires.water quahty momtornng, which: is- fundamental‘.

S _»to evaluatmg the: health of Waterbodxes in the regnon - S :

b -Suscepttbllrty to oleanup or abaternenr of the dlscharqe

-Non—submx‘rtal of a Notroe of lntent to enroll under: the Condmonal Walver or reportof
waste. discharge for an individual waste drsoharge perrmt constrtutes a. non—dlscharge .
violation. Therefore, the susceptibility to cleanup or abatement of: the dlscharge is not-

applicable fo-the recommended penalty in this: Complamt

o Deqree of: toxrcrty of the discharge:

& The Regronal Board does not. have any.: specl‘r' c ;nformahon oh. the ’roxuorty of poten’ual ;

. discharges from this site..- However, agriculture operatlons often..use pesticides,
fertilizers. and/or other chemicals that are known: to cause. aquat;c tox:orty Additionally; -
-monitoring data, collected under the Conditional Waiver program, has. reported toyno

dlscharges in other looations that receive drscharges from agrrculture operatxons

d. Theability of the Dlscharqer {o pay:

During the Regronai Board staff- sxte visit on.November 17, -2009, ,s’raﬁ'détermined"cha‘t‘ -

the Dischargeér grows oranges and row crops. Based on.the 2008 Ventura County Crop

5
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Regional Board staff lack sufficient financial information necessary to ‘assess the

Balcom Ranch
Administrative Civil Liability Complam’c No. R4-2010-0023

report, the production-of Valencia oranges was 15.44 fons per acre. The value of this L

crop was $264.37/fon. The value of Valencia oranges per acre is esfimated at T
$4,082.00. Based on the 2008 Ventura County Crop report, the median production of
vegetable row crops was 12.24 tons per-acre. The median value of this crop was
$586.53/ion. The value of vegetable row crops per acre is estimated at $7,179.13. - , !:

Based on information from the Ventura County Assessor, the 2009-2010 tax

assessment value of APN 046-0-150-140 is $1,020,263; the. 2009-2010 tax assessment
value of APN 046-0-150-320 is 51,007,690, ,

Drscharger‘s ability to pay the Total Base Liability Amount, - - . ~

X The effect on the Discharger's ability to cont_mue. its business:
Any volunta;ry cleahup.-eﬁdrts- underfaken:

-+ Prior 'hi_stor_v of violations;
The Regional Board is-unaware of any prior violations.
'D_qree of ‘culpability: .

; The stcharger is culpable because two official notuces far the need to subm:’c a Notrce

Regional Board staff lack sufficient financial information necessary. to assess ‘the effect
of the Total Base Liabifity Amount on the Discharger's ability to.continue in business.

The Regional Board is unaware of any voluntary cieanup efforts undertaken. by this
stcharger

of Intent, MRP Plan, and QAPP, provide proof of Discharger Group membership, or !
submit a report of waste drscharge were ignored. The Discharger was sent a Notice to’ ~
Comply.on January 23, 2007 and ‘a Notice of Violation on November 15, 2007. The
Discharger knew about the. requirement o submit a Notice of Intent, MRP Plan, and
QAPP, provide proof of Discharger Group membershlp, or submit a report of waste
discharge and still did not. comply .

Economic. benefit or-savir;gs if-any, resuliing from"the violaﬁohs

The Drscharger realized cost savings by ’falhng o pay fees and famng ’co perform- .
required individual water quality monitoring or participate in the Discharger Group option
established under the Conditional” Waiver. The Discharger realized additional cost
savings by failing to attend “required education courses. . Regional Boars staff
conseivatively assumes that the Discharger wiil select the most cost-effective option for
compliance with the Conditional Waiver, which is enrollment in VCAILG. According to
Ventura County Assessor records, the Discharger owns approximately 108.07 acres.in
Ventura County; Therefore, Regional Board staff estimates the cost savings for non-
compliarice to be approximately $3,233 (including administration and: moriitoring costs, . o
State Water Resources Control Board waiver fees, and education costs). :

B TR
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24,

25,

j. Other matters as justice may require'

An additional matier to consider mcludes txme spent by staff of the Regional Board: in
evaluating ‘the incidents of violations and preparing this  Complaint --and related

documents. The Regional Board charges a rate. of $150 ‘per hour for.recovery of staff

costs. With total staff time at approximately .40. hours, staff costs rncurred by the
Regional Board are estrmated at.$8,000. :

After consideration of the factors in §13327 of the California Water Code and the penalty
calculation ‘methodology in Exhibits A and B attached hereto, the Assistant Executive
Officer recommends that the Regional Board impose administrative civil liability on Balcom
Ranch in the amount of $35,700. This amount is recommended only if the Discharger

enrolls (mdrvrdually or as a Discharger Group member) in the Conditional Waiver for

Irrigated Lands Program (Order No. R4-2005-0080) or submits-a report of waste drscharge

for an individual waste discharge permit within 30 days from the date of this Complamt

This recomimended civil liability includes staff costs.

If the Discharger does not enroll in the Conditional Warver for 1rr|gated Lands Program

(Order No. R4-2005-0080) or submits a report of waste discharge within 30 days from the -

date of this Complaint, then the Assistant Executive Officer recommends that the Reglonal

Board impose administrative civil liability on Balcom Ranch in the additional increased
amount of $400 per day for each day past 30 days that they do not submit the required

documentatron Thus, this recommended civil iability would be calculated as follows:

An assessment of $35,700 plus $4OO a day for the number of days past 30 days in

which Balcom Ranch fails to submit a Notice of Intent-or report. of waste drscharge,\

after so requested by the Regional Board.

$35 700 + ($4OO x # of days past 30 days) $XXXXX

* Aspreviously noted,-the Regional Board’s: Assistant:. Executlve Officer is
seeking penaliies. for each- day. past 30: days, from’ the date of this' .
-Complaint up to the:date that:the Discharger-submits. either: (a) a Notice™ -
of intent, MRP Plan, and QAPP to individually.comply with the Conditional .
‘Waiver; (b) proof of Discharger Group membershxp, or (c).a report of
‘waste .discharge for an.individual waste discharge. permit. Thus,’ the = -
recommended civil liability referenced above will increase for each ‘day
past’ 30 days from the date "of this. Complaint' that the Discharger
rcontinues: to-fail to. submit- a Nofice of Intent-and. other documentation, *
. proof.of Discharger: Group. membershrp, or report of. waste discharge: As®

'such, the Discharger has.. the. ‘burden on- submrttmg the. requrred,}

documentatron in order tostop the accrual of. penaltles

.Ex‘mbﬁ 13
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Balcom Ranch :
Administrative- Civil Llabxh’cy Complaint No. R4-2010-0023

. Failure to.submit: (a) report of ' date of this:Complaint.
waste discharge,.or (b) Noticeof B ‘
Intent, MRP Plan, and QAPP; - - S OR
individually or as a member of a ' —
Discharger Group, to comply with | :
Conditional Waiver of Waste L -
.Discharge Requirements for . CWC § 13261(b)(1):

RECOMMENDED CIVIL LIABILITY -

CWC § 13261(b)(1):

If documents are submitted within 30 days of the $35,700

Discharges from Irrigated Lands . | g5 700+ (§400 x # of days past 30 days) | $OOX

-{Order No. R4-2005-0080)

If. documents are submitted after 30 days of the

27.

28.

) date of this Complaint.
[ TOTAL RECOMMENDED .»‘ _ '
| PENALTY (AS OF THEDATE | - - . .| $35,700
OF THIS COMPLAINT) ’ ~ . ,
;28.‘. ‘Balcom Rarich may waive. its right.fo a hearing and pay the recommended civil Tiability..

‘Should Balcom Ranch choose to waive the right to a hearing, an authorized agent must sign
the waiver form attached to this Complaint and reium it, along with-a check in the amount af -

$35,700 to thé Regional Board at 320 W. 4™ Street, Suite 200, Los Angeles, CA 90013 by

5:00 pm on March 22, 2010: The check must be made payable to the “State Water-
Pollution Cleanup and Abatement Account" and reference “ACL Complaint. No. R4—201D-
‘00237 .

If the Dlscharger waives its nght to0 a hearing and. pays the civil liability recommended
herein, this Complaint only resolves liabifity that the Dlscharger incurred through the date
of this -Complaint, for the violations specified herein, and. does not relieve the Discharger
from liability for any violations after the date of this. Comp!axnt oF any vzo{a’aons not aﬂeged

-m this Compialnt

If the Regional Board does not receive a waiver and full payment of the recommended civil

liability by March 22, 2010, this Complaint will be heard before the Regional Board or -
_Regional Board Hearing Panel pursuant to California Water Code §§13228.14. and 13323,

The Notice of Public Hearing accompanying thié Complaint contains the date, time,
location, and specific procedures of the scheduled hearmg on-this'matter.. -
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28, Nothing in this Complamt relieves the Dlscharger of any reporting obligation under the
Conditional Waiver, “including ‘the obligation to 'submit the required Notice of Intent,

. conduct water quality momtonng (individually or as part of a Discharger Group), and
implement Best Management Practices (BMPs), as necessary. Failure to. submit the
Notice. of Intent, conduct water quality monitoring, and implement necessary BMPs may
subject the Dlscharger to. additional enforcement actxon mc!udlng penaltles accrued after ,

the date of this Complaint.

30.. This- enforcement act;on is exempt from the prov13xons of 'the Cahfomla Envrronmental
Quality Act, California Public Resources Cdde sectior 21000 et seq., in ‘accordance ‘with

California Code of Regulations, title 14, section 15321.

Sae L e

Samuel Unger, PE
Assistant Executive: Officer -

Los Angeles Reglona Water Quah‘cy Control Board . -
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Balcom Ranch
Administrative Civil Liability Complamt No. R4<2010-0023

' WAIVER FORM :
.FOR ADMENISTRATWE CIVIL L!ABILITY COMPLA!NT NO. R4~XXXX XXXX

By signing this waiver, | affirm and acknowledge the following:

1 am duly authorized fo represent Balcom Ranch (hereinafter “Discharger”) in connection with
Administrative Civil Liability Complaint No. R4-2010-0023 (hereinafter the “Complaint”). | am
informed that California Water Code section 13323, subdivision (b), states that, “a hearing
before the regional board shall be conducted within 80 days after the party has been served
[with the complaint]. The person who has been issued a complamt may waive the fight-fo.a
hearing.”.

O (OPTION 1: Check here if the Dlscharger waives the hearmg requlrement and will pay
the recommended liability.)

a. | hereby waive any right the Discharger may have'toa hearmg before the Regxonal
Water Board. :

b. 1certify that the Dlscharger will remit payment for the civil liability imposed in the
- amount of $35,700 by check that references “ACL Complaint No. R4-2010-0023".
made payable to:the “State Water Pollution Cleanup and Abatement Account’.
Payment must be received by the Regional Water Board by March 22, 2010 or this.

matter will be placed on the Regional Wafer Board's agenda for a hearmg as initially |

proposed in the Complaint.

c. |understand the payment of the above arr'zo_unt constitutes a proposed setflement of

the Complaint, and that any settiement will not become final until after the 30-day
public notice and comment perivd expires. Should the Regional Water Board
receive significant new information or commants from any source (exciuding the.
~ Regional Board's. Prosecution Team) during this comment period, the Regional
Water Board's Assistant Executive Officer. may withdraw the complaint, return,

R

payment, and issue‘a new complaint.. | understand that this proposed setﬂement s
subject to approval by the Regional Watsr Board, and that the Regional Water Board

- may considerthis proposed setilement in a-public meeting or hearing. | also

understand that approval of the settlement will result in the Discharger having waived:
the right to contest the-allegations in the Complaint and the imposition of civil fiability.

f understand that payment of the above. amount is not a-substitute for compliance
with applicable laws and that continuing violations.of the type alleged in the ’
Complaint may subject the Discharger to further enforcement, including additional
clwl fiability. -

See next page for Option 2
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Balcom Ranch : . .
Administrative Civil Liability Complaint No. R4-2010-0023

orde_}" tfo.engage in'settlement discussions:) » L o
a. | hereby waive any right the Discharger may have to'a hearing beforethe. 1
Regional Water Board within 90 days after service of the complaint, .but |.reserve . .
the ability to request a hearing inthe future. L
b. | certify that the Discharger wil promptly engage the:Regional Water. Board .
- ‘Prosecution Team in settiement discussions to attempt to resolve the outstanding
. violation(s). - o o R \ o
. By checking this-box, the Discharger requests that the Regional Water Board
~  delay the hearing so'that the Discharger and the Prosecution Team-can discuss
" settlement. It remains within the discretion of the Regional Water Board to-agree ~ -
to delay the hearing. Any proposed.settlement-is: subject to the conditions
described:above under “Option 1.” ‘ ' '

af OPTI,C?N 2:-Check .hére if the Discharger walves the 90:day hgaring.frequir‘ement'in L -

~

(Print Name and Title)

(Signature) :

. (Dae)

!m".u
M
i
i

=y
)
i
w




EXHIBIT A _ : " Baleom Ranch
PENALTY CALCULATION :

i&a“?@’fmls hErgERVICIaUOnSiEE

Select item [
Salect item

a"""/Bn

Discharger Namenp; rBalwrn Rsnch

\ﬁo{aﬁon 1

Step 1 Potential Harm Faclar (Generated from Butlan)

Step 2 Per Gallon Factor (Genersied {rom Bullon) -~
Gallons
Statutory 7 Adi usied Max per Gallon (5)
TJotal.

Per Day Faclor {Genarated from Bulfon;
Days - :
Statutary Max per Day

Totd! i

Non-

Vial&fions,

Disel

Step 3 Per Day Factor
Days
Stalutory Max per Day

‘Total

Initial Amount of the ACL

S 13,200.00

Additional Factors|

Siep 4 Culpability

} Cleanup and Cooperation

Histary of Violations.

$9,800.00

Slepé ‘_ Total Base Liability Amourit’

.Step 6 Ability to Pay & to Coriliue i Business.

A ‘ 28:700.001]"

28,700.00] .
29,700.00
29,700.00

-Step'T. -Other Fadurs as Jushce May Reqmre

Staff Costs

28,700.00
35,700.00

Step 3 . Economic Benefit-

35,700, 00

Steps. - ‘Hinmum Liablity Amoint
Lisbilly Amount

Step40 Finat Liabliity Amount

Penalty Day Rah_geéenemtor :

¥

'Ma:dmpm bays Finad (Steps 2 & 3) =

. Stanl Date of Vidlation=[{1F15/07 ]
End Date of Violation=|
I o

Days Finad {Sieps 2&3) =

33 Days

=

U
=
O
_
w
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Balcom Ranch.
Complaint No. R4-2010-0023
: EXHIBIT B ’
40- STEP PENALTY CALCULAT]ON METHODOLOGY

Step 1 - Potential for Harm for Dlscharqe Violations

This step does not apply: since the violations alleged in the Complaint are. non-dlscharge
violations. -

Step 7 - Assessment for Discharqe Violations.

. This step does not apply since the- vxolatlons alleged in the. Complamt are non-discharge

violations.

'-S-tep'»'s = Per.Day Asse'ssments for:Nor=Discharge \/iolatidns..

Regional Board staff used the matrix set forthin the revxsed Enforcemem Pollcy to.calculate an
initial liability factor for the viofations, considering Potential for Harm and the extent of devxatlon
from-applicable requirements. Staff determined that the Deviation-from Reguirement was Major
since the Discharger completely disregarded the requirement to enroll in the. Conditional Waiver;

" thus constltutmg a complete deviation from the requirement.-Staff determined that the Potential
for Harm'was:Moderate sinceagricuitural operations often use pesticides, fertilizers, and/or

other chemicals that are known to cause aquatic toxicity. From the.range given:in the ma’mx
Staff selected a Per Day Factor-of 0.4, whloh was the most conservative factor in: the g;ven

range.

Pursuant to CWC sectlon 13261 tha Regxonal Board may assess a maxxmum admlnlstratrve
civil liability of $1,000 for each day in which the Discharger failed to-submit the, requxred '

" documentation, after so requested by the Regional Board.

- “As ofthe date of the Complaint, the Dlscharger has been'in v;olatxon for 826 days, which was

T

calculated from the November 15, 2007 Notice of Violation through February 18, 20'10 Thus; -
the initial per day assessment is the Per Day Factor multiplied by the maximum per day amount

- allowed undef the CWC. Thus, 0.4 multiplied by $1,000:equals.an initial per:day. assessment of

35400 wh;ch would calculate to $330, 400 as the initial amount of the penalty

However, in accordance with-the rewsed Enforoement Pollcy, an alternatlve approach to pena]ty

".calculation fot'violations that'last'more than 30-days may be. used if one-of three findings is -

made by the Regional Board.‘Regional Board staff has determined that this multiple-day
approach is appropriate since the violations result in no economic: benefit fror the illegal
condugt that can be measured on‘a daily basis. For- violations-that last more than.30-days, the -
liability shall not be less. than an amount that is calculated based-on an. assessment of the initial
liability. amount for the first day of the violation, plus an-assessment for. each-5-day: period of .
violation until the 30" day, plus:an assessment for each 30 days-of violation: thereafter. Smoe
this violation lasted 826 days, only 33 days worth of violations would be accrued,.based on'a
per day assessment for day 1.5 10 15, 20 25,30, 60 a0, and so forth for e\/ery add:tnonal 30

days of violation.

-
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Baicom Ranch
Complaint No. R4-2010-0023

After adjusting the nurnber of days in violation, Staff calculated:the | Initial Armount of the ' |

~ Administrative Civil Liability as $13,200. This amount was determined by multiplying the Per
Day Factor (0.4) by'the adjusted number of days of violation (33 days) by the maximum per day

amount ($1 000).

Step 4 — /ﬂgtustment Factors

Staif considered \/xo}a‘for s Conduct Facters to calculate ad}ustments to ’rhe amount of the Initial:
Amount of the Administrative Civil Liability as foHows

Culpablllty The Discharger has a high degree of cu]pablh’cy for the violations. The Discharger -
was given sufficient notice (at least 2 official notices) to- submit the required: documentation to
come-irito compliarice. The Discharger therefore knew-about the requirement and failed to
comply. Upon receiving the first notice, a reasonable and prudent person would have enrolied-in
the Conditional Waiver to come info compliance. Therefore, Staff selected. 1.5, which is the
highest multiplier in the given range. 1.5 was then multiplied by the Initial Amount, which

resulted in $19 800.

Cleanup and. Coopera’aon The Discharger has not voluntarily cooperated in returning to -
compliance. As of the date of the Complaint, the Discharger has ye’c to come:into compliance:
‘with submitting the required documentation, despite two-official notices by the Regional Board.
Therefore, Staff selected 1.5, which is the highest multiplier in ihe glven ranige. 1.5 was then
multiplied by $19 800, which resulted in $29,700. oo

- History of Violations — Staff:is unaware of any prior violations:by the. Dlscharger Therefore Staff
selected™, whlch is a neutral multiplier. Therefore the $29 700 amount remamed the same

Step'5— Determmahon of Total Base- Liabmtv Amount

. After con51denng ‘ihe Ad)ustment Factors; Staff ca!cuiated the Total Base L:abnty Amount as e
$29,700. o §

Step 6 — Ab:[xtv to- Pa\/ and Ablhtv to. Con’nnue in Busmess

Staff laick sumc;ent financial mformatxon necessary to assess the stcharger’s abxllty o pay- the
" Total Base Llabmty Amount or fo assess the effect of the Total Base Liability Amount on the

Discharger's ability to continue in business. Therefore, Staff selected 1, which.is a neu’cral :

multiplier. Ac ,ordmgiy, the Total'Base Liability Amount was not adjusted. = =3

Step 7 — Other.Factors as Justice May:Require

Staff believe that the Totai Base Liability Amount. de’termmed usmg the above factorsis -
appropriate. Therefore, Staff selected 1, which is a neutral miuttiplier, Accordmgty, the Total

Base Liability Amount was-not adjusted

The costs of investigation and enforcement are “other factor-as justice may require” and should
. be added to the Total Base Liability Amount. Staff costs incurred by:the Regional Boardto date
are $6,000. This amount was added to'the Total Base Liability. Amount, which equals $35,700..
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Balcom Rarél'oh .
. Complaint No. R4-2010-0023
Siep 8 — Ec%onomic Benefit ‘ .
Staff ejsﬁmaftes the cost-savings for non-compliance to be approximately $3,233, which is a
conservative estimate based on the most cost-effective method of compliance. Staff has
determined that the adjusted Total Base Liability Amount is at least 10 percent higher than the
Economic Beneftt Amount, thus.the amount was not adjusted.
Step 9 Max.mum and Minimum Liability Amounts
The Reglona! Board is not requn‘ed to assess-any minimum !lablhty amount for these vnolatxons
therefore, the minimum liabllity amount is $0. The maximum liability amount for 826 days of
violation is $826,000.
Step 10.— Final L:ablhty Amoun‘c
in accordance with the above methodology, Staff recommends a Final Liability Amount of
$35,700. Staff has determined that this Final anbxhty Amount is within the statutory minimum
and maximum amounts. ‘
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Cahforma Regional Water Quahty Control Board
' Los Angeles Region

. Amold Schwarzenegger
Governor

nda S Adams- : '320 W. 4th Street Suue 200, Los Angeles, Cahfomm 90013 :
L\’/EP A Scuc ettiry Phione (213)576-6600 FAX (213) §76-6640 - Internet Address: htp//www,waterboards.ca.gov/iosangeles

TO: ' Memo to File

FROM: . Rebecca Veiga Nascimento
’ - Environmental Scientist

. DATE: . January 28,2010,

SUBJECT: . - COMPLAINT NO. R4- 2010 0023 — ECONOMIC BENEFIT OR SAVINGS
" RESULTING FROM VEOLATIONS : .
'Caleorma Water Code (CWC) seo‘uon 13327 requlres the Regional. Board to:consider any -
economic benefit or savings, if any, resulting from a-violation. This: memo details the economic
.y benefit or savings resulting from the violations alleged in Complamt No. R4-2010-0023. As
indicated below, Balcom Ranch (Dlscharger) realized cost savings by fallmg to pay-feesand
failing'to conduct required-individual water quality monitoring-or partlclpate in'the D)scharger
Group option of the Conditional Waiver: Balcom Ranch realized addltlonal cost savmgs by
failing to attend required education courses.

: BélcOm Ranch owns commercial irrfigated agriculture land (Assessor Parcel. Nur’ﬁberé 046-0-
- 150-140 and 046-0-150-320) in Santa.Paula, California. Accordmg to Ventura County Assessor; A
records, Balcom Ranch owns approxumately 108 acres. '

“Table 1is an-estimate of fee, monitoring, and education costs saved based on typlcal lndlwdual ‘
enroliment in the Condmonal Walver program, The Cost savings for individual enrollment is

$46,817.20.
- Table 1 :
' Estimated Cost Saved, Typical !ndmduai Enrol[ment IR _
Cost | ' Total
State VVater Resquroes Corfol Board | ($100am + $0.30/zcre) x 3 s |'$39720
| Monitoring cost (analysis only) | $4,562/event ’ _ '
Monitoring 2007 | 4'events per year <. 1 818,248
Monitoring 2008 | 4.events peryear - © 318,248
~ . Monitoring 2008 | 2 events peryear “ $9,124
‘Education cost (personaltime) : '$100/hour x 8 hours. ~ 1'$800
} *Based on 108 acres

e
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Table 2 is an estxmate of fee/ momtonng, and eduoatlon costs saved based on group
enroﬁment in the Condition “Waiver program. This group enrollment esfimate was based on.
cost information provided:by tHe Ventura County Farm Bureay (admmlstrator of the Ventura
..County Agncultural Imgated Lands Group (VCAILG)) that.consists of the.avérage annual cost -
of graup, admlmstrat[on and- momtormg The cost savings for group enroliment is $3,257.00.

Table 2
Estxmated Cost Saved VCA!LG Enroliment - _ o
v _ Cost -+ | ‘Total -
State Water: Resources Control Board Annual Fee* | | ($0.12/acre) x 3 yeéars $38:88 -
Group cost* (average annual cost of admmlstraﬁon and o I
momtonng) : ) . ] .
' Group cosL.2005-06 | $3.48/acre o . :$375.84:;
__Group'cost2006-07 ... $4.70/acte . $507.60
- Group-cost2007-08. . $6'89/4cre - gr4d4d2|
"Group cost 200809 | $7.32%acre ' - $790:564]
Educa’uon cost (personal tnme) ' $100/hourx8 hours 5800
. e : .| Totdl
. :*Base_dvo'n.‘los acres- N ‘

| conservatively.assume: that the Discharger will select the most cost effective option-for
compliance with:the Conditional Waiver, which is group enrollment in VCAILG. Therefore, for . -

purposes of this Complaint only, l-estimate that Balcom Ranch realized cost’ savmgs for non-

comphance in the amount of $3 257. OO

Cahfomza Environmental. Proz‘ectwn Agency
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