. PETITION REQUESTING STATE WATER BOARD REVIEW OF REGIONAL WATER
"BOARD ORDER NO. R9-2011-0022 :

SEIVPVETGIY
SRLLBULIBI

Pdrsuant to Section 13320 of the California Water Code and Section 2050 of Title 23 of the'

California Code of Regulations (“CCR”) San Diego Coastkeeper (“Coastkeeper”) hereby petitions _the? g
‘State Water Resources Control Board (“State Boardf’) toreview the May 11, 2011 adoption by'the . £

Calrforma Regional Water Quality Control Board for the San Diego Region (“Regronal Board”) of

Order No. R9-2011 0022 NPDES No. CAG999002, a General Natlonal Pollutant D1scharge
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" 90126 VINSOHITYD '0031a NYS .,

Elrmmatron System (NPDES) Permit for Residual Firework Pollutant Waste Discharges to Waters of theﬁ:?::

o or

United States in the San Diego Region from the Public Display of F1reworks (“Permit™).

: For reasons described below, Petitioner Coastkeeper requests that the State Board vacate the

e

; v.'Regional Board’s May 11,- 2011 decision and remand the Sanv Diego Regional Board Order No. F
. 2011-0022 for further consideration.
Pet1tloner Coastkeeper hereby requests a hearing on its Petrtron in order to present oral argumen

’§Coastkeeper also reserves its right and hereby requests to provide supplemental ev1dence to the Stat‘

1. NAME, ADDRESS, TELEPHONE, AND E-MAIL ADDRESS OF THE
;PETITIONER
San Diego Coastkeeper . R
- 2825 Dewey Road, Suite 200 . . *
. San Diego, California 92106 +
" Telephone: (619)758-7743x109 .=~ . .
'E-mail: gabe@sdcoastkeeperiorg:




i 2 ~ THE SPECIFIC ACTION OR INACTION OF THE REAGIONAL BOARD |
. BEING PETITIONED AND A COPY OF ANY ORDER OR RESOLUTION OF T
- REGIONAL BOARD WHICH IS REFERRED TO IN THE PETITION: |

- o . : \,oastkeeper seeks rev1eW reversal -and- remand of San Dlego Re onal Board .rder No R9-

0 151 0022 NPDES No CAG999002 whrch allows organ1zers to lawfully d1scharge pollutants presentf"

y of ,the Order 1s attached

ahty Control Plan for Ocean"‘ 15 of ”: , if e pt1ng theOrder andNPDES

B Sk ennrtNo CAG999002

Cal Reg 1 Water Quality Control Bd. San Diego Regron O‘rder”No l{9-2011 -0022; NPDES No CAG999002 General
Natronal Pollution Drscharge Elimination System (NPDES) Permit.for Residual Firework Pollutant Waste Drscharges to :
- ._;V,Water of the Unrted States inthe San D1ego Regron from the Pubhc Drsplay_ of Fr E s




Brologlcal Srgnlﬁcance (ASBS), specrﬁcally, into the La Jolla and Helsler Park ASBS Th1s is of

. partlcular concern because the Ocean Plan proh1b1ts drscharge into ASBS Because the NPDES p: ;mlt

: allows dlscharge into and adjacent to ASBS the permlt d1rectly violates the. Ocean Plan

‘II.‘ The llmlted term actlvrtles exceptlon lS not appllcable to. ﬁreworks shows B

The Ocean Plan allows d1scharges 1nto ASBS for l1m1ted-term act1v1t1es

:ﬁrrncludrng boat facrllty repalr and rnalntenance sea wall restoratlon storm water plpe repalr and brldge_

£%

=?1.$‘-thé re

Id at F-42. v o ' RPN S

Water Quality Control Plan for Ocean Waters of Cal Cal Ocean Plan 20 (2009) ’
o Id at 20-21. i .
Id at.20.

: Order No. R9—2011 0022, F—43
d

7 Cal. Ocean Plan, 3.




of Coastkeeper s work is focused on the protectlon of water resources 1nc1ud1ng the state created Areas

. of Spec1a1 Blologlcal Slgnlﬁcance (ASBS) for the commun1t1es and w11d11fe that depend on them

+

Coastkeeper promotes 1ts ‘mission to keep ASBS c1ean by engag1ng in commun1ty activism, part1c1pat1ng~v] - ;

“in governmental hear1ngs and educat1ng the pub11c about env1ronmenta1 1mpacts on oceans, beaches

and watersheds The 1nterests that Coastkeeper seeks to protect with th1s pet1tlon are germane to 1ts

& -fundamental purpose

Members of San D1ego Coastkeeper regularly use the beach along the La J olla shores area fo :‘

R "recreatlon 1nc1ud1ng surﬁng, h1k1ng, sc1ent1ﬁc research sun bath1ng, water sports and pass1ve1y

enJoylng nature The 1nJur1es of Coastkeeper 1ts members f;and the1r fam111es are: actual concrete

Coastkeeper members who regularl’; :use and enJoy these Waters ( jd1rect1y and adversely aggrleved

the i 1ssuance of Reglonal Board Order No R9-2011 0022 o

See Order No R9-2011 0022 : : : ; : <
L 0 See Order No. R9:2011-0022. See also SeaWorld Aerzal F zreworks Displays 2008 Annual Report Executlve Summary
| L gMarch 2009); SeaWorld Aerial Fireworks Displays 2009 Annual Report and 2010 Work Plan (January 2010). -
| oo . See, e.g; Richard T. Wilkin, Dennis D. Fine & Nicole G. Burnett, Perchlorate Behavior in a Municipal Lake Followzng
|

Fzreworks Displays, 41 ENVIL. SCL & TECH. 3966, 3966-3971 (2007); S.M. Backus et al., Determination of perchlorate znv :
o selected suiface waters.in the Great Lakes Basin. by HPLC/MS/MS 61 CHEMOSPHERE 834 834- 843 (2005)




6. . THE SPECIFIC ACTION BY THE STATE OR REGIONAL BOARD ‘
»WHICH PETITIONER REQUESTS L : e - e

- For the reasons stated in.sections 4 and‘ 7;-San Diege=Coastkeeper"requests that the State 'BOard, i

- review-and-remand-to-the] Reg1onal Board to- recons1der this- matter in 11ght of the- requlrememb of the

e '-Ocean Plan fo proh1b1t drscharge into the La Jolla ASBS

oo A STATEMENT OF POINTS AND AUTHORITIES IN SUPPORT OF
- LEGAL ISSUES RAISED IN THE PETITION:

L I j' The Clean Water Act _proh1b' s

he d1scharge ofv-any pollutant unless: otherw1s
allowed by permlt sl Gedn S

" The Clean Water Act proh1b1ts the d1scharge of any pollu nt. less etherwiee allie\';slled': by

j;perm1t

Sect1on 1342('1)’of’ 6 Ac

tain such chemical

. aluminum, magnesium, strontium, barium, sodium, potassium, Ifate; nitrate, and

The Clean Water Act, 33 U. S C A, § 13ll(a)
3 Jd at §§ 1311(a), 1342(a):. e
Y cal! OceanPlan,20. = " o
'° Order No. R9-2011- 002'2,'E_-‘5._ S it L o




: -perchlorates 16 Further manganese compounds are used asa catalyst in fireworks, "’ 1ron isusedto. .-

: produce sparks and both n1ckel and chrom1um are also used -in ﬁreworks Th1s array of waste falls -

under § 1362(6) of the Act wh1ch llsts solid waste mun1tlons and chem1cal waste as types of

s | _pollutants.

Dur1ng the ﬁreworks shows these harmﬁll chem1cals and debr1s fall 1nto Lal olla Cove and 1nto : v

( i the Pac1ﬁc Ocean wh1ch const1tute waters of the Un1ted States pursuant to: § 1362(7) Because the A
deﬁnes a p01nt source: as any d1scernable conﬁned and d1screte conveyance 1nclud1ng any vessel or

‘:;other ﬁoatlng craft from wh1ch pollutants are or may be d1scharged the barges from wh1ch the

ik :ﬁreworks are shot ﬁ,lnctlon as a pomtfsource 20 In accordance w1th the Clean Water Act the NPDES e

| ’perm1t allows the lawﬁll d1scharge f pollutants present in’ ﬁreworks : »Howeveri the perm1t,d1re

_ 1olates the Ocean Plan

i A The Flreworks Permt

The Ocean Plan protect: the-q _ty;, ofthe o'cean-wate'rs ?:for- :us'e 'andienjoyment»zby the people_j:-p -

| .the State by controlllng the d1scharge of waste 1nto ocean waters in: accordance w1th the Plan S

Id at E-4. ‘ e - B
Manganese Compounds, EPA: GOV http //www epa gov/ttnatwOl/hlthef/manganes html (2010)

2 Ann Helmenstine, Elements in Fireworks, CHEMISTRY ABOUT coMm, http //chemlstry about com/od/
: ﬁreworkspyrotechmcs/a/ ironfireworks.htm. . -
. Order No. R9-2011-0022, F-13, 14.
33 US.CA.§ 1362(14)




provisions.21 Additionally, the Ocean .Plan seeks tolpreserve and enhance ASBS 2 Because the La J olla -

vCove ﬁreworks d1splay oceurs 1n the air over and adJacent to the ASBS pollutants enter the ASBS =8

Thus the show v1olates the Ocean Plan which proh1b1ts any d1scharges d1rectly into an ASBS %,

" assure: ma1ntenance of natural water qual1ty cond1tlons in these ateas. ”25 The State Board protects ASBS =

o to the extent that alterat1on of natural water qual1ty is: undes1rable Natural water qual1ty is deﬁned as

B The ﬁreworks display is not located a sufﬁc1ent d1stance from the ASBS to assure *
' ma1ntenance of natural water quality in the area. o

The Ocean Plan also requires: that d1scharges be located a sufﬁc1ent d1stance ﬁom ASBS “to

e ‘}‘_:[The] water quality (based on selected phys1cal chem1cal and b1olog1cal character1st1cs) that is
; equ1red to sustain:marine ecosystems and wh1ch 1S w1thout apparent human 1nﬂuence ie., an
bsence of s1gn1ﬁcant amounts of < v : :

25

e 28 1 etter from Marco Gonzalez to Michelle Mata and Regional Board Membets (Apnl 20 201 l), o ‘
lhttp //www waterboards ca. gov/sandrego/water 1ssues/programs/npdes/ﬁreworks/docs/updates042111/04 20 cerf pdf

Cal Ocean Plan, 1. e
Id at3:. . S
Order No. R9-2011 0022 42,
4 Cal. Ocean Plan, 20.
: _[d_ :
Id at 24 : S SR ;
27 Natural Water Quality Committee 2006-2009 Summatzon ofF mdmgs, 3 (2010)




outside the fallout area due "to Wind' shear and tidal effects.”” Insome cases, the chemicals contained in =
"ﬁreworks have been shown to travel over 62 mrles downwind overa two-day per1od 30

La Jolla Cove is located adJacent to the ASBS.*! The La J olla Cove ﬁreworks show d1scharges L

o res1dual ﬁreworks pollutant waste into the LaJolla ASBS 2 Thus debr1s and chemicals conta1ned 1n

fireworks have a potent1al to contr1bute to degradat1on of water and sed1ment qual1ty in La J olla Cove i

g and the Pacific Ocean Because these sol1d and chem1cal wastes have the potent1al to: adversely 1mpact:* o

water and sed1ment qual1ty in the ASBS the La Jolla Cove: show v1olates the Ocean Plan.

e C F1reworks d1splavs do not const1tute the l1m1ted-term act1v1t1es 1ntended to be excepted
' bv the Ocean Plan:in its llm1ted-term act1v1t1es except1on »

Although the Ocean Plan allows d1scharges 1nto an ASBS for l m1ted-term act1v1t1es not in ‘ n

OrderNo R9-2011 0022 FS SR T e
Amy Davis & Gar Sm1th Falloui 0ver Dzsneyland 17 EARTH. ISLAND J OURNAL (Summer 2002)
Map of La Jolla ASBS avarlable at http //cordc ucsd edu/prOJ ects/asbs/ S ; .
Order No. R9-2011-0022;F-42. : - :
Cal Ocean Plan, 20-21

Id at 21,

Id at 42.

§ Letter from Marco Gonzalez to M1chelle Mata and Reg10nal Board Members (Aprrl 20 201 1) (referencmg personal
v communrcauon with Dominic Gregorlo) ' : : : : v




p1pes and repalr of boat facilities and brldges are activities that occur near to-or over water, spec1ﬁcally»:,

near to or over ASBS Thus even 1f best management practlces (BMP) are used to prevent dlscharge

| any d1scharge that does occur may enter the water. Unlike these ﬁxed sources of potent1a1 pollutlon

e :ﬁreworks are an 1nherent1y moblle source Flreworks shows do not have to occur over the water, and
' certalnly not an ASBS thus dlscharge into the water is avordable

It is estlmated that, in 2010 between 400 and 500 pounds net welght of pyrotechmcs materlal

" as,dlscharged into the air over or adjacent to the La J olla ASBS durlng the Fourth of July show 37 It i

: funhkely that the Ocean Plan 1nten‘ _

such d1scharges of 400 to 5 00 inds ofwaste durlng-,an annual.j

“event to fall under the 11m1ted-term act1v1t1es exceptlon

 miean g of the

te 11m1ted-term activities W1th1n the
€ ssomated condltlons '

D ,Even 1f ﬁreworks dlsplavs d1d constltL

_ See Order No. R9-2011 0022 F- 4
f_"‘%20 2011). :
Order No. R9-2011-0022, F-43.’
Id (empha51s added)
Cal Ocean Plan, 3.




water solubility of perchlorate, aquatic organisms and organisms at the aquatic terrestrial interface

“would theoretically recei‘vethe highest exposure.*! Studies indicate that exposure to heightened B

perchlorate c‘oncentratiorls have resulted in thyroid impacts in fish.*? Elevated_perchlorate

: concentratlons may also pose a rlsk to aquat1c ecosystems # Studies show d1rect contammatlon from

éfﬁrework d1sp1ays of lake Water ad]acent to the d1sp1ays In one such study, post ﬁreworks d1sp1ay
;;»perchlorate concentratlons 1n surface water adJacent to the. d1sp1ay sp1ked to Values rangmg from 24 to
5 - 1 028 t1mes the average perchlorate concentratlon precedmg the d1splay Speclﬁcally, the max1mum

' 'f.,perchlorate concentratlon after the dlsplay was 44 2 mlcrograms per 11ter whereas the average

.- Plant (LHAAP) Karnack, Texas, 10 ECOTO)GCOLOGY 305 306 (2001) .

2 See C.M. Bradford etal., Perchlorate. a]j’ects thyrozd ﬁmctzon astern mosquttoﬁsh (Gambusza holb; 00ki): ¢
S envzronmentally relevant concentrations, 39 ENVIL. SCL & TECH. 5 190,5190-5195 (2005); Christopher Theodor
o ‘Pel chlorate'in fish ﬁom a contaminated site in east—central Texas,’ 139 ENVTL POLLUTION 59, 59 69 (2006)

erkm supra note 11, 4t 3966.. -
See Backus, supra note 11; W11k1n supra note 11; at 3966
: erkm, supra note 11, at 3966. .See also Jennie Munster et al., The Fallout From j
Disposition, 198 WATER, AIR & SOILPOLLUTION 149, 149-153" (2009) '
46 Wilkin, supra note 11,at 3968..
. 47
L Id Tl
8 Munster, supra uote 45,at 152".___

works: Perchlorate in.Togal 7 o




level of six .microgramsper liter.* By allowing fireworks, a'source of perchlorate-pollution, to
B discharge over an ASBS, the Regional Board is undermining the efforts of the legislature to prevent = |

such contamination. S

dlscharges 1nto the ASBS dO not protect the beneﬁc1al uses of theASBS and the La I olla C"

Furthermore “perchlorate in‘gestion may poseian adverse human health risk because perchlorate.' “: o g
) 1nterferes w1th the production of thyro1d hormones requ1red for normal metabol1sm and the development' e
. - of mental funct1on 30, F1sh from contam1nated s1tes have been found to contain hundreds of parts per

' b1ll1on of perchlorate inthe ﬁllets When humans consume ﬁsh from contammated water bod1es

humans also 1ngest the perchlorate concentrat1ons conta1ned in the ﬁsh

Add1t1onally, the Scrrpps Inst1tute of Oceanography h1ghl1ghted inits blolog1cal mon1tor1ng

: results that pollutants (chrom1umv n1ckel iron, _and manganese) were elevated 1n transplanted mussel

A STATEMENT THA : THE PETI ION HAS BEEN SENT TO THE _

 THEP PETITIONER

A true and correct copy of th1s pet1t1on was sent v1a electron1c ma1l on Iune 10 2011 to.
v Reg1onal Board 1o the D1scharger and 1nterested part1es at the follow1ng address

Dav1d G1bson Execut1ve Ofﬁcer B

erkln supra note: ll at 3970 CAL CODE REGS 22 § 64431 (2008)

-~ Ve, Wolff, Perchlorate and the Thyroid Gland, 50 PHARMACOLOGICAL REV. 89 92.(1998); NATIONAL RESEARCH
: COUNCIL HEALTH IMPLICATIONS OF PERCHLORATE INGESTION (National Academres Press, 200)
Smrth supra note 41, at 310.

Natural Water Qualrty Comm1ttee 2006 2009 supra tote 27, at 6 7



California Regional Water Quality Control Board
San Diego Region.
9174 Sky Park Court, Sulte 300
~ San Diego, California 92123
Email: dgibson@waterboards.ca.gov

9. - ASTATEMENT THAT THE SUBSTANTIVE ISSUES OR OBJECTIONS
RAISED IN THE PETITION WERE RAISED BEFORE THE REGIONAL BOARD:

Petrtloner Coastkeeper rarsed the i 1ssues drscussed m thrs petrtron before the San Drego Regronal' ?::s: f e

Board in oral comments on May 11 2011

If you _havez'an}y»qlil:estionsi-regarding:.thié- petition, pleas Fee to coﬁtact ue'directlyi»‘i_ -

~ Dated June 10, 2011

Respectfully submitted,

'SANDIEGO COASTKEEPER

gabe()sdeoastkeener org

®Coastkeeperis'a registered trademark and seh{ice.mark of. Santa Monica Baykeeper and is-IicensedF[or use hergir.: -



