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Attorneys for Petitioners
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STATE WATER RESOURCES CONTROL BOARD

In re: No.:

ORDER TO SUBMIT INFORMATION
PURSUANT TO CALIFORNIA WATER
CODE SECTION 13267, ANTLERS
SHELL/SUBWAY, 20884 ANTLERS
ROAD, LAKEHEAD, SHASTA
COUNTY, CASE NO. 450336,

PETITION FOR REVIEW (Request
to be Held in Abeyance)
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In accordance with Water Code Section 13320(a) and Title 23, California Code of
Regulations (“CCR”) §§ 2050-2068, Petitioners Bob Davis and Cheryl Davis (“Davis”),
individually on their own respective behalf and collectively, respectfully submit this
Petition for Review of Order to Submit Information Pursuant to California Water Code
Section 13267, Antlers Shell/Subway, 20884 Aatlers Road, Lakehead, Shasta County
(*“Order™), attached hereto as Attachment 1, issued by certified mail on April 27, 2010, by
the California Regional Water Quality Control Board, Central Valley Region (“Regional
Board”). Pursuant to 23 CCR § 2050.5(d), Davis requests that this Petition for Review be

held in abeyance temporarily so that Davis can seek to resolve their issues with the Order
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through discussions with or proceedings before the Regional Board. This Petition is related
to the Petition for Review Order filed with the State Water Quality Control Board filed by
TBS Petroleum, LLC (“TBS Petition™). Petitioners Davis respectfully request that this
Petition for Review be consolidated with the TBS Petition for all purposes before the State
Water Resources Control Board, and Petitioners Davis also respectfully request the right to

be heard in opposition to the TBS Petition if and when the same is activated from abeyance.

Each of the items of information required by 23 CCR §2050(a) is set forth below:

1. Name and Address of Petitioners

Bob Davis

Cheryl Davis

20291 Lakeview Drive
Redding, CA 96002
Telephone: (530) 238-2758

2. Specific Action to be Reviewed

Issuance of Order to Petitioner Bob Davis. Issuance of Order to Petitioner Cheryl
Davis.

3. _ Date of Regional Board Action

The Regional Board issued the Order via certified mail on April 27, 2010.

4, Statement of Reasons

The Regional Board impropeirly designated Cheryl Davis as a co-primary
responsible party on the Order, when she should not have been named on the Order at all.
Cheryl Davis has never held a legally cognizable ownership interest in the gas station site,
located at 20884 Antlers Road, Lakehead, Shasta County (“Property™), to which the Order
is directed. Nor did Cheryl Davis operate the gas station or discharge any contaminants
there. The fact that Cheryl Davis’ husband, Bob Davis, écquired the Property in 1990 while
a he was a single man, and the fact that Bob Davis individually owned and operated the gas
station on the Property after he and Cheryl Davis were married, provides no legal basis
whatsoever for Cheryl Davis to be named on the Order. Cheryl Davis should be dismissed
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from the Order entirely.

Additionally, the Regional Board also improperly designated Bob Davis as a co-
primary responsible party with TBS Petroleum, LEC (“TBS”). The primary contaminant of
concern in the Ordet is Methyl—tért Butyl Ether (“MTBE”) present in groundwater. TBS is
the current owner of the Property, and after it acquired the Property TBS’ negligence and
inaction was the sole operative cause of the disoharge to and presence of detectable MTBE
in groundwater. Additionally, for many years prior to TBS’ purchase of the Property, TBS
was in the business of distributing gasoline with MTBE and delivered substantial amounts
of that product to underground storage tanks (“USTs™) at the Property, even before
Petitioner Bob Davis owned the Property. Evidence will also show that TBS made those
deliveries of gasoline containing MTBE without spill control or overflow preventative
equipment or measures.

Moreover, TBS acquired the Property from Petitioner Davis in 2005 pursuant to a
contract of sale by which TBS bought the Property “As Is” (“Contract of Sale”). It was

judicially determined at the trial court level in TBS Petroleum, LLC v. Bob Davis, Cheryl

Davis, and DOES 1-20, inclusive, Shasta County Superior County Superior Court Case No.

165285 (the “Action™), that under the Contract of Sale TBS could not sue Bob Davis or
Cheryl Davis for TBS’ costs of investigéting, characterizing or remediating the
contamination on and under the Property, including MTBE. (See Court Order, in

Attachment 2.) TBS has appealed this Order in 78S Petfroleum, LLC v. Bob Dayvis, et al.,

Court of Appeal of the State of California, Third Appellate District, Case No. C062818
(“Appeal™). That Appeal is pending, and any Regional Board Order should not wholly
disregard the parties’ allocation of environmental responsibility, as interpreted by the
Courts, regarding the issue of who should be financially primarily responsible for
addressing contamination at a site.

Lastly, the Order fails to name as responsible parties Shell Oil Company (**Shell”)
and Olan F. Bailey and Beverly A, Bailey (“Baileys™). Shell built the gas station on the
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Property in 1972, and operated the gas station on the Property until 1983 while MTBE was
being used in gasoline in California. Shell also manufactured gasoline with MTBE and sold
it to subsequent owners of the Property for sale at the gas station on the Property. The
Baileys owned and operated the Property and gas station from 1983 to 1990, while MTBE
was being used in gasoline in California. (See Attachments 3 & 4).

Manner in Which Petitioners are Aggrieved

See paragraph 4 above., Petitioner Cheryl Davis is aggrieved because the Order
imposes obligations on her even though she has never held any legally cognizable title to
the Property to which the Order is directed, nor has she ever operated the gas station which
is alleped to be the source of the MTBE contamination in issue.

Petitioners Davis are also aggrieved because the Order imposes obligations on them
as a co-primary responsible party with TBS, even though it was TBS’ negligence and
inaction that was the sole operative cause of the discharge to and presence of detectible
MTBE in groundwater.

Petitioners Davis are also aggrieved because the Order imposes greater obligations
on them without a/l responsible parties being named on the Order

Petitioners reserve the right to supplement this Petition to provide a more detailed
statement of the manner in which they are individually and/or collectively aggrieved at the
appropriate time.

5. Specific Action Requested

Petitioner Cheryl Davis requests that the State Board remove her entirely from the
Order as a responsible party. In the lesser alternative, Petitioner Cheryl Davis requests that
she be re-designated as a secondary responsible party with respect to the requirements
flowing from the Order, with respect to the MTBE contamination at, on, under or migrating
from the Property, or direct the Regional Board to do the same.

Petitioner Bob Davis requests that he be re-designated as a secondary responsible
party with respect to the 1‘equirem¢nts flowing from the Order, with respect to the MTBE
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i
contamination at, on, under or migrating from the Property, or direct the Regional Board to
do the same,

Petitioners Davis also request that those responsible parties who are not named on
the Order be named on the Order. Petitioners Davis reserve the right to amend or
supplement the relief requested at the appropriate time.

6. Statement of Points angd Authovities

Petitioners have requested that their Petition be held in abeyance and reserve the
right to supplement their Petition with a detailed statement of points and authorities at the
appropriate time.

7. Regional Board Notification

A copy of this Petition has been sent to the Regional Board and to TBS.

8. Statement Regarding Substantive Issues or Objections

The Order was issued without notice or hearing by the Regional Board. Petitioners
Davis had provided to the Regional Board the analysis of its consultant, SHN Consulting,
Inc., regarding TBS’ responsibility for the migration of MTBE to the groundwater beneath
the Property (see Attachments 5 & 6 dated April 14, 2009 and November 17, 2009,
respectively), as well as the undersigned counsel’s legal analysis of why TBS should be
named the primary responsible party and regarding other related matters (see Attachment
7, dated May 29, 2009).

The Order improperly names Petitioner Cheryl Davis as a responsible party, when
she has never had a cognizable legal ownership interest in the Property, nor did she ever
own or operate the gas station at the Property. The Order also improperly designates
Petitioners Davis as a co-primary responsible party with TBS. The Order fails to name or
address all responsible or potentially responsible parties. The Memorandum prepared by
Regional Board staff appended to the Order and intended to provide a basis for co-primary
responsible party status to Petitioners Davis and TBS contains speculation and supposition
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forcertain conclusions, as well as various statements that are not supported by or are

inconsistent with historical documents or evidence. Additionally, and without limitation,

the Order improperly disregards that:

a)

b)

d)

Shell Oil Company built, owned and operated the Property from 1972-
1983 while MTBE was a constituent in gasoline, and that as a
manufacturer Shell provided virtually all of the product of gasoline with
MTBE to the Property, but Shell was not named or addressed as a
responsible patty by the Order;

The Baileys owned and operated the Property from 1983- 1990 while
MTBE was a constituent in gasoline sold at the Property, but they were
not named or addressed as a responsible party by the Order;

After TBS owned the Property its inaction was the sole cause of the
migration of MTBE from soil to groundwater at the Property by TBS’
negligently ignoring a water line break for months, which flooded the
Property’s UST area, with MTBE being detected in groundwater shortly

thereafter;

For many years prior to TBS’ purchase of the Property, TBS was in the
business of distributing gasoline with MTBE and delivered it to USTs at
the Property, even before Petitioner Bob Davis owned the Property,;

TBS made those deliveries of gasoline containing MTBE to the Property
without  utilizing spill control or overflow  preventative
equipment/measures, and such sub-standard practices are a well-known
source of MTBE contamination;

In determining the co-responsible party status of Petitioner Davis and
TBS, the Regional Board ignored the parties’ contractual allocation of
responsibility, as determined by the Action, and as is now under

consideration on Appeal; and
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g) As a policy matter, failure to give any credence whatsoever to parties’
allocation of financial responsibility for Brownfield projects, will
discourage Brownfield projects from taking place or creating new jobs.

Petitioners Davis seek to have the Regional Board amend or revise its 01.'der to
correct the above-mentioned problems. Petitioners Davis reserve the right to amend and/or
supplement this Statement Regarding Substantive Issues or Objections at the appropriate
time.

9, Record and List of Interested Persons.

Petitioner has requested that this Petition for Review be held in abeyance and
reserves the right to request that the Regional Board prepare the record and a list of persons
known to have an interest in the subject matter of this Petition for Review,

WHEREFORE, Petitioner requests that this matter be held in abeyance until further
notice, and reserves the right to request a hearing to present evidence and authorities that
were not available to, or to be considered by, the Regional Board.

Respectfully submitted,

Dated: May 27, 2010 COX, WOOTTON, GRIFFIN,
HANSEN & POULOS, LLP
Attorneys for Petitioners BOB DAVIS and
CHERYL DAVIS
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California Regional Water Quality Control Board
Central Valley Region
Katherine Hart, Chairr

Linda S, Adams 415 Knollrest Drive, Sulte 100, Redding, Galifornia 86002

Secretary for N . 4-4 Schwarzenegger
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27 April 2010

CERTIFIED MAIL CERTIFIED MAIL

7008 2810 0000 8338 3346 7009 2250 0002 9876 6937

Tony Ackernecht Bob Davis and Cheryl Davis

TBS Petroleum, ILL.C 20291 Lakeview Drive

4544 Mountain Lakes Blvd, Redding, CA 86002

Redding, CA 96003

ORDER TO SUBMIT INFORMATION PURSUANT TO CALIFCRN}A WATER CODE
SECTION 13267, ANTLERS SHELL/SUBWAY, 20884 ANTLERS ROAD, LAKEHEAD,
SHASTA COUNTY :

Central Valley Regional Water Quality Control Board staff has reviewed the subject case file.
Based on the file, a polluted on-site domestic well services a restaurant. Well-head treatment
may not adequately protect the public from petroleum pollutants, for example Methyi tert Butyl
Ether. The well may also act as a vertical pollution conduit between colluvium and underlying
fractured bedrock. Pollution could extend off-site and potentially threatens other domestic
wells: see the attached technical memorandum, TBS Petroleum (TBS) and Mr. and Mrs. Bob
Davis (Davis) have been named as responsible parties because they allowed release of
pollutants, have knowledge of the ongoing discharge, and have the ability to control it.

CALIFORNIA WATER CODE SECTION 13287 ORDER

TBS and Davis are jointly required to submit to our office immediately a work plan to further
mitigate post-treatment poliution from the on-site domestic well, with a time schedule for
implementation no later than 27 May 2010.

TBS and Davis are also jointly required to submit to our office by 1 July 2010 a work plan that
generally includes the following: .

o Further site investigation of pollutant flow paths th;ough colluvium and fractured
bedrock sufficient to evaluate the on-site domestic well as poliution conduit, correlate
with Identified pollution in off-site receptor wells, and define poliution extent.

e A time schedule for implementation with fisldwork completed no later than 29 October
2010 and appropriate report of findings with recommendations for further work by 17
December 2010. C

This order to submit technical reports is made pufsuaht to CWC Section 13267. CWC
Section 13267(b) authorizes the Regional Water Board to require any person who has
discharged waste to submit fechnical reports as may be required to investigate discharges of

Californla Environmental Protgactlon Agency
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Tony Ackernecht : -2- 27 April 2010
Bob Davis and Cheryl Davis

waste. The report is needed to determine the extent of pollution and to develop corrective
actions protective of public health, the environment, and water quality. The document listed
ahove describes the evidence that shows that the persons named in this letter own the site on
which waste has been discharged, and/or caused or permitted the discharges of waste at the
site, and therefore are responsible for cleanup.

Failure to comply with this order or other Regional Water Board orders may resuit in
enforcement actions, including preparation of a cleanup and abatement order and penalties.
Failure or refusal to furnish the technical report required by Section 13267(b) may result in
administrative civil liability not o exceed one thousand dollars ($1,000) for each day it is late
pursuant to CWC Section 13268 or additional enforcement pursuant to CWC Section 13308, or
both. ‘

Please contact Grant Stein of my staff at 530-224-4788 to discuss any comments or questions
you may have regarding this matter.

ROBERT A. CRANDALL
Assistant Executive Officer

GCS: knr

Enclosure: Technical Memo

¢ with enclosure:
Pamela Creedon, Regional Water Quality Control Board, Rancho Cordova
Mark Cramer, Shasta County Department of Resource Management, Redding

Chris Watt, LACO Associates, Eureka
John Aveggio, SHN Consuitants, Eureka

UACletica\GroundwatenGSisim201 0V 3267 RequestforinformalionAntters.dog



/‘_ California Regional Water Quality Control Board
\~/ Central Valley Region |

Katherine Hart, Chair

416 Knollerest Drive, Suite 100, Redding, California 86002
Secrelary for . y
Environmental (530) 224-4845 « Fax {530) 224-4B57
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TO: Eric Rapport, C.HG., C.E.G. FROM: Grant Stein, P.G.
Assistant Executive Officer Engineering Geologist
: Groundwater Unit

Linda 8. Adams
Schwarzenegger
Govarnor

DATE: 27 April 2010 SIGNATURE:

SUBJECT: CASE FILE REVIEW, ANTLERS SHELL, 20884 ANTLERS ROAD,
LAKEHEAD, SHASTA COUNTY, CASE# 450336

Introduction

Antlers Shell is an active fueling station, food mart, and restaurant in Lakehead. .
Due to identified Methy! tert-Butyl Ether (MIBE) in an on-site domestic supply well, Shasta
County Department of Environmental Heaith (SCDEH) recently requested the Central Valley
Regional Water Quality Control Board (Central Valley Water Board, CYRWQCB) become lead
agency for the Underground Storage Tank (UST) case. The impacted receptor well, a
potential vertical poliution conduit, likely warrants formal enforcement. Current and former
property owners are in contention about timing and source of the MBE. Prior to formal
enforcement and/or drafting a Cleanup and Abatement Order, | have reviewed in detalil
relevant findings, and analyzed data. My findings are summarized below.

Site History

Shelt Oil Company constructed the Antlers Shell Gas Station in 1972. In 1983, Shell
transferred ownership to Frank Bailey, who owned the station until 1990. In 1990 Bailey
transferred ownership to Bob and Cheryl Davis (Davis). In 1997, Shasta County
Environmental Health Department (SCEHD) permitted the replacement of the station’s USTs.
Davis removed the original single walled tanks and replaced them with new double walled
tanks. During removal/replacement operations SCEHD directed soil sample collection
following the UST and piping removal. On 16 December 1997, SCEHD issued Davis a no
further action required (NFAR) letter to close the UST removal file.

On 14 July 2003, SCEHD inspected the onsite non-community public supply well, which
supplies water to the gas station, mini mart, and restaurant.  To protect public health, SCEHD
required' Davis to install a disinfection system and to add volatile organic chemicals (VOCs),
including MtBE, fo the sampling schedule. Initial testing on 8 January 2004 showed chloroform
at 50 micrograms per liter (g/L), bromodichloromethane at 3.2 pug/L, and trihalomethanes at
54 ug/L. As water at the site is disinfected with ultraviolet light and not chlorination, it is likely
those detections were laboratory artifacts. Other analyzed VOCs, including MTBE, were below
laboratory reporting limits.

California Environmental Protection Agency
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Antlers Shell -2 - ‘ 27 April 2010

On 20 April 2005, Davis granted site ownership to TBS Petroleum, LLC (TBS). TBS is the
current owner and operator of the site.

On 8 August 2007, during routine sampling under the direction of SCDEH, a water sample
from the supply well collected by CR Water Treatment contained 14.9 pg/L of MtBE. Shortly
thereafter, at the request of SCDEH, TBS installed a granulated carbon filter on the site supply
weli. On 8 August 2007 SCDEH reopened the UST case.

On 4 March 2008, SCEHD transferred lead agency responsibility for the UST case to the
Central Valley Water Board. On 25 July 2008, Central Valley Water Board staff requested
TBS and Davis jointly submit a Preliminary Site Assessment Work Plan to determine the
pollution extent and a survey of sensitive receptors affected or threatened by the release. On
17 November 2008, Central Valley Water Board staff approved the Letter Workplan, Boring
Instaliation Antlers Shell-Subway submitted by LACO Associates on behalf of TBS.

On 4 March 2009, LACO, on behalf of TBS, submitted Repoert of Findings: Initial Subsurface
Investigation, Antlers Shell Subway. This report included a limited subsurface investigation
and a sensitive receptor survey. The LACO report concluded that the source of MtBE impacts
to soil and groundwater at the site was likely the result of a pre-1997 release and subsequent
release(s) between 1997 and 2004. On 27 April 2008, LACO submitted Supplemental
Information: Initial Subsurface Investigation, Antlers Shell Subway. This submittal included
summaries of UST system inspections/upgrades at the site and results of additional domestic
well sampling of the on-site water system and off-site wells. :

On 17 November 2008, SHN Consulting Engineers and Geologists, on behalf of Davis,
submitted a letter entitled, Subsurface Water Leak, Antlers Shell/Subway. In this letter, SHN
alleged that in 2007 a broken water line in the area of the tank pit exacerbated/mobilized
residual subsurface pollution from the tank pit into the groundwater at the site.

Poilution Data

On 21 October 1997, SCDEH directed Davis to collect soil samples during removal and
replacement of the USTs and piping. Davis collected sight samples from the bottom of the
tank cavity and excavated tank cavity soil, and four from the below the dispenser island. .
The laboratory analyzed soils for TPHg, TPHd, Benzene, Toluene, Exthylbenzene, Total
Xylene, and MIBE. Two of the tank cavity samples showed MtBE with a maximum of 0.085
milligrams/kitogram {ma/kg) and one of the tank cavity samples showed total Xylenes at 0.018
mg/kg. One dispenser island sample had MtBE at 0.030 mg/kg and three of the dispenser
island samples had Toluene with a maxinmum of 0.013 mg/kg.

On 8 January 2004, at the request of SCDEH, Davis began testing the onsite domestic well for
VOCs, including MtBE. Initial and subsequent quarterly sampling of the domestic well showed
no MtBE detections. On 8 August 2007, TBS sampled the domestic well and found 14.9 pg/l.
MIBE. Confirmation samples contained concentrations as high as 18.4 ug/L. SCDEH
requested installation of a well head granular activated carbon filter to treat the well raw water
and requested monthly sampling of both the treated and raw water. Subsequent sampling of
the well raw water has shown chronic levels of MIBE as high as 36 pg/L. MtBE breakthrough
of the granular carbon filters appears to have occurred on more than one occasion, as MtBE
has been detected in several post-treatment samples. EPA Method 524.2 was used to
analyze ail MtBE samples from the on-site well.
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In January 2009, LACO, on behalf of TBS, conducted a preliminary site investigation. LACO
drilled eight direct-push borings to sample soil and groundwater. Attachment 1 includes
analytical data from the LACO report.. LACO Identified several petroleum constituents in soil
and groundwater including TPHg, Benzene, Toluene, Ethylbenzene, Xylenes, MIBE, TBA,
Ethanol, and TAME. Maximum MIBE in soil was about 1900 micrograms per kilogram (pg/kg),
in groundwater, about 49,000 ug/L. Ethanol was detected in three samples during the
January investigation; a groundwater sample from boring B-7, a domestic water sample from
the restaurant, and an equipment rinse blank from boring B-4. In follow-up samples collected
from the on-site water system, Ethanol was detected in 3 of 4 samples, but was not detected
in the on-site well during either sampling event. | concur with LACO’s interpretation that
Ethanol detected in groundwater at B-7 is likely anomalous and/or laboratory error. However,
the Ethanol detected within the onsite water system warrants further investigation. A shallow
pollution source may exist hetween the onsite well (no detection) and the interior plumbing of
the station (four detections).

LACO also performed a sensitive receptor survey, and found twelve domestic wells within
1,000 feet of the site. Subsequent sampling has shown two of these with petroleum pollution.
On 22 January 2009, LACO sampled two of the closest identified wells, the Post Office well
and a well at APN#83-340-09, located 200 feet south and 400 feet southeast of the site,
respectively. LACO had samples analyzed for TPHg, BTEX and fuel oxygenates. The post
office sample was non-detect for all analytes, however, the skating rink well sample contained
0.27 ug/l. Benzene. On 1 March 2009 LACO re-sampled the skating rink and post-office
wells, along with 5 previously un-sampled domestic wells. All samples were non-detect for
constituents of concern with the exception of the domestic well located at APN#83-340-08,
approximately 300 feet southeast of the site. The sample obtained from this well contained
0.13 pg/L MEBE. Insufficient data allows correlation of pollutant detections in off-site domestic
wells to the subject waste discharge. :

Analysis

According to the LACO report, subsurface geclogy consists of colluvium overlying relatively
shallow, low-grade metamorphic rock. The colluvium is predominantly silty and clayey soils
with varying amounts of sand and gravel. Based largely on boring refusal depths, colluvium
likely overlies bedrock at approximately 31 feet below ground surface (bgs) on the western
portion of the site, about 41 feet bgs on the eastern portion... Based on local outcrops,
bedrock is likely the Mississippian Bragdon Formation, metamorphosed, thinly bedded shale,
with interstratified siltstone, sandstone and conglomerate.

LACO also deduced subsurface geology from the well driller's report of the on-site domestic
well. The well, installed in 1972, is 100 feet deep and perforated from 60 to 100 feet below
ground surface (bgs), almost exclusively within reported blue shale (presumed Bragdon
Formation). The driller encountered first water at 50 feet bgs, however static level after
development was 30 feet bgs, indicating confined hydraulic conditions. :

The regional groundwater gradient direction may be easterly to southeasterly based on
predominantly east sloping local topography and groundwater elevation data from nearby
former UST site, Jack’s Market, located about % mile southwest of the site.

Data from the preliminary site investigation are limited, however | currently presume local east
to northeast gradient direction. LACO drilled six pitot borings and encountered free water at
approximately 20 to 26 feet bgs. LACO installed temporary well points into the borings by
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setting PVC risers, with the bottom § feet of each riser slotted, and allowing groundwater
levels to stabilize overnight. Depths to static water levels were measured the following day.
Groundwater elevations rose to 12-14' bgs overnight, indicating hydraulic confinement of the
water-bearing unit. LACO surveyed temporary well heads relative to an arbitrary elevation
datum, measured static water levels, and estimated gradient direction; see Attachment 2,
LACO’s hydraulic head map. According to the report, the hydraulic gradient appears to be
about 0.04, northeast to east, somewhat dissimilar to presumed regional flow. The onsite
domestic well, at the northeast property corner, and infiltrating wastewater from an on-site
leach field, at the southwest property comer, could locally influence local hydraulic heads.
MIBE trends appear to support northeast groundwater flow. LACO piotted MIBE concentration
on an iso-concentration map; see Attachment 3, LACO's map of MtBE in groundwater. Note
that insufficient data now control contours south and east of the site.

To further evaluate pollutant transport direction, | calculated BTEX ratios for each discrete
groundwater sample. This ratio is (Benzene + Toluene)/ (Ethylbenzene + Xylenes), and
indicates relative weathering (Kaplan et. al. 1996). In general, high ratios, > 1, indicate
relatively limited pollutant weathering. While data are limited, relatively highest ratios, least
weathered pollutants, appear to extend northeast across the site, similar to presumed MtBE
distributions: see Attachment 4, an interpretive contour map of BTEX ratios based on LACO's

data.

Because BTEX ratios appear to support MtBE distributions, | ran a dispersion analytical
(spreadsheet) model to assess MtBE transport in the colluvium. The model equation
(Ogata 1970) predicts finear dispersion, e.g., along a plume centerline, from a continuous
source.

C=C/2[erfc{(L-vt)/2(Di1)*0.5)) + exp(qu.)erfc((L+vt)12(D|t)f‘0.5))}
where

C= concentration down-gradient over time,
Co= initial concentration,
L= down-gradient plume length,
v= average linear groundwater velocity = Ki/n,
K= hydraulic conductivity
i= gradient
n= effective porosity
i= time,
D= longitudinal coefficient of dispersion = auv + D%,
oy= dispersivity, often about 0.1L, highly scale dependant
*=molecular diffusion (neglected, assumed far overshadowed by dispersion).

For C, | selected a value of 49,000 pg/L, the maximum MIBE concentration observed in
LACO's subsurface investigation. For L, down-gradient plume length, | used a value of

150 feet, the approximate distance from the tank pit to the onsite well. For K [ selected a
vaiue of 0.10 ft/day, a typical representative value for silty soils. Fori, | selected a value of
0.04, as estimated from LACQ's potentiometric map. "For n, | used 0.25, typical for silt. |
varied time between 8 and 13 years because Davis first identified MtBE in soil in 1997. The
following table summarizes results:
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C, L time K gradient et precdicted C
LgiL (ft) (years) | ft/day (ML)
49000 | 160 8 0.1 0.04 . 0.25 0.000 .
49000 150 g 0.1 0.04 025 | 0000
49000 150 10 0.1 0.04 0,25 . 2.802
49000 150 i1 0.1 0.04 0.25 11.208
48000 150 12 01 | 004 | 025 36.420
49000 160 13 0.1 0.04 0.25 86.848

Preliminary dispersion estimates depend strongly on initial MtBE concentration, therefore |
also used partitioning coefficients to estimate pore water MtBE from 1987 soil concentrations.
Assuming no biodegration, a conservative fraction of organic carbon of 0.001 for colluvium,
and 8.0 liters per kilogram (L/kg) for MtBE soil organic partitioning coefficient (Koc), and
maximum MIBE in soil of 85 mg/kg (0.085 pg/kg), | estimated pore water concentration of
MBE of 1,130 ug/L, about two orders of magnitude lower than maximum MIBE found to date
in groundwater, This indicates soil sampling during the tank removal may have under-
representad maximum source concentrations. It also shows that 49,000 pg/L for Co is
conservative based on current data. The above suggests that an MtBE release near the
USTs, around 1997, dispersed continuously and began to reach the domestic well beginning
about 10 years later.

The model is preliminary, useful strictly to support a site conceptual model, and subject to
revision based on further data. However, predicted concentrations in the well are within range
of those observed,.

| also plotted observed MtBE concentration resuits from the domestic well vs. time; results
suggest time-discrete pollution in fractured bedrock, rather than a continuous source. '
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The plot shows a relatively abrupt increase of MIBE, followed by a recent decrease. Unlike

- data from borings and temporary welipoints, this trend indicates a time-discrete pollution
event. | have considered three potential explanations. The first is time-discrete MtBE slug
dispersion into the well through bedrock fractures. While continuous source MIBE dispersion
may occur in overlying colluvium, varying local hydraulic heads could further direct MIBE flow
downward into fractures, for example during varying pumping rates, or source heads due to a
broken water pipe. The second is native biodegradation, which could counter the effects of
continuous MtBE dispersion through the well. The third is seasonal groundwater flow
varlations, more complex than a simple analytical model can account for.

Recommendations

The on-site domestic well appears to act as a vertical pollution conduit, from alluvium into
underlying fractured bedrock. Also, insufficient data south and east of the site define pollution
extent. Dilute pollutant detections in off-site domestic wells southeast may correlate to the

site.

Therefore, | recommend further site investigation and expedited site cleanup. Due to the
identified pollution from the on-site domestic well post-treatment, and potential threats to off-
site receptors, this case is high profile and may warrant format enforcement action.

Further site investigation shouid be sufficient to explain MtBE flow paths through coliuvium and
fractured bedrock, and into the on-site domestic well. Scope should be sufficient to evaluate
the on-site well as a poliution conduit, and correlate the site to polluted off-site receptor wells.
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RESULTS OF SUBSURFACE INVESTIGATION
Soil Sampling Results
Laboratory analyncal results for soil samples collected during the initial subsurface investigation
are presented below in Table D. Historical laboratory analytical results for soil samples collected
from the site are summarized in Table 1 and the current laboratory reports are included as

Attachment 4, .
Pible D: Laboratory Adatytient Resulls for Soil Snmples
Depth Ty | Benzewe | Teluene | CU¥F [ T b apge borea | Tame Other
Samyple 1D (Feet) Date (nefe) (hele) (nefe) henzene | Xylenes (ne/e) (/) (ugfe) Oxygenates
{g/p) {ngfe) . _ (

5 11572009 | No<ig | ND<00050 | ND<0o0050 | ND<0.0050 | ND<(.0050 | ND<0.0050 § ND<0 0030 Nir<o0050 | NO<0.6050-020°
9 1/19/200% ND<I & | ND<0.0030 | ND<0005¢ | ND<0.0050 | MD<G.0050 | ND<0.0050 § ND<00050 i ND<00050 | ND<) 0050020
B 15 1/19/2009 ND<1L0 ND<0.0030 | ND<0.0050 0,014 0.013 0.017 0.012 1 .ND<(0050 | ND<0.0050-020
19 1/19/2009 ND<1.O ND<00050 | ND<00050 0.011 0,089 0.14 0.061 ND<0 0050 | ND<0.0050-020
24 1192009 ND<1.0 0.018 N[<0 0050 0.013 0.018 1.2 0,35 ¢ 0.0073 ND<0 6050-020
28 1/19/2009 1.2 0.091 ND<0.0950 0.1 0,12 1.9 0421 |. 0011 ND<B.0051-0 25
5 12042008 | ND<1.0 | ND<0.0050 | ND<0.0050 § ND<0.0050 ND<6.0056 } ND<0.0050 0,19 ND<OOo30 | ND<G0050-0 25
10 | 1/20/2008 | ND<I 0 | ND<0puso | ND<0L0S0 | ND<0.0030 | ND<0.0050 { 0015 0,11 ND<O 1050 | ND<D 0050-0 25
B2 i4 1702009 | ND<io | ND<000SO | ND<0.0050 | ND<Q 0050 | NO<0.0050° 0.12 0.15 ND<0.0050 | ND<0 0050-025
20 1/20/2000 | ND<I.0 | ND<0.0050 | ND<0.0650 | ND<00050 | ND<050s0-§  0.33 0,28 WD<0.0050 | ND<0.0050-025
26 172072009 | . No<lo | ND<0.0050 | ND<0.6050 | ND<0.0050 | ND<0.C050 0.26 0,20 ND<0,0050 | ND<00050-0 25
5 172072009 17 ND<io | ND<0.0050 | ND<0,0050 | ND<0.0030 | ND<0.0050 ; ND<00030 | ND<O 0050 { ND<0.0050 | ND<0.005-0.20
10 172042009 1. ND<).0 RDO<0.0050 | ND<0.0050 | ND<0.0030 | ND<0.0050 § ND<0.0050 | ND<G.00S0 | ND<G.0050 | ND<0.0050-020
B3 14 1/20/2009 | ND<1G § ND<00050 | ND<0.00S0 § ND<0.0050 | ND<0.0050 ND<0.0050 | ND<00050 § ND<0G.0050 | ND<0.0050.0 20
20 /2072000 | ND<1.0 ] ND<00CS6 | ND<D.00SD | ND<0.0050 | ND<0.0050 | ND<00050 | 00073 | N0<0.0050 ND<0.0050-0.20
26 1£20/2009 HD<| ND<0.0650 | ND<0.0050 |. ND<0.0050 | ND<.0050 01.028 0054 'ND<G 0050 | ND<DD05C-0 20
H /212000 | ND<10 | ND<0.G0S0 | ND<0.0050 | ND<0.0050 | ND<0.0050 | ND<0.0050 | ND<00050 | NO<0UO0SO | ND<N0650-020
10 11212000 | ND<tt | ND<0.0050 | ND<0.0050 | ND<00050 | NO<00050 ND<0.0050 | ND<0.0050 | ND<0.0050 ] ND<00050-0 20
B4 14 1721720001 NO<L0 | ND<0.60SQ | ND<0.0050 | ND<0.0050 ND<0.0050 | ND<0.0050 | ND<0.0050 | ND<0 0050 | HI<D.0050-0.20
20 1/21/2009 ND<LO ND<0.0050 |. ND<0.005¢ | ND<0.0050 | ND<0.0058 | ND<0.6050 | ND<0.0950 | ND<000S0 | ND<D0050-G.20
25 172172000 | ND<l.0 | ND<0.0050 | ND<00050 | ND<0.0050 | ND<0.0050 | ND<0.0050 | HD<00050 ND<00050 | ND<00050-0.20
S 1/21/2009 ND<).0 ND<0.0050 | ND<0.0050 | ND<0.0056 | ND<0.0050 | ND<0.0050 1 ND<0.0050 | ND<0.0050 | ND<00050-020
10 1/21/2009 910 ND<0.050 ] ND<0:050 5.6 16 ND<(.050 | ND<oos) | ND<0.0s¢ ND<G 50-5.0
Bs 14 /2172009 ] ND<I.G_ | ND<0.0039 | ND<0.0050 | ND<0.0050 | ND<0.0050 | ND<0.0050 { ND<0005G | ND<00050 | ND<0.0050-020
20 12172009 { ND<10 | ND<G 0059 i ND<0.0050 0,029 012 | 0.028 0011 | ND<00050 | ND<0.0G50-020
25 1/21/2009 1 0.017 0.0077 0.1% 0,26 0,037 0.017 NE<0.0050 | ND<00050-D20
5 V2272000 | NO<I0 | ND<0.0050 | ND<0.0050 | ND<0 9050 | ND<0.0050 | ND<0.0050 3 ND<0.0050 | N<0 0050 | ND<0.0050-020
B6 10 1 22/2009 i1 ND<0.0050 | ND<0 0050 0.1 0.41 CND<0.0050 1 ND<0025 | ND<0.0050 | ND<G.065(-030
15 113242009 L6 ND<0.0050 0.043 0,024 023 0.027 0,014 NR<0 0050 [ ND<0.8050-0 20
20 142272009 1.5 ND<0.0050 0.022 0.033 0.28 0.048 0.020 ND<0.0050 | ND<00050.020
5 1/2212009 RO<1 0 | ND<0.0050 | ND<00030 | ND<0.0950 | ND<0.0050 | NO<0.0050 | ND<0.0050 | ND<0.0050 | ND<0.0050.020
B7 10 172272069 ND<i.0 ND<00050 | ND<t.0050 | ND<0.0050 | ND<0.0050 | Ni<0.0050 | ND<0.0050 | ND<0.0050 |- NO<(.0050-0 20
15 12213009 | ND<10 | ND<000S¢ | ND<00050 | NG00S0 | ND<(0.0050 § ND<00950 | ND<GOpSO | ND<000SD | WD<00050.020
5 12372009 ND<10 NB<0.0050 | ND<0.0050 § ND<0.0050 | MD<0.0050 0.040 ND<0.00s0 | ND<0.6050 | ND<0.0050-020
B8 10 172372000 1 ND<1.0 ] ND<00050 | ND<00OS0 § ND<0.0050 ND<0.0050 0.25 0.59 NO<0.005¢ | WD<0.0050-0 20
14 112342003 ND<10 | ND<000sO | ND<0.0050 | ND<0.0050 | ND<Q 0050 0.034 0,088 WD<0.0050 | HD<D00S0-020
20 1/2372009 <10 ND<0.6650 | ND<00050 | ND<0.0050 { ND<0.0050 | ND<0.0050 0,030 ND<0.0050 | ND<0DOS0-020

Groundwater Sampling Results
Laboratory analytical results for groundwater samples collected from borings Bl through B8
during the initial subsurface investigation are presented below in T able E. Current and historic
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laboratory reports are included as Attachment 4,

Table Et Laborntery Anaitylcal Resulls for Groundwatsr Snmples
Ethyl- Total Otlier Fuei
Depth ‘TPHg Bznzene Teluene . MTUE TBA TAME VOCs
Snaiple 1D Date benzens Xylenes Oxygenates
| {feerbgs) . {1/l (lulafl-) e/} (eiL) gL gty {ra/t) /L) ) {peil)
28 11972009 10,080 1,700 kH] 1,Hun 1,200 14,000 2,100 69 HD<o-Fo s
1
3748 | V192009 1600 1 160 Np<se 21 30 2,900 400 79 [ NDSBLSK
16 | 1200009 | oo 1 Npwo | Npwa | wpwo | 4300 | 1,600 24 | ND<vo000
H
C36-40 | 172072009 ¢ ND<)Ol0 " ND<I9 HD<i@ HD<10 Nty 49,000 8,200 290 HO<it-40.600 s
o 26 12072009 120 16 . HO<030 | MND<g30 HD=0 %) 240 270 13 ND<15200 e
" 30-34 12072009 | ND<),000 27 N<la ND<10 HD<lo 26,000 5,000 140 HD<I0-LEoUe -
14 25 12172000} HD<sO 43 HD<) 50 2.5 30 6.3 ND<5.0_ | ND<0St | ND<130-50 e
29-33 | 1212009 F - HD<Se ND<050 | ND<0.50. | ND<03U _] ND<050 8.9 6.7 HD<0 356 | ND<d50-50 )
. tsopropyl benzene = did,
n-Propylbenzene = 12,
1,3,5-Trimethylbenzene =
25 V2120091 4,500 Gt 22 140 P10} 00 69 2.4 ND<h 50-360 120,
n-Butylbemzene = 0,98,
Napithalene =31,
Al others RD<1s 50-28
1sopropy) benzene = 32,
#t5 n-Prapylbenzenc = 87,
1,35 Trimethylbenzene =
160,
1 L2d-Frimethylbenzene =
35-33 172172009 | 13,000 [:]] 270 660 2,300 1,200 160 12 ND<2.3.1.000 840
sec-Butylbenzene = &5
p-isopropylicluene = 3.1
n-Butylbenzene = 7.2,
Mapthalene = 140,
Al others ND<Z 5. (D0
B 25 12120091  A7000 240 5,400 1400 9,380 s00 160 HD<I0 | ND<ith). 50 e
- 36-40 | 1/12{1009% 11,000 260 a2 560 950 460 40 6.1 HD<] 5-500 .
T ' Ethaitot=
. . ND< 38 : Deb 5U %8
BY 25 17222009 330 17 1.2 13 40 32 N s DD 5T
11
3640 17222009 320 NDsD30. § WD 50 6,7 ND<) 5% .6 42 ND<050 | MD<0S0:50 ' rre
25 112312009 200 33 ND<1$ HD<LS NE<L$ 740 70 3.8 Np<Lisoa 1 i
Bs 30-24 172372609 | ND<1,000 NDeIl HD<10 HE<10 ND<lg 14,000 2,300 7% Np<io-t2.002

Domestic Well Sampling Results
Laboratory analytical results for the groundwater samples collected from domestic well DW1

and the neighboring domestic wells, DW-Post Office and DW-PC, are presented below in Table
T, Historical laboratory analytical results for domestic well sampling are included as Table 2.
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1 || COX, WOOTTON, GRIFFIN,
HANSEN & POULOS, LLP

2 Rupett P, Hansen (SBN 82302)
190 The Embarcadero
3 Sai1 Francisco, CA. 94105
Telephone No.: 415-438-4600
4 Facsimile No.: 415-438-4601
.3 Attorneys for Defendants
BOB DAVIS and CHERYL DAVIS
6
7
8 SUPERIOR COURT OF THE STATIL OF CALIFORNIA
9 COUNTY OIf SHASTA
10
11 TBS PETROLEUM, L.L.C., 3 Case No.: 165285
12 Plaintiff, ) NOTICE OT ENTRY OF
' : ) AMENDED ORDER AFTER
13 . ) HEARING ON DEMURRER
) GRANTING DEFENDANT'S
14 BOB DAVIS, CHERYL DAVIS AND ) DEMURRER WITH L.EAVE TO
DOES 1-20, ' : ) AMMEND
15 - )
Defendants, - )
16 )
)
17
18 || TOPLAINTIEF AND ITS COUNSEL:
19 PLEASE TAKE NOTICE THAT AMENDED ORDER AFTER HEARING ON

20 DEMURRER was enttered herein on April 30, 2009, A true and correct copy of which is
21 “Tixhibit A hereto,

) Dated: May 22, 2009 COX, WOOTTON, GRIFFIN,
HANSEN & POULOS, LLP

23 Attorneys for Defendants BOB DAVIS and
CHERYL DAVIS

24

cox woorron, 23 y-Q,___Q
GRIFED, HANSEN - B :

& POULSS, LLP -

i mEnmecse 20 Courtney M, Cl'@)

AN TRANCISQO,
CA wni‘w
FEL: 41541840
FAX: 15412461 27

28

Davis NS
-1« Case No, . 165285

NOTICE OF ENTRY OV AMENDED ORDER ATTER HEARING ON DEMURRER GRANTING DEFENDANT'S DEMURRER
WITHLEAYE TO AMMEND




SUPERIOR COURT OF I‘ UL STATE OF CALIFORNIA
¥FOR TIIE COUNTY OF SHASTA

HON. BRADLEY L. BOECKMAN . Dept3
‘ ' lav
#165285
TBS PETROLEUM, LLC,
o Plaintiffs,
Vs, .

BOB DAVIS, et. al,, '
. Defendants

NATURE OF PROCEEDINGS: AMENDED ORDER AFTER HEARING
ON DEMURRER

This matter was taken under submission by the Court to consider oral argument,

~ Upon consideration of the oral argument presented at the hearing on the demurrer, the

Court determines that the fentative shall become the ruling of this Cowrt as is set forth
more particularly below:

Defendants contend that the complaint, and all of the causes of action asserted
therein, ave.barred by, the “As-Is” clause of thie underlying puwhasc agx eement contained
- in, paragraph 6 of the-addendum. Defendaiits contend that this “as is” clause precludes
any claim against them for damages as a result of conditiois that existed on the property
at the time of the sale, cltmg Sh'lpuo v.: Hu (1986) 188 Cal. App: 3d 324; THat case holds
that “any sale of property ‘as.is’ is a sale of the property in ifs’ ‘present or existing
condition’; the use of the phrase ‘as is’ relieves a seller of real property from liability for
defects in that condition, The only exception to this principle is when a seller, through
fraud or misrepresentation, intentionally conceals material defects not otherwise visible
or observable fo the buyer. (Lingsch v. Savage, supra, 213 Cal.App.2d at pp. 740-742.)
Appellants have cited no cases, nor have we found.any, in which a person selling real
* . property “as is™ was liable for defects in the quality or condition of the seal property,
where the property was not new conshuction, and the sale was made in good faith and
without some form of fraudulent misrepresentation or concealiment.” Id, at 333-334,

Plaintiff coniends that the causes of action contained in the complaint are not
batred by the “as is” provision of tlie agreeinent, algumg that, since there are no
allegations of mistepresentation. or nondisclosure, the “as is” clause ‘has no apphcablhty
In support of its position, plaintiff cites to a case from New York. The Court finds that
this case has no pxecedentlal value, because it’s deéterniingtion is based on & wolanon of
a New York statute, and is expressly contradicted by the above statement of Califoria
law. Plaintiff hag failed to establish that the “as’is” clause is inapplicable. ‘




Plaintiff contends that the indemnity clause of the purchase agreement
(patagraph 11 of the addendum) permits the action against defendants. Defendants
correctly point out that, in relying on this provision, plaintiff has omitted the first clause
of the paragraph, which states “except as otherwise expressly provided in this contract.”
Any interpretation of the contract must lool:at the agreement as a whole, and attempt to
harmonize these provisions, Accepting plaintiff’s interpretation of the contract, which
would allow plaintiff to assert claims against defendants to reimburse plaindiff for
expenses associated with correcting conditions that existed on the property at the time of
the sale, would eviscerate the “ag is” clause. Based on the allegations of the complaint,
the contamination existed at the time the property was sold. There are no allegations in
the complaint that the plaintiffs were not aware of the contamination or that defendants
failed to disclose or misrepresented any facts regarding the existence of contamination
on the property. The “as is” clause functions to transfer certain labilities to the new
owner. The claims raised in the present complaint ave precisely the type of liabilities
that were sold along with the property. A finding that the “as is” clause does not apply
would render such clauses meaningless. All of the causes of action (breach of contract,
nnisance, trespass, breach of the implied covenant of good faith and fair dealing,
declaratory relief and indemnity, and contribution) are based on and atise out of the
condition of the property. As such, they ate all barred by the “as-is” provision of the
contract, The demurrer is sustained.

To the extent that plaintiff can possibly plead facts demonstrating lack of
knowledge on the part of plaintiff or fiaud, misrepresentation or failure to disclose on the
part of defendants with respect to the condition of the property, then plaintiff's claims
may not be precluded by the “as is” clause, Leave to amend is granted. The June 1, 2009
case management conference is advanced and continued to Monday, June 22, 2009 at’

10:30 a.an. in Department 3,

apil  F0 20w % / / W |

BRADLLEY 1. BOECKMAN
Judge of the Superior Court




CERTIFICATE OF MAILING
STATE OF CALIFORNIA, COUNTY OF SHASTA,

I, THE UNDERSIGNED, CERTIFY UNDER PENALTY OF PERJURY UNDER
THE LAWS OF THE STATE OF CALIFORNIA THAT I AM A DEPUTY COURT
CLERK OF THE ABOVE-ENTITLED COURT AND NOT A PARTY TO THE
WITHIN ACTION; THAT I MAILED A TRUE AND CORRECT COPY OF THE
ABOVE 7O EACH PERSON LISTED BELOWABY DEPOSITING SAME IN THE
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PROOY OF SERVICE
(California Code of Civil Procedure §1013)

Case: TBS Petroleum LLC v. Bob Davis, Cherpl Davis and Does 1-20
Case No.: Shasta County Superior Court, Case No, 165285

I am employed in the City and County of Sau Francisco by the law firm of Cox,
Wootton, Griffin, Hansen & Poulos, LLP, 190 The Embarcadero, San Francisco, California
94105, 1 am over the age of 18 years and not a parly to the within action.

On Mayl 22,2009, I served the attached document;
NOTICE OF ENTRY OF AMENDED ORDER AFTER HEARING ON DEMURRER
GRANTING DETENDANT’S DEMURRER WITH LEAVE TO AMEND

on the parties, through their attorneys of record, by placing copies thereof in sealed
envelopes (except for facsimile transmission), addressed as shown below, for service as

clcsignatea below:

(A) - By First Class Mail: I am readily familiar with the practice of Cox, Wootton, Griffin,

Hansen & Poulos, LLP, foi the collection and processing of correspondence for mailing
with the U.S. Postal Service, and that correspondence would be deposited with the U.S.
Postal Service the same day in the ordinary coutse of business, I caused each such
envelope, with first—class postage thereon fully prepaid, to be sealed and placed ina.
recognized place of deposit of the U.S, mail in San Francisco, California, for collection and
mailing to the addressee(s) on the date indicated,

i(B) By Personal Scrvice: I caused cach such envelope to be personally delivered to the

addressee(s) by a member of the staff of this law firm on the date indicated.

(C) By Messenger Service: I amn readily familiar with the practice of Cox, Wootton,

Griffin, Hansen & Poulos, LLP, for messenger delivery, and I caused (_aach such envelope
indicated below, to be delivered to a courier employed by Worldwide Attorn@ Servvices,
with both of whom we have a direct billing account, who personally delivered each such
envelopeto the addressee(s) on the date indicated.

(D) By Iederal BExpiess: I am readily familiar with the practice of Cox, Woolton,

Griffin, Hansen & Poulos, LLP, for the collection of overnight courier deliveries, and such

overnight courier deliveries would be deposited with the courier the same day in the

Case No. CGC-07-467200 |,
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ordinary course of business. I caused each such envelope/package to be delivered to Federal

Express Corporation, with whom we have a direct billing account, at San Francisco,

California, fo be delivered to the addressee(s) on the next business day.

(E) By Facsimile: I caused each such document(s) to be served via facsimile electronic

equipment transmission (fax) on the party(ies) indicated below by transmitting a true copy

to the following fax number(s):

SERVICK,

ADDRESSEE

PARTY

C

Joshua A. Bloom, Esq. ,
BARG COFFIN LEWIS & TRAPE LLP
350 California Street, 22* floor

San Trancisco, CA 94104

Tel: 415-228-5400

Pax: 415-228-5450

Attorney for Plaintiff

|
24
25
26
27
28

I declare under penalty of perjury under the laws of the State of California that the

foregoing is true and correct. Executed on May 22, 2009, at San Francisce, California,

W{/}/pw-m

(L4,

" MYRIAM CADER SARGENT

Case No. CGC-07-467200
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fnf.—‘gihh;t.:a “county- ,'

HOC:
1-5 & Antlor Road Intarchanga
I :‘?' HR-136 (9/71) Lakehead, California

{ 24737 201-0261-0107
NOTIGE. 0¥ CONPLETION

The 8hell Gil Coapany, acting pureuant to Title 15 of the Civil Code
of the Stare of California, .ltn‘rnhy gives ROTICE OF COMPLETICH ng €ollewsy

On Decembar 5 s 19 72, a work of constructlon and lmproverent,
conaisting of ms{allation of a two-bay sexvigae station

and othor work

applicable tharate, WAS CONPLETED upon PREMYSES whieh are LOCATED AT the
Boutheast quadvant of I-5 and Anttex Rd, Interchgg and upon wbich is situated a
Shelt service atatien, and which is wmora fmrnicularly dascribed o Bxhibit VA"
which i3 ottzched hoveto and made o part: hernnf. -‘

The Shell ou Gompnny, vhose add:caa 1s IGO lh.ssh St?aet, Ban .

Fraacisco, caltfomia, 9&106 OGNS an iul:elest in the atoremantloned premlsds
TR

as ownet it Feg ' T T of sald prumisus.

“The aforosnid work of construction and improvement sz porformed upon

said premises pursuant o an’agreemont betkanon the Shell 041 Cempany.and

Brunner Hoxme Consizuotion ¢, &8 ORTOINAL CONURAGTOR, vhose address fa*
P,0, Box 428, Mt, Vernon, Washington, )

RHCOUDED AT REQUEST OF SNELL OYL COMPANY

SHELL, (m, GO OFFICIAL RECORDY

—

32 rn, ‘.m.ll’_._ 6' SIIASTA COUNTY, GALLF,

;Dm- Feo § mthM'};Hgmj By,

Yolume 2149 Page 201 )
Regordee

STATE OF CATIFORNTA
) g g5, 204-0261-0107

cOuNTY OF Saeranento)

C & iif supar ngo». David L, _Knofex , bolng duly swotn, deposes and anys!

that he i LheC! of Shell Oi) Company, the coxporation named
fa and ouning an Lntnrent in tha property doesoribnd in the forageing notleo;
that ho has read the forepoing Notica and kaows the centents thavaof and the

e a»ia«:&uu\ Ehis adga,
R T k7 A b
ROY BARNE
ROTANY PUDLIL-CALIFORIIA
SACHAMERTO COUHTY
M;Mz&s.a-w;umwi?.ml

worintoe bafore mo this_/37 day 42 fdoé&—rwﬁc-v ‘

19_,’23 On tth 2374 day of f:kcua,ﬂu. v 1975, bofore me, fa

o\; [ dertad | , 4 Netary Pabllc - in and for sakd ununty and Heata,
duly eonmiaaioned and sworn, rsu;mlly appeared__Dawid I, Kaofor '
koesm to me to ba the_ G & A Supsrvisor of Shell Qi Company, Ele
sopporation thot ewacuted the within {nsbxument, and alee Kknoun to wo to bo tha
peraon vho axeehted thoe within instrument on bohalf of sald covporatioen, and
acknowledged to mo that suech corporation oxoonted tho szma.

IN WEIHESS HIEBREOF, I have haveunto sob my hand and affixed my offl-

cial senl the day and yedr Ln this cercifiente first abo TiEEon,
RETURN TO1 Sholl GJi Compnny )
2846 Falr Gake Blvd, A e

Sporvaments, Califeria
. Emﬁ Al Hotary Public
0/0 D, L, Kagfax Feath of gailfornin.

Fog™ gy
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nstRAEEIoN OF BROPERTZ1  A12 6hat oevtain rent proporty nitwate in tha-

ALY Gliet poviton off tha Hoot ono-hedf of tho Horbhoast onesguavrtor of

Scablon 23, Tovnehly 38 Hovth, Range 5 Host, M. D&M, according to tho R
offiake} .)f & thorsof, donoribod an Lollond >
COVHEHOIED 0 a ntanoied U8 Gul,O, onument oot ab tho Horth ongeguarier
cornal nf oold Saotion 19, Termobip 3% Hovth, Rengo 9 Heat, WeDJB.AMay
Glonea, a?.m:ﬁ tha Horeh 1ing uf tha Bavtheand ono-quarter of nbld Suotion
13, Hopsh Bo“5B20" Kant, 280,85 font to o point on the st rplzht of way
Fao of Bolifomala Stobteo lljg}n—;ﬁy Ustle 9? rp deseribad An the dead o tho
Etnta of Celiforaln yocoyded Joly 9, 1944 n Docle 271 of Qffiainl Hegords
ot gvaa 33 thonoe, along podd Baot right of way lino, South 02°80130Y
oo, B020.55 foob €0 o 4" 2 BT goneroto monumand tAAh a bropn_cen mavled
flefs B430) thoneo, Xenving eoid Ecol pight of Wiay Ling, South D7Ya0?30"
Dont, IR.UB Soub to o Bimaa;guaﬁtnv ineh lvon pipa togped H.O.05. 215781;
bhonan, continuing Scuth 6Y°00°30" Fast, 9.15 foob to a flveeglanth inah
Inop DIn with o broos top obempod D2 SHB3B3 thanoo; alons & 70:00 foot
nodiug qupve o Cho Jofh thvoush o oundil onglo of W6U25T51Y, o digtance
of §0.07 faoh to o thwedawguavtor ineh fvon pipo toppod R.CLE, XS78L and
o poind om tho Haaﬁevlg lina of that sertain proponty ﬁ(mveyed to the
tenbory Union Tsiemraph Coapopy, b Hotr York norpunut:ionr by degd reoorded
Hopeh 7, 1930 in Doole 395 of OIT1010) Veoords nd page 3043 thonoo, Roaving
Aol 70,00 foof pudlup duvve Soubh 0RY50730Y ‘Hout, on and along the nald
Poaterdy 3o of CHe Hontern Unfon Tolepeaph Company proporty 12,65 oot
{0 n Chieowquavtir Inolt ivon pipe togiod KRG8 15701 and thd intormoebion
¢f tho pold Baotordy lno of tho Heolorn Unlon Telograph Coxpony propavey
cad thn Southuca(ordy prolongatiion of thot cortain couwrno dopovlibng in
tis dacd to Robuet 1l Chabfiodd, ab we,, redorded Joptombor 16f 1860 1n
Broole G40 of OFfdeiod Regords 0% pope 530, o é"thonoa, tlortls BA°30? aok,
10,36 feat!), thonso Howth 21°30°00" Fuot, 182,63 fenb So a Llyowpighth
fgh ipon pln coavlicd HeF S!J?Bﬁ thonao Hepth PJ}";P'OO" llnot, 250,36 foot |
o cn dvon pin eavked LEs 54305 Chanew Horth 25°H3T19" Baus, 03,08 foot
0? tho poinG of Laginging of thio denm-iphm}\{ thanoo, epntinuing Horlh
FUSUIONY Baot 80033 £908) thonoo Roety BAYNFG! raot, 62,42 faaty Shenso
forih X °06'3ﬁ“ lmaﬁf 6760 Funt) thoneo Hobth 39°4it1AY tloot, 32,04 foot;
thense Hopth (6% Hio" Houdy 7701 feoby thenae Bouth 30°Sorng” Houb,
20,01 foob} tlhigroco South BT 0305" onk 1060.60 Loty thonoa South TiYs60
59" Bonbd 100,50 foob to the point of beplnnlng,

R . .2,1};(31? : | wer].149 mthGﬁ
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PESREEDION OF PROFERYY 1 - AL i:{m‘i: qovgain rgal proporty otbusnto in tha
fFounty of Ehuoto, Stote of Califowniar :

Ary ehab povkicn of tho Hoob onovhoif of tho Hortheant onerguarter of
Seobina 3Fp Teoachip 38 Hovth, Hongo 5 Weab, t.D.B.idk, ascordivg to tho
efitoloh plad Lhwraols daacbit&ud oo follouns

CHIECIND of o rtondord BabGudloOs monteaent cot ot the Horth ono=nuartor
cernoy oF oald Scotion 1Y, Tamobip 35 lnrth, lictge 9 ¥ond, H.B.40.
thongop clong Sha-Uerth 3oy of tho Rovthentt. onuwquartor of puld Suswion
3, Loith BoVsHe69" Rant, 280.20 forb to o point on tho Hoot right of way
Fio ef €oligonain Steto Moy 1.8, 99 po desoribod, in tho d8ad go the
#iate of Cubisarsin scaovdod Jnly B, 1644 in Hocle 205 of Ogfloial Rocordn
74 fono 14 thotion, slong uid BugG #lpht of oy ling, Solth gatdoe 507
G, 1620, 34 fast o n 4 & T goneroto mopumunt uith o biaps amp maxicd
1.8, 84503 thonco, Jcavirg potd Eoot pipht of uay Lino, South BY°09°J0°
Pand, 2809 o0t Go o Lhréoegumybor Shch lwvon plbe togrod H.C.Be 43701
fhrrog, conblivelng Seuth 07°60°30% rant, 9.15 foot to i flvo-aighth dnoh
SPgn pin UAth 0 Leoog top otempod Relt. 56303 thonoo, nlons a 70,00 oot
oAy aupve Lo Che lefb Chremh o contiml maglo of I6YRST4Y", o dintanco
¢ [0,07 food to O ehouasauntor fneh irvon plps tapped 0.8 15704 amd

n ralps oa e Foanderdy oo of that certally proporty conveyod to the
Preteen Badon Selepron Coispony, o lon York cwpm-ntlonf Ly doed reoowrded
Payahy 7o BEB0 0 Dook 303 of (ETietnl lLieoordy ot popo 303 Lhouno, Roaving
P 70,00 foof rautien suvvo Houth 02°50130% Yest, on ond olong Ui oald
[efoely oo of tho Wontorn Nnlen Tolupxaph Coapiny proporty 7R.05 food
o n upcsguavter tneh 1ron pleo foggud M08 19701 and the intowaoctlion
of tho oold uuGerdy Xing of (he Hostura Unlon Tologeaph Cospany pyopaety
o Chge Soubhugs Cordy peolan-atilon of (hat cuvbaln conesn @opovibod {u
#1ny dnott to Holo w6 Ih Chabflold, of Wi, ranorded Supteaiae 10, 160D in
I'eoly GBS of UZMIctod Besondo 0% popa 510, ac (Mthongo, [lovth £he300 mhob,
{00:30 Loot?), thicheo Uavth Z1U5000" Luot, 102,63 foat So n Piyaenlplith
fah Iven pia novded i ‘453!,\ thonoo Morth 842300007 1, £30.36 fuot
tro ra dvoa pin covled Uae SR302 Uionee Povtir 269437 10" l?aug:, 03,82 not 7
to_tho ratnt of Taghuring of tlile deandipbiong thanco, enubinuing Lovih
£A7haernt fopt £9,305 fooby theloo Rorth BAUHIONGY Mant, U202 fuoly theneo
Peediy L0530 o, G701} ooty thenoo Horth 39“31}'131" Voo, 3703 faubs
thrnno Lopth GE°BHIRNT Henty 77,01 fuoby thene South 30°80789" ooty
$0.00 ooty (heieo Swuth WWHUIN057 Topt 169,60 ooty thonoe Soukh YL 567
599 Eppb 100,30 oot to thu point of bogionlug.
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B HF - 303 GRART DEED sfn;.u.:‘ze'&zzﬁ‘.:’i i H‘mﬁ:{.r«h@% "

THIS 1S A DEED datﬁ:\ﬂuﬁu» 27 , 1903 by SHELL
0L COMPANY, a Delawars Corpovation with offfces at 100 Howe Avenue,
Sulte 160N 1n Sacramanto, C& 95825 {herein called YGrantor'), to OLAM
F. BAILEY and BEVERLEY A, BAILEY, husband and wife, as Community Prop-
erty, residing at 195 Plne Street, lLakehead, Callfornla 96051, (heraln

callad “Grantee®)

GRANTOR, For valuable consideration racelved, hereby gronts
e to Grantee the following described premises located at 1/5 and Antlers
o in Lakehead, GA. 96051, County of Shasta, State of Callfornla.
DESCRIPTION OF PROPERTY: All that certaln real property sltuate In Uaia. Arem
County of Shasta, State of Caltfornfa: ’

All that portton of the Wast one-half of the
Hortheast one-quartar of Saectlon 13, Townshlp
35 Horth, Range 5 West, H.D.B.&M., according
to the officlal plat thereof, described as
follows:

COMMENCING at a standard U.5.6.L.0,, monument sat
at the Horth ona-guarter corner of sald Section
t3, Township 35 Morth, Raonge 5 West, K.D.B.&M.;
thence, aleng tha North line of the HBrtheast ona-
quarter of sald Sectlon 13, MNorth B89°58'29" East,
280.24 feet to a polnt on the East rlght of way
Itne of Catifornia State Highway U.5, 99 as .
described in the deed to the State of Celffofnia  ~ . '
recorded July 5, 1944 In Back 221 of OfFfclat = S .
fecords at page 1j thgnce, along sald East right
of waz 1ine, South 62°50'30" West, 1529.34 feot .
to a 4" x. 4" concrete monument with a brass cap :
marked R.E. 5438; theBce, Teaving sald East right
of way 1ine, South 87°09°30" East, 11.05 feet to ¢
g three=guarter Inch lron pipe tagﬂed AL E.
13781; thenca, continuing South B7 09'30" fast, :
9,15 feet to a {lve-eighth inch lron pin with a
brass top stampad R, E, 5438 thence, along &
70.00 foot radlus ciprve to the left through a
central angle of 16 25'51", a distance of 20.07
feet to a three~quarter Inch lron plpe tegged R.C.E.
13781 and 8 pelnt on the Easterly line of that
certaln property conveyed to the Westarn Unlon
Telegraph Company, a New York corporation, by
deed recorded Harch 7, 1950 in Book 325 of 0fficlal
Records at page 343; thencg, leaving sald 70.00
foot radlus curve South 02 50'30" Hest, on and
along the sald Easterly line of the Western Unlom
Telegraph Company property 72.65 feot to a three-
quarter inch fron pipe tagged R.C.E. 13781 and
the Intersectlon of the sald Easterly line of
the Western Unlon Telagraph Company property and
the Southwesterly prolongation of that certaln
course described In the deed to Robert R.Chatflslid,
et ux., recorded September 16, 1960 In Book 645
of 0fffclal Resords at page 530, as ("thence,
Hogth 20-30" East, 250,36 feat"), thence Horth
247301 00" East, 122,63 feet to & Flve-alghah Inch
{ron pln marked R.E. 5438 thence North 24743'13"
East, 83.82 feat to the polnt of beg!nnlﬁg of thig
descriptiony thence, continuing ﬁorth 2k 3 (e
East 50.35 feet; thenca North Zh R h6Y East,
82.5h2 feet: thence, Horth 14 06'35" Ease, 67.60
RECONOYD AY MRAIESY OF
E,n' éngMNC! & Y}% Co,
AL RGN A ST, EALle,

APRS 184
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cvimrbaing, -

feet; thence Hoﬁth 350314'111” Wast, 32.03 feat;
thence Narth 86 5k Yest, 77,01 feet; thence

ch 5029 Wegt, 30.82 foat} thance Soyth
18703705 West 169.60 feet; thence South 71 56%55"
East 100,30 feet to the pulnt of baglmning:

together with all rights and priviieges appurtenant tharete and all
buildings and land Improvemants thereon, but subject to the liens of all
taxes and nssassments for the year 1983 and subsaquent years, to all
casements, rlghts~of way, reservatlons, restrictlons and encumbrances of
rocord, to any exlsting tenancles, to all zoning laws and ordlinances, and
to any state of facks an sccurate survey or {nspection of the premises

would show,

EXECUTED By Grantor as of the date first herein specifled.
ATFEST = SHELL O{f. COMPANY

Mot % / F’WZ p, "S_‘M‘.
— ACar Y] hd
i/ {V SECRETARY BRILE D, 218

P IInD EABAGER, LD TV TNRNES

o S AReEn s o
RESTINGARN TH3 el Y10ES

STATE oF, TEX!\S } SS' i —
COUNTY DF HARRIS ' :
Oon this 2_8% day U@etih bow _@bﬂfﬁ‘l"& me
L. C. JONES , a No PubYic in and E%Ese};dﬁ}%e, du'ly
conmissToned and swarn, personally appeared

s known to me tophamthe, L RS

0@31155 01T Company,
the corﬁoration that executed the Foregoing enstrument, and acknowledged
to me that such corporation executed the sawe,

IN WITHESS WHEREQF, I have hereunto set my hand and affixed
wy official seal on the date and year in this certificate First above

‘ written.

‘;:‘-':ra" . t

P .

i "’ . .

PR M A

Nh L ¢

‘ ." . gr 'rl“‘.' L. c' IUHES
' Hatsi Wi In and ot the Stals ol Toxas

lsshon Explies Novamber 30, 2984
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ADMINISTRATION

MANAGERS ~ LAND INVESTMENTS
PURCHASING AND ADMINISTRATIVE SERVICES

Cettificate of Authority

Kim Jensen Clifford certifies that she Is  an Assistant Secretary
of Shell Cll Company, a Delaware corporation; and that the following completely and

correctly sets forth the authority of each of the following, now or thereafter

appointed:

Manager Land Investments
Regional Mapager Land Investments

in the Company's name and on its behalf, 10 execute, dallver, accept,
assign, amend, axtand, terminate or release any Instruments or documents,
Inchuding (without limitation} conveyances of propertles {real or personal),
agreements of any nature including non-cecourse promissory notes and
deeds of trust and mortganes related to such non-recourse notes, but
excluding prants of securlty interests other than releases and quitclaim
_deeds for the purpose of clearing public records of satlsfled securlty
intérdatsy and to execute and deliver certlficates, feturns and reports of
any nature, which he may deem advlsable or appropriate in the normal
course of the Land Investments  business of the Purchasing and

Adminlstrative Services Organization of the Company. ) H
It is further certified that E. D, ENis ¢ is Manageri
Land [nvestments In the Purchasing and Administrative Services

Qrgantzation of the Company.

IN WITNESS WHEREOF, this certificate is signed and scaled with the

Company's corporate seal on - Dacember 27, 1983.

10, o
da4 w0031 36

. ADM-32R1

}-J TIU0N TTRVEQ




ATTACHMENT 5



CONSULTING ENGINEERS & GEOLOGISTS, INC,
812 W. Wabash ¢ Eureka, CA 95501-2138 « 707-441-8855 + Fax 707-441-8877 « info@shn-eurcka.com

Reference: 508093
April 14, 2009

Mr. Ron Falkowski, Engineering Geologist

California Regional Water Quality Control Board, Central Valley Region
415 Knollerest Drive, Suite 100

Redding, CA 96002

Subject: Additional Site Information, Antlers Shell/Subway, 20884 Antlers Road,
I.akehead, California; Case #450336

Dear Mr. Falkowski:

On behalf of Mr. Bob Davis, SHN Consulting Engineers & Geologists, Inc. (SHN) has prepared this letter
to provide you with additional information regarding the subject site. It is our understanding that the
California Regional Water Quality Control Board, Central Valley Region, (RWQCB) is in the process of
preparing a Cleanup and Abatement Order (CAO) for the site. We request that the RWQCB name the
current owner of the site (TBS Petroleum, LLC [TBS}) in the CAQO. We believe that at this time, itis
inappropriate and unwarranted for the RWQCB to attempt to assign proportionate liability to the
former owners, based on the current depth of information, There is simply not enough defensible data
to develop a fair and equitable allocation of responsibility, and any attempt to do so at this stage would
necessarily involve speculation.

. Mr. Davis has provided the RWQCB with documentation regarding the ownership history of the site.
At least four parties are known to have owned the site while the underground storage tanks have been
present. These parties are Shell Oil, the Bailey’s, Bob Davis, and TBS Petroleum. Based on the level of
site investigation performed to date (LACO Associates [LLACO] report dated March 2, 2009), it is
impossible at this point to definitively state which parties may have contributed to the levels of
petroleum hydrocarbon constituents detected in the soil and groundwater samples collected by LACO.
As you know, well points are a useful preliminary site investigation tool that provides a snapshot of site
conditions and often portrays concentrations that are several orders of magnitude greater than what are
found in properly constructed monitoring wells. The supply well at the site is reportedly screened at a
depth of least 20-60 feet below the deepest well points at the site. The LACO report does not present a
viable pathway for the migration of petroleum hydrocarbons to the depth of the supply well screen—
they note that bedrock is present between 31 to 41 feet below ground surface. The LACO report states
that an accurate groundwater flow direction could not be ascertained due to the linear orientation of the
well points, but they speculate a north to northeast flow direction. At the nearby Jacks Market site
(approximately 1,500 feet to the south), the flow direction in October 2007 (as calculated from water
levels in monitoring wells) was to the south and southwest. The point is that without further
investigation, it is impossible to determine the exact source of the chemicals detected in the supply well.

The type of petroleum-related products that were detected during the preliminary site investigation
indicates the potential for multiple releases that have occurred over the life of the site. Lead scavengers
were detected, which implies a pre-1985 release; MTBE was detected, which implies a 1980-2004 release;
and ethanol was detected, which implies a post-2004 release, Additional site investigation is required to
better understand site conditions and the extent of these potentially distinct releases.

\ \Redding\, projects}, 2008\ 508093 AntlersShell\ PUBS\ CorrOut\ 1tr\ 20090414-SiteInfoLtr.doc



Mr. Ron Falkowski

Additional Site Information, Antlers Shell/Subway, 20884 Antlers Road, Lakehead, CA; Case #450336
April 14, 2009
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The current site owner, TBS, is a sophisticated buyer of fuel stations and a supplier of fuel. TBS has
delivered approximately 700,000 gallons of fuel per year to the site since 1996, including fuel with
MTBE. According to the United States Environmental Protection Agency, many releases at fuel stations
are a result of spills during delivery. Until TBS' fuel delivery protocol, practices, and history is fully
documented and examined, it should not be ruled out as a potential source of the hydrocarbon and
MTBE contamination present at the site today.

TBS is well aware of the potential environmental risks associated with the purchase of a fuel station, and
included the right to do a Phase I investigation and soil studies in its Offer to Purchase the site. TBS also
made a conscious decision to purchase the site “As-Is” from Bob Davis, and TBS agreed in the Offer to
Purchase that it would assume all Risk of Loss after the close of escrow. {See previously provided Offer
to Purchase and Addendum.) TBS should not be able to avail itself of the “innocent landowner defense”
where (1} it has 10 years of involvement in delivering fuel to the site’s USTs and its role in spillage or
release during this period is unknown, (2} it is sophisticated in gas station contamination issues, (3) it
had both the right and knowledge to perform pre-purchase environmental investigations, (4) it
purchased the site “As-Is,” (5) it assumed all risk of loss regarding the property as of the close of escrow,
and (6) it chose not to perform the typical level of environmental due diligence associated with a land
transfer of a fuel station. Therefore TBS waived any defense regarding the innocent landowner
provision and knowingly assumed the future risks of owning the property and operating the facility.
For these reasons, TBS should be held to be the lead responsible party for any future investigation and
remediation of the property. TBS and Bob Davis are currently litigating the issue of the effect of TBS
“As-Is” purchase and assumption of the Risk of Loss in the California Superior Court for the County of
Shasta, Case No.165285. A hearing in the case scheduled for April 27, 2009, may shed light on how the
Court interprets the parties’ contract for sale of the property, and any decision making by the RWQCB
should, at a minimum, await further information from that Court.

It is our understanding that the tanks were removed and upgraded in 1997 and that Shasta County
issued a “no further action” letter for the site because only residual levels of petroleum hydrocarbons
were detected in the compliance samples collected during the tank removal. These residual levels of
petroleum hydrocarbons were relatively immobile {they were below an asphalt and concrete cap) and it
is believed that typical groundwater levels do not reach the tank pit. [t was reported by CR Water
Treatment, the operator of record for the water system at the site, that in 2007, under TBS ownership, a
subsurface water line that traversed the tank pit was broken and leaking into the tank pit for several
months. Apparently, the tank pit was allowed by TBS to become saturated and water was observed to
overflow onto the street. It is likely that several thousand gallons of water per day was released into the
subsurface during this period. It is probable that this extended leak created a driving force to mobilize
the residual material that remained in the tank pit and then contributed to the detections observed in the
recent site investigation. The high water level conditions that the water leak created may have caused
preferential flow of water across the site through the utility trenches. The apparent lack of a response by
TBS to repair the leak may have created or exacerbated the soil and groundwater contamination
observed at the site. This may be the reason that petroleum hydrocarbon constituents were not detected
in the supply well prior to the water leak, but were detected after the water leak. None of these
possibilities can effectively be ruled out on the present information record before the RWQCB.

In summary, we believe that Mr. Davis has acted in good faith during the sale of the property to TBS,
who accepted the property “As-Is” and who assumed all Risk of Loss for the property as of the close of
escrow. Moreover, the evidence points to TBS' inaction in stopping the flooding of the tank area as a
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predominant cause of the mobilization of contaminants present at the site that were recently observed in
the soil and groundwater samples collected from the site. The sparse amount of data collected to date
regarding the site is insufficient to attempt to assign liability to a potential responsible party. However,
it is plain from the sale documents between TBS and Mr. Davis that TBS has agreed to purchase the
property “As-Is” and to assume the Risk of Loss after close of escrow for environmental matters.
Therefore, we believe that it is appropriate for the RWQCB to name Shell Oil Company and the Bailey’s
to any CAQ, and to require TBS to further investigate their property and remediate soil and
groundwater if necessary. We would request an opportunity to review the Draft CAO when you
complete it so that we may provide specific comments or additional factual information for you to
consider prior to issuing the version of the CAO you intend to issue. We would also appreciate the
opportunity to meet with you and Karen Clementsen to further discuss the issues raised in this letter. I
will contact you next week to schedule a meeting for the week of April 27 or the week of May 4, 2009.

Thank you for your consideration of this information. Please call me at 707-441-8855 if you have any
further questions or if I can help you in any way.
Sincerely,

SHN Consulting Engineers& Geologists, Inc.

veggio, P.E.
Chief Technical Officer

JJA:lms

c. Ms. Karen Clementsen, P.GG.
Mr. Bob Davis

Mr. Rupert Hansen
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CONSULTING ENGINEERS & GEOLOGISTS, INC.

350 Harinell Ave,, Ste B, Reddng, CA 96062—1 875 @ 530-221-5424 » FAX: 530-221-0135 » reddingnfo@shn-engroom

Reference: 508093

November 17, 2009

Mr. Grant Stein :

California Regional Water Quality Control Board, Central Valley Region
415 Knollerest Drive, Suite 100

Redding, CA 96002

Subject: Subsuiface Water Leak, Antlers Shell/Subway, 20864 Antlers Read, Lakehead,
{California; Case #450336

Dear Mr. Stein:

On behalf of Mr. Bob Davis, STIN Consulting Engineers & Geologists, Inc. (SHIN) has prepared this letter
to provide you with additional information regarding the relevant impact of a multi-month subsurface
water pipe leak that occurred near the Antlers Shell/Subway (site) tank pit. After reviewing the
information, it is o opinion that this water leak was the event that caused groundwater contamination
to be detected in the site’s supply well. This water leak occurred after the site had been acquired from
Bob Davis by TBS Petroleum, LLC (IBS). The leak was substantial, contintious, and TBS allowed this
leak to flood through the tank pit unabated for several months.

In order to remain in compliance with the underground storage tank regulations, Mr. Davis upgraded
his station in 1997 and Shasta County issued a “no further action” letter for the site. The rationale for the
1o further acton letter was that only residual levels of petroleum hydrocarbons were detected in the
tank removal compliance samples. These residual levels of petroleum hydrocarbons were essentially
jmmobile (they were in the unsaturated zone and below a new and substantial asphalt and concrete
cap). Ttis believed that typical groundwater levels clo not reach the tank pit. Mr. Davis thereafter sold
the site in April 2005 to TBS who was well aware of the facility upgrade and the residual contamination.!
Figure 1 depicts site conditions prior to the water leak.

It was reported by CR Water Treatment, the operator of record for the water system at the site, that in
2007, under TBS ownership, a subsurface water line that traversed the tank pit was broken and was
leaking into the tank pit for several months. Apparently, TBS allowed the tank pit to become saturated,
and water was observed on the ground surface. The flooding was so severe that the water that was
observed percolating to the ground steface from the area around the tank pit was enough fo create a
sheet flow discharge that traveled to the street. It is likely that several thousand gallons of water per day
were released into the subsurface and ground surface during this period of several months, which
means potentially over 200,000 gallons of water were discharged from the broken water line. Mr. Davis
personally observed water percolating from the northeast corner of the tank pit during his daily walk in

1 Mr. Davis’ legal counsel, Rupert P, Hansen, Hsq., of Cox, Wootton, Griffin, Hansen & Poulos, LLP, advises
us that in the legal action of TBS Petroleum, LLC . Bob Davis and Cheryl Davis, Shasta County Superior Court
Case No. 165285 (the “Action”), TBS declined the Court’s offer to allow TBS to amend its complaint to allege
that TBS was unaware of one or more of the contaminants (including MTBE) that TBS complained that the

" Davis’ were responsible for as a consequence of the Sale Contract by which TBS aequired the site. Asaresult
of the declination, (1) the Court entered judgment against TBS since the site had been sold to TBS “As-Is” (per
Shapiro v. Tieh Ming hu (1986) 188 Cal. App.3d 324, 333), and (2) TBS is legally conclusively deemed to have
had prior knowledge of all of the contamination it complained of in the Action. See Reynolds v. Bement (2005)
35 Cal4th 1075, 1091.
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Mr. Grant Stein

Subsurface Water Leak, Antlers Shell/Subway, Lakehead, CA; Case #450336
November 17, 2009

Page 2

the area. Mr. Davis notified TBS many times over the next few months about the leak and that the water
line in the area was likely broken. After months of allowing the leak to continue, TBS asked Mr. Davis
where the shut off valve for the water line was located. Mr. Davis showed TB5 the location, the valve
was shut, and the water stopped percolating from the tank farm in a few hours. The next time the
supply well was sampled it was found to be confaminated.

It is probable that this extended leak created a driving aqueotis hydraulic force to mobilize the in situ
residual material that remained in the tank pit and then coniributed to the detections observed in the
vecent site investigation and the supply well (see Figure 2). The high water level conditions would have
created and caused preferential flow of contaminated water across the site through the utility frenches
and other pathways. The water leaking from the broken pipe originates from the supply well. The
supply well draws water from beneath the site. The water bearing zone beneath the site was modified
by TBS's lack of action and allowing the pipe to coritinue to leak for such an extended amount of time.
This unabated leak, combined with fhe hydraulic cone of influence causec by the supply well’s
operation, created a vecirculating system of water that distorted the long standing equilibrium
conditions that kept the residual tank pit contamination from mobilizing or impacting any sensitive
receptors. We believe that the leaked water contained petroleum hydrocarbons once the flooding had
mobilized the previously stable residual contamination. This then caused the sub-surface contamination
to become more wide-spread and may have allowed contamination to leave the site through the surface
water discharge.

The lack of a prompt response by TBS to repair the leak has created or exacerbated the soil and
groundwater contamination observed at the site. We believe this is the reason that petroleum
hydrocarbon constituents were never detected in the supply well prior to the water leak, but were
detected approximately two months after the water leak was repaired and have been detected in every
sampling event since then. The lack of action by TBS may also have created an off-site discharge of
contaminated surface water. None of these possibilities can effectively be ruled out based on the present
information record before the California Regional Water Quality Control Board, Central Valley Region.

Thank you for the opportunity to present this information. We are available to meet with you at your
convenience to discuss this matter in further detail. Please call me at 707-441-8855 if you have any
questions. ’

Sincerely,

SHN Consulting Engincers & Geologists, Inc.

o
John.Aveggio, P.E.

Project Manager

JJA:lms
c. Bob Davis
Rupert Hansen
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Cox, WOOTTON, GRIFFIN, HANSEN & POULOS, LLP

TERENCE 3, COX ATTORNEYS AT LAW MARC T. CEFALU

RICHARD COWCOTTON? ' 190 THE BMBARCADERO MIA CPERACHIOTTIGERMACK
MITCHELL 8. GRIFFIN SAN FRANCISCO, CALIFORNIA 94105 LYNN L KRIEGER

RUPERT I} HANSEN TELEPHORNE {415} 438-4600 + FACSIMILE (415} 438-4601 LAURA A. SCALES

GREGORY W. POULOS TOWWwL, C\Vgh p.com MAX [ KELLEY

FREDERICK J. CARR May 29, 2009 GALIN G, LUK

FALEQ ADMITTRD IN HAWALE

Mr. Ron Falkowski

Engineering Geologist

California Regional Water Quality Contml Board,
Cenfral Valley Region

415 Knollcrest Drive, Suite 100

Redding, CA 96002

Re:  Antlers ShellfSubway, 20884 Antlers Road, Lakehead, California
RWQCB Case No., 450336

Dear Mr, Falkowski;

By way of infroduction, we represent Bob and Cheryl Davis (the “Davises”), the former
owners of the Antler Shell Station and Subway (the “Site™), in both in the referenced regulatory
matter (“Regulatory Matter”) and in the lawsuit brought against the Davises brought by TBS
Petroleum, LLC (“TBS”), entitled TBS Petroleum, LLC v, Bob Davis, Cheryl Davis and DOES
1-20, Inclusive, Shasta County Supetior Court Case No. 165285 (the “Action™).

We understand that the California Reglonal Water Quality Control Board, Central Valiey
Region, (RWQCB) is in the process of drafting a Cleanup and Abatement Order (CAQ) for the
site, We also understand that SHN Consulting Engineers & Geologists, Inc, (SHN) has
previously prepatred a technical letier to provide you with additional information regarding the
Site.

The pupose of this letter is three-fold, First, we wanted to advise that we serve as legal
counsel for the Davises with regard to the Site, the Regulatory Matter and the Action, and to
provide you with contact information, Please ensure that we are copied with all relevant
correspondence and notices in tho Regulatory Matter,

Second, we wanted fo provide you with a copy of the Court’s recent decision in the
Action, which upheld the Davises’ demurter to TBS’s complaint on the basis that the Davises
and TBS contractually agreed that TBS purchased the Site from the Davises “as is”, and that the
Davises do not owe any indemnity to TBS for environmental conditions on the Site which TBS
was awaie of prior to closing escrow. The Couit’s Order in this regard, dated April 30, 2009,
allowed TBS an opportunity to amend its complaint in the Action for TBS to allege (if it could)
any contamination of the Site that it complains of that TBS was not aware of before it closed
escrow, Tellingly, TBS’s legal counsel has advised us that TBS will not attempt to amend its
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complaint in the Action. Instead, he said TBS will let the Coutt’s April 30, 2009 Order become
final. TBS® decision not to amend its complaint speaks volumes that it knew prior to the close of
escrow about the Site’s prior contamination history, for which TBS agreed to be contractually
responsible, A final judgment on the Action will follow in due course, if TBS holds fo its
decision not to attempt to amend its complaint, The last day for TBS to file any amendment of
its Complaint in the Action is June 21, 2009, We will keep you closely advised of developments
in this regard. ' :

Third, we request an opportunity to review and comment on the Draft CAO before it is
issued as a CAO. In this regard, wo have worked cooperatively in the past with other Regional
Water Quality Control Boards in providing comments on draft CAOs involving other sites, and
in so doing we have been able to successfully provide additional factual information for the
Board Staff to consider, provide additional background as to other potential responsible parties,
as well as successfully addressing some issues informally that would have otherwise have had to
be formally raised in the CAO approval process. We are prepared to quickly provide you with
outr comments in that regard,

In advance of a review of a draft CAO, we would submit that on the record of the
presently existing evidence it would be both premature and speculative for the RWQCB to
attempt to assign any proportional responsibility for any of the contaminants of concern, What
can be said at the moment is that TBS, as the current owner of the Site, is unquestionably a
responsible party, Additionally, the Court in the Action has contractually foreclosed TBS from
looking to the Davises as to any of the prior contamination, Movetover, TBS was not a stranger
to handling contaminants of concern on the Site prior to its purchase of the Site. TBS spent
many years as a supplier delivering petroleum products to tanks at on Site, including products
containing MTBE, As the RWQCB is undoubtedly aware, expetience shows that a high
incidence of spills and overflows on gas station sites oceur from those delivering product to the
site. Certainly such potential sources of contamination by TBS’ actions eannot and should nof be
ruled out preemptively, and TBS should be called on to show what practices it employed to
prevent spillage and overflow. TBS’ own records will also likely shed light on this subject.
Moreover, the evidence also is expected to show that afier TBS acquired ownership of the Site it
failed to maintain the water system, resulting in water leakage, and failed to stop months water
~ flooding through the tank farm on the Site from active leaks in the water system, This failure

caused the migration of contaminants of concern from their ## sétu position in soil into the
groundwatet, Thus, the Davises contend that TBS was actively involved in causing the
migration of contaminants involved in this case. :

For all of these reasons, we request that the RWQCB name TBS, the current owner of the
Site, as the primarily responsible party in the CAO. We believe that at this time, it is
inappropriate and unwarranted for the RWQCB to attempt to assign proportionate liability to the
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former owneis because there is not enough reliable data to develop a legally reasonable and non-
speculative allocation of responsibility.

Mr. Davis has previously provided the RWQCB with documentation regarding the
ownership history of the Site. Four parties are known to have owned the site while the
underground storage tanks have been present. These parties are Shell Oil, Mr, and Mus, Bailey,
the Davises, and TBS, Given the limited Site investigation and characterization performed to
date, it is presently not possible to state which parties may have contributed to the levels of
petroleum hydrocarbon constituents detected in the soil and groundwater samples collected to
dato.

As SHN has advised, the LACO report and investigations to date are limited, and do not
present a viable pathway for the migration of petroleum hydrocarbons to the depth of the supply
well screen, Moreover, LACO could not ascertain accurate groundwater flow direction with
their prior studies, with contradictory findings in the flow direction, making impossible on the
current data to determine the exact source of the chemicals detected in the supply well, SHN
also provided compelling analysis to support that indicate the potential for multiple releases that
have oceurred over time at the Site, In this regard, SHN opined that the lead scavengers which
were detected, implied a pre-1985 release; the MTBE detected, implied a 1980-2004 release [ot,
we might add, recent negligence by TBS in flooding the tank farm’s soil fo create a migration of
MTBE into groundwater]; and the ethanol detected, implied a post-2004 release.

It is our understanding from SHN’s investigation that the tanks at the Site were removed and
upgraded in 1997 and that Shasta County issued a “no further action” letter for the site because
only residual levels of petroleum hydrocarbons were detected in the compliance samples
collected during the tank removal, SHN concluded that these residual levels of petroleum
hydrocarbons were relatively immobile (i.e., they were below an asphalt and conctete cap) and
SHN belicves that typical groundwater levels do not reach the tank pit. It was reported thaf in
2007, under TBS ownership, a subsurface water line that traversed the fank pit was broken and
leaking into the tank pit for several months, TBS appears fo have allowed the tank pit to become
saturated and water was observed by various witnesses to have overflown onto the street, SHN
believes that it is probable that this extended leak created a driving force to mobilize the residual
material that remained in the tank pit and then contributed to the detections recently observed,
SHN believes that the high water level conditions that the water leak created may have caused
preferential flow of water across the site through the utility trenches, and that TBS’ lack of
response to the active leak may have created or exacerbated the soil and groundwater
contamination observed at the site, Consistent therewith, SHN believes that this may be the
reason that petrolenm hydrocarbon constituents were not detected in the supply well prior to the
water leak, but were detected after the water leak,
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Clearly, additional information, data and sclentific Site analysis is required befors one can draw
any accurate and non-speculative conclusions as to the potential relative culpability of former
owners/operators of the Site.

The Davises, while owners of the Site, acted thoroughly and to the satisfaction of
involved regulators in taking all steps required {o obtain a “no-further action” letter regarding the
Site, and also acted in good faith during the sale of the property to TBS, who accepted the
property “As-Is” and who assumed all Risk of Loss fot the property as of the close of escrow.
Moreover, as SHN has opined, the evidence points to TBS’ inaction (while the current owner of
the Site} in stopping the flooding of the tank area as a predominant cause of the mobilization into
groundwater of contaminants, Additionally, the conflicting evidence of groundwater flow
ditections raises legitimate questions about contaminant sources. However, the Coust has
spoken in the Action, that from the sale documents befween TBS and Mr, Davis, TBS agreed to
purchase the property “As-Is™ and fo assume the Risk of Loss after close of escrow for
environmental matfers,

Therefore, we and SHN believe that it is appropriate for the RWQCB to name Shell Oil
Company and the Bailey’s to any CAO, and to require TBS to further investigate their property
and remediate soil and groundwater if necessary, For your records on this matter we also include
cettified copies of the Notice of completion of the improvements on the Site of Shell Oil
Company, dated December 5, 1972, and the Grant Deed conveying the Site fiom Shell Qil
Company to Olan and Beverly Bailey, dated December 28, 1983.

Thank you for your attention to this matter. For your convenience I have included my
direct dial number below, if you have any questions that I can assist you in answering regarding
the Site, the Regulatory Matter or the Action.

J

Very truly yours,

Of COX, WOOTTON, GRIFFIN,
HANSEN & POULOS, LLP

Enclosure
ce:  Mr Bob Davis
John Aveggio, P.E, (SHN _Consulting Engincers & Geologists, Inc.)




