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This document represents additional tentative updates and errata to the August 12,
2009 release of Tentative Order No. R9-2009-0002. These updates and errata are in
addition to those provided to the Regional Board at the November 18, 2009 meeting as
Supporting Document NO.2. The errata represent minor clarifications and reference
mistakes identified by Staff on the August 12, 2009 public release of draft Tentative
Order No. R9-2009-0002. The updates include changes made at the Board's direction
from the November 18, 2009 meeting.

Pg. 38, Section F.1.d.(7) references "watershed equivalent BMP(s) consistent
with Section F.1.c.(8)" should reference Section F.1.d.(11).

Permit Changes

Page 2. C. Discharae Characteristics. Additional Findings C. 3 and C.4:

3. This order is intended to regulate the discharge of pollutants from MS4s from
anthropogenic (generated from human activities) sources and/or activities within
the iurisdiction and control of the Copermittees and is not intended to address
background or naturally occurring pollutants or flows.

4. The Copermittees may lack legal jurisdiction over certain discharges into their
systems from some state and federal facilities. utilities, and special districts.
Native American tribal lands, waste water management agencies and other point
and non-point source discharges otherwise permitted by the Regional Board.
The Regional Board recognizes that the Copermittees should not be held
responsible for such facilities and/or discharges. Similarly, certain activities that
generate pollutants may be beyond the ability of the Cooermittees to eliminate.
Examples of these include operation of internal combustion engines. atmospheric
deposition, brake pad wear, tire wear and leaching of naturally occurring minerals
from local geographY.

Page 17, Finding E.12:

12. This Order requires each Copermittee to effectively prohibit all types of
unauthorized discharges of non~storm INater into its MS4. However, historically
pollutants have been identified as present in dry weather non-storm water discharges
from the MS4s through 303(d) listings, monitoring conducted by the Copermittees under
Order No. R9-2002-0001, and there are others expected to be present in dry weather
non-storm water discharges because of the nature of these discharges. This Order
includes action levels for pollutants in non-storm water, dry weather, discharges from
the MS4 designed to ensure that the requirement to effectively prohibit all types of
unauthorized discharges of non-storm water in the MS4 is being complied with. Action
levels in the Order are based upon numeric or narrative water quality objectives and
criteria as defined in the Basin Plan, and the Water Quality Control Plan for Ocean
Waters of California (Ocean PlaT\ ,,' NALs are not numeric effluent limitations.•
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gceedance of an action level requires specified responsive action by the Copermittees.
This Order describes what actions the Copermittees must take when an exceedance of
an action level is observed. Exceedances of non-storm water action levels do not alone
constitute a violation of this Order; however they ,could indicate that more must be done
to comply ,with the requirefJlent ~o effectively pr()hibit all types of unauthorized non-storm
water discharges into the MS4 or other prohibitions established in this Order. Failure to
undertake required source investigation and elimination action following an exceedance
of an non-storm water action level (NAL or action level) is a violation of this Order....
However, establishing NALs at levels appropriate to protect water quality standards is
expected to lead to the identification of significant sources of pollutants in dry weather
non-storm water discharges. .

Pg. 22 - Section C:

C. NON-5TORM WATER DRY WEATHER ACTION LEVELS
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2.

Copermittees shall engage the Southern California Coastal Water Research
Project (SCCWRP) to develop non-storm water dry weather action levels (NALs).
The purpose of the NALs shall be to establish numeric action levels for pollutants
in non-storm water, dry weather. discharges to ensure that the Copermittees
effectively prohibit unauthorized discharges. of non-storm water into their MS4s
and to protect water quality. Copermittees shall also enqage SCCWRP to
develop an NAL implementation plan, consistent with this section, that specifies
the actions the Copermittees will take in response to NAL exceedances. The
implementation plan shall take into account the magnitude, frequency, and
number of constituents exceeding the NALs. Copermittees shall submit the
6roposed NALs and implementation plan to the Executive Officer within 18
months of the Order effective date 1. Once approved by the Executive Officer1 the
NALs shall become effective immediately. Should the Copermittees fail to submit
the NALs and implementation plan within 18 months, the action levels provided in
Section C.6 shall become effective and Copermitteesshall respond to NAL
exceedances as provided in Section C.2.•

In response to an exceedance of a NAL, each Copermittee must investigate and
identify the source of the exceedance in a timely manner. Following the source
investigation and identification, the Copermittees must submit an action report
dependant on the source of the pollutant exceedance as follows:
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a. If the Copermittee identifies the source of the exceedance as natural
(non-anthropogenic,.) in origin,; then the Copermittee shall report their
findings and documentation of their source investigation to the Regional
Board within thirty,qays ofthesqurcE:l ... id~ntifi<::a~qn ..

b. If the CopermitteeJdentifiesthe source of the exceedance as an illicit
discharge or connection, then the Copermitees consistent with Section
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F.4.f must eliminate or permit the discharge to their MS4 and report the
findings, including any follow UP and/or enforcement action(s) taken, and
documentation of the source investigation to the Regional Board within
!J:llITiJ:lays,.. If the Copermittee is.unable to eliminate or permit the source
of discharge within !b.lr::bL.days, then th~ c:;opermittee mustsubrnit, as part
of their action report, their plan and timeframe to eliminate or permit the
source of the exceedance. Those dischargers seeking to continue such a
discharge must become subject to a separateNPDES permit prior~to=--~_
-contlnuTng-anysuchdischarge~~V\]here the source is a non-point
discharge whose complete and consistent elimination is demonstrated not
to be feasible, the Cooermittee must submit their plan for ongoing control
programs and numeric measurements of progress, with status reports to
be submitted annually.

If the Copermittee identifies the source of the exceedance as an exempted
category of non-storm water discharge§., then the Copermittees must
determine if this is an isolated circumstance or if the category of
discharges must be .pddressedt~rough the preventionorprohibitionthat
category of discharge as an illicit discharge. The Copermittee must submit
their findings including a description of the steps taken to address the
discharge or the category of discharge, to the Regional Board with the
next subsequent annual report or thirty days, whichever is later. Such
description shall include relevant updates to or new ordinances, orders, or
other legal means of addressing the category of discharge§. The
Copermittees must also submit a summary of their findings with the
Report of Waste Discharge.

If the Copermittee identifies the source of the exceedance as a non-storm
water discharge in violation or potential violation of an existing separate
NPDES permit (e.g, the groundwater dewatering permit), then the
Copermittee must report, within fivabusinessdays, the findings to the
Regional Board including all pertinent information regarding the
discharger~

e. If the Copermittee is unable to identify the source of the exceedance after
taking and documenting reasonable steps to do so, then the Copermittee
must identify the pollutant as a high priority pollutant of concern in the
tributary subwatershed, perform additional focused sampling and update
their programs within a year to reflect this priority. The Copermittee's
annual report shall include these updates to their program including,
where applicable, updates to their watershed workplans (Section G.2),
retrofitting consideration (Section F.3.d) and/or program effectiveness
work plans (Section J.4).

c.

f. If any Copermittee identifies a significant number of exceedances of NALs that
prevent them from adequately conducting source investigations in a timely
manner, then the Copermittees may submit a prioritization plan and timeline that

I A/73232947.! 3



identifies the timeframe and planned actions to investigate and report their
findings on all of the exceedances.

A.nexc:e.edance.ofan NAl., doe~ Dot ?lon53~ort~titute.a yioI?tion ()f t~e provision~

of this Order, however, .,aD exceedaDceClfan NAL"rnayJndicate Jhat the .
Copermittees,[leed to do more to meetthereguirement to effectively prohibit
,unauthorized non-storm water discharges into the MS4 or other prohibitions set
forth in Sections A and B of this Order, Failure to timely implement required
actions specified in this Order following an exceedance of an NAL constitutes a
violation of this Order. However, neither compliance with NALs nor compliance
with required actions following observed exceedances, relieves the Copermittees
from lhe requirement to effectively prohibit all types of unauthorized non-storm
water discharges into the MS4s or any non-compliance with the prohibitions in
Sections A and B of this Order. During any annual reportihg period in which one
or more exceedances of NALs hqve been documented the Copermittee must
submit with their next scheduled annual report, a report describing whether and
how the observed exceedances did or did not result in a discharge from the MS4
that caused, or threatened to cause or contribute to a condition of pollution,
contamination, or nuisance in the receiving water.
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I§,. Monitoring of effluent will occur at the end-of-pipe prior to discharge into the
receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 122.26(B
5-6) and Attachment E of this Order. The Copermittees must develop their
monitoring plans to sample a representative percentage of major outfalls and
identified stations within each hydrologic subarea. At a minimum outfalls that
exceed any NALs once during any year must be monitored in the subsequent
year .unless the likely and expected cause ofthe exceedance is .not
anthropogenic i'nnature and is documented in accordance with paragraph C2.a;
or the discharge is demonstrated not to cause or contribute to a condition of
pollution, contamination, or nuisance in the receivihg water. Any station that does
not exceed any NALs for 3 years may be replaced with a different station.

If the Copermittees fail to submit the NALs and implementation plan within 18
months of the Order effective date pursuant to C. 1, then the default non-storm
water dry weather action levels shall be the water. quality objectives contained
within the BasinPlan or Ocean Planas applicable for the following constitutents:

Discharges to Inland SurfaceWaters

• Fecal coliform • Total
• Enterococci Phosphorous

• Turbidity • Methylene
Blue Active

• Q.t! Substances
• Dissolved • Cadmium

oxygen
. • Copper

• Total Nitrogen
• Chromium III
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Discharges to bays, harbors, and laaoons/estuaries

.. Total coliform .. Turbidity

.. Fecal coliform !.......J2!:i

.. Enterococci

Discharaes to the surf zone

• Total coliform

• Feca+coliform

• Enterococci

• Priority
pollutants

Y....

[BASI N PLAN OR OCEAN PLAN OBJECTIVES TO BE INSERTED]

v

"pg. 71, Section F.4.e. Illicit Discharge Detection and Elimination;
Investigation/Inspection and Follow-Up:

Each Copermittee must implement procedures to investigate and inspect portions of the
MS4 that, based on the results of field screening, analytical monitoring, or other
appropriate information, indicate a reasonable potential of containing illicit discharges,
illicit connections, or other sources of pollutants in non-storm water,

(1) Develop response criteria for data: Each Copermittee must develop, update, and
use numeric criteria action levels (or other actions level criteria where appropriate) to
determine when follow-up investigations will be performed in response to water quality
monitoring. The criteria must include non-storm water action levels (see Section C) and
a consideration of 303(d)-listed waterbodies and environmentally sensitive areas
(ESAs) as defined in Attachment C,

Attachment E: Monitoring and Reporting

Pg. 12, C. Non-Storm Water Dry Weather Action Levels

Each Copermittee must collaborate with the other Copermittees to conduct, and report
on a year-round watershed based Dry Weather Non-storm Water MS4 Discharge
Monitoring Program. The monitoring program implementation, analysis, assessment,
and reporting must be conducted on awatershed basis for each of the hydrologic units.
The monitoring program must be designed to identify unauthorized non-storm water
discharges throuah the use of"non-storm water dry weather action levels in section C of
this Order, adopted dry weather Total Maximum Daily Loads Waste Load Allocations
and assessment of the contribution of dry weather flows to 303(d) listed impairments,
The monitoring program must include the following components;

Each Copermittee's program must be designed to determine levels of pollutants
in effluent discharges from the MS4 into receiving waters. Each Copermittee
must conduct the following dry weather field screening and analytical monitoring
tasks:

. Deleted: Each Copermittee shail
monitor for the non-storm water dry
weather action levels, which are
incorporated into this Order as
foilows:'i[
a. Action levels for discharges to
inland surface waters:'i[
The NALs for Cadmium, Copper,
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hardness). For these priority
poilutants, the foilowing equations (40
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(1 )

a. Dry Weather Non-storm Water Effluent Analytical Monitoring Stations

(1) Stations must be major outfalls. Major outfalls chosen must include
outfalls discharging to inland surface waters; to bays, harbors and
lagoons/estuaries; and to the surf zone. Other outfall points (or any
other point of access such as manholes) identified by the
Copermittees as potential high risk sources of polluted effluent or
as identified under Section C.3.e shall be sampled.

(2) Each Copermittee must clearly identify each dry weather' effluent
analytical monitoring station on its MS4 Map as either a separate
GIS layer or a map overlay hereafter referred to as a Dry Weather
Non-storm Water Effluent Analytical Stations Map.

b. Develop Dry Weather Non-storm Water Effluent Analytical Monitoring
Procedures

Each Copermittee must develop and/or update written procedures for
effluent analytical monitoring (these procedures must be consistent with
40 CFR part 136), including field observations, monitoring, and analyses
to be conducted. At a minimum, the procedures must meet the following
guidelines and criteria:

Determining Sampling Frequency: Effluent analytical monitoring
must be conducted at major outfalls and identified stations. The
Copermittees must sample a representative number of major
outfalls and identified stations. The sampling must be done to
assess exceedances of.the dry weather non-storm water action
levels pursuant to section C of this Order. All monitoring conducted
must be preceded by a minimum of 72 hours of dry weather.

(2) If ponded MS4 discharge is observed at a monitoring station, make
observations and collect at least one (1) grab sample. If flow is
evident a 1 hour composite sample may be taken. Record flow
estimation (Le., width of water surface, approximate depth of water,
approximate flow velocity, f1owrate).

(3) Effluent samples shall undergo analytical laboratory analysis for
constituents in: Table 1. Analytical Testing for Mass Loading, Urban
Stream Bioassessment, and Ambient Coastal Receiving Waters
Stations and for those constituents with action levels under Section
C of this Order. Effluent samples must also undergo analysis for
Chloride, Sulfate and Total Dissolved Solids.

(4) If the station is dry (no flowing or ponded MS4 discharge), make
and record all applicable observations.

['o-e-Iet-ed-:-co-m-pl-ian-ce-w-it-h---1
..J

~
·Formatted: Position: Horizontal:l
4.17", Relative to: Page, Vertical: 0", II

Relative to: Paragraph-------_.-----./

I A/73232947.1 6



(5) Develop and/or update criteria for dry weather non-storm water
effluent analytical monitoring:

(a) Criteria must include action levels in Section C of this
Order.hk

(b) Criteria must include evaluation of LCso levels for toxicity to
appropriate test organisms

(6) Develop and/or update procedures for source identification follow
up investigations in the event of exceedance2 of dry weather non­
storm waterpction level analytical monitoring result criteria. These
procedures must be consistent with procedures required in section
FA.d and F.4.e. of this Order.

c·....·.·..··...·-........--·····....·.··.·..··..·..·.·-.-.·-......·.....--,
Deleted: effluent .)

(7) Develop and/or update procedures to eliminate detected illicit
discharges and connections. These procedures must be consistent
with the non-storm water dry weather action levels in section C and
with each Copermittees' Illicit Discharge and Elimination
component of its Jurisdictional Runoff Management Plan as
discussed in section FA and FA.e. of this Order.

c. Conduct Dry Weather Non-storm Water Effluent Analytical Monitoring

The Copermittees must commence implementation of dry weather effluent
analytical monitoring under the requirements of this Order no later than
one year following adoption of this Order. If monitoring indicates an illicit
connection or illegal discharge, conduct the follow-up investigation and
elimination activities as described in submitted dry weather field screening
and analytical monitoring procedures and found in sections C.FA.d and
FA.e of Order No. R9-2009-0002.

Until the dry weather non-storm water effluent analytical monitoring
program is implemented under the requirements of this Order, each
Copermittee must continue to implement dry weather field screening and
analytical monitoring as it was most recently implemented pursuant to
Order No. 2002-01.

Attachment F - Source Data
Page 1 and 9,

II. NON-STORM WATER ACTION LEVELS
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Tentative Order Fact Sheet

Page 20, Discussion on Finding A.1:

As a means for achieving those water quality objectives, Porter-Cologne (section
13243) further authorizes the Regional Water Quality Control Boards to establish waste
discharge requirements (WDRs) to prohibit waste discharges in certain conditions or
areas. Since 1990, the San Diego Regional Board has issued area-wide MS4 NPDES
permits. The Order will renew Order No. R9-2002-01 to comply with the CWA and attain
water quality objectives in the Basin Plan by limiting the contributions of pollutants
conveyed by storm water and by including numeric action levels for dry weather non­
storm water discharges designed to ensure that the Copermittees comply with the
requirement to effectively prohibit.,unauthorized noh-storm water discharges into their
MS4s. Further discussions of the legal authority associated with the prohibitions and
directives of the Order are provided in section VII this document.

Page 45, Discussion on,FindingC.14:

As explained in the discussion of Finding C.15., below, the Copermittees' reliance on
BMPs for the past 19 years has not resulted in compliance with applicable water quality
standards. The Regional Board has evaluated (in accordance with 40 CFR
122.44(d)(1)) past and existing controls (BMPs), non-storm water effluent monitoring
results, the sensitivity of the species in receiving waters (e.g. endangered species), and
the potential for effluent dilution, and has determined that existing BMPs to control .
pollutants in storm water discharges are not sufficient to protect water quality standards
in receiving waters and the existing requirement that Copermittees effectively prohibit

I .,unauthorized non-storm water discharges into the MS4 historically results in the
discharge of pollutants to the receiving waters. Thus, numeric action levels for non­
storm water, dry weather, discharges from the MS4 and required actions following
observed exceedances of numeric action levels have been established. For further
discussion regarding the development of action levels please see Finding E.12 and
discussion.

Dry weather action levels are applicable to non-storm water discharges of effluent from
the MS4 system. Non-storm water effluent discharges from the MS4 (3re those which
occur during dry weather conditions. These action levels are not applied to storm water
discharges, as defined within the Order. Storm water discharges regulated by the Order
are required to meet the MEP standard and related iterative process and have separate
action levels.

Dry weather action levels are applicable to non-storm water discharges from the MS4
system into receiving waters. Non-storm water discharges are already required to be
prohibited unless specifically exempted or covered under a separate NPDES permit.
Dry weather action levels apply to non-storm water discharges of effluent from a point
source into receiving waters. The MS4 is not a receiving water. Should a discharger
wish to discharge a non-exempt category to the MS4 system, such discharges require a

. separate NPDES permit pursuant to sections 402 and 301 of the CWA. It is also

( Deleted: all types of

{ Deleted: .~II types of

Formatted: Position: Horizontal:
4.17", Relative to: Page, Vertical: 0",
Relative t~: Paragra~ ._

I N73232947.1 8



infeasible to monitor and sample every discharge into the MS4, as such discharges are
diffuse by nature and may vary spatially and temporally.

Finding E.12 This Order requires each Copermittee to effectively prohibit"un?uthorized [~Ieted: all types of .J
non-storm water discharges jnto "its NiS4, HOINever,,poliutar1tshCl\fEl ~~E:Hlicj~ntified).n lEeleted: ~~~o~-~orm _,,:,_<:ter _ J
dry weather non-storm water discharges from the MS4s through 303(d) listings, and lDeleted: historically J
monitoring conducted by the Copermittees under Order No. R9-2002-0001.. This Order (";;';ted:'";;;~es~~t"'"-""""'·""-~"'----""

includes acti?n levels for.pollut~~ts in. n.on-~torm wat~r, dry weather, ?~s.c~.a~~~~_!r~~ ~"D.;~t;d";'"~"'~;jb;~~:;~;'"~tb';;=::"':! _
-:--"--.,,-----------I-theMS4-desrgned-to ass[s-r-rn-aerermtnlng-If;,the-reqolrem-ennb-~ffectlvelyproFlIDlt expected to be present in dry
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Discussion of Finding E.12. This Order includes the existing requirement that
Copermittees effectively prohibit"unauthorized non-storm water discharges in the MS4s.
It also includes the following prohibition set forth in the Basin Plan: "The discharge of
waste to waters of the state in a manner causing, or threatening to cause a condition of
pollution, contamination or nuisance as defined in California Water Code section 13050
is prohibited." (Prohibition A.1.) As discussed in the Order's Findings on discharge
characteristics, e.g., C.2., CA., C.6., C.?, C.9., C.14. ,and C.15., the Copermittee's
reliance on BMPs for the past 19 years has not resulted in compliance with applicable
water quality standards or compliance with the requirement to effectively prohibit

I ,unauthorized discharges of non-storm water in the MS4. The Regional Boardhas ..
evaluated (in accordance with 40 CFR 122A4(d)(1)) past and existing control (BMPs),
non-storm water effluent monitoring results, the sensitiVity of the species in receiving
waters (e.g.. endangered species), and the potential for effluent dilution and has
determined that existing BMPs to control pollutants in storm water discharges are not
sufficient to protect water quality standards in receiving waters and the existing
requirement that Copermittees effectively prohibit.,unauthorized non-storm water
discharges into the MS4 historically results in the discharge of pollutants to the receiving
waters.

I
ltis appro"pri"ate to. estab.lish dry "weat.her n.on"-stor".mw.a"ter "a"etion levels protective of
,water quality standards to measure pollutants levels in the discharge of dry weather
non-storm water that could indicate non-compliance with the requirement to effectively
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prohibit.,unauthorized non-storm water discharges into the MS4 and/or that these
discharges are causing, or threatening to cause, a condition of pollution, contamination
or nuisance in the receiving waters. NALs are not numeric effluent limitations. An
exceedance' of an NAL requires the Copermittees to initiate a series of source
investigation§. andlor elimination actions to address the exceedance. Results from the
NAL monitoring are to be used in developing the Copermittees annual work plans.
Failure to undertake required source investigation and/or elimination actions in a timely
manner following an exceedance of an NAL is a violation of this Order. Please see
further discussion in the directives section' C of the fact sheet.

A purpose of monitoring, required under this and previous Orders, as stated in the
Monitoring and Reporting Program is to "detect and eliminate illicit discharges and illicit
connections to the MS4" and to answer the following core managemenlquestions:

1. Are conditions in receiving waters protective, or likely to be protective, of
beneficial uses?

2. What is the extent and magnitude of the current or potential receiving water
problems?

3. What is the relative MS4 discharge contribution to the receiving water
problem(s)?

4. What are the sources of MS4 discharge that contribute to receiving water
problem(s)?

5. Are conditions in receiving waters getting better or worse?

For the past 4 permit cycles (19 years), Copermittees have utilized their IC/ID program
to identify and eliminate non-storm water discharges that are sources of pollutants to
the MS4. The Copermittees are also subject to the requirement to effectively prohibit

I ,unauthorized discharges of non-storm water into the MS4s. Historically, discharges of
unauthorized non-storm water do occur, resulting in the discharge of pollutants to the
receiving waters. NALs have been included in this Order to assistJhe Copermittees in
complylo.9. with the req\JirelTlent to_eff~c!ively~rohibit.,ul1authorizednon-stormwa!er
discharges that are a source of pollutants in the receiving waters.

Page 106

C. Non Storm Water Dry Weather Action Levels

The following legal authority applies to Section C:

Broad Legal Authority: CWA section 402, 402(p)(3)(B)(ii), CWC §13377, 40 CFR
12226(d)(2)(i){B, C, E, and F), and 40CFR 122.26(d)(2){iv).

Specific Legal Authority:
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The Clean Water Act section 402(p)(3)(B)(ii) provides that MS4 permits "shall include a
requirement to effectively prohibit non-storm water discharges into the storm sewers."

Federal NPDES regulations 40 CFR 122.26(d)(2)(iv)(B) provides that the proposed
management program "shall be based on a description of a program, including a
schedule, to detect and remove (or require the discharger to the municipal storm sewer
to obtain a separate NPDES permit for) illicit discharges and improper disposal into the
storm sewer."

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(1) provides that the Copermittee
include in its proposed management program "a program, including inspections, to
implement and enforce an ordinance, orders or similar means to prevent illicit
discharges to the municipal storm sewer system; this program description shall address
all types of illicit discharges, however the [listed exempt] category of non-storm water
discharges or flows shall be addressed where such discharges are identified by the
municipality as sources of pollutants to waters of the United States."

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(2) provides that the Copermittee
include in its proposed management program "a description of procedures to conduct
on-going field screening activities during the life of the permit, including areas or
locations that will be evaluated by such field screens."

Federal NPDES regulation 40 CFR 122.26(d)(2)(iv)(B)(3) provides that the Copermittee
include in its proposed management program "procedures to be followed to investigate
portions of the separate storm sewer system that, based on the results of the field
screen, orother appropriate information, indicate a reasonable potential of containing
illicit discharges or other sources of non-storm water."

Section C establishes non-storm water dry weather action levels (see also Finding C.14,
Finding E.12 and the Discussion for those sections).

Non-exempted, non-storm water discharges are to be effectively prohibited from
entering the MS4 or become subject to another NPDES permit (see Federal Register,
Vol. 55, No. 222, pg. 47995). Conveyances which continue to accept non-exempt, non­
storm water discharges do not meet the definition of MS4 and are not subject to section
402(p)(3)(B) of the CWA unless the discharges are issued separate NPDES permits.
Instead, con'{eyances that continue to accept non-exempt, non-storm water discharges
that do not have a separate NPDES permit are subject to sections 301 and 402 of the
CWA (see Federal Register, Vol. 55, No. 222, pg. 48037).

The Order requires the sampling of a representative percentage of major outfalls and
. other identified stations within each hydrologic subarea. While it is important to assess
all major outfall discharges from the MS4 into receiving waters, to date the
Copermittees have implemented a dry-weather monitoring program that has identified
major outfalls that are representative of each hydrologic subarea and have randomly
sampled other major outfalls. Thus, it is expected that the Copermittees will utilize past

~
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dry weather monitoring in the selection and annual sampling of a representative
percentage of major outfaUs in aCQordance with the requirements under Section CA.

Background and Rationale for Requirements

The Regional Board developed the requirements for dry weather non-storm water action
levels based upon an evaluation of existing controls, monitoring and reporting programs
(effluent and receiving water), special studies, and based upon Findings C.1 C.3, CA,
C.6, C.7 and C.14..

Water Quality Control Plan

Section 303(C) of the Clean Water Act requires the state to establish Water Quality
Standards (WQS). WQS define the water quality goals of a waterbody, or part thereof,
by designating their use or uses to be made of the water and by setting criteria
necessary to protect those uses.

The Regional Board's Water Quality Control Plan for the San Diego Basin (Basin Plan)
designates beneficial uses, establishes water quality objectives, and contains
implementation programs and policies to achieve those objectives for all waters
addressed through the Basin Plan. The Basin Plan was adopted by the Regional Board
on September 08, 1994, and was subsequently approved by the State Board on
December 13, 1994. Subsequent revisions to the Basin Plan have also been adopted
by the Regional Board and State Board.

State Board Resolution No. 88-63 establishes state policy that all waters, with certain
exceptions, should be considered suitable or potentially suitable for municipal and
domestic supplies. Requirements of this Order do not include effluent limitations
reflecting municipal and domestic .supply use as all waters within the County of Orange
under this Order are specifically exempted from municipal and domestic supply as a
Beneficial Use.

The State Board adopted the Water Quality Control Plan for Ocean Waters of California
(Ocean Plan) in 2005, it was approved by USEPA, and became effective on February
14, 2006. The Ocean Plan establishes Water Quality Objectives, general requirements
for management of waste discharged to the ocean, effluent quality requirements,
discharge provisions, and general provisions. Limitations derived from the Ocean Plan
have been included in this Order to protect the Beneficial Uses of enclosed bays and
estuaries because their Beneficial Uses are similar

National Toxics Rule (NTR) and California Toxics Rule (CTR)

The USEPA adopted the NTR on December 22,1992, which was amended on May 04,
1995, and November 09,1999; The CTRVJas adopteq by USEPA. on May 18, 209Q,_
and amended on February'13, 2001. these rules inclUde water quality criteria for' .
priority pollutants and are applicable to non-storm water discharges from the MS4.
Criteria for 126 priority pollutants are established by the CTR. USEPA promUlgated this
rule to fill a gap in California water quality standards that was created in 1994 when a
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California court overturned the State's water quality control plans containing criteria for
priority toxic pollutants. The federal criteria are legally applicable in the State of
California for inland surface waters, enclosed bays and estuaries for all purposes and
programs under the CWA.

Antidegradation Policy

Section 131.12 of 40 CFR requires that the State water quality standards include an
--'-~---~ .._ ..-~ antidegradation-pblicTconsistentwith~the-federal-policy;~The~State~Board-establisWe~d~-~-" .._.. ~-_ ..~----,---_ .._---~---~--

California's antidegradation policy in State Board Resolution No. 68- 16. Resolution No.
68-16 incorporates the federal antidegradation policy where the federal policy applies
under federal law. Resolution No. 68-16 requires that eXisting quality of waters be
maintained unless degradation is justified based on specific findings. The Regional
Boards' Basin Plans implement, and incorporate by reference, both the State and
federal antidegradation policies. Permitted non-storm water discharges from the MS4
are consistent with the antidegradation provision of 40 CFR section 131.12 and State
Board Resolution No. 68-16.

Monitoring and Reporting

40 CFR Section 122.48 requires that all NPDES permits specify requirements for
recording and reporting monitoring results. Sections 13267 and 13383 of CWC
authorize the Regional Boards to require technical and monitoring reports. The
Monitoring and Reporting Program establishes monitoring and reporting requirements to
implement state and federal regulations. The Monitoring and Reporting Program can be
found as Attachment E of the Order.

Dilution or Mixing Zones

In order to protect the Beneficial Uses of receiving waters from pollutants as a result of
non-storm water MS4 discharges, this Order does not provide for a mixing zone or a
zone of initial dilution except when the discharge is to the surf zone.

The San Diego Region has predominately intermittent and ephemeral rivers and
streams (Inland Surface Waters) which vary in flow volume and duration at spatial and
temporal scales. Therefore, it is assumed that any non-storm water discharge from the
MS4 into the receiving water is likely to be of a quantity and duration that does not allow
for dilution or mixing. For ephemeral systems, non-storm water discharges from the
MS4 are likely to be the only surface flows present within the receiving water during the
dry season.

MS4 discharge points to bays, estuaries and lagoons are not designed to achieve
maximum initial dilution and dispersion of non-storm water discharges. Thus, initial
dilution factors for non-storm water discharges from the MS4 into bays, estuaries, and
lagoons are conserVatively assumed to equal zero.

It is appropriate to base numeric action levels for dry weather non-storm water
discharges on these considerations. ~

-,.._-,.._-_. --l
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California Ocean Plan

A discharge to a surf zone occurs when the non-storm water discharge point from the
MS4 discharges:

a) Directly into the ocean in a wave induced area subject to long-shore
conditions; or

b) Across a primarily sandy substrate beach and SUbsequently directly into a
wave induced area subject to long-shore conditions;

Establishment of Action levels

Action levels in the Order are based upon numeric or narrative water quality objectives
and criteria as defined in the Basin Plan and the Water Quality Control, Plan for Ocean
Waters of California (Ocean __ PlankTl1e R~gionaJ ]3()ardregoglJize§ thClt lJse pf ac:tion
levels will not necessarily result in detection of all unauthorized sources of non-storm
water discharges because there may be some discharges in which pollutants do not
exceed established action levels.

In June of 2006, the California Water Board's Blue Ribbon Storm Water Panel released
it's report titled 'The Feasibility of Numerical Effluent Limits Applicable to Discharges of
Storm Water Associated with Municipal, Industrial and Construction Activities.' The
report only examined num~ricallimits __ as applied to storm water and not non-storm
water. In the recommendations, the BlUe Ribbon panel proposed storm water action
levels which are computed using statistical based population approaches. For example,
Section D of the Permit uses a recommended statistical approach to develop storm
water action levels. The Blue Ribbon panel did not examine the efficacy of action levels
or recommendati~ns for development of action levels for non-storm water discharges.

For discharges to inland surface waters,action levels are based on the EPA water
quality criteria for the protection of aquatic species, the EPA water quality criteria for the
protection of human health, water quality criteria and objectives in the applicable State
plans, effluent concentration available using best available technology, and 40 CFR
131.38. Since the assumed initial dilution factor for the discharge is zero and a mixing
zone is not allowed, a non-storm WCiter discharge from the MS4.could not cause an

I excursion from numeric receiving water quality objectives if the discharge is below jhe
,action levels contained in the Order. Likewise, discharges,belowaction levels to the surf
zone cannot cause excursions from water quality objectives.

Dry weather monitoring of non-storm water MS4 effluent conducted under the previous
Order (R9-2002-001), which relies on SMPs as controls to protect water quality
standards, has identified pollutants that are found in non-storm water discharges.
Monitoring of pH, Dissolyedpxygen, Phosphorus, Nitrate, "T"lJrbidityCindl'v1ethyleOe Blue
Active Substances (MBAS) in non-storm water MS4 discharges has shown that the
effluent concentrations are above.state water quality criteria. Therefore, ll: is appropriate
to establish numeric action levels for these pollutants to assistJhe Copermittees in
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meetingJhe requirement to effectively prohibit,unauthorized non-storm water discharges
into the MS4s.

Water Quality Limited Segments on the current 303(d) list (2006) within the jurisdiction
of this Order have been identified due to exceedances of Sulfate, Chloride and Total
Dissolved Solids criteria from a source which is currently unknown (see Table 2a).
These pollutants are not monitored for under the current non-storm water MS4 effluent

I monitoring program. This Order now requires non-storm water MS4 discharge
··~···_·_----~~monitoringtoincltJde-monitoring-for-Salfates;ehlorides-andTotal-Diss61\recd~SoliCls".-~-

Priority pollutants analyzed included Cadmium, Copper, Chromium, Lead, Nickel, Silver
and Zinc. These priority pollutants are likely to be present in non-storm water MS4
discharges (see Finding C.3) and dissolved metal effluent monitoring is available from
the previous on;:1er. The most stringent applicable water quality criteria have been
identified for these seven metals and, excluding Chromium (VI), and all are dependent
on receiving water hardness. The conversion factors for Cadmium and Lead are also
water hardness dependent (40 CFR 131.38(b)(2)). These levels are established as the
action levels for these constituents.

While effluent monitoring is available from the previous Order, the monitoring was done
for dissolved concentrations and lacked a measurement of receiving water hardness.
Due to the multiple point source discharges of non-storm water from the MS4, a
discharge may enter a receiving water whose hardness will vary temporally. In addition,
hardness may vary spatially within and among receiving waters.

However, other information is available to determine the appropriateness of an action
level. Existing effluent monitoring concentrations absent of receiving water data, no
dilution credit or mixing zone allowance, current 303(d) listings of receiving waters for
other pollutants, receiving water monitoring data, and the classification of waters as
critical habitat for endangered and species of concern, provide evidence that NALs are
appropriate for these priority pollutants at this time in order to assistJhe Copermittees l.o.
meeting~he requirement to effectively prohibit,unauthorized non-storm water discharges
into the MS4s.

Existing effluent data (see attachment F), absent receiving water hardness, provides
evidence that it is appropriate to include NALs based on a conservative hardness level.
Absent receiving water hardness, all analyzed metals, are discharged at concentrations
which may be in exceedance of CTR criteria depending on receiving water hardness.
Chromium effluent data that is available is in the form of total Chromium. However,

I .Chromium criteria are for Chromium III and Chromium VI. Therefore, the total
Chromium measurement is inadequate, but can be used as an estimate of Chromium III
and VI concentrations.

As discussed, inland surface waters, enclosed bays, and estuaries have conservatively
been allotted a mixing zone and dilution credit of zero. As discussed in Findi ng C.7 and
discussion, multiple receiving waters within the County of Orange are 303(d) listed for a
number of pollutants,including toxicity. The 303(d) listing ofa waterbody as impaired
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provides Elvidence that the receiving water(s) are already experiencing negative
impacts. These water quality limited segments are more susceptible to degradation from
the synergistic addition of more pollutants, even fror:n upstream discharges. It is
therefore appropriate to include numeric action levels designed to ensure that the
Copermittees are complying with the requirement to effectively prohibit,unauthorized
discharges of non-storm water into the MS4s.

Copermittees have monitored the receiving waters for MS4 discharges pursuant to
requirements under Order R9-2002-0002. Dry weather receiving water data indicates
poor conditions within waters receiving non-storm water MS4 discharges. Urban stream
bioassessment conducted under the Order (2002-2008) has documented all non­
reference sites as consistently having poor or very poor Index of Biotic Integrity (IBI)
scores, in part due to receiving water toxicity.6

Receiving waters within the jurisdiction of this Order are classified as critical habitat,
including being designated with the RARE beneficial use, for endangered, threatened
and species of concern including, but not limited to, O. rhykiss irideus, E. newberryil, A.
marmorata pallida and G. orcutti.

The Regional Board evaluated discharges to the surf zone per the California Ocean
Plan, Appendix VI and in accordance with 40 CFR 122.44(d). Indicator bacteria, pH,
turbidity (NTU), and metals were analyzed for the purpose of determining the levels of
these constituents in non-storm water discharges from the MS4.

The Regional Board has determined that there is not sufficient information at this time to
develop action levels for pH, turbidity and metals. While non-storm water MS4 effluent
data is available, the data collected is for discharges to inland sUrface waters, enclosed
bays and estuaries. Preliminary receiving water data and limited hon-storm water MS4
discharge data collected under the Ambient Coastal ReceiVing Water Monitoring
indicates some exceedances of criteria for metals in the discharge, and toxicity in
receiving waters~. However, the Regional Board believes the level of data available is
insufficient, and is requiring additional monitoring of pH, turbidity and metals in non­
storm water MS4 discharges to ocean waters (discharges to the surf zone).

Water Quality Limited Segments on the current 303(d) list (2006) for the Pacific Ocean
shoreline within the jurisdiction of this Order have been identified due to exceedances of
Indicator Bacteria criteria whose known source includes non-storm water discharges
from the MS4. These 303(d) listed segments support extensive REC-1 beneficial uses
and are located within State Marine Reserves and Conservation Areas. the listing of
receiving waters as 303(d) listed for bacteria supports the inclusion of action levels to
ensure that the Copermittees are complying with the requirement to effectively prohibit
all types of unauthorized non-storm water discharges into the MS4. In addition, no
dilution credit or mixing zone allowance is included in developing numeric action levels
forthedischarge of a pollutanttowaterswhichare 303(d) as impaired for that pollutant.

£ 2006-07 and 2007-08 Unified Ar;mual Progress Reports.
~ 2007-08 Unified Annual Progress Report.
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Dry Weather Non-storm Water Action Levels

Considering the benefits described above, the Receiving Waters Monitoring and
Reporting Program (MRP) has been designed to determine impacts to receiving water
quality and beneficial uses from storm water runoff and to use the results to refine the
Copermittees' storm water runoff management programs for the reduction of storm
water pollutant loadings to the MEP. For non-storm water discharges, monitoring has
been designed for the identification of prohibited illicit discharges and to determine
appropriate actions to take in response to dry weather non-storm water action levels.
Additionally, the results from dry weather non-storm water monitoring can be used to
evaluate exempted non-storm water discharges as a source or conveyance of
pollutants. The primary goals of the MRP include:

Page 186,

Page 178, Section T. Attachment E - Receiving Waters and MS4 Discharge
Monitoring and Reporting Program

Page 155, Section F.4.e. Illicit Discharge Detection and Elimination
(Investigations)

Compliance with Permit.

Compliance with ,Section C shall be determined as follows:

When determining to take an action in response to the~and more than one sample
result is available in a month, the discharger shall consider the frequency,
magnitude, and number of constituents exceeding the NALs, •

Dischargers shall be deemed to be out of compliance with this Order if the Copermittee

The Copermittees currently use action levels to facilitate the determination of when
source investigation studies are warranted based on data from the dry-weather
monitoring program. One set of criteria is based on regional averages of constituent
c;oncentrations that were developed based on randomly selected storm drains. Another
set of criteria is based on trends at a particular station. These are reasonable criteria if
decision-makers are properly trained and action levels set by the County are in
compliance with dry weather non-storm water action levels as required in Section C.
The ability of the local managers to interpret dry-weather monitoring data collected by

.... the County has greatly improved in the last two years, and continued training is required
in section FA.i.
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Section lI.e of the MRP describes the monitoring to be conducted by the Copermittees
to determine exceedances of"dry weather non-storm water action levels.

Section II.B.3 has been changed by removal of the Dry Weather Field Screening and
Analytical Monitoring and subsequent replacement with section II.C for Dry Weather
NonMStorm Water Action Level Monitoring.

This change is required to assess.exceedances ofpction levels for non-storm water
discharges from the MS4 into receiving waters. The required sampling frequency has
been changed to allow Copermittees to sample a representative number of discharge
points and the sampling methodology has been changed to grab sampling. This is
expected to allow Copermittees to maintain a cost-neutral dry weather monitoring
program that is similar to their existing IC/ID monitoring program.

Page 189, U. Attachment F - Source Data

Attachment F contains data utilized forthe development of Storm Water Action Levels
and Non-storm Water Action Levels.
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. Page 5.: [1] Deleted

Cadmium (Total Recoverable)
Chromium III (Total Recoverable)
Copper (Total Recoverable)
Lead (Total Recoverable)
Nickel (Total Recoverable)

-'~-----'---~~~---~·-STlveT(TofarRecovera6Te)- ------

Zinc (Total Recoverable)

Allthpr

= exp(0.7852[in(hardness)] - 2.715)
= exp(0.8190[in(hardness)] + 6848)
= exp(0.8545[in(hardness)] - 1.702)
=exp (1.273[in(hardness)] - 4.705)
=exp (.8460[in(hardness)] + 0.0584)
- exp (1.72[in(hardness)] - 6.52)
=exp (0.8473[in(hardness)] + 0.884)

b.· Action levels for discharges to bays, harbors and lagoons/estuaries:

Insert Table 4.b: General Constituents

c. Action levels for discharges to the surf zone:

Insert Table 4.c: General Constituents

Calculations for Discharges to Inland Surface Waters, Enclosed Bays, and
Estuaries.

On the basis of the foregoing discussion, the NALs were calculated with the
following considerations and assumptions:

No dilution credit is considered for the discharge. Therefore, the discharge
must comply with the Water Quality Objective at the point of discharge.

For NALs based on CTR, implementation was done using the procedure
list as outlined in the SIP (see below example).

NAL CTR/SIP Calculation - Zinc Example:

Criteria for Priority Toxic Pollutants in the State of California is described in the
CTR table listed in 40 CFR 131.38.

Insert Table

These criteria are expressed in terms of the dissolved fraction of the metal in the
water column. [See footnote "m" to Table in paragraph (b)(1) of 40 CFR 131.38].

40 CFR 122.45(c) requires that this Order include effluent limitations as total
recoverable concentration; therefore it is appropriate to include action levels also
as total recoverable concentration.



The SIP requires that if it is necessary to express a dissolved metal value as a
total recoverable and a site-specific translator has not yet been developed, the
Regional Board shall use the applicable conversion factor from 40 CFR 131.38.

The term "Conversion Factor" (CF) represents the recommended conversion
factor for converting a metal criterion expressed as the total recoverable fraction
in the water column to a criterion expressed as the dissolved fraction in the water
column.

Total recoverable concentration * CF =Dissolved concentration criterion

or

Total recoverable concentration =Dissolved concentration criterion/ CF

Insert Table

Effluent Variability multiplier and Coefficient of Variation (CV)

For each concentration based on an aquatic life criterion, the long-term average
(LTA) is calculated by multiplying the concentration with a factor that adjusts for
effluent variability. The multiplier can be found in Table. 1 of the SIP. Since this
Order does not have eXisting data to properly conduct a variability analysis in

. accordance with the SIP, the CV has been set equal to 0.6 per SIP requirements.
The current effluent data is limited due to the small number of representative
outfalls sampled, the lack of outfalls discharging to representative waterbodies
within the Region, and the targeted nature of the sampling design.

Based upon a CV of 0.6, Table 1 of the SIP requires an effluent variability as
follows:

Acute Multiplier =0.321

Chronic Multiplier =0.527

The long-term average (LTA) is calculated by multiplying the total recoverable
concentrations for zinc with the acute and chronic multipliers:

LTA Acute = 95 ug/L * 0.321 = 30.5

LTA Chronic =86 ug/L * 0.527 =45;3

The MDAL and AMAL will be based on the most limiting of the acute and chronic
LTA, in tbe case for copper the most limiting LTA is the acute of 30.5 ug/L

NALs are calculated by multiplying the most limiting LTA with a multiplier that
adjusts for the averaging periods and exceedance frequencies of the criteria and
the effluent limitations. The multiplier can be found in Table 2 of the SIP. Since



this Order has insufficient d(3ta, the CV has been set to 0.6 and since sampling
frequency is four times a month or less, n has been set equal to 4 per the SIP.

Insert Table 2.

Therefore, from Table 2 of the SIP, the LTA multipliers will be as follows:

MDAL Multiplier =3.11

AMAL Multiplier = 1.55

The MDAL and AMAL limits are calculated by multiplying the LTA with an LTA
multiplier for each limit:

MDAL = 30.5 ug/L * 3.11 = 95 ug/L

AMAL =30.5 ug/L * 1.55= 47 ug/L

Calculations for Discharges to the Surf Zone·

The Average Monthly and Maximum Daily NALs were calculated with the
following considerations and assumptions:

No dilution credit is considered for the discharge. Therefore, the discharge must
comply with the Water QualityObjective at the point of discharge. Whole Effluent
Toxicity (WET) Testing Requirements

A WET limit is required if a discharge causes, has a reasonable potential to
cause, or contributes to an exceedance of applicable water quality standards,
including numeric and narrative. Since these types of discharges are prohibited
under this Order, WET limits are not applicable.

Discussion of AMALs, MDALs and Instantaneous Maximums

Where practical,action levels in this Order have been expressed as both AMALs
and MDALs. Certain action levels may not practicably be expressed as AMALs
and MDALs due to specific BPO language,sampling requirements and/or a lack
of Criteria. Based upon the likely sampling frequency of the Copermittees, the
frequency of sampling will occur such that grab samples are taken once per
sampling day. This single sample would then be subject to MDALs and
Instantaneous Maximum levels. In this case, the more conservative action level
would apply. In addition, it is expected that some effluent monitoring will occur
less than or equal to once per month. In this scenario, the MDAL, AMAL and
Instantaneous Maximum levels would need to be met based upon one sample,
unless sampling did not occur. For some BPOs, AMALs have been excluded and
only MDALs/lnstantaneous Maximums set to prevent redundancy in action
levels.



compute the arithmetic mean unless the data set contains one or more reported
determinations of DNQ or ND. In those cases, the discharger shall compute the
median in place of the arithmetic mean in accordance with the following
procedure: .

(1) The data set shall be ranked from low to high, reported ND determinations
lowest, DNQ determinations next, followed by quantified values (if any).
The order of the individual ND or DNQ determinations is unimportant.

(2) The median value of the data set shall be determined. If the data set has
an odd number of data points then the median is the middle value. If the
data set has an even number of data points, then the median is the
average of the two values around the middle unless one or both of those
points are ND or DNQ, in which case the median value shall be the lower
of the two data points where DNQ is lower than a value and ND is lower
than DNQ. .
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The California Regional Water Quality Control Board, San Diego Region (hereinafter
Regional Board), finds that:

A. BASIS FOR THE ORDER

1. This Order is based on the federal Glean Water Act (CWA), the Porter-Cologne
Water Quality Control Act (Division 7 of the Water Code, commencing with Section
13000), applicable State and federal regulations, all applicable provisions of
statewide Water Quality Control Plans and Policies adopted by the State Water
Resources Control Board (State Board), the Water Quality Control Plan for the San
Diego Basin adopted by the Regional Board, the Califo~nia Toxics Rule, and the'
California Toxics Rule Implementation Plan.

2. This Order reissues National Pollutant Discharge Elimination System (NPDES)
Permit No. CAS0108740, which was first adopted by the Regional Board on
July 16, 1990 (Order No. 90-38), and then reissued on August 8, 1996 (Order
No. 96-03) and February 13, 2002 (Order No. R9-2002-01). On August 21,2006, in
accordance with Order No. R9-2002-01, the County of Orange, as the Principal
Copermittee, submitted a Report of Waste Discharge (ROWD) for reissuance of the

-municipal separate-stormsewersystem(MS4)Permit.

-
3. This Order is consistent with the following precedential Orders adopted. by the State

Water Resources Control Board (State Board) addressing MS4 NPDES Permits:
Order 99-05, Order WQ-2000-11, Order WQ 2001-15, Order WQO 2002-0014, and
OrderWQ-200~-0008 (SWRCBIOCC FILE A-1780).

4. The Fact Sheet / Technical Report for the Order No. R9-2009-0002, NPDES No.
CAS0108740, Waste Discharge Requirements for Discharges of Runoff from the
Municipal Separate Storm Sewer Systems (MS4s) Draining the Watersheds of the
County of Orange, the Incorporated Cities of Orange County, and the Orange
County Flood Control District Within the San Diego Region includes cited regulatory
and legal references and additional explanatory information and data in support of
the requirements of this Permit. This information, including any supplements
thereto, and any response to comments on the Tentative Orders, is hereby
incorporated by reference into these findings.

B. REGULATED PARTIES

1. Each of the persons in Table 1 below, hereinafter called Copermittees or
dischargers, owns or operates an MS4, through which it discharges runoff into
waters of the United States within the San Diego Region, These MS4s fall into one
or more of the following categories: (1) a medium or large MS4 that services a
population of greater than 100,000 or 250,000 respectively; or (2) a small MS4 that
is "interrelated" to a medium or large MS4; or (3) an MS4 which contributes to a

FINDINGS A: BASIS FOR THE ORDER
FINDINGS B: REGULATED PARTIES
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violation of a water quality standard; or (4) an MS4 which is a significant contributor
of pollutants to waters of the United States (waters of the U.S).

T bl 1 M .. I C 'tta e unlClpa operml ees
1. City of Aliso Viejo 8. City of Mission Viejo
2". City of Dana Point 9. City of Rancho Santa Margarita
3. City of Laguna Beach 10. City of San Clemente
4. City of Laguna Hills 11. City of San Juan Capistrano
5. City of Laguna Niguel 12. County of Orange
6. City of Laguna Woods 13. Orange County Flood Control
7. City of Lake Forest District

C. DISCHARGE CHARACTERISTICS

1. Runoff discharged from an MS4 contains waste, as defined in the California Water·­
Code (CWC), and pollutants that adversely affect the quality of the waters of the
State. The discharge of runoff from an MS4 is a "discharge of pollutants from a point
source" into waters of the U.S. as defined in the CWA.

--- - ---- - 2.- MS4-storm waterandnon:.storm waterdischargesarelikelyto-contain-pollotants' that- - -­
cause or threaten to cause a violation of water quality standards, as outlined in the
Regional Board's Water Quality Control Plan for the San Diego Basin (Basin Plan).
Storm water and non-storm water discharges from the MS4 are subject to the
conditions and requirements established in the San Diego Basin Plan for point
source discharges. These surface water quality standards must be complied with at
all times, irrespective of the source and manner of discharge.

3. The most common categories of pollutants in runoff include total,suspended solids,
sediment, pathogens (e.g., bacteria, viruses, protozoa); heavy metals (e.g., copper,
lead, zinc and cadmium); petroleum products and polynuclear aromatic .
hydrocarbons; synthetic organics (e.g., pesticides, herbicides, and PCBs); nutrients
(e.g., nitrogen and phosphorus fertilizers); oxygen:-demanding substances (decaying
vegetation, animal waste); detergents; and trash.

- 4. The discharge of pollutants and/or increased flows from MS4s may cause or
threaten to cause the concentration of pollutants to exceed applicable receiving
water quality objectives and/or impair or threaten to impair designated beneficial
uses resulting in a condition of pollution (Le., unreasonable impairment of water
quality for designated beneficial uses), contamination, or nuisance.

5. Pollutants in runoff can threaten and adversely affect human health. Human
illnesses have been clearly linked to recreating near storm drains flowing to coastal
waters. Also, runoff pollutants in receiving waters can bioaccumulate in the tissues
of invertebrates and fish, which may be eventually consumed by humans.

FINDINGS C: DISCHARGE CHARACTERISTICS
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6. Runoff discharges from MS4s often contain pollutants that cause toxicity to aquatic
organisms (Le., adverse responses of organisms to chemicals or physical agents
ranging from mortality to physiological responses such as impaired reproduction or
growth anomalies). Toxic pollutants impact the overall quality of aquatic systems
and beneficial uses of receiving waters.

7. The Copermittees discharge runoff into lakes, drinking water reservoirs, rivers,
streams, creeks, b;::lYs, estuaries, coastal lagoons, the Pacific Ocean, and tributaries
thereto within one of the eleven hydrologic units (San Juan Hydrologic Unit)
comprising the San Diego Region as shown in Tables 2a and 2b. Some of the
receiving water bodies have been designated as impaired by the Regional Board
and the United States Environmental Protection Agency (USEPA) in 2006 pursuant
to CWA section 303(d). Also shown in the Tables are the watershed management
areas (WMAs) as defined in the Regional Board report, Watershed Management
Approach, January 2002. '

Table 2a. Common Watersheds and CWA Section 303(d) Impaired Waters

Regional Hydrologic Area
Board~--- - - (HA) or-Hydrologic - ~------ --- --, -~- ------ -------- ---- -303(d}---- ----- ---- --- .--

Watershed Subarea (HSA) of
Major Receiving Water

Pollutant(s}/stressor or
Management the San Juan

Bodies
Water Quality Effece

Area (WMA) Hydrologic Unit
Laguna Coastal Laguna HA, Laguna Canyon Creek, Bacterial indicators
Streams excluding' Aliso HSA Pacific Ocean Sediment toxicity

and Dana Point HSA

Aliso Creek Aliso HSA Aliso Creek, English Toxicity
Canyon, Pacific Ocean Phosphorus

Bacterial indicators
Benzo[b]fluoranth'ene
Dieldrin
Sediment Toxicity

Dana Point Dana Point HSA Dana Point Harbor, Salt Bacterial indicators
Coastal Creek, Pacific Ocean
Streams

San Juan Mission Viejo HA San Juan Creek, Trabuco Bacterial indicators
Creek Creek, Oso Creek, DDE

Canada Gobernadora, Chloride
Bell Canyon, Verdugo Sulfates
Canyon, Pacific Ocean Total dissolved solids

1 The listed 303(d) pollutant(s) do not necessarily reflect impairment of the entire corresponding
WMA or all corresponding major surface water bodies. The specific impaired portions of each
WMA are listed in the State Water Resources Control Board's 2006 Section 303(d) List of Water
Quality Limited Segments.

FINDINGS C: DISCHARGE CHARACTERISTICS
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Table 2a. Common Watersheds and CWA Section 303(d) Impaired Waters

Regional Hydrologic Area
Board (HA) or Hydrologic Major Receiving Water 303(d)
Watershed Subarea (HSA) of Bodies

Pollutant(s)/stressor or
Management the San Juan Water Quality Effect1

Area (WMA) Hydrologic Unit
San Clemente San Clemente HA Prima Deshecha, Bacterial indicators
Coastal Segunda Deshecha, , Phosphorus
Streams Pacific Ocean Turbidity

San Mateo San Mateo HA San Mateo Creek,
Creek Christianitos Creek,

Pacific Ocean

ITdMW t h dT bl 2b Ca e ammon a ers e san unlclpa lies
Laguna Aliso Creek Dana Point San Juan San San Mateo

Municipality
Coastal Coastal Creek Clemente Creek
Streams Streams Coastal

Streams
Aliso Vieio 0 0

-Dana Point - -~ .. ~-~- . --- ~- 0 -0 ~- .-._-- -. --

Laguna Beach 0 0
Laguna Hills * 0 0
Laguna Niguel 0 0 0
Laguna Woods * 0
Lake Forest * 0
Mission Viejo 0 0
Rancho Santa 0
Margarita
San Clemente 0 0
San Juan 0
Capistrano
County of 0 0 0 0 0 0
Orange *
Orange County 0 0 0 0 0
Flood Control
District *
* Municipality also includes areas within watersheds of the Santa Ana Regional Board that are outside the
scope of this Order

8. Trash is a persistent pollutant which can enter receiving waters from the MS4
resulting in accumulation and transport in receiving waters over time. Trash poses a
serious threat to the Beneficial Uses of the receiving waters, including, but not
limited to, human health, rare and endangered species, navigation and human
recreation.

9. The Copermittees' water quality monitoring data submitted to date documents
persistent violations of Basin Plan water quality objectives for various runoff-related
pollutants (fecal coliform bacteria, total suspended solids, turbidity, metals; etc.) at

FINDINGS C: DISCHARGE CHARACTERISTICS
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various watershed monitoring stations. Persistent toxicity has also been observed
at some watershed monitoring stations. In addition, bioassessment data indicates
that the majority of.urbanized receiving waters have Poor to Very Poor Index of ,
Biotic Integrity ratings. In sum, the above findings indicate that runoff discharges are
causing or contributing to water quality impairments, and are a leading cause of
such impairments in Orange County.

10. When natural vegetated pervious ground cover is converted to impervious surfaces
such as paved highways, streets, rooftops, and parking lots, the natural absorption
and infiltration abilities of the land are lost. Therefore, runoff leaving a developed
area is significantly greater in runoff volume, velocity, and peak flow rate than pre­
development runoff from the same area. Runoff durations can also increase as a
result'of flood control and other efforts to control peak flow rates. Increased volume,
velocity, rate, and duration of runoff, and decreased natural clean sediment loads,
greatly accelerate the erosion of downstream natural channels. Significant declines
in the biological integrity and physical habitat of streams and other receiving waters
have been found to occur with as little as a 3-5 percent conversion from natural to
impervious surfaces. The increased runoff characteristics from new development
must be controlled to protect against increased erosion of channel beds and banks,
sediment pollutant generation, or other impacts to beneficial uses and stream habitat

--~---- ----due to increased erosive force.-------,- ---- ...----- .---- ----- - -----

11. Development creates new pollution sources as human population density increases
and brings with it proportionately higher levels of car emissions, car maintenance
wastes, municipal sewage, pesticides, household hazardous wastes, pet wastes, .
trash, etc. which can either be washed or directly dumped into the MS4. As a result,
the runoff leaving the developed urban area is significantly 'greater in pollutant load
than the pre-development runoff from the same area. These increased pollutant
loads must be controlled to protect downstream receiving water quality. .

12. Development and urbanization especially threaten environmentally sensitive areas
(ESAs), such as water bodies designated as supporting a RARE beneficial use
(supporting rare, threatened or endangered species) and CWA 303(d)-impaired
water bodies. Such areas have a much lower capacity to withstand pollutant shocks
than might be acceptable in other areas. In essence, development that is ordinarily
insignificant in its impact on the environment may become significant in a particularly
sensitive environment. Therefore, additional control to reduce storm water pollutants
from new and existing development may be necessary for areas adjacent to or
discharging directly to an ESA.

13. Although dependent on several factors, the risks typically associated with properly
managed infiltration of runoff (especially from residential land use areas) are not
significant. The risks associated with infiltration can be managed by many
techniques, including (1) designing landscape drainage features that promote
infiltration of runoff, but do no~ "inject" runoff (injection bypasses the natural
processes of filtering and transformation that occur in the soil); (2) taking reasonable

FINDINGS C: DISCHARGE CHARACTERISTICS
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steps to prevent the illegal disposal of wastes; (3) protecting footings and
foundations; (4) ensuring that each drainage feature is adequately maintained in
perpetuity; and (5) pretreatment. .

14. Non-storm water (dry weather) discharge from the MS4is not considered a storm
water (wet weather) discharge and therefore is not subject to regulation under the
Maximum Extent Practicable (MEP) standard from CWA 402(p)(3)(B)(iii), which is
explicitly for "Municipal ... Stormwater Discharges (emphasis added)" from the MS4.
Non-storm water discharges, per CWA 402(p)(3)(B)(ii), are to be effectively prohibited.
Such dry weather non-storm water discharges have been shown to contribute
significant levels of pollutants and flow in arid, developed Southern California
watersheds and are to be effectively prohibited under the Clean Water Act.

15. Non-storm water discharges to the MS4 granted an influent exception [i.e., which are
exempt from the effective prohibition requirement set forth in CWA section
402(p)(3)(B)(ii)] under 40 CFR 122. 26 are included within this Order. Any exempted
discharges identified by Copermittees as a source of pollutants are subsequently
required to be addressed (emphasis added) as illicit discharges through prohibition
and incorporation into existing ICIID programs. The Copermittees have identified
landscape irrigation, irrigation water and lawn water, previously exempted

--discl"larges, asa-source-ofpollutants and-conveyance of-pollutants towaters of tl"le---- --- --- - ­
United States.

D. RUNOFF .MANAGEMENT PROGRAMS

1. General

a. This Order specifies requirements necessary for the Copermittees to reduce the
discharge of pollutants in storm water runoff to the maximum extent practicable
(MEP). However, since MEP is a dynamic performance standard, which evolves
over time as runoff management knowledge increases, the Copermittees' runoff
management programs must continually be assessed and modified to
incorporate improved programs, control measures"best management practices
(BMPs), etc. in order to achieve the evolving MEP standard. Absent evidence to
the contrary, this continual assessment, revision, and improvement of runoff
management program implementation is expected to ultimately achieve
compliance with water quality standards in the Region.

b. The Copermittees have generally been implementing the jurisdictional runoff
management programs required pursuant to Order No. 2002-01 since February
13, 2003. Prior to that, the Copermittees were regulated by Order No. 96-03
since August 8, 1996. Runoff discharges, however, continue to cause or

. contribute to violations of water quality standards as evidenced by the
Copermittees monitoring results.

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
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c. This Order contains new or modified requirements that are necessary to improve
Copermittees' efforts to reduce the discharge of pollutants in storm water runoff
to the MEP and achieve water quality standards. Some. of the new or modified
requirements, such as the revised Watershed Runoff Management Program
section, are designed to specifically address high priority water quality problems.
Other new or modified requirements address program deficiencies that have
been noted during audits, report reviews, and other Regional Board compliance
assessment activities.

d. Updated Jurisdictional Runoff Management Plans (JRMPs) and Watershed
Runoff Management Plans (WRMPs), which describe the Copermittees' runoff
management programs in their entirety, are needed to guide the Copermittees'
runoff management efforts and aid the Copermittees in tracking runoff
management program implementation. It is practicable for the Copermittees to
update the JRMPs and WRMPs within one year, since significant efforts to
develop these programs have already occurred.

e. Pollutants can be effectively reduced in storm water runoff by the application of a
combination of pollution prevention, source control, and treatment control BMPs.
Pollution prevention is the reduction or elimination of pollutant generation at its

- --~- --~--~~~---soufGeandis-the best--"first-IiAe ofdefeAse."- Sourcecontrol-BMPs-(both ~- -----~- --- --­
structural and non-structural) minimize the contact between pollutants and flows
(e.g., rerouting run-on around pollutant sources or keeping pollutants on-site and
out of receiving waters). Treatment control BMPs remove pollutants that have
been mobilized by wet-weather or dry-weather flows. .

f. Runoff needs to be addressed during the three major phases of urban
development (planning, construction, and use) in order to reduce the discharge
of pollutants from storm water to the MEP, effectively prohibit non-storm water
discharges and protect receiving waters. Development which is not guided by
water quality planning policies and principles can unnecessarily result in
increased pollutant load discharges, flow rates, and flow durations which can
negatively impact receiving water beneficial uses. Construction sites without·
adequate BMP implementation result in sediment runoff rates which greatly
exceed natural erosion rates of undisturbed lands, causing siltation and
impairment of receiving waters. Existing development generates substantial
pollutant loads which are discharged in runoff to receiving waters.

g. Annual reporting requirements included in this Order are necessary to meet
federal requirements and to evaluate the effectiveness and compliance of the
Copermittees' programs.

h. This Order establishes Storm Water Action Levels (SALs) for selected pollutants
. based on USEPA Rain Zone 6 (arid southwest) Phase I MS4 monitoring data for
pollutants in storm water. The SALs were computed as the 90th percentile of the
data set, utilizing the statistical based population approach, one of three

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
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approaches recommended by the California Water Board's Storm Water Panel in
its report, 'The Feasibility of Numerical Effluent Limits Applicable to Discharges of
Storm Water Associated with Municipal, Industrial and Construction Activities
(June 2006). SALs are identified in Section D of this Order. Copermittees shall
implement a timely, comprehensive, cost-effective storm water pollution control
program to reduce the discharge of pollutants in storm water from the permitted
areas so as not to exceed the SALs. Exceedance of SALs may indicate
inadequacy of programmatic measures and BMPs required in this Order.

2. Development Planning

a. The Standard Storm Water Mitigation Plan (SSMP) requirements contained in
this Order are consistent with Order WQ-2000-11 adopted by the State Water
Resources Control Board (State Board) on October 5, 2000. In the precedential
order, the State Board found that the design standards, which essentially require
that runoff generated by 85 percent of storm events from specific development
categories be infiltrated or treated, reflect the MEP standard. The order also
found that the SSMP requirements are appropriately applied to the majority of the
Priority Development Project categories contained in Section D.1 of this Order.
The State Board also gave Regional Water Quality Control Boards the needed

-~I--·--·-··-- -.--.--- --- -discretion-to include-additional categories andlocations,s~eh as-retail-gasoline--------- ~ -- ­
outlets (RGOs), in SSMPs.

b. Controlling runoff pollution by using a combination of onsite source control and
site design BMPs augmented with treatment control BMPs before the runoff
enters the MS4 is important for the following'reasons: (1) Many end-of-pipe
BMPs(such as diversion to the sanitary sewer) are typically ineffective during
significant storm events. Whereas, onsite source control BMPs can be applied
during all runoff conditions; (2) End-of-pipe BMPs are often incapable of
capturing and treating the wide range of pollutants which can be generated on a
sub-watershed scale; (3) End-of-pipe BMPs are more effective when used as
polishingBMPs, rather than the sole BMP to be implemented; (4) End-of-pipe
BMPs do not protect the quality or beneficial uses of receiving waters between
the pollutant source and the BMP; and (5) Offsite end-of-pipe BMPs do not aid in
the effort to educate the public regarding sources of pollution and their
prevention.

c. Use of Low-Impact Development (LID) site design BMPs at new development,
redevelopment and retrofit projects can be an effective means for minimizing the
impact of storm water runoff discharges from the development projects on
receiving waters. LID isa site design strategy with a goal of maintaining or
replicating the pre-development hydrologic regime through the use of design
techniques. LID site design BMPs help preserve and restore the natural
hydrologic cycle of the site, allowing for filtratio'n and infiltration which can greatly
reduce the volume, peak flow rate, velocity, and pollutant loads of storm water
runoff. Current runoff management, knowledge, practices and technology have

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
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resulted in the use of LID BMPs as an acceptable means of meeting the storm
water MEP standard.

d. Retail Gasoline Outlets (RGOs) are significant sources of pollutants in storm
water runoff. RGOs are points of convergence for motor vehicles for automotive
related services such as repair, refueling, tire inflation, and radiator fill-Up and
consequently produce significantly higher loadings of hydrocarbons and trace
metals (including copper and zinc) than other developed areas.

, \

e. Industrial sites are .significant sources of pollutants in runoff. Pollutant
concentrations and loads in runoff from industrial sites are similar or exceed
pollutant concentrations and loads in runoff from other land uses, such as
commercial or residential land uses. As with other land uses, LID site design,
source control, and treatment control BMPs are needed at industrial sites in order
to meet the MEP standard. These BMPs are necessary. where the industrial site
is larger than 10,000 square feet. The 10,000 square feet threshold is
appropriate, since it is consistent with requirements in other Phase I NPDES
storm water regulations throughout California.

f. If not properly designed or maintained, certain BMPs implemented or required by
~~--~~.~---municipalities-for funoff-mal"lagement-maycreateahabitat fOl"vectors(e.g.

mosquitoes and rodents). Proper BMP design and maintenance to avoid
standing water, however, can prevent the creation of vector habitat. N-ul~ances
and public health impacts resulting from vector breeding can be prevented with
close collaboration and cooperative effort between municipalities, the Orange
County Vector Control District, and the California Department of Public Health
during the development and implementation of runoff management programs.

g. The increased volume, velocity, frequency and discharge duration of storm water
runoff from developed areas has the potential to greatly accelerate downstream
erosion, impair stream habitat in natural drainages, and negatively impact
beneficial uses. Development and urbanization increase pollutant loads in storm
water runoff and the volume of storm water runoff. Impervious surfaces can
neither absorb water nor remove pollutants and thus lose the purification and
infiltration provided by natural vegetated soil. Hydromodification measures for
discharges to hardened·channels are needed for the future restoration of the
hardened channels to their natural state, thereby restoring the chemical,
physical, and biological integrity and Beneficial Uses of local receiving waters.

3. Construction and Existing Development

a. In accordance with federal NPDES regulations and to ensure the most effective
oversight of industrial and construction site discharges, discharges of runoff from
industrial and construction site~ are subject to dual (State and local) storm water
regulation. Under this dual system, each Copermittee is responsible for
enforcing its local permits, plans, and ordinances, and the Regional Board is

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
DEVELOPMENT PLANNING
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responsible for enforcing the General Construction Activities Storm Water Permit,
. State Board Order 99-08 DWQ, NPDES No. CAS000002 (General Construction
Permit) and the General Industrial Activities Storm Water Permit, State Board
Order 97-03 DWQ, NPDES No. CAS000001 (General Industrial Permit) and any
reissuance of these permits. NPDES municipal regulations require that
municipalities develop and implement measures to address runoff from industrial
and construction activities. Those measures may require the implementation of
additional BMPs than are required under the statewide general permits for
activities subject to both State and local regulation.

b. Identification of sources of pollutant~ in runoff (such as municipal areas and
activities, industrial and com'mercial sites/sources, construction sites, and
residential areas), development and implementation of BMPs to address those
sources, and updating ordinances and approval processes are necessary for the
Copermittees to ensure that discharges of pollutants from its MS4 in storm water
are reduced to the MEP and that non-storm water discharges are not occurring.
Inspections and other compliance verification methods are needed to ensure
minimum BMPs are implemented. Inspections are especially important at high

. risk areas for pollutant discharges.

'----~~~~~c.~b1istol'"ic~and~cul'"l'"ent~development~makes~use~of~natul"8l~drainage~pattems~aRd~~~~~~

features as conveyances for runoff. Urban streams used in this manner are part
of the municipalities MS4 regardless of whether they are natural, anthropogenic,
or partially modified features. In these cases, the urban stream is both an MS4
and receiving water.

d. As operators of the MS4s, the Copermittees cannot passively receive and
discharge pollutants from third parties. By providing free and open access to an
MS4 that conveys discharges to waters of the U.S., the operator essentially
accepts responsibility for discharges into the MS4 that it does not prohibit or
control. These discharges may cause or contribute to a condition of
contamination or a viqlation of water quality standards.

e. Waste and pollutants which are deposited and accumulate in MS4 drainage
structures will be discharged from these structures to waters of the U.S. unless
they are removed. These discharges may cause or contribute to, or threaten to
cause or contribute to, a condition of pollution in receiving waters. For this
reason, pollutant discharges from storm water into MS4s mustbe reduced ,using
a combination of management measures, including source control, and an
effective MS4 maintenance program must be implemented by each Copermittee.

f. Enforcement of local runoff related ordinances, permits, and plans is an essential
component of every runoff management program and is specifically required in
the federal storm water regulations and this Order. Each Copermittee is
individually responsible for adoption and enforcement of ordinances and/or
policies, implementation of identified control measures/BMPs needed to prevent

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
CONSTRUCTION AND EXISTING DEVELOPMENT
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or reduce pollutants in storm water runoff, and for the allocation of funds for the
capital, operation and maintenance, administrative, and enforcement
expenditures necessary to implement and enforce such control measures/BMPs
under its jurisdiction. Education is an important aspect of every effective runoff
management program and the basis for changes in behavior at a societal level.
Education of municipal planning, inspection, and maintenance department staffs
is especially critical to ensure that in-house staffs understand how their activities
impact water quality, how to accomplish their jobs while protecting water quality,
and their specific roles and responsibilities for compliance with this Order. Public
education, designed to target various urban land users and other audiences, is
also essential to inform the public of how individual actions affect receiving water
quality and howadverse effects can be minimized.

.g. Public participation during the development of runoff management programs is
necessary to ensure that all stakeholder interests and a variety of creative
solutions are considered. .

h., Retrofitting existing development with storm water treatment controls, including
LID, is necessary to address storm water discharges from existing development
that may cause or contribute to a condition of pollution or a violation of water

'~------EJlIality-staFldards~AltAeu§A-SSMP-BMPs-are-requireEl-feHeElevelel3meflt,tl"le'-----­

current rate of redevelopment will not address water quality problems in a timely
manner. Cooperation with private landowners is necessary to effectively identify,
implement and maintain retrofit projects for the preservation, restoration, and

.enhancement of water quality.

4. Watershed Runoff Management

a. Since runoff within a watershed can flow from and through multiple land uses and
political jurisdictions, watershed-based runoff management can greatly enhance
the protection of receiving waters. Such management provides a means to focus
on the most important water quality pn~blems in each watershed. By focusing on
the most important water quality problems, watershed efforts can maximize
protection of beneficial use in an efficient manner. Effective watershed-based
runoff management actively reduces pollutant discharges and abates pollutant
sources causing or contributing to watershed water quality problems.
Watershed-based runoff management that does not actively reduce pollutant
discharges and abate pollutant sources causing or contributing to watershed
water quality problems can necessitate implementation of the iterative process
outlined in section A.3 of the Tentative Order. Watershed management of runoff
does not require Copermittees to expend resources outside of their jurisdictions.
Watershed management requires the Copermittees within a watershed to
develop a watershed-based management strategy, which can then be
implemented on a jurisdictional basis.

FINDINGS D: RUNOFF MANAGEMENT PROGRAMS
WATERSHED RUNOFF MANAGEMENT
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b. Some runoff issues, such as general education and training, can be effectively
addressed on a regional basis. Regional approaches to runoff management can
improve program consistency and promote sharing of resources, which can
result in implementation of more efficient programs.

c. It is important for the Copermittees to coordinate their water quality protection
and land use planning activities to achieve the greatest protection of receiving
water bodies. Copermittee coordination with other watershed stakeholders,
especially the State of California Department of Transportation, the United States
Department of Defense, and water and sewer districts, is also important.

E. STATUTE AND REGULATORY CONSIDERATIONS

1. The Receiving .Water Limitations (RWl) language specified in this Order is
consistent with language recommended by the USEPA and established in State
Board Water Quality Order 99-05, Own Motion Review of the Petition of
Environmental Health Coalition to Review Waste Discharge Requirements Order No.
96-03, NPDES Permit No. CAS0108740, adopted by the State Board on June 17,

1-~~~~~1999.-1=t-le~RWb-il"l~tl"lis~QrdeHequire-G0m~liaAGe-witA~water-qlJality~staflE.lafds,whieh----~

for storm water discharges is to be achieved through an iterative approach requiring
the implementation of improved and better~tailored BMPs over time. Compliance
with receiving water limits based on applicable water quality standards is necessary,
to ensure that MS4 discharges will not cause or contribute to violations of water
quality standards and the creation of conditions of pollution.

2. The Water Quality Control Plan for the San Diego Basin (Basin Plan), identifies the
following beneficial uses for surface waters in Orange County: Municipal and
Domestic Supply (MUN)2, Agricultural Supply (AGR), Industrial Process Supply
(PROC), Industrial Service Supply (IND), Ground Water Recharge (GWR) , Contact
Water Recreation (REC1), Non-contact Water Recreation (REC2), Warm
Freshwater Habitat (WARM), Cold Freshwater Habitat (COLD), Wildlife Habitat
(WilD), Rare, Threatened, or Endangered Species (RARE), Freshwater
Replenishment (FRSH), Hydropower Generation (POW), and Preservation of
Biological Habitats of Special Significance (BIOl). The following additional
beneficial uses are identified for coastal waters of Orange County: Navigation
(NAV), Commercial and Sport Fishing (COMM), Estuarine Habitat (EST), Marine
Habitat (MAR), Aquaculture (AQUA), Migration of Aquatic Organisms (MIGR),
Spawning, Reproduction,' and/or Early Development (SPWN), and Shellfish
Harvesting (SHEll).

3. This Order is in conformance with State Board Resolution No. 68-16, Statement of
Policy with Respect to Maintaining High Quality Waters in California, and the federal
Antidegradation Policy described in 40 CFR 131.12.

2 Subject to exceptions under the "Sources of Drinking Waters" Policy (Resolution No. 89-33)

FINDINGS E: STATUTE AND REGULATORY CONSIDERATIONS
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4. Section 6217(g) of the Coastal Zone Act Reauthorization Amendments of 1990
(CZARA) requires coastal states with approved coastal zone management programs
to address non-point pollution impacting or threatening coastal water quality.
CZARA addresses five sources of non-point pollution: agriculture, silviculture, urban,
marinas, and hydromodification. This NPDES permit addresses the management
measures required for the urban category, with the exception of septic systems. The
adoption and implementation of this NPDES permit relieves the Copermittee from
developing a non-point source plan, for the urban category, under CZARA. The
Regional Board addresses septic systems through the administration of other
programs.

5. Section 303(d)(1 )(A) of the CWA requires that "Each state must identify those waters
within its boundaries for which the effluent Iimitations... are not stringent enough to
implement any water qualitystandard (WQS) applicable to such waters." The CWA
also requires states to establish a priority ranking of impaired water bodies known as
Water Quality Limited Segments and to establish Total Maximum Daily Loads
(TMDLs) for such waters. This priority list of impaired water bodies is called the
Section 303(d) List. The current Section 303(d) List was approved by the State
Board on October 25, 2006. On June 28,2007 the 2006 303(d) Iistfor California

f----~~~~-was~givel"l-fil"lal-appl"Oval-by-tl"1e-lJniteQ-States-l~r1Vil"Ql"lmel"ltal-l~mtectiQI"I~A§el"lcy~~~~~~­

(USEPA).

6. This Order does not constitute an unfunded local government mandate subject to
subvention under Article XIIIB, Section (6) of the California Constitution for several
reasons, including, but not limited to, the following. First, this Order implements
federally mandated requirements under federal Clean WaterAct section 402. (33
U.S.C. § 1342(p)(3)(B).) Second, the local agency Copermittees' obligations under
this Order are similar to, and in many respects less stringent than, the obligations of
non-governmental and new dischargers who are issued NPDES permits for storm
water and non-storm water discharges: Third, the local agency Copermittees have
the authority to levy service charges, fees, or assessments sufficient to pay for
compliance with this Order. Fourth, the Copermittees have requested permit
coverage in lieu of compliance with the complete prohibition against the discharge of
pollutants contained in federal Clean Water Act section 301, subdivision (a) (33
U.S.C. § 1311 (a)) and in lieu of numeric restrictions oil their storm water discharges.
Fifth, the local agencies' responsibility for preventing discharges of waste that can
create conditions of pollution or nuisance from conveyances that are within th.eir
ownership or control under State law predates the enactment of Article XIIIB,
Section (6) of the California Constitution. Likewise, the provisions of this Order to
implement total maximum daily loads (TMDLs) are federal mandates. The federal
Clean Water Act requires TMDLs to be developed for water bodies that do not meet
federal water quality standards. (33 U.S.C. sec. 1313(d).) Once the U.S.
Environmental Protection Agency or a state develops a TMDL, federal law requires
that permits must contain effluent limitations consistent with the assumptions of any
applicable wasteload allocation. (40 C.F.R. sec. 122.44(d)(1)(vii)(B).)

FINDINGS E: STATUTE AND REGULATORY CONSIDERATIONS
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7. Runoff treatment and/or mitigation must occur prior to the discharge of runoff into
receiving waters. Treatment BMPs must not be constructed in waters of the U.S. or

.State unless the runoff flows are.sufficiently pretreated to protect the values and
functions of the water body. Federal regulations at 40 CFR 131.1 O(a) state that in no
case shall a state adopt waste transport or waste assimilation as a designated use
for any waters of the U.S..Authorizing the construction of an runoff treatment facility
within a water of the U.S., or using the water body itself as a treatment system or for
conveyance to a treatment system, would be tantamount to accepting waste
assimilation as an appropriate use for that water body. FurthermorE3, the
construction, operation, and maintenance of a pollution control facility in a water
body can negatively impact the physical, chemical, and biological integrity, as well
as the beneficial uses, of the water body. Without federal authorization (e.g.,
pursuant to Clean Water Act Section 404), waters of the U.S. may not be converted
into, or used as, waste treatment or conveyance facilities. Similarly, waste
discharge requirements pursuant to California Water Code Section 13260 are
required for the conversion or use of waters of the State as waste treatment or
conveyance facilities. Diversion from waters of the U.S.lState to treatment facilities
and subsequent return to waters of the U.S. is allowable, provided that the effluent
complies with applicable NPDES requirements.

8. The issuance of waste discharge requirements and an NPDES permit for the
discharge of runoff from MS4s to waters of the U.S. is exempt from the requirement
for preparation of environmental documents under the California Environmental .
Quality Act (CEQA) (Public Resources Code, Division 13, Chapter 3, section 21000
et seq.) in accordance with the, CWC section 13389.

9. Multiple water bodies in Orange County have been identified as impaired and placed
on the 303(d) list. In 2004, Bacteria Impaired Waters TMDL Project II included six
bacteria impaired shorelines in Dana Point Harbor and San Diego Bay: Baby Beach
in Dana Point Harbor and Shelter Island Shoreline Park, B Street, G Street Pier,
Tidelands Park, and Chula Vista Marina in San Diego Bay. Since then, only Baby
Beach in Dana Point Harbor and Shelter Island Shoreline Park in San Diego Bay
can be confirmed as still impaired by indicator bacteria. On June 11, 2008 the
Regional Board adopted a Basin Plan amendment to incorporate Bacteria Impaired
Waters TMDL Project /I for San Di~go Bay and Dana Point Harbor Shorelines. On
June 16, 2009, the State Board approved the Basin Plan amendment. This action
meets requirements of section 303(d) of the Clean Water Act (CWA). The Basin
Plan aniendment process is authorized under section 13240 of the Water Code.
The State's Office of Administrative Law (OAL) approved the TMDLs on September
15, 2009. The effective date of the TMDLs is the date of OAL approval. USEPA
approved the TMDLs on October 26, 2009~

10. Storm water discharges from developed and developing areas in Orange County are
significant sources of certain pollutants that cause, may be causing, threatening to
cause or contributing to water quality impairment in the waters of Orange County.

FINDINGS E: STATUTE AND REGULATORY CONSIDERATIONS
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Furthermore, as delineated in the CWA section 303(d) list in Table 3, the Regional
Board has found that there is a reasonable potential that municipal storm water and
non-storm water discharges from MS4s cause or may cause or contribute to an
excursion above water qual.ity standards for the following pollutants: Indicator
Bacteria, Phosphorous, Toxicity and Turbidity. In accordance with CWA section
303(d), the Regional Board is required to establish Total Maximum Daily Loads
(TMDLs) for these pollutants to these waters to eliminate impairment and attain
water quality standards. Therefore, certain early pollutant control actions and further
pollutant impact assessments by the Copermittees are warranted and required
pursuant to this Order.

the POint of MS4 discharge) and/or as BMPs. In most cases, the numenc limitation
must be achieved to ensure the adequacy of the BMP program. Waste load

Table 3. 2006 Section 303(d) Listed Waterbodies in So. Orande Countv
Waterbody Pollutant ..

Aliso Creek Indicator Bacteria,
Phosphorus,
Toxicity

Aliso Creek Mouth. Indicator Bacteria
Dana Point Harbor Indicator Bacteria·
English Canyon Creek Benzo[b]fluoranthene,

Dieldrin,
I Sed imef1FFoxicity~

'I LaQuna Canyon Channel Sediment Toxicity
Oso Creek (at Mission Viejo Golf Course) Chloride,

Sulfates,
Total Dissolved Solids

Pacific Ocean Shoreline, Aliso HSA . Indicator Bacteria
Pacific Ocean Shoreline, Dana Point HSA Indicator Bacteria

, Pacific Ocean Shoreline, LaQuna Beach HSA Indicator Bacteria,

Pacific Ocean Shoreline, Lower San Juan HSA, Indicator Bacteria
Pacific Ocean Shoreline, San Clemente HA Indicator Bacteria
Pacific Ocean Shoreline, San Joaquin Hills HSA Indicator Bacteria
Prima Deshecha Creek Phosphorus,

Turbidity.
San Juan Creek DOE,

Indicator Bacteria
San Jl,Jan Creek (mouth) Indicator Bacteria
Segunda Deshecha Creek Phosphorus,

Turbidity

11. This Order incorporates only those MS4 Waste Load Allocations (WLAs) developed
in TMDLs that have been adopted by the Regional Water Board and have been
approved by the State Board, Office of Administrative Law and U.S. EPA. Approved
TMDL WLAs are to be addressed using water quality-based effluent limitations
(WQBELs) calculated as numeric limitations (either in the receiving. waters and/or at

FINDINGS E: STATUTE AND REGULATORY CONSIDERATIONS
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allocations for storm water and non-storm water discharges have been included
within this Order only if the TMDL has received all necessary approvals. This Order
establishes WQBELs and conditions consistent with the requirements and
assumptions of the WLAs in the TMDLs as required by 40 CFR 122.44(d)(1 )(vii)(B).

A TMDL is the total amount of a particular pollutant that a water body can receive
and still meet Water Quality Standards (WQSs), which are comprised of Water
Quality Objectives (WQOs), Beneficial Uses and the States Policy on Maintaining
High Quality Waters3

. The WQOs serve as the primary basis for protecting the
associated Beneficial Use. The Numeric Target of a TMDL interprets and applies
the numeric and/or narrative WQOs of the WQSs as the basis for the WLAs.
This Order addresses TMDLs through Water Quality Based Effluent Limitations
(WQBELs) that must be consistent with the assumptions and requirements of the
WLA4

. Federal guidances states that when adequate information exists, storm water
permits are to incorporate numeric water quality based effluent limitations. In most
cases, the numeric target(s) of a TMDL are a component of the WQBELs. When the
numeric target is based on one or more numeric WQOs, the numeric WQOs and
underlying assumptions and requirements will be used in the WQBELs as numeric

_effluent limitations by the end .of the TMDL compliance schedule, unless additional
information is required. When the numeric target interprets one or more narrative

---+-----'----~WQQs,the-n(;lmeFie-taFget-may-assess-tAe-efficacy-and-progress-oHhe-BMPs-in------~

meeting the WLAs and restoring the Beneficial Uses by the end of the TMDL
compliance schedule.

This Order fulfills a component of the TMDL Implementation Plan adopted by this
Regional Board on June 11, 2008 for indicator bacteria in Baby Beach by
establishing WQSELs expressed as both BMPs to achieve the WLAs and as
numeric limitations6 for the City of Dana Point and the County of Orange. The'
establishment of WQBELs expressed as BMPs should be sufficient to achieve the
WLA specified in the TMDL. The Waste Load Allocations (WLAs) and Numeric·
Targets are the necessary metrics to ensure that the BMPs achieve appropriate
concentrations of bacterial indicators in the receiving waters.

3 State Water Resources Control Board, Resolution No. 68-16
4 40 CFR 122.44(d)(1)(Vii)(B)
5 USEPA, Interim Permitting Approach for Water Quality-Based Effluent Limitations in Storm Water
Permits, 61 FR 43761, August 26, 1996 .
6 The Waste Load Allocations are defined in Resolution No. R9-2008-0027, A Resolution to Adopt an
Amendment to the Water Quality Control Plan for the San Diego Basin (9) to Incorporate Total Maximum
Daily Loads for Indicator Bacteria, Baby Beach in Dana Point Harbor and Shelter Island Shoreline Park in
San Diego Bay.

FINDINGS E: STATUTE AND REGULATORY CONSIDERATIONS
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12. This Order requires each Copermittee to effectively prohibit all types of unauthorized
discharges of non-storm water into its MS4. However, historically pollutants have
been identified as present in dry weather non-storm water discharges from the MS4s
through 303(d) listings, monitoring conducted by the Copermittees under Order No.
R9-2002-0001, and there are others expected to be present in dry weather non­
storm water discharges because of the nature of these discharges. This Order
includes action levels for pollutants in non-storm water, dry weather, discharges from
the MS4 designed to ensure that the requirement to effectively prohibit all types of
unauthorized discharges of non-storm water in the MS4 is being complied with.
Action levels in the Order are based upon numeric or narrative water quality
objectives and criteria as defined in the Basin Plan, the Water Quality Control Plan
for Ocean Waters of California (Ocean Plan), and the State Policy for
Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and
Estuaries of California (State Implementation Policy or SIP). An exceedance of an
action level requires specified responsive action by the Copermittees. This Order

. describes what actions the Copermittees must take when an exceedance of an
action level is observed. Exceedances of non-storm water action levels do not alone
constitute a violation of this Order but could indicate non-compliance with the'
requirement to effectively prohibit all types of unauthorized non-storm water

-----'------~discl"lal"ges-into-tl"le-MS4-or-otl"ler-pl"Ol"Iibitions-establisl"led-in-this~Qrder~~ailure-tQ'---------l
undertake required source investigation and elimination action following an
exceedance of 2a non-storm water action level (NAL or action level) is a violation of
this Order. The Regional Board recognizes that use of action levels will not
necessarily result in detection of all unauthorized sources of non-storm water
discharges because there may be some discharges in which pollutants do not
exceed established action levels. However, establishing NALs at levels appropriate
to protect water quality standards is expected to lead to the identification of
significant sources of pollutants in dry weather non-storm water discharges.

13. In addition to federal regulations cited in the Fact Sheet / Technical Report for the
Order NO. R9-2009-0002, monitoring and reporting required under Order No. R9­
2009-0002 is required pursuant to authority under CWC section 13383.

F. PUBLIC PROCESS

1. The Regional Board has notified the Copermittees, all known interested parties, and
the public of its intent to consider adoption of an Order prescribing waste discharge
requirements that would serve to renew an NPDES permit for the existing discharge
of runoff.

2. The Regional Board has held public hearings on April 11, 2007, February 13, 2008,
July 1, 2009, and November 18, 2009 and heard and considered all comments
pertaining to the terms and conditions of this Order.

FINDINGS F: PUBLIC PROCESS
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IT IS HEREBY ORDERED that the Copermittees, in order to meet the provisions
contained in Division 7 of the California Water Code (CWC) and regulations adopted
thereunder, and the provisions of the Clean Water Act (CWA) and regulations adopted
thereunder, must each comply with the following: /

A. PROHIBITIONS AND RECEIVINGWATER LIMITATIONS

1. Discharges into and from municipal separate storm sewer systems (MS4s) in a
manner causing, or threatening to cause, a condition of pollution, contamination, or
nuisance (as defined in ewc section 13050), in waters of the state are prohibited.

2. Storm water discharges from MS4s containing pollutants which have not been
reduced to the maximum extent practicable (MEP) are prohibited.?

3. Discharges from MS4s that cause .or contribute to the violation of water quality
standards (designated beneficial uses, water quality objectives developed to protect
beneficial uses, and the State policy with respect to maintaining high quality waters)
are prohibited.

+-------~~~~~a-.~aGh-G0~ermittee-must-G0m~ly---with-seGti0F1-A-3-aFlEl-seGti0F1-A-A-as-it-a~~lies-t0-~~~~--1

Prohibition 5 in Attachment A of this Order through timely implementation of
control measures and other actions to reduce pollutants in storm water
discharges in accordance with this Order, including any modifications. If
exceedance(s) of water quality standards persist notwithstanding implementation
of this Order, the Copermittee must assure compliance with section A.3 and
section A.4 as it applies to Prohibition 5 in Attachment A of this Order by
complying with the following procedure: .

(1) Upon a determination by either the Copermittee or the Regional Board that
storm water MS4 discharges are causing or contributing to an exceedance
of an applicable water quality standard, the Copermittee must notify the
Regional Board within 30 days and thereafter submit a report to the Regional
Board that describes best management practices (BMPs) that are currently
being implemented and additional BMPs that will be implemented to prevent
or reduce any pollutants that are causing or contribl,.lting to the exceedance
of water quality standards.. The report may be incorporated in the Annual
Report unless the Regional Board directs an earlier submittal. The report
must include an implementation schedule. The Regional Board may require
modifications to the report;

7 This prohibition does not apply to MS4 discharges which receive subsequent treatment to reduce
pollutants to the MEP prior to entering receiving waters (e.g., low flow diversions to the sanitary sewer).

DIRECTIVE A: PROHIBITIONS AND RECEIVING WATER LIMITATIONS
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(2) Submit any modifications to the report required by the Regional Board within
30 days of notification;

(3) Within 30 days following approval of the report described above by the
Regional Board, the Copermittee must revise its Jurisdictional Runoff
Management Program and monitoring program to incorporate the approved
modified BMPs that have been and will be implemented, the implementation
schedule, and any additional monitoring required; and

(4) Implement the revised Jurisdictional Runoff Management Program and
monitoring program in accordance with the approved schedule.

b. The Copermittee must repeat the procedure set forth above to comply with the
receiving water limitations for continuing or recurring exceedances of the same
water quality standard(s) unless directed to do otherwise by the Regional Board
Executive Officer.

c. Nothing in section A.3 must prevent the Regional Board from enforcing any
provision of this Order while the Copermittee prepares and implements the above
report.

4. In addition to the above prohibitions, discharges from MS4s are subject to all Basin
Plan prohibitions cited in Attachment A to this Order.

B. NON-STORM WATER DISCHARGES

1.. Each Copermittee must effectively prohibit all types of non-storm water discharges
into its MS4 unless such discharges are either authorized by a separate National
Pollutant Discharge Elimination System (NPDES) permit; or not prohibited in
accordance with sections B.2 and B.3 below.

2. Thefollowing categories of non-storm water discharges are not prohibited unless a
Copermittee or the Regional Board identifies the discharge category as a source of
pollutants to waters of the U.S. Where the Copermittee(s) have identified a category
as a source of 'pOllutants, the category shall be addressed as an illicit discharge and
prohibited through ordinance, orderor similar means. The Regional Board may
identify categories of discharge that either requires prohibition or other controls. For
such a discharge category, the Copermittee, under direction of the Regional Board,
must either prohibit the discharge category or develop and implement appropriate
control measures to prevent the discharge of pollutants to the MS4 and report to the
Regional Board pursuant to Section K.1 and K.3 of this Order.

a. Diverted'stream flows;
b. Rising ground waters;
c. Uncontaminated ground water infiltration [as defined at 40 CFR 35.2005(20)] to

DIRECTIVE B: NON STORM WATER DISCHARGES
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MS4s;
d. Uncontaminated pumped ground water8;
e. Foundation drains8;
f. Springs;
g. Water from crawl space pumps8;
h. Footing drains8; .
i. Air conditioning condensation;
j. Flows from riparian habitats and wetlands;
k. Water line flushing9

.
10

;

. I. Discharges from potable water sources not subject to NPDES Permit No.
CAG679001, other than water main breaks;

m. Individual residential car washing; and
n. Dechlorinated swimming pool discharges11.

3. Emergency fire fighting flows (Le., flows necessary for the protection of life or
property) do not require BMPs and need not be prohibited. As part of the
Jurisdictional Runoff Management Plan (JRMP), each Copermittee must develop
and implement a program to address pollutants from non-emergency fire fighting
flows (Le., flows from controlled or practice blazes and maintenance activities)
identified by the Copermittee to be significant sources ofpollutants to waters of the

1-~~~~~lJl"lited-States. '

a. Building fire suppression system maintenance discharges (e.g. sprinkler line
flushing) contain waste. Therefore, such discharges are to be prohibited by the
Copermittees as illicit discharges thro~gh ordinance, order, or similar means.

4. Each Copermittee must examine all dry weather effluent analytical monitoring results
collected in accordance with section F.4 of this Order and Receiving Waters and
MS4 Discharge Monitoring and Reporting Program No. R9-2009-0002 to identify
water quality problems which may be the result of any non-prohibited discharge
category(ies) identified above in section B.2. Follow-up investigations must be
conducted as necessary to identify and control, pursuant to section B.2, any non­
prohibited discharge category(ies) listed above.

8 Requires enrollment under Order R9-2008-002. Discharges into the MS4 require authorization from the
owner and operator of the MS4 system.
9 This exemption does not include fire suppression sprinkler system maintenance and testing discharges.
Those discharges may be regulated under Section B.3. .
10 Requires enrollment under Order R9-2002-0020.
11 Including saline swimming pool discharges directly to a saline water body.

DIRECTIVE B: NON STORM WATER DISCHARGES



R9-2009-0002 Page 21 of 91 December 16, 2009

C. NON-STORM WATE~ DRY WEATHER ACTION LEVELS

1. Each Copermittee, beginning no later than May 1, 2011, shall implement the non­
storm water dry weather action level (NAL) monitoring as described in Attachment E
of this Order.

2. In response to an exceedance of an NAL, each Copermittee must investigate and
identify the source of the exceedance in a timely manner. However, if any
Copermittee identifies exceedances of NALs that prevent them from adequately
conducting source investigations in a timely manner, then the Copermittees may
submit a prioritization plan and timeline that identifies the timeframe and planned
actions to investigate and report their findings on all of the exceedances. Following
the source investigation and identification, the Copermittees must submit an action·
report dependant on the source of the pollutant exceedance as follows:

a. If the Copermittee identifies the source of the exceedance as natural (non­
anthropogenically influenced) in origin and in conveyance into the MS4; then the
Copermittee shall report their findings and documentation of their source
investigation to the Regional Board within fourteen days of the source
identification.

b. If the Copermittee identifies the source of the exceedance as an illicit discharge
or connection, then the Copermittees must eliminate the discharge to their MS4
and report the findings, including any enforcement action(s) taken, and
documentation of the source investigation to the Regional Board within fourteen
days of the source identification. If the Copermittee is unable to eliminate the
source of discharge within fourteen days, then the Copermittee must submit, as
part of their action report, their plan and timeframe to eliminate the source of the
exceedance. Those dischargers seeking to continue such a discharge must
become subject to a separate NPDES permit prior to continuing any such
discharge.

c. If the Copermittee identifies the source of the exceedance as an exempted
category of non-storm water discharge, then the Copermittees must determine if
this is an isolated circumstance or if the category of discharges must be
addressed through the prevention or prohibition of that category of discharge as
an illicit discharge. The Copermittee must submit their findings in including a
description of the steps taken to address the discharge and the category of
discharge, to the Regional Board for review with the next subsequent annual
report: Such description shall include relevant updates to or new ordinances,
orders, or other legal means of addressing the category of discharge. The
Copermittees must also submit a summary of their findings with the Report of

.Waste Discharge.

d. If the Copermittee identifies the source of the exceedance as a non-storm water
discharge in violation or potential violation of an existing separate NPDES permit
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(e.g. the groundwater dewatering permit), then the Copermittee must report,
within three business days, the findings to the Regional Board including all
pertinent information regarding the discharger and discharge characteristics.

e. If the Copermittee is unable to identify the source of the exceedance after taking
and documenting reasonable steps to do so, then the Copermittee must identify
the pollutant as a high priority pollutant of concern in the tributary subwatershed,
perform additional focused sampling and update their programs within a year to
reflect this priority. The Copermittee's annual report shall include these updates
to their programs including, where applicable, updates to their watershed
workplans (Section G.2), retrofitting consideration (Section F.3.d) and program
effectiveness work plans (Section JA).

f. The Copermittees or any interested party, may evaluate existing NALs and
propose revised NALs for future Board consideration.

3. An exceedance of an NAL does not alone constitute a violation of the provisions of
this Order, but an exceedance of an NAL may indicate lack of compliance with the
requirement that Copermittees effectively prohibit all types of unauthorized non­
storm water discharges into the MS4 or other prohibitions set forth in Sections A and

1------- ,B_oUbis-Ol"del".-~ailure-to-timely-implemel"1t-required-actiQl"1s-specified-iR-tRis-Qr:Qer:----~-

following an exceedance of an NAL constitutes a violation of this Order. However,
neither compliance with NALs nor compliance with required actions following
observed exceedances, excuses any non-compliance with the requirement to
effectively prohibit all types of unauthorized non-storm water discharges into the
MS4s or any non-compliance with the prohibitions in Sections A and B of this Order.
NALs provide an assessment of the effectiveness of the prohibition of non-storm
water discharges and of the appropriateness of exempted non-storm water
discharges. During any annual reporting period in which one or more exceedances
of NALs have been documented the Copermittee must submit with their next
scheduled annual report,a report describing whether and how the observed
exceedances did or did n·ot result in a discharge form the MS4 that caused, or
threatened to cause or contribute to a condition of pollution, contamination, or
nuisance in the receiving waters.

4. Monitoring of effluent will occur at the end:.of-pipeprior to discharge into the
receiving waters, with a focus on Major Outfalls, as defined in 40 CFR 122.26(B 5-6)
and Attachment E of this Order. The Copermittees must develop their monitoring
plans to sample a representative percentage of major outfalls and identified stations
within each hydrologic subarea. At a minimum, outfalls that exceed any NALs once
during any year must be monitored in the subsequent year. Any station that does
not exceed an NAL ·for 3 years may be replaced with a different station.
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5. Each Copermitt~e shall monitor for the non-storm water dry weather action levels,
which are incorporated into this Order as follows:

a. Action levels for discharges to inland surface waters:

Table 4.a.1: General Constituents
..... .' I ..........

Instantaneous
Parameter Units AMAL MDAL Maximum Basis

MPNI 2001\ BPO
Fecal Coliform 100 ml 400B -

MPNI BPOIOP
Enterococci 100 ml 33 - 104c

Turbidity NTU - 20 BPO

pH Units Within limit of 6.5 to 8.5 at all times BPO
Not less than 5.0 in WARM waters and not

Dissolved Oxyqen mq/L less than 6.0 in COLD waters BPO
Total Nitrogen mg/L - 1.0 SeeMDEL BPO
Total Phosphorus mq/L - 0.1 See MDEL BPO
Methylene Blue Active
S'ubstances mg/L - 0.5 See MDEL BPO..

A - Based on a minimum of not less than five samples for any 3D-day period
B - No more than 10 percent of total samples may exceed 40D per 100 ml during any 30 day period

f---~~~~C---""his-Value-has-been-sel-to-Ocean-glan-Criteria-for-Designated-Beach-Areas-------------------

BPO - Basin Plan Objective OP - Ocean Plan
MDAL - Maximum Daily Action Level AMAL- Average Monthly Action Level

Table 4.a.2: Priority Pollutants
Freshwater(CTR) Saltwater (CTR)

Parameter
Cadmium
Copper

Chromium III
Chromium VI (hexavalent)

Lead

Nickel
Silver
Zinc

Units
ug/L
uq/L

uq/L
ug/L

uq/L

ug/L
ug/L
uq/L

MDAL ...... AMAL
* *
* *

* ""
16 8.1
* *

* *
* *
* *'

MDAb AMAL
16 8
5.8 2.9

83 41
14 2,9
14 6.8
2.2 1.1
95 47

CTR - California Toxic Rule
* - Action Levels developed on a case-by-case basis (see below)

The NALs for Cadmium, Copper, Chromium (III), Lead, Nickel, Silver and Zinc will
be developed on a case-by-case basis because the freshwater criteria are based on
site-specific water quality data (receiving water hardness). For these priority
pollutants, the following equations (40 CFR 131.38.b.2) will be required:

Cadmium (Total Recoverable)
Chromium III (Total Recoverable)
Copper (Total Recoverable)
Lead (Total Recoverable)

= exp(0.7852[ln(hardness)] -2.715)
=exp(0.8190[ln(hardness)] + .6848)
= exp(0.8545[ln(hardness)] - 1.702)
=exp(1.273[ln(hardness)] - 4.705)
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Nickel (Total Recoverable)
Silver (Total Recoverable)
Zinc (Total Recoverable)

=exp(.8460[ln(hardness)l + 0.0584)
=exp(1.72[ln(hardness)] - 6,52)
=exp(0.8473[ln(hardness)] + 0.884)

b. Action levels for discharges to bays, harbors and lagoons/estuaries:

.Table 4 b' General Constituents

A - Based on a minimum of not less than five samples for any 3D-day penod
B - No more than 10 percent of total samples may exceed 400 per 100 ml during any 30 day period
C - Designated Beach Areas
OP - California Ocean Plan 2005 BPO - Basin Plan Objective
MDAL - Maximum Daily Action Level AMAL - Average Monthly Action Level

Instantaneous
Parameter Units AMAt MDAt Maximum Basis

Total Coliform MPN/100 ml 1,000 - 10,000 BP.O

Fecal Coliform MPN/100 ml 200" ,400t> - BPO

Enterococci MPN/100 ml 35 - 104c BPO

Turbidity NTU 75 - 225 OP

pH Units Within limit of 6.0 to 9.0 at all times OP
Priority Pollutants uq/t See limitations in Table 4.a.2..

c. Action levels for discharges to the surf zone:

Table 4.c: General Constituents
....

Instantaneous
I

BasisParameter Units AMAL MDAt Maximum
10,000

Total Coliform MPN/100 ml 1,000 - 1,000A OP
Fecal Coliform MPN/100 ml 2000 -. 400 OP

Enterococci MPN/100 ml 35 - 104c OP
A - Total coliform density shall not exceed 1,000 per 100 ml when the ratio of fecal/total coliform exceeds 0.1
B - During any 30 day period .
C - Designated Beach Areas
OP - California Ocean Plan 2005
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D. STORM WATER ACTION LEVELS

1. Beginning Year 3 after Order adoption date, a running average of twenty percent or
greater of exceedances of any discharge of storm water from the MS4 to waters of
the United States that exceed the Storm Water Action Levels (SALs) for the
pollutants listed in Table 5 (below) will require each Copermittee to affirmatively
augment and implement all necessary storm water controls and measures to reduce
the discharge of the associated class of pollutants(s) to the MEP standard. The
Copermittees must utilize the exceedance information when adjusting and executing
annual work plans, as required by this Order. Copermittees shall take the
magnitude, frequency, and number of constituents exceeding the SAL(s), in addition
to receiving water quality data and other information, into consideration when
reacting to SAL exceedances in an iterative manner. Failure to appropriately
consider and react to SAL exceedances in an iterative manner creates a
presumption that the Copermittee(s) have not complied with the MEP standard.

LW5 S

2. The end of pipe assessment pOints for the determination of SAL compliance are all
major outfalls, as defined in 40 CFR 122.26(b)(5) and (b)(6). The Copermittees
must develop their monitoring plans to sample a representative percent of the major
outfaIIs. within each hydrologic subarea. At a minimum, outfalls that exceed SALs
must be monitored in the subsequent year. Any station that does not exceed an
SAL for 3 years may be replaced with a different station. SAL samples must be 24'
hour time weighted composites.

Table torm ater Action eves
Pollutant Action Level

Turbidity (NTU) 126
Nitrate & Nitrite total (mg/L) 2.6
P~t0tal-(mg/l::\ 1-:46

!
Cd total (lJq/L) 3.0
Cu total (J,Jq/L) 127
Pb total (J,Jg/L) 250
Ni total (J,Jg/L) . , 54
Zn total (lJg/L) 976

- -

3. The absence of SAL exceedances does not relieve the Copermittees from
implementing all other required elements of this Permit.

4. This Permit does not regulate natural sources and conveyances of constituents
listed in Table 5. To be relieved of the requirements to prioritize pollutant/watershed
combinations for BMP updates'and to continue monitoring a station, the Copermittee
must demonstrate that the likely and e.xpected cause of the SAL exceedance is not
anthropogenic in nature.

5~ The SALs will be reviewed and updated at the end of every permit cycle. The data
collected pursuant to 0.2 above can be used to create SALs based upon local data.

DIRECTIVE D: STORM WATER ACTION LEVELS



, R9-2009-0002 Page 26 of 91 December 16, 2009

It is the goal of the SALs, through the iterative and MEP process, to have outfall
storm water discharges meet all applicable water quality standards.

E. LEGAL AUTHORITY

1. Each Copermittee must establish, maintain, and enforce adequate legal authority to
control pollutant discharges into and from its MS4 through ordinance, statute, permit,
contract or similar means. Nothing herein shall authorize a Co-Permittee or other
discharger regulated under the terms of this order to divert, store or otherwise
impound water if such action is reasonably anticipated to harm downstream water
right holders in the exercise of their water rights. This legal authority must, at a
minimum, authorize'the Copermittee to:

a. Control the contribution of pollutants in discharges of runoff associated with
industrial and construction activity to its MS4 and control the quality of runoff from
industrial and construction sites. This requirement applies both to industrial and
construction sites which have coverage under the statewide general industrial or
construction storm water permits, as well as to those' sites which do not. Grading
ordinances must be updated and enforced as necessary to comply with this

~------,Ordel";,------------------------------~--

b. Prohibit all identified illicit discharges not otherwise allowed pursuant to section
B.2;

c. Prohibit and eliminate illicit connections to the MS4;
d. Control the discharge of spills, dumping, or disposal of materials other than storm

water to its MS4; ,
e.. Require compli~ncewith conditions in Copermittee ordinances, permits, ,

contracts or orders (i.e., hold dischargers to its MS4 accountable for their
contributions of pollutants and flows);

f. Utilize enforcement mechanisms to' require compliance with Copermittee storm
water ordinances, permits, contracts, or orders; ,

g. Control the contribution of pollutants from one portion of the shared MS4 'to
another portion of the MS4 through interagency agreements among
Copermittees. Control of the contribution of pollutants from one portion of the
shared MS4 to another portion of the MS4 through interagency agreements with
other owners of the MS4 such as the State of California Department of
Transportation, the United States Department of Defense, or Native American
Tribes is encouraged;

h. Carry out all inspections, surveillance, and monitoring necessary to determine
compliance and noncompliance with local ordinances and permits and with this
Order, including the prohibition on illicit discharges to the MS4, This means the
Copermittee must have authority to enter, monitor, inspect, take measurements,
review and copy records, and require regular reports from industrial facilities
discharging into its MS4, including construction sites;

i. Require the use of BMPs to prevent or reduce the discharge of pollutants into
MS4s from storm water to the MEP; and
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j. Require documentation on the effectiveness of BMPs implemented to reduce the
discharge of storm water pollutants to the MS4 to the MEP.

2. Each Copermittee must submit within 365 days of-adoption of this Order, a
statement certified by its chief legal counsel that the Copermittee has taken the
necessary steps to obtain and maintain full legal authority to implement and enforce
each of the requirements contained in 40 CFR 122.26(d)(2)(i)(A-F) and this Order
except for the updated requirements for low impact development and
hydromodification in section F.1. Each Copermittee must ·submit as part of its
updated SSMP, a statement certified by its chief legal counsel that the Copermittee
has taken the n~cessary steps to obtain and maintain full legal authority to
implement and enforce the low impact development and hydromodification
requirements in section F.1. These statements must include:

a. Identification of all departments within the jurisdiction that conduct runoff related
activities, and their roles and responsibilities under this Order. Include an up to
date organizational chart specifying these departments and key personnel.

b. Citation of runoff related ordinances and the reasons they are enforceable;
c. Identification of the rocal administrative and legal procedures available to

mandate compliance with runoff related ordinances and therefore with the.
'-----'------Gonditions-of-this-Qrder.;-.;-----~---------------------

d. A description of how runoff related ordinances are implemented and appealed;
and

e. Descdption of whether the municipality can issue administrative orders and
injunctions or if it must go through the court system for enforcement actions.
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