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'1:~ for adeast another 13 years.

z· 65i TIT wish~ to continue its m~ufacturing operations at the Property and approached

3" :~~ray ~ extend the term ofthe)958 Lease orto enterinto anewlease.. During~e.ensuing

4, :~ti,*~ that led to the 1'996 Leas~ McCray's predecessor.as~ed ITT to provide information

5 ':~~ the cnvir~mmental condition of the PropertY. During the negotiatiorts, ITT mew that
. . ..

6 M~y'Wanted to fully understand the environmental conditi<?nofthe Pl'operty.

7 ~. In response to McCray's req'L\ests fot information, m, through Larry Dart, IlT's
. .; . '. ..' .

8 ,~l tt:Ilanager at the Property, and through Gordon Henry, ITT's real estat~ broker.• represented '

9', :~ M¢crat in a letter dated April 3, 2006 that the Property had been gi~en a "clean bill of health" ..

10, :~ a ~Jstlyground sampling survey," even f.1,ough McLaren Hart's investigation did not
:'" ' ......:; ..,.

1t i !include~e ent~e Property, or inside the building, or the groun9water.

12~ . 6i At the time, McO:ay was .unaware of the'1986 solvent spill or the prior lILA and.:. \. " ".' .,: . . '. '. ,

'13i !Md.a.ieti.)Hart in:vestigations~ In relianceon ITT's representations, including ITT's April.3, 2006

14~. i~eik~~tion that the Property bad been giv~nallclean bill or'healtbt,',aftet a "costly ground.... ',' . ,

l~: i.lliiS'/suivey,"McCray entered into the new 1996 Lease with ITT. .

16i .' ''':~. On information and belief, from· 1996 to approximately 2002, tIT did nothing
·i '." . . . ' '. .

· 1~;fut.tb.er ia,invesugate ~hether contamination resul~ng from ITT':> conduct, including. the 1986i '.: ..... j. .• . . " " . '.. .' .

1~t g~.bad! intact been cleaned up, or whether Defendailts'. eondJ,lct. at the Property had ca.used
h' '., •.:' .

19,1' addiiiOOal.contamillation.

2~. .', . J.' On information and belie~ in around 2002, ~ ITT planned to cease operations at the

2i:: ProPertYfand move its m.anufacturfug operatioos overseas, lIT engag~dENSR, ~n environmental" . . . . .'. . .
r.: .'. '. , . ." . .
2~~~g finn. In approximatel~ 20002 and 2003, EN'SR's limited testing ofthe environmental

2~~ ~~ at the Property revealed, elevated levels ofYOCs in son and ground:waw~ at the
· ~:I .' '.:.'-, 1

2'f'~Propetty:

'2~. ' :: .:-: ;'*c. On'information and belief, despite ENSR's testing,m did not attempt in 2002 or'
I ',' .

2~ 2003 to:~btaina comprehensive understandi~gofthe environmental condition of the soil and

21:: ~ater at or around the Property, or to remediate contamination in the soil or groundwater.

2~·1 '.=11. In 2003, McCray became e.w~ ofENSR'~ testing.~d formally requested thatm
. '. ~ I '.

~lllO" & Tu"~&J.r' ~ I
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1' iproV:i~aPomplete set of copies of all the reports ofenvironmental investigations conducted by

2 :trr on ti l'l'operty, that McCray be copied on all futW'e envi.rorunental reports pertaining to the

.3 :~;a(nd all correspondence between lIT, n,eighborlng prqperti~ and/or regulatory agencies
I : '
I .. ;'

4i~ toem'ironmental issues at the Property, that McCray be informe~ ofall future

5: ~~nttil activities at the Property or adjacent'sUest and that McCray be informed of all
I . ~. •

,6 ,rtarine~ngs be~een ITT and lUly regUlatory agenci~ regarding the Property.

7 " ~. McCray wanted the envirol1II1entaJ information because environmental conditions at. ,

', ..-
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8 '~~ would affect McCray's ability. to sell ot redev~lop the Property for high density

9 :~~ use; after the 1996 Lease terminated in 2006.

lO! : '73. On irlformation and belief. until 2003, lIT had effectively concealed all specific

'11: ien~~~;ntal inform~tionfromMcdray.h~cause ITIdid.~ot ~antJvIoCrayto~IlypnQers.temd
12; ~,~~-~~nroental con&tiotl of the 'Property, or lIT's ~pproachfot inveStigating andremcma.ting
':. - . .
: -:.,: : " ., .

131 ':theCotmrlnination.,- .
\; . .

14~ "" . '14. Beginning in 2003, IIT began to provide some, but not aU, en~iTonmenw.l
. .i . .-:. 4 " .:' 0"' ~ i . . " " .' . .

f~l )irl:~nto 'McCray, often'on a delayed basis. On ~nformation and belief, ITt,Withheld

i;, :h~ j~onnatio~th~t ~otild h~&e ~~ally thahged ih~- c~urse of~ve~t$'~ it b~~" .. '

1~ ~dm~to M~Cray at ~r abo~t the time it was received by'ITT. '

1~, " '., "7s. ITT continued to co~trtil and limit ~he amounrofinfonnation provide~ to McCray
:1 •• r :.;..., • • I I

1~, &Om 2OOl3 until well-aftt:T thG 1996 Lease term ex;pired on January 31, 2008. DurIng that time

2d: 'frame.M.bcray repeatedly requested i:nfu~atioD be provided in a timely tn~ert !lJ)d ITToften
~ ": : • t ~ ... ' ••• ~ • • • • _. • •

Z~: ;~ to,provide the infonnation. or did so after a long time delay, thus in~rferlng with McCray's'

2j' ,righi'~:~rifYITT's' compliance with the 1996 Lease.

. ~~: ',:its. Ort ot aboutFebruary 2, 2004, John McCray spokewi,tb ITf'sBennett Leff '("Leff'),

2J.~ (ttt'fJcl.rector ofEnvironmental ~afety ~d Heaith). Leff, ~otified McCray that IIT's'consultant'

2J.:!~RMct found an e~viroo.men.tal condition on the Property, that ITT did not know the source,
4 ' '

2'4t tbii:diil"~~~ investigating the condition, and that lIT was getting a bid from ENSR for

2~ ~~n ofa"final reporti';
"2'~ , . .f.,.Onirifonnanon arid belief,-as a. result ofENSR's li11.1ite4 investigation in 2003,

! '

" .. !



'e e'
~ fonncd opinions regarding the need for further testing to discover the source and extent of
:. .. . .

~' tbe~ination at the Property. On or about FebruarY 23,2004, ENSR's TodOverturf an~

3 81_ ~sssentariopini~nletterconcemingthe Property to. ITT'sLeff("ENS,R.opinion.

41- r'l, ""~'r!'"

5 78. On information and beliet; ;the ENSR Opinion Letter recorruncnded,steps necessary

6 : nmre '~ly evaluate the lateral and vertical extent ofVOC contamination in the soil, to evaluate
\: .

7 ~CR:it1dwatcr contamination, and specifically-to address potential hazardous source locations at the

S :~perty ~at previously had not been investigated. In essence, ENSR proposed further

9 )in~~ons to,address data gaps (i.e., areas where further environmental information was
, ,

10';~~~nd~rstand the environmental condition of the Property.), and to better characterize

1
. 1

~t:: :.: ~:... \ •. ~ "_ .
U.:tantandmitionatthe ProPerty for purposes ofperformingtheieinediation work necessary to

12 ,b~ a'iiofurther action l~tter." . '
i· .

13; r: :,' ,. ':"~19l' On infonn~tion and belief, ITT did notWaIlt McCray to see.the ENsR Opinion
I'

14, ;~~use it recommended. 'and would have resulted in, an investigation th~twas far broader
· '\: .' . " . .

1s. Bad tmdIimore thorough than the investigation ITTplanried to undertake. Instead, mpurs.ued

16 :~~ation that ITT and its consultants know or ~hotild have known was inadeqUate to .
· '. .' I ' .• \: ::i . ..' . ..' ,.'. _ . .

17 :~,. ~derstand all o£the environmental conditions at the Properiy, and inadequate ~o properly

18 desiign ana implement a remediation plan to elilJ'linate· contamination. As a reSult ofDefendants'

19, ,~~ ~oCray did not become aware ofthe ENSR6pi~onLetter oi: ENSR's recommendations
.20 :\Uiti2~: . . . '. .,., .
· '. I ,., .. ;.". ':!
.211 . so. m's ·efforts tOinvesti&ate contamination were slow and intermittent, and its

.:. j .:.:.... i· . : .' " . .

22 ~ret~ to pro\~de environmental information becam.e a concern for McCra.y. By press.ing ITT,
.,. .

23' M¢Crar$nally ~eceived the HtA and McLaren H'~ d9cuments. which revealed the 1'986 solvent .
"
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These circumstances caused McCray to want additional infomlation. Betv:reen 2003

· .. .. :.~: -:"'l ,:~ . . . . .. .
2,1~HLAts limited investigation in 199'0 that did not include any t~sting, and McLaren liart's

I . ~ : .,~ .

2 I~ s6il testing in 1992.
. '", "

2~ : :'. ··Sa.
'?~

· 2, aa~'~~sent,M.cCray repeatedly requested' or demanded that ITT timely investigate·' .
~.' . . .

2: ~tionand provide informa.tion cbnc~rning enVironmental testing and rerne9iation,
· ~,). . ' ,

~ I ~._ ,
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1 ,~ci~g1he reSUlts ofwork performed by ITT',s environrnentalconsultants McLaren Hart,

2, ~SR,·,g~ronl and EarthTeoh to detennine the environmental ~ondition ofthe Property.

3 ;" S2,~ Repeatedly, ITT represented it would provide information,and then delayed or
;.
j. ,

4 ~ed fdprovi.de information to McCrll-Y. In 2004, as a result Q~ITT's continuing refwlal and/or
~. ~ .

5 !;:,' 1lY to- ~vide information, and pursuant to Paragraph5.4 ofthe 1996 Lease, McCray retain~d

6 ~alc~eliDiane Smith6fRendtm & Smith,atl'dan environmental.consul~t, Weston

7 1!Solutions.:
, .

8 ,...8'3~ ·On March 23, 2004, McCrayfiotified ITT's Leff, its Direotor ofEnvironmental
; . .

9 ~etdth~ Safety, that McCray was in the processof.planni~g for the future of the Property
~ '; -" ,

10 :~U~',~xpiration of the 199'6 Lease, and was'conC9rneo that the 'entire enviro~ental picture
- I:, .. 1,.; . ,'". . _ .. , • .

11 !for the'~pertyhadnotbeendeveloped,and.that suchmatters be addresseci inatimelymanner•
• - ;~. ..;: :.- t. • ,.' .• -', • ,-_. .

12 ': ~oCta~:nbtified LeffthatWem:on 'Solutions had been retained to assist McCr:ay and requested

'13; ,riTa futfiooOperation. McCray specifically noted'tM need to fill in infor:rnation data gaps.
;. ·i: :;::_. '. '" .~: ~.'~;:.' ", .' :.; '. . . . . .. :" .' . .... _ . .' ... . '.' '" .~ ." :. . '... '.' .

'14': ,; 84i ITT's Leffdidnotdisclose the ENSR Opinion Letter, or'it~ recommendations; to
'; ;!~'~'./ L ":; _ " .:. ",,' .. ."; ~ '" ':" . " .' '.. _.' .>' .;" .

1S' :Mec~Y'eVen though the ENSR,Opimon Letter had a dIrect beanng on McCray's concern about

,16' i.~:~~fuental pi~Wre foMhe Property and specifically addressed the issue of data gaps~' '

17 .' .' 8Sl On information'and qelief, in April 2004, ENSR provided a l'l:Oposal to:rrr~ Leff

18 1~r~nal site ch~acierization. ENSR recommendedadditiQnallnvestigationofprevi~Hl$

t.91':aoi~~oc) d~eotions and to assess soil gas,con~nti'ationS kt areas inside thebuilding that had
'20: hot:~·.p.reviously sampled) inoluding'the'locations ofexisting flo'ot drainll. ENSR noted.'~at

,; I . .;.,: : _, ' • _ ' , .

21 beCause of the age of potential surfaC('; releases atthe'Propeny, as well as the results ofpre,vious,

22: .~a ~L~iti.gand. site geQlogy~scril ga.sprob~should hi advanced 'to depthS of15 Md30 fe~t at
.. .,:i .. ',.4 -: .~: '. _ .•

23l'~l~on,aildthat deeper probes may b~ installed depending on the results of on-site
" '

24; :~testing ..

25] .' ..~, ENSll's 2004 propo~ represents the first known ,proposal toinvesti~ate inside the

26] ',b~irig for so~rces ofc~ntamination. At the time ofthe ENSR'proposal, lIT knew ofMcCr~is

-i7J :~~eIQP~eIlfpl~, ~d thaflittlem<Jre ,than,two yeW's 'remmned fo~ tIT to perform its

~ ;~ntal obligations b~fore expiration of the 1996 L~eterm.
:" . ~
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1 . 87~ McCray's consultant" Weston reviewed the environmental data provided by m and

2' .~ eotisiil~ts (which did not include the ENSR Opinion Letter), and concluded that ENSR's

posed lhveStigatioll should be expandei!andiIltenSifiedin many reSpects. ENSR's proposed
.!
i .

4 .'. of~6tk remained relatively narrow (in contrast to the recommendations in the still-

S· i'. m:ea1«t~SR Opinion Letter). Weston recommended mor~ sampling locations based on the

6 :'" ~ntratiQns of VOCs detected both on-site~.off-site, the report~ spill ?f solvents to

7 ';;. prot~ dirt in '19.86, and previous :detections of elevated sOil gas concentrations near the

8 lmaterials storage area~ 'Weston recommended soil gas smnpling irmide the bUilding in

9 . . E1t'ea.~a fornier degreaser,around the hazardous mat~rials storage area, at the dirt strip along
. I ..

lO .:. :SO'I.lfh.*toperty line, and: sampling in a grid pattemaqrossthe temainder. of the Property.

'11' 'iwetrtO~'~agreed ~th'ENSR's criteria for advaricing probes to onlyshalio:W soil, fllrding that
I;' I· .

. ":.,': .. :" .. ;1 . .
12' i . R·s.diteriawould not l'e'sult in deeper probes when deeper probes would be warranted.

\,- ,. ".:.' ":. .. ... .

13 BeeausC'OfthesOil types atthe Property and previous d~tections ofsolvents, Weston

14;~d~ that pr~bes be advanced to .af least 45 feet. W~Ol1 also recommended installation

15 :~rl~ittiJaI mopitoring wells later~Uy anddown gradient, rather than adjac~nt ilieMetro C~
16 :W~~to.delineate·the exte~t of the groundwater plume. :

:: ,. i .' .

17 ~ ;" .' ril .In Ju1y2004,macknowledg~d the' validity of80m~H)fWeston's

.' lS i~d(jmnJdations,lndi~tedit would eXP~d Part~ of its investigation, butdispu~ed s'ome of
I'; '::':',::f' . .. ..'.

19 W~"Ifecommendatiol1s, in.cIuding thoseintentied toexplo~ethe dee~r soils and gr<lundwater,
'. '.. -." ,.! '. '. "

20: '~~:Jintendepto obtaiti a: cOmprehensive survey of the.entire Property. Specificaliy, m
. :21 ;~~'~a~vanccadditional soil gas probes'to more 1horoughlyexplore potential imp&ots'in

.221 .~~~ethe de~aser waslocated~decIine~ to advance soirgas ~ro~es to 45 feet or beyond,
.. ' ..; ,'. ,., ':'" .: J .' ..' . . ..' ,. . '.
.23, :mdQ~ed to instal! and.test additional groUndwater monitoring wells as recommended by . .
. ; i" ,..> :"':,~.

24 W.tlStQn•. i

2S: .' ..~.. ;:~. On informatioul;lnd belief. ITT's strategy was to ~eep the investigation narrow;

261' .~~.~ to mak~ it cOmprebensive; and to delay ·a more thorough investigation until sometime

.Z>itt the~e> ifatall. . ' .

. 2~' . ,.~. InBeptember 2004; mts in·houseenvironmenW la-wyerF. Daves'notifi~d McCray

. 1

~ ".

Rulln&iuck."lU ~ .
~'/oine'JS 9/..... .: '
"" "'''';'~~l

: ·Jr.mm~
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1 rrr~dassigned JeffMelo as' the newprojeotmanager to replaceLeff. m also Committ~d
1. ..
..'.~to obtain a ''no further action letter."

. .
. 9'1 •. , As alleged above, McCray and ITT entered into a Tolling f.\.greement. On

. 4 " .·atioh and beliet:· at the time ofthe Tolling Agreemellt, m knew that the 1996 Lease tenn
. ,

S ~de$reon July 31, 2006, and that ITT had not yet completed'its investigation or coIDwenced
'I • : •

6 . ~ation actiVities at the Propet:ty.

7 t 9Z.. In or.about D~cember 2004; ITT completed moving its operations out ofthe
, .R"I.... . .

g !PropertY. ,nT retained rights to possession of the Property until at least July 31 1 2006, and
I; ;

9' ~~vented or hindered rrr,from promptly andfu,lty inyestigating and r~ediating the

16
.•. :i' .. ;

n .. 93. anh'lformationand'beUef, 1112004,$ ir12002and2003, ITf did nOt initiate any. ,. " ." ... '

12- I~'~ediation of contamination of the soil or gri)U11.dwater at the Property, and did not initiate

tj ~l'e$~tion of the building or other improvements at the 'fro~" 'No effort was made to .
:' ... .

..t. ;' I ~ ~. " .. ",.. I" . '. '. . • • '. . , .'

14 'iOb:tmna~mpt:ehensive 'tUlderstanding ofth~environmeOtw. condition of the soil ancl groundwater

is. :Utlhi'~~y.
I·· ......,.

Hi, i. . ~l On. information and belief, in Ja.nuary 2005; ENHR elCPlored the vertical extent of
.! :.. :".:.: ,,,' - :. '.

17, 'soIvents~ the soil in the vicinity oftwo degreascrs that e,ast~ atthePro~y. Elevated levels of

. 18 ;~6B"~ identified in the soil inthe V:icin1tYofthe degreasers at 15 feet, 30 feet, 45 feet atid 60
'.1 .,.. , ".

19; 'f~~ ground surfaCe (BGS).and in the groundwater Ilt that location. ENSR also idennfi~

201 :~l~'~vels 'ofTCE in ~e soil~t 15 feet,: 30 feet, 45 feet 'anA 60' fee~ BGS and in th~ .

2'1! :pund~tcr in the vicinity of the Hazardous Material Storage Area along Village Way and at the

22i ~~on of the Pr.opert)' adj acent the. building. None ofITT's prior ~~sting had explored these
. • I .'. --:.... ',!". .

2i. ::~k+Pth, and on irtf<:>rination and bolief, this testirtg would not h~ve ocourred bad McCnty

.2~not:~lweston and Smith and forced m to address the issues.
,!. • '0 • •

2'~j .. :~. On information and bellef, by March 2005, ITT decided to i-eplaoe !effMeio with T.
:" .

2~; O~ C"T. Olmstead''), IJ:1"s Director ofEnvironmental Progra:tnS and Vice~President of

i1~~t ITT Remediation'Management,' Inc.· nT.also decided to replace ENSR.· T. Olmstead.

2J. nOti~ 'i1cCtay that ENSR would no longerbe invol'Vcd. that she was nu;naging appro;ltimately
~ ,._ i . .
,i I: .' ..

~n q. TuC~9r, LI.l' {
sttom~6Ilt I/IW ~J. .....~.:.L~-i. -18-
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·e
.J !100~p cases for ITT, and that she wanted yet another environmental consulting firm.,

2 viron, ~ become involved. in the investigation and re:roediation.

:> : 96~· liiMa)'Z005;ITT'"sT. OlmsteadnotifiedMcCrtty tha.t ITT hadobtairted proposals

4 'trom two-tontiactors for remediation, but did not disclose the proposals to McCra.y.
r '

-19-
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5 I. 97j In June 2005, lIT's attorney F. Daves acknowledged McCray's intention to senor

6. ;~lop~he Property for high-density I'esidentilil use. "At no time ~rior had ITT notif.ied M9Cray

7 '!that 1tT'siclean~up goals would be inconsistent with. a high~den~ity residential use, and in

8, ~~se ~ this notice, ITT did not disclose that its remediatio~ goals were in faoi inconsistent

9 iwith~~se.
, .. 1

98( On July. 13, 2005, McCray notified m'sF.Dav,e<s of1Vl;cCray's serious concern'

11 i~:~;i;lts' Jack ofprogress in commencing additional w~rk t~ :full; characteriiOO the Property and .
I, " . " . . .

12 ihi.~i~ a remtd.iation cOntrac-tt,r, ofMcCray~s intent to sell ~r reqevelop the Property into
, ,J :

13 l:reside~units afterexpirat~ou ofthe 1996 Lease; andthatobtaini~g a.ciosure letter from the

14 ·ke~.~oard was essential to anY sales ordevelopment tr~nsaction. McCray reminded lIT that
1 • .... : ./~.' . ._

15 use'_~velopment of the Property w~>uld be seriously impact~d by furth~r delays. McCray
":, ,', ':.;' , ." ." '.: "

16" :requestedlthatITT provide the status. ofsele~tinga' remediation contractor, fIT's schedule fpr

171 ~site characterization and rernediation~ and ITT's 'intent to meet· McCray's schedule ror
lsi ~e~~dev~lopment of the Property. McCray also aSked for copies ofany final report and

. 19"1 :~-~om previous testing, and notified ITT th~t aRemedial,Action Plan.was neces:lary Pefore '

201 ;:che Imte,ase ~rm expired to avoid d~m!:!ges to McCr~y.·

2i i
1

::, :. ':,' '~.' In July 2005, ITT;g T. Olmstead notified McCray that lIT had selected Earth Tech

22li :,as~~~dia.tion contnlcio~. and that Barth Tech would be preparing a comprehensive report of

23~ :M1'~4da Remedial Action P'lan fo~ soils. ITT again acknowledged McCray's efforts to sell

2~: ~~y, andrequ~sted language in sale ~ocumentation conce~ning ITT continuing access "fQr

25[ '1i¢.:~J is necessary for monitoring and any further work required by the Regional Board." At

, 2~; :that'ti~ only 'one year of;he term of the 1996 Lease re~ained; ,
,I ,

2~ ,... :' , I~O. In July 2005, ITT's T.Olmstead provjded ITT's 'draft Soil remecIiationscheduJe to
~ : '.. i . ..

~ MCcray. INo allowance for 'cleanup of~oundwatercontarnimttion ioVaS' made. Instead,' ITT
=l 1 • , •

~ .-. '. : -. ~ .
llUtctl & TUQlto;;W ~ .1,

c(/omeys 8t 1lIW~. ;, : " I
,,~1

:~ mK;O,l.wf1)(l)9
•• 1
.?
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1 ' ~'elf~cCray that-groundwater issues would be addressed during unplementation of a soil
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2 '!'(~i'~aetion system.
i :

3! ~ .: 1~1. On information and belief,as ofJuly 28,2005, ITT.knewthe 1996 Lease term

4 ~~'~ire ori July, 31,2006; Yet,ITr'sinitial schedule for soil cleanup ~lone contemplated.

5I.PilOt·~g in August and "September 20()S and inchlded operations'until Septembet 2007, with

6~ .~ rJuoval targeted for Deoember 2007. At th~ time it p:rbvided the'schedule, ITT knew that
; ',: . .

7" ;~:s~le for soil remediation extended beyond the end,ofthe 1996 Lease term"lUld that any

sj _'Witer remediation would have to occUr well-beyond the end of' the lease term.. On
. . :. . . . ~.

9i;infdt'1'nali~n"and belief, lIT knew, but rrr did )lot address the' effect'of its soil remediation

1~ ;:~~n McCray's future use ofthe Property,

11: :': .' :", ::'i~2, On information and b~lief, ITT's operations at the Property ha\i ceased andQ1ere

1~ ;~·~~ped.iID~ts to .investigating any part of the Properly. Because M~Cray had previously
; .. .;; . '. . ,.. ." ' .

. 13' ;~ed l1rr ofMcCray's intent to pursue a sale or redevelopment ofthe Property for high density '.

'1' ~ ~~~ej I'IT's l~k ~f effort conc~med McCray." tn or around the s~mer of1005~·. ,.
1~] :~~nformedtrr that McCray was willing to undertake ,the inve~gationand~emediatiori at

. :j. ,-' ,,' .: '

," (,: .ProPtrty in oJ:der to obtain a. mpre timely remediation.

d- : :'. ": :·:1~3 . .On info;.matiQp. and belief, m reWl1cd control oftbc inveStigation Wld remeaiation,
·I~ .", ',' ' . ..' , ." . . ,

~
:f~~1::~::~~8::::;:1:7::=:::::t::~::~ nT,

. :~, '~s .;.\erlal"torag<l ..... ond the10nner~b~ ..... a<IJ"".entfuor drnin piplnglnside

2~~! the~ng. None of these areas would have been mvestigated prev10usly had McCray not '

,~ "~~estonan~ Smith to push for investigations jn thesear~.' Earth Tech'spro~osed test '

2i: :~'~~owledg~the exi~te~ce ofthc'degreaSer and flQo;drnin areas previow>ly identified:bY
1':"

2~j :Hi.A'ln1ts 1992 sa~plhi:g plan. which McLaren Hart diqnot test in 1993. and whioh were'not
.I':, . , .. "

~! ~bi ENSR until after Weston's reeommendati~ns were made. lIT dld not provide this plan

zi, ~:~y until December 2005.
"\' ,

2~:; , . ,'i04. On information and belief, as of September 2005, Inhad yet to commit to conduct
,1(,·.·. . .

zI:I:~'~~ groundwater investigation. In September 2005, II1cCray 'notified fIT that ifjt did not
~i:l' , ... '; . .

Rutan & M ....W'!!f.;, . , .' ;
a(lot'f'I9Ys 6t IIIW !~:: ..' ,,.', ,;.",
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Ji~.~ such an investigation, McCray would pursue the investigation at fIT's expense under. :

2 1 :tbe·~iofthe 1996 Lease.
: .:

31 ; .;". I~5, Oninfonnation ~dbe1ief:iwithin two week8~ llTcon:unitted to-perfonn-the

4) ,iiitve$~on of off-site groundwater Contaminants that I1Tcharac.terized~ directly related to

sf:ft'1ts~er ope~tions at the Property. Although ITT's investigation of contamination had .

.~ .~·~n2{)02 and three years had passed, .ITTwas forced ~ lidrilittbat it could n?t com~lete
:, !~~iatiou by the July 31, 2006 expIration of the 1996 Lease term.
:1 ~+-.... '.~ .

~i : 106. On information.and belief,: I.TT' s inability to complete remediation by the expiration
;i.' , . . .
'90fthet~6 Lease term »las caused entirely bymts conduct,"including its plan to conduct too- .

: .... . ,

1 :' Mrttiw~ jnvestigation and anincomplete clean-up, and by ITt's fail'Ul'e to pursue both

I~' '~i4ionand remediation in ~ timely fa$himi. .
!, .• : . ,--.',;": " '. " .

t07.. In October and November 2005. McCray notified ITT that McCray was
I . c: " ' '. .

l~ d~ted atld frustrated withITI's conduct,. and that McCray was entertaining offers ~or the
. ,:..~ , :,' .. ,.~. :;:- ~.j . . " . " ' . ,., .' . ' .', . .
)J~ ~~e~.but that a sale requiredgroundwater rem~ia. tion, which ,ITT waS f.ar from lTtlplemen.ting.

l~ In .se,m·sF. Daves accus.ed McCray of~lng too ag~ssl:ve,and lIT's F. Ol\\ves

.!~('~r) took fhe.po'i~on.thm McClaY hadno right to procee4 withanyinv';";ga""; or

11, remedi~on work .untll expmulOn of the 1996 Lease term.' .. .

l~:i 'tbs.· By January 2006, m,had yet toJnitime ail. off~sit~'grotU1dwater inve~gation.in
.p' " ,.' ,: .....:. ..... . .

l~:~ 2006;M.cCtay's consultant W~too performed an off~siteinvestigationarid discovered
. ~oi'l: .' '. ' . , . •

2~ 'ici~ gradient. TeE was one ofthe chemicals discovered-by ENSR'in}~ s.o·il tests .in the

2'11 ::~~Wtt::bf the degreasers and hazard01.iS·materhds storage' a:rea~t the hopert)'o
;I~i .... . . . .. . " . .. . . '.
~q~09. In May 2006, MoCray notifi~ m,that Weston b{1d couductcdan off-site, .' .

.. ;J! '~ater inV~f,igation:; lIT's T.Olmstead objectedto McC~ay's efib~no d~tt;lrmine ifoff-site ~ .

iJ.: :~'~ater contamination existed,' even though the investigation was performed because in had.

.21;r.e~;io do so' and s!.lch invertigation~ necessary in conneetionwith ·!TT's duties under the .
'i~l.· . . . . . .2ii ~t#6·tilase. . " .' .. '. ..
i(l , ;" .

zfi~ :..'~'.. :.. ··l10.0n inform~tionand belief, althoug4 ITT kUew of soil ~ntamination at the Property
,1:;, .. . ..

21; :00~~an 2002,andlrlred EtJI'thTech in 2005 to prepare a, soli rem.ediation plan. ITT failed until
~i: :. .' .. ~. . . ..

!<J,M. t Tv~'*'..~L· '. .;
<ttiorneys It 1VIf ff ~Ol
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11. ::at.Je'asfMay 2006 to install and test a soil.rernediation system. ITT andEE\lihTech knew at the
: ~ :

.~ '~me'd'Jeyjselected soil vapor e:l<traction (~SVE") as a remediation technolO'gy that an·SVE system

3~ ::rilight~ be a 'feasible technology for the contamina~()n at tp.e Property. . .
J . .

41; 1tL OIl infoooauon and belief; by early July 2006, m had just cOmJnonced remediation
'I .' . .'

~ ~rSQ~~Qilscontamination, bUt had not yet commenced any effective investigation of
1 .

4~ter contamination. The term of the 1996 Lease was to 'expire on July 31; 2006. m
:; 'knew of~ontaminfliion in'thE( ~oil and groundwater at the Property by ~o la,ter than 2002, yctover
1: .~. ," .. ; '. •

... ~-co.~ of four years, had failed to undertake action sufficient to clean up the contamination.
t· I .'
~ rrr a1sO~ad failed, to take step~ to maintain,repair and restore the phyaical improvements at the

f~ PN~tt~y the end of the 1996 Leas~ term, to the condition required by the 1996 Lease., On

1j~ ~f~r~~on and beiief~ TIT's choIce waS tog~enderth~.PropertYi~anen\dronmenta1IY and
;:1: ' .... • • . •

l~ph,~~ bnpaired, degrade.d condition in breach ofthe19.9~tea~e, or seekan extension~f the

l~ :i~:~ to perform ITr's·~b1iBati?ri.S urider·the,1996 Lease'and applicable law.
.J~' I • •

141.; 1'!12, Previously, on'September 21, ~004, I1T had te:pre~ellted to MoCray that lTT takes
::r' : .... "1 • • .• . .

Ijiits'~i'~i~nmental responsibilities seriouslYt and·m had committed. to McCray to obtain a"po

11'~J;tion letter.'~ Representat~oriS'made by 111 after September 2004 reaffirmed lIT'S'
;i', 0' • • • •

It; :~eSi~ntention to obtain·a "nofutther.action letter'!' ITT ~ceded. to retam possession oft4~

l~!p~toperfonn its l~e arid legal obligations, Inso~ghta lease tennexten~i~n from
. 'i~ .: ,;.'_: .:' '. . . . . .
. t~:~i " .' .'

.II " ".-
~!" "... ·~13. On' ]\I1le 28, 20(6) in reliance on ITT's represerttations that ifneeded possession of..';. -. . . .

.ij; iiie"~rty to perform. its obligations, that lIT would pay re.nt for possession, that rri takes its

.jl ~~enta1responsibilities seriously.aild thatJITwoUld6bWI1 a. 4'~o'further~ction l~tter," .
1.: .• 4" ," • 001': • • • .. •

~f M~e:nteredi~to a FixstAmendmenf to LCasewith In Industries,·Inc. extending the tenn of

J: :kl~ Uase to Janu~ 31,2008 and adj:usting the baSe rent.
1;' . .:s. " " ". .

2'51 ... , j 14. The extended term gavelTT an additional approximate 18 months to perform its
. :'i,..= j' .' •.:. .' ". " _ .'.

''jlf '6bn~ris~including those to investigate and remediate' the contamination, and to restore the

J,;: "1iY~ condition ofthe Propeity. IIT'sT. Olmstead expressed hertlwnks'ttl McCray fot
~~ . . . .

j:;~g the lease term sO that lIT could' alloW Itsrccently ~nst:alled soil remixliation system to
j", .' '"

l\<Ilan & Tile., ~.'.: ' ': ' • . '
e((omQ~ It feW J~. ' l . -22-
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21 ; ..' .··llis. On October 10,2006, 'Pam PenalosaoflTTs Remediation Management Inc. sent a

31 :~~ ;~~CraYindioatingt1ultthe shallow soil contamination at the Property maynot be fully

4! .ehs:talil~ and that additional shallow soil sampling was recommended. No explanation was

5\ .~d.~for ITT's failure to fully characteriie the soil contam:ination during the preceding four or
. ~ :. I

6. .n1O~~s.

7: .. . 1~6. On infonnatlon and belief; althoughm either'lalew of, or sUspected~ groundwater

sj ~tion no later than 2002, by Octo~ 2006, mhad not yet proposed or- begun a

91 ~~nsiveinvestigat\on of the groundwater, Because I~ had not yet inve~gated the .

IOj ·:~Jter. it had not yet starteci on a proposed remedial action plan for the groundwater.

11: >.;....:.. i ~7. By the Fallof2006, McCray had incurred c<>sts .and expe~es ~f experts and

· l~i .~~s retaincdb~ MCCr~yto ~ect the condition ofthe P~p~rty andto.verifym's.

· lj! :.Pti;te With the 1996 iease,:including its environmerltal ~tivities;. By early 2007; McCray

· 1':' '~·~aY~ent p~~nt tQ the 1996 Lease, and~erm ;objected;lTT. paid.so~e but-not all
.' ,,:.:: ::.0:. ",: ;. . • . .. . .

, 1'1 ofMcQly's costs and expenses inoUn'oo as ofthat time. Since then, McCray has incUrred

. l·~.~co~ts and ex~nses, whichMcCray seeks as part of-the damages ~legod in this .
. I ; .~. .. . .

.'1 .nCcttiP}$t.· ."
. '1: '.

·181 .,.... "it8; ITt's failure to tim~lyprovide reportS and information continued into Z007,andits .
. ·1 .' ,. -....; '. . . . '. ' .

.1. f~~ntinued to interfere with McCray's effort~ to understand .the environmental cOndition of.

~-e=..Prti~rty Md·tQ v~rify'ITt's c~mp1iancewith th~ 1996ie~e and applicable laws•..
. , ' , . . . .

·2J)~ .. , _A9. '. On infonnation and beli~f, in April Z007, TITfi~al1y'~mrrtence-d an off-site'

.'.~"~teri.livestigati~n..·, '. . .

i~:': .:...i\~O.. On informa~onandbelief, by Sep~emb~ 2007, lIT's status report indicated·that

~ .~__tio~s ofTCB being removed by the SVE had increased to 3,900ppbv from 'the 1700

... J;~.~rted in May 2007 ~ ~nd that m planned to conduct additional soil sampling and ~aIYSis.
~"" .

.2j: ....::'~ :~~.~"~~.l. .c.n i~fOrn1a.·ti.o~ ~d belief, lIT's supplemental ~i1 Sam~li~g location.,s ~ere l~cated
2 . 'lmkt'e~ bwldmg m the VlCUUty ofthe degreasers U$ed by ITT, and outSlde the bU11dmg .

. I· .

·2 ./: ·it2:lm~elY to the west ofthe degreaser locations. Four months remained un4er the extended
;.:. I· •I' .

fM;>nll.TlI~w~· "j

.9rt~Y11sllmf ~~. .. j -23-
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1), 'temf~~e 1996 Lease, find ITT was still investigati~g the Boil condition, and had not yet reported
~. ;. I. .. , .

2i :~.~on of the groundwater to McCray, or commenced any groundwater remediation.

3): ;' I~21 By late 2007, ITT concluded that its BVE system was inadequate. ~n,d that air

4.~:~echnoJogy was needed in addition to the SVE system te>'remediate some of the

sf gt"CJUUd~ter contamination immediately beneath the Property. Only a couple ofmonths :r:emained
. I . •

I ;prior to~piratjon of the 1996 Lease term ~nd this first effort by lIT at looaIized groU!1dwater

~. :~~n had hot yet beeriirriplernen:t~d, and oidnot address off·site gro~dwater'. ."ft........ I

.1 :~tion ~ssociated with theProllerty.

9~ ·ii3. On information and belie'£, in late2007, ill anticipation of the expiratiop of~he 1996
: ".', !

1'! :~ -#fn on January 31, 2~081 McCray re~ined 'Building Aitalytios to conduct an inspection of

li':~'~vem.otttsat thePropetti.·BuiJdingAtialyti~'sDecember2007 report C()n~rtned that
.tl ' .' ." -:".1 .

, 1:: iiI~1-repafrsto impr(r,,~ments we~needed to restore tbe PropertY to the conditionrequi~
: ,~, '

1", ~by the i~6iease.
:j " !

" ,I! .. ':" -'.•• - I . '. .."

14.. "." ii4.Despite the fact tha.t'Irr knew of the contamination in 2002, and ruid not yet
::: .... I. • .•••. ~ ". I .. .

. 1~; ~~ refuediation ofthe soi~ or'CQmmen~d remediatiorioffue grou.ndwater as of2008; ITt,
.'. Ii. '.' ':,;, ,~I ..' .'

,'1 ":~~ extend thetermofthe,1996 Lease beyond Jatluary 31 1 2008 in Qrd~l' 'to perfopnits

"l'~;' .~ngiIfi~,s under the lea~e ancl applicable law. Instead, l'IT'd~m.a:nd~d an,access agreement

.1,·~ ~~ffering appro~ate and fair value toMcCrayfor"suohan agreement, and wlth9ut any

'I' ~ ~~n ofltT'~ failure to effectively usethe preceding six or more ye~topetfottn its

"~s '
.;\ . . ...i'

2f .: . '.i?5. Onfuforination and belief, although McCray believed that.a lease ~tension was

,. ;no:rei~priate than an .access agreement, McCray pl,'Oposed a reasonable acce~ agreement.

,( ,~~~rifr.rejected. . ' ',. '

" .. 1#6, Had 'Defendants properly performed their obligations. they 'would have promptly

zf :I~::~ reasonable investigation prior to and no later than 2062 and puX'sued both the

.2tirl~~on and remediation of the contarttinati~n so as to co1npl~te the remediation prior to the

if ~!i~nofthe 1996 Lease tenn, limit the migration of the contami,nation in the soil and

, '~~teX', and surrender ~ePr~periyto McCray in a:coridition th~t would allow the Property

~n'& TIlo:k".i.u> ~I': " '.......}
.e11<!rmY$ ~t J(m' r~1 ~24·
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1 :.. '. Mtproperty to be used for high density residential USe.
.... .

2' . l~. On information and belief, Defendants' wrongful delay inpe:tforming their

3· .Ijgsti~ to investigate and remediatt the cOlltarniillttionresUlfed in the spread ofcontamination

4 ~'~tedMcCray from selling or redeveloping the Property and adjacent property for high'. . . "

5 ,.~sity~identialuse.

6 'Yt B,'FE~i)ANTS' ABANDONMENT OF THE PROFERTY IN A STATE OF
. G

7" ~tITAMINATIQNANn Dl§REPA:rR
I

1~, On or about January 25., 2008, McGra~ sept its notice regarding Lease Expiration
~ ., .

9 !M~~~emandf6r Performance, Preliminary Notice ofDefault ~dApticipatory Default.

10 ' ~~tifted ITT tha.t the 1996 Lease would soon expire al1d that lIT would he in default
. :.< '..::.. .1.. . '. ..," . .

1.1 !Wid«ilte ~ 996 and 1958 Leases if they returned the Property to McCr~y. in its contami.nated and
12di~ state, . .... ." . ..

i3 .,. -'. ..~. ···~1~, On orabqutJanuary27, Z008,ITf responded to M¢Cray's January 25,2008 letter,

.14 ~t~thatITT -."vould cease all remediation effort8unlesS~t received an access agreement-by

15;j~~jt 2008, ITf did notprovide a propOsed access agreement or offer appropriate and fair
: . I

16 Coia~on.

1'7 . i3b,' On or about January 30, 2008, McCray unsuccessfu~ly proposed.that the 1996 'Lease

18 :tenn be 't4tended to give m and McCray ti~e to ~te aremediation plan.
. I :.. , . .

. 19'. ..,.; 1~1 .. On or about January 31; 2008, fIT surrendered the Pr~perty witl;out remediating the.

201i~~tion onestoring the PropertY or its itnproveme~ts to the oonditiontequlred bY~he i996

21 ::nnd 19S~ ~es, Instead, ITT left discarded machinery and structures oil the Property, and

22. :;:ur~;~ the ~ropcrty ina contaminated condition and with many ofitsimprQvemeuts ~aged
I' • I .' . "

.231« in~pair or needing qJeaning and restoration, including wi:thout'1imita~ion the cement. pad, .

'2' : :·~~'pJking lot, vehicle gates, paint (interior and exterior), structural steel, guard rails,
.. ' -I • .' .

25f ~di:i~ fencing, roof, skylights; landscaping, warehouse lighting. office interjors;.re,')troo~s.

':2~ 'd~ iNAC; fire'sprinkler system, plumbing and gas systems, and ~the~ improv~~ents.

t va .CCRAY'SEFFORTSTOJ.fILLTHEDATA GAPS

.' "'112, .Since 2004. McCray has continuedto work to'\oV'ards filling data gaps usingj'. . ..,
. '.~'

nuton & 11I~K*r; \o1,P ,

'e(lomeys ar~ . _~~.
. ~1

. " fflm,V'-'Ml9
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COMPLAINT

vm: :IAMAGES. LOSSES AND REMEDIES
• I .

.. :... ;.]'~3. As a result ofDefendants' conduct, the soil,groul1dwatenUl.d improvements to the

PrGpet'tf pave been damaged, and McCray was ~able to lease, sen or redevelop the Property at

~n~:·,::·~:::::·::· .. ;
:L ... ' ' ..
• j•.~'..
:j.

:1
,l,

i.; .emi~cntal consultants. McCray undertook this work pursuant to the 1996 Lease.
:~ .

"I'

~:

~
~ the end·-o!rthe initial 1996 Le~se term, and the extended lease t~nn as intended by McCray and as

=1 . : . '

;. knowrtbf Defendants. On infonnation.Md beli,ef, McCray's damages and losses. inc1~de, but are

,: :not lintad,d to, the costs, expenses and fees incurr~d for attomeys, and environmentaJ.co!'1sultants
I·".:' '

'; ;'in~ate and.v.erify Defendants' (non)coropliance with the 1996 LeaSe and perfonn '

~ ~.ts' .obligations (currently ~n cxcess of $1.80,000); the costs, expenses and fees to
.. • I •

1 '. :'~~l analyze~ monitor,~move, rernediate andlor' abate the on...site contanlinatiolrto obtain
.' '!'.

1if .~~ to use th~ Property and adjacertt MeCra; property for'high d~n~ity .residential us~
--~J: .. :,:' : j . " ", _" .

1~ :('Which~y exce'ed$l million ifindicatedbya health risk assessment); the cost to restore

,1~~ impro:vJ.en1s tt.·the )?~perty to the condition required ~nderthe 1996 Lease (currontlyestimated

.:~ !.1:;;fl7~~n:i~~:::$:;'::'::;;:::~:=::::s ~uant ro
I .' I' "

1~ .:~4.2 of the 1996 Lease ($7:932); eleven months-'ofunpaiq property taxes ($19,729.21 i.e. ,

'171· :Sl;793:s1 'per month from Febru~ 2D08);' irtterest charges pursuant to paragraph 18 .of tho 1996

IS: ·~;··~uler.st fees pursuant to paragraph 29 of the 1996L~e; diminutioidn v~~e ofthe .

. 1.~1: 'P~lintere~t; the lost pro1;1ts forinterfe~noe witltredevel~pment ofthe Property and the
" ••... ,: ''',: II

201. ;!xt~erit:~roperty in an amount that .may exceed $10million; and the costs, expen~, fees and

211 .~'r~lities to ~nv~tigate, analy~, motlitor,remove7 remeiliate and/or abate off-site

22\ '~ri':~':~tionassooie,t~ ,:ith the P(~pertY7 all in'amoUnts to be established at trial.

nIl ·.~:.1·.· 'i.j,4. Damages may not fully compensa~e McCraYI ~d Cou.rt orders r.equiring ITT to .

24' in~, analyze, monitor, remove, remediate and/Qr abate contamination, and indemnify and
0" A •. ' ". I·

2S~Ia'~rayhannlcss fro~, fue contamination may be nec~aiy to provide a complete remedy to

261 :~~~JMcCray reserves the dght·to~que'st jnjuncti~e remedies at orpno'( tou-iai, inciuding

21 ~~~olving offwsite groun~water c9ntamination.
. I ':. _.. , ~ :'j . .

2&1 111 . :
I :'" ': '. .
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1 FlRST;CAUSE OF ACTION

2· ,. !(Breach o£1996 Lease Covenants Concerning EuvironIlrenml Conditions

. 3· .... agnil1srallDefo:!idll.l1 ts)

4 .135, McCray re-alleges and incorporates by reference paragraphs 1 through 134,

5 ., e, ~fthis Complaint

6' ":: l~, 'McCray performed all ofits obligations under the 1996 Lease, except those excused

i.: :, waived:\Jy Defendants.

ll7, Paragraphs 5 and 6 ofthe 1996 Lease contain covenants and conditions concern.ing

9: '. e~entalcOlJ.dition a~ and about the,Property. Withop.t limiting W1~ of the duties in the
': .. . .

:1996'~' and as more specifically provided in the 1996Lease, McCray alleges that ITT has
, ,

1i eroUS:;~uties that it b{'eached.

13t. pursuantto"p~graph 5.1· oftha 1996 U:Hse. ITT has the d~ty not to use or perinit

13 ': e TllSe,orke Property in any mann~rthat creates waste ~r anui.s~ce,
.!. , .:.' .' ..

14, i: 13-~, As aresult ofDefcndant~' condu,ct~ incl~ding creation of waste and nuisan,ce at the

15, :.'" ',"",: .:-~ ~TT br~achoo the 1996 Lease. .
:'! . . . , .. .'., .

. 16 l~: Pursuant to paragraph 5.1 of the 1996 Leasc, ItT bM the duty not to use or'pennit
...... ,~' ~ .. .' . ,,' .. '

,·11· ..ae 'uriheProperty in a manlier that causes damage to neighboring propertles.

·18 I,t~ll As a·result ofDeferid,a.nts'co~d~(;t)inCl~dingthe resulti~g· soH and groundw~ter

19 ~'~iOn, I'rT d~magedneighboringproperties ,and breachedthe 1996 Lease. .

20 :,' " :"i~. PQtSuant to paragraph 5.2(a)'ofthe 1996 Lease; Tithes the duty to use haiardous'

"2f ~~ in compli~ce wifuall A~pIicable Law anditi a ma'nnor that does not ox.pose the
.22. : , .~ neighboringpropernes to ~y meaningful risk of ~Iitaminat10nor damag~ or e~o$e

: . . '. ..

43· !LesSor t,Q:~y liability,therefor,'

j~. As a re~ult ofDefendants' conduct, includulg violatl~n ofApplicable Law,exposure

2S ::' ~;~erty and neighboring propertieS to -contamination and damage, and ~p~sure ofMcCray

26 'liabili~for sU~h con~ination, ITT breached the 1996 Lease. '
:. ,',~i

2.7 i~" ": 'f4t+' PursUant to paragraph S.2(b) ofthe 1996 Lease, ITT has the duty to immediately

2& give Wt.~n notice to the Lessor ifLessee knoWs, or has reasona.bi~ C!'1use to believe',that a

Ri=m & ,..."k.... ,,1.1' I
.«fCf~ bf1_

• • .~•• 4 :j
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11 '~'substance or a condition invQlving a hazatdous substance has come to 1x; located at the

21 .P~Pert1.:! ' ,
3j :' '. ":,1,15. As a result OfDefen.dants l conduct, ineh.l.ding failure to 'timely report and·to actively

4) i~~il and gro~dwatercontamlnation, m breached the 1996 Lease.

S! 'l~6. PursUant to paragraph 5.2(b) ofthe ]996 Leas~, J1Thas, the duty to immediately
I '

6j ip~~r acopy ofdocumentscoQcerning the presence~ spill, release, discharge of, or e~posure'
; '. 1 .' •

~;to.My ~ardoussubstanoe or oontamination in, on, o:raboutthe Property.
: ~I .,Jr, I ,

si ;'147. As a r~llltofDefendan~' conduct, including failUre to timely report, or to actively
I ,

~. co~'~ocum.ents reflecting the existence ofha.?..ardous S'llbstancesand contamlnll.tlon, tTf

Id' '~Ithe 1996 Lease." . ,', .

lij .. ":':'i~8.' Pursuant to paragraph 5.2(0) of the 1996 ~e,:mb~the duty to indemnify,

, .{! ~~~fend and holdLessor knd the 'Property harmless from and ag~nst any and atl10ss of

1~: rems~ordamages, 'li~~i1it~es, judgtTIents, costs~ claim~, liens, ~alties. permits i1~d attorneys'

.14 .~:~~t's fees .~singout of or involving a~Yhazardous substance Of s~rag~~nkbrought'

·l~i ·onto ~'~ropertYbY or for ItT or under lIT's oontroL in's duty 'jn'Olpdesbut is' not limited to:. ~ . . . .

~', th~~s of any contamiMtion,or injUry to person;prciperty or th~ environment; 'and the cost of
. ': ". ;-~"i .

-I itW~on (includi.ng cQnsulta1)t's and attomeys'fees andtest~ng}.. rem.ova1> remediation,
( . '. .' '. "

1 ':"~nandi()t abatement of~y colitamination. mts dutYsumves the expiration ofthe 1996

l~ ~'~ extends to the 'previous I:-e~~ terms,inclusi~e of the entire time ITT has occupied the
.. ! ~ :.....: \ .;.. ,':-. i:

I PWpert)'~ .
:,' : i

zi;; tM. As a result ofDefendants' oonduct,incltidhig its failure to indemnify, protect,

2~ ;~~,4d hold harmless Lessofl lIT broaohed the.1;96 Lease. ' '

~ "~:.. :'~.:~~O. Parsuanlto Poto.g.tlIPh 5.3 ofthe 1996 Lease, Irt.',has th.. e duty at Lessee?:> sole cost

2~' and.~se, to fully,' diligently and ina timely manner, comply with.all Applicable Law as

2~ ~~~ the 1996Lease. AppHoable Law includes thed1.1ty'to investigate and remedia.te
.~ .. .. ... , '. . . .

~: '~ental con~ination. . , ., .

Z r, :"' ":" ' ,'" ~ibl. As a result of Defendants' conduct, including faiiure to promptly inveStigate and
II I

: ( ......1 .1;•••:....... . ' '. .

2
1
' :t\&fr=ediate,theContamin~ti(jn, ITT breached the 1996 Lease. . .

I, ! .
~, . ',., ::

RUt;lnn"~~tII;lol;I')'; ;
~Uorn6yU{1Ihr ~' .:L~J -28·
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1 j l~. Pursuant to paragraph 5.4 ofthe 1996 Lease, lIT has the duty to pay thy costs and
I

2' ~~finspectionsbyexperts and/or consultants retained by McCray to verify lIT's
'. t • •

3:,~ With the 1996 Leise and to investigaie the cOI1tal11inatio:ncausedor materia.llY

4: ,ro~ to by the·Lessee, and to advise McCray with resp~ct to the Lessee's actiVities.

S . l~. As a result"ofDefendants , conduct, including failure topa)' McCray for its expert

(; ,and~tailt expenses) m broached the ]996 Lease.

7 '-. l~. Pursuant to paragraph 6.1 of the 1996 Lease, rrr'has the duty, subject to certain

8.~~~; a~ Lessee's sole cost and expense'and at ~11 times, to keep the Property a.pd every part
.; . I '. '.

9: .~~:tood order, condition andrep~ir.
, 0' I' ,"

1O·!· , 1:~.. M a result ofDerendants'conduct, 'including failure to keep the Property in good
~~. '.-

1J." J ~ition and repair, ITI breached the 1996 Lease.

12 ~,:, " "';:-i~~. Pursuant'to p~agraph 6.1 ofth~ 1996 Lease, lTT has the duty not tocaU3e Qrpermit
,::.:.' ',:' ;.... ;.:. i '. " . '. . " :

13 .isny~ous Substance to be spilled or released·in. on, under or about the Property (inCluding

14 ~'~ plumbing or saniwysewer system).
": . ~ ~ . . .

1S: . . i.SV.· As a iesult ofDefendants, conduct, hazardous substances were.spilledor relca.~ed at
". • • :'. ~'l i ..' .

16" '~'~ and I'ITbreached the. 1996 Le~.

17 'i~..Pursuantto paragraph,6J ofilie 1996 LeaSe, ITTha$ the duty to promptly, at
.'.... ',:' •__,.:.•\ . .' c' . . ..

1g Lessee'-.~pense; take all investigatory and/or renl€:diaI action reasonably rccominended, whether

19 i~~'f~ai1Y ordered or required, for theo]eanup ofariYCb1itammati~Doithe Property or
I , " ..

20 :~~gpr.6perii~inVOlving hazardous ~ubsta~ces_. . '.
'.• _.1.. . ." .

"21 '. ',i$9.· Asa result ofDefendants' conduct, includingfa,ilure to take reasonably
~~ . .

2i ·~.dedactions by ENSR,We~on and otheJ;"S to investigate end cleanup contmnination of

23:ihe-t4~tyand neighboring properties, ITT breached the '1996 Lease. . ..

24 .:,.,.. :'l~_Pursuantto paragraph 6.1 of the 1996'Lease: Itt has the duty to exercise and use

.25 i:go«t ~tenance practiceS in performIng its duty to keep the Property' in good order, condftion
. ; .'': ,; ~.. :~: . .

26 ~md~

27 ; i~l.' AS a result ofDefendants' conduct, including failure to use good maintenance
. - ':. -;.. . . . . .'

28 ~Iand failure to keep the Property in ~~od order, condition andrepalr? lTTbreached the
. .! - ....:' ~ . . .

RutRn {f, Tucur. i.IJ'

BrtCJl71<1juI,. :.~~

: ~-:f109
..... .i

•~. ..... _.' 4

: :.: .::
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1~ 't99.61~e.
• . !

2: . 1~2. Pursuantto pa.ragra.ph 6.1 of the 1996 Lease, Whas the duty to perform

31'~s, replacements or renewals when necesSary t6 keep the Property imd aU improvements

41 ~.« a part thereof in goodord.er, condition and stat~ of ~pair.

5 ~ 1~3. As aresult ofDefenda:n~' conduct" including failure to inve$figate and remediate

6-! ¢le'~ination notwithstanding at least sixyears Within which to do so prior to expimtion of

7i .~~ed term of the 1996 Lease, ITT breached the 19.96 Lease..
; ~:J" ; . ,

8: l~, Pursuant-to paragraph 6.4(0) of the 1996 Lease, In has the duty to surrender the

9l~.iy the end of the last day ofthe Lease term or any earlier termi11ation date,with all of the
" • J •

1-0: ~entsl parts. and surfaces thereofcleana!1d free ofdebris arid- in good operating order, '
. .! ".~...:. . .;....".. ~~ . ~

111 :c<.md1ti~land state ofrepair, ordinary weai'andtearexcepted.· ITT's obligationiIlclUdell the
.'.: I . .: ~J . .. .'. , . '..: ':'. M, '.

12. '~~~eplacemehtt or remedia~ot1 ofany soil, material or ~~oundwate:t: contaminated by .

d: t.,e~:·;:'~rdiriary wear and tear"does not includ~ any damages'or deterioration that would have

14i~'p~n.ted: ~y good, maintenance practice or by Lessee pe~orming ali of itsobligatio~s under
,;,. . i ~ . . ..' .,.." . .

'15 0i;~•.
.:. I'

16; ,:·····,··!..~;:t~5. As a result ofDefendants' ~nduct, including creation orsOil and grpundwater
. ; .:~ :',,: ,:':::;,1, '" . , • • ._.

·111 .contamimtion and sm1."ender ofthe Property in a contaminated condition, rrr breached the 1996.i '.' '..~i·· . . .
IS, Lease. :

I9! :.:; ~ ';"'1~6. Pursuat1t to paragraph 6.4(0)ofthe 1. 996 Lease~ lIT has the dutY to repair any

20; d~~asioned by the remov:~, replaceI11ent~ or reme4iation of.any ~oil! material or

21; grG~~ercontami~ated by.Lessee, all as may then be reqUired by Applicable'Law andfor good

'n! '.~ctice. " "

23!· .;...~.: 'lJ.7.. As a result of Defendantst conduct" hicludi~g failnre to repair the envirollI1l.ental
'. i, .,L ...1:· \,'1 '.

24, QO~ ..m breached:the 1996 Lease.

~I .::~:. ;'.: ·:t~8. As aresult ofDef'endants' default~ MCCray prepare a Notice ~fDefaUlt (the I'Notice
... :' "'if ."

26i QfDef'd:"), which was served on Defendants on January 25.20<18 in the manrier required by the

27:~:-····j
.. ~ i ;'! .;.... ,1
28i i .': 1~9.. After receiving the Notice ofDefault, mfailedto cure its defaults and bl1iaches.;: ' :~

Rut<ln lI1\lvkor,UJ' j'

sffOt7l9ys &llIrW I~~~
1~~~
:~ 'j. .. :'·.:f.· ~i
t . .
" . . -
'i!' •

d ·.I.:':'.T.o:.::: '~.";
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11p. As a direct, proximate and foreseeable result ofp'cfendants; breaches ,of the 1996

2 :~~Cray has and will c?ntinue to suffer general.' conse<juential and com~nsatoIY damages'

"3 ias~!abo~e.
4 :. rt~. McCray reserves the tfght 0 seek injunctive remedies as alleged above.

5 :. ":,, '1~. Pul:suan:t to paragraph 29 ofthe 1996 Lease, the'prevailing party shall be entitled to

6 ,·teasot.ctl~ 'attorneys; fees. As a result ofDefendants" cond~ct. McCra.y'hired attOflleys and has
. I . .

1 :in~~d will continue to incur attomeys' fees. .
, I

g . SECOND CAUSE OF ACTION

.,9 ' ~reach of 1996 Lease Co'Venlmts Conceming Property Conditions other than

10 : : . Environmental'M~tters against aU Defendants)

1i : i11. McCray re-alleges and.incoriJorates 'by refere.n,ce p~a~aphs 1 through 172,
". ;.~." ,', • ..". oj • .

12 'bc;l..m~~~fthis Complaint.
•• of ••'": i l :..-. ~~~':., '. . '. . .

13 - '" "i1~. McCtay performed all oiits obligations under tlle 1996 Lease; except those ex'cused
. ..~. .

14 or wa.i~!by Defendants, .
• -..i

IS' 11~. Parag~phs 5 ~d'6 ofthe 1996 Lease contain covenants and conditions concerni.ng .
· .:":::: :;, :,:~~j. . " . . .
15- 'the.pbysl~l improvements at the Property,.and those serving the Property, including without

· . . .', .~'. :., ': j . . .. ..: . .
11 fl~ the buildi~gS, building sygtems, parking lots, and driveways, as may be more

·Jg~~describedi~;aragtaph 6.1 ofthe 1996 Lease. " . '
. • I . . .

.l9 :"l1js:·i 6~Janu~ 3j,io08~ the' lease tcinie~pi~ed. ITT surrendered the'Property to

.2Q :M~~ a dilap'idated condition reqci~ing substantial delayed maintenance, restoration and
J :.

21' repair.

Z2: " ..::.: i1/?, Pursuant to paragraph 5..1ofthe 1996Lease, m has the duty not to use or pewit'
:. ; ..;i .. . .-

23 :the use Oflthe Property in any rnannerthat creates waste or a nuisance.

24.::: ...."". i%. As aresult ofDefendants, qonduct, including surrender of the Property in a

25!'di~ condition~ tIT brea'ch~d the 1996 Lease..

.26!: ' .:. t~. Pursuantto paragraph 6.1 of the 1996 Lease~ 111' has the duty, at L~ssee'·s sole cost

'21 :d~~s¢and at all times, to keep the Property and every part thereof in good order. condition

28' ~~, including all equipment or faciJi~~ se~g the Property~ 'such as plumbing, heating,

lIIKait~ T.m-.-,r,-\Uf·
e{/<JtT19YS sr IIIw

......
"
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!j; ." '. '

Ii! :8it~ioning, .v~ntHa:ting, electrical, lighting facilities, boi1~rs, fired or unfired pressure vessels,

~. fire s~er and/or standpipe and hose or other automatic fire extinguishing system, including
1· • •

j!l ~ait~ and/o~ smoke detel;tion systems and equipment,.fire hydrants, fixtures, walls (interi~r),
;:, .

4~ .~~nfs (except as provided for in paragraph 6.2(b»), floors, windoWS, doors, 15late glass,

~; .~ii~ iandscaping, driveways, parking lots, fences, n:taining walls. 'Signs, sidewalks and

J:~ located in, on, about, or adjacent to the Property," " ,
" :

71i: .' l.O., As a result ofDefendants' conduct, includingfailure to keep the Property in good

s!!: :~i:r1 ~dition and repair, mbreached the 1996 Lease.
:': . ..

9!:: r~ 1. Pursuant to. paragraph (j,1 ofthe 1996 Lease,m has the duty to exercise and use

lO~; ,good:~tenl:lnce practices in pmo~ing its duty t; keep the Property in g~Od ~rder, condition

,Ill:::.amf~:.· .0 •

12!~ .. '.... -'~:··1~2. As a're~t Qr"Defendants'conduct,including failure to perr~rm good 'maintenance
L . _ 0

131\: :~'~::~nd failure to keep the Property in good order, condition and repair, m breached the
14!~ J~'t:4~. ,,' ., o' 0 . • '0 0'.· o. ...0 . '

lsi: :;~ '.. ,.. ..~t~3. Pursuant to p~raph 6.1, of th~ 199~'~aseJ ITT ~as the duty to perform

1611 !~'~~Sl replacemen~soor renewals when nOO¢ssary to kee~the Propettyalul all improvementS

111j:~nJ apart th~ofingood order,coT;lditiqn and ~tate ofrepair. 0

lSlf ;; ':, ··J4. As a result ofDefeudants' conduot, inoluding failllIl> to perform restoratioo.~~
i,. 0 , j . 0

191: :tePI~nts ~nd renewals when neccilsary, ITt breached the 1996 Lease.

20!! !.:o' :.... .: i~5. Pursuant to paragraph 6.4(0) ofthe 1996 Lease, ITT has thed~ty to surrender the
l .' ...... ; .

21!1 .Pl;;~~ythe end ofthe last day ofthe Lease tenn or any earliei'termination date, with all of the

.njl :~entsl pa~s ~nd surfaces thereofci~n and freo of d~brls ~d in good ope~ting order.•

23;;~.~and state ofrepair, "rdi~m)rwcar lIDd tear excepted. "(JrdiuaJ:Y wear and tear~t shall not

,2'4i~' :~iud~':~y damages or deterioration that WO~Id have be'eo prevented by good maintenance '
I ::." '.

2S1!' ,practiceS.~r by Le~see performing all of its obligations under this' Leas~.

261i ." "·'·:·:<t~6. Asa reSult ofDefendants' ~nduct, inciuding surrendered ofthe Property in a
,I • '.

21f;"~4 C()ndition~ m breached the 1996 .LeasE.:. '.

oul1. °i.7. Pursuantto paragraph 6.4(c) of the 1996r&ase, l'IThas°the du}Y to repair any
::. . ·...····i

. i' .:',. .;

fMen & T\I~~i,r;1ilJ' i:'
. eliorrreys ell*w .:; ~.i
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J1' ~ccasi.oned by the installation. maintenance or removill ofLesseets Trad~ Fixtures,
f • ~. • •

~: fu~, equipment. and Alterations' and/or U'tility Installations, as well as the removal of any
I. 'I. .
[" . i

~r~~kinstaUed byorforUssee, and the removal. rep1acern.ent,ofrernedilitioIlofany soil,

.~!: ~~r groundwato(" c9ntaminated by Lessee.
I', I

,~!: J~8.. A$. a result ofDefendants' conduct; including surrender ofthe Propel'ty in a:

J,' 'dil~d Condition, ITTbreached the 1996 Lease; '"

~i" . 1~9. As a di~~t, prox:imate and foreseeable result ofDefendants' breaches ofthe 1996
1/ .' ., J. ". . . .' . '.

~:: .Lease; ~Cray has and will continue to suffer general, consequential and compensatory damages
,. I '.

~i; ·in~oo with r:esto~tion ofthe Property as alleged above,

l~i; . ~o, Pursuant to paragr~ph 29 of the i996 Leas'e) the prevailing party shall be entitled to .

1i~ i'~'attorrie;s> fees. ~ a resu'lt ofbcfendants'oonduc~ McCray hired att~meysand has
.[' ..... "" .' '.' . .

12/1 ;.~~.+-d ~ilf continue to i~~ur attor~eyS' fees.. .
dji .',' .:.' ""; .' ~. TIDRD CAU§E OF ACTioN,

~'i! ~..:~:~'''~.,: ..:J . . . , .
14/1. . : '(Breach (}f 1996 Lease Indemnity and Coveliants ReLate Cha'rges and

i! .'j

lSi! ' " , .'~No.ti~es against all Defendatlts)

1~l\ .... ':' ;:l~ I.; McCray re-alleaes and inc~rporates by i~ference']J~graphs 1 through 190,
· ,.,j . .

17, 'inclUSi~of this Complaint.
i:' ',h' .:j'

j'S; ....."' ~1~2. McCmy perfornied allofits obligations under the 1996 Lease exceptthose excused

.19:~~~~ by Defendants. '. . . . . .

2U: . t~.. Pursuant ~o pursuailt to p~agraph 7.7 ofthe 199.6 Lease, exceptfor Lessor's

.il~ ~~andlor~reac.h ofexpress warranties oranyother obligation of Lessor under th~ Lease, . .

~ ~~ the duty to Indemnify, protect, defen<hmt and hold harmless the Pr~.pe.tty, L~ssor and .

'23 itlt·~partn~s and Lenders, from and against any and all claims, loSs ofrents ~dlor damages, ,
4I; . . . ,.

24 ~.~, judgments, pemuties, permits, attorney's and consUltant's fees, expenses and/or: .

25 !HaWitiesirising out of. involving. or in dealing ~th;the occupancy Of the Property by Lessee,
· . .!. '..

.26 'the~t ofL~ee'sbusi~ess, any ~ct,·omission. or neglect of~ssee, iis agen~, contractors,
· . I· .

2;' ,~~.or invitees, an~ out of?DY Default or Breach by Lessee hi the pe~onnance in a ~lmcly

28. :_~ any obligation <?n Lessee's part to be performed under ~s Lease.

1

. i

.1

. i

IMotn ..\-i"'lk....Uf"
BftorMYS at lf1rf

: ;:. ~ -: _:....~.; .
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. 1;' : ...~. As a result ofDefendants'ooriduct, including failure to indemnify, protect, defend
I ' •

2 ~hOid~armless McCray and the Property, m breached the 1996 Lease.

:3 ... '..lfjs. Defendants, and each of them also breached the: 1996 Leas.e by failing to pay CPI

4 'tn~linterest charges, property taxes, la1e c~argesand' attOrheys' fees as required by the 1996

5 :tease. .J

~., " '. t~. As a direct, proximate am! foreseeable resultofDefendants' bteaches ofthe 1996
I •

'7: ;:~ ~Ctay has an.d wlll conti.'nu~ to SUffer general, consequential and compensatory damages,

8- ·as ~above. '. , . '

9 : ,19\7: Mcera; reserves the right to obtain injunctive remedies as alleged above. .

1{} : :~" Pursuant to paragraph 29 9fthe 1996 Lease. ~e prevailing party shall be entitled to

't1i~~ attorneys' fees. ABa tesuit~fDHendantfJic6n"dudt, M:c6n(y.hi~edlliorneysmd hlis

d ilh~:L~will~ntinue to incur attomeys' fees. . ..':. . .' .
,~ ,.

13 ; i FOUBTHCAUSE Pl(ACTION. ·.f.: ....._:":.f.j . .
14 : ! (~rcach of1958 Lease Covenan~ against ~ll Ddendants)

IS ~ i: .: ..... l~: McCray re-alleges 'andinco~ai:ates'bYf(;:ferenCe paragraphs 1 through 198,

. 1~i~~4IofthiS Complailit. . . ' . . . , . .

'11/ .. "~'" ~~O. Mccniyper~offi1ed'allof its obligations under the 1958 Lease except those excused'

18: ~~~ by Def~ndailts. . . . .

191 ~.,1. Pursuant to paragraph 7 ofthe 1958 Leas~. ITT. was teq~ired 'at its own ex:pense to

~l~~: r~ In go~ .",ndltlon, ooler ~d ;"pair ~d keep' the Property in~ olean and

21 J:~: I OndJtioil accordmg to all, laws) ordmances and gover.t1!-11ental rogulatlons,

221: .- .... '··~2. .As a reSUlt ofbef(ludants' condu~t, including sUm:nder oft~e Property in 2008 in. a

231:·~ted condition,ITI bre~Ched'the 1958 Lease. .,' . , .
I 'I .• ..

24!: ' , . .~3. PurSuant to paragraph 7 ofthe 1958 Lease, IITwas required to surrender the .

'2S~ !'~~n at least as good, safe and sound condition as the PropertY was a.t the cOmmencement of
.' i, ::- .:. :.~ .:~ ;',:' ,I ' . .' " .

261: ;·the l~~~enn, , '

~1t : ~4. .As a result ofDefendarits' conduct, including lIT's surrender ofthe Property in

'.' 2~ ~~~~contamiDatedcondition, ITIbreached the 1958 Lease. .
'; .::1 . . . . .

• IlVtan & 1'11,*,,(,'\110,.1" i· " •. :,~·...I'
i . 6l1omeys ell- .l~~ . COM~~INT

: .... " .c: ; I
..- . . ._-

.. ! ,,1
.; .'.!.



i
:~...:

,j

'j

. ....-.,,-----

'/
[
I

, !
"

,!

';

, Ii, • ',~5. Pursilantto paragraph 13 of the 1958 ,Lease, ifITI defaults on the performance of
: I '

, 21 ~it8 e:ttn~ons under the leaso, M?Cray may rectify the defaul~ and add to the rent thereasonable

, , '31: :~_~~penseiJ1 so doirlg with interest at' Ib% per ~um.

4r . .'~6.. D~fendantsconcealed their breacheS, including concea1mentof cont~[Jation

sf: itt. ~otiationsfor the 1996 Lease and thereafter. Once ~e contamii:l.ation wa:s disclosed to

6
1

, 'M~;:Lccray r~onablY relied on Defendantst representations that they t~e their

'7t :~ntal responsibilities seriously and would obtain a <110 furtheraotion Jetter," and on the '

81, T¢Iq:~gteement and did not pursue legal action, thereby estopping Defendants fromassertitig

J'thmM-oday'sh.ouldhave pursued its claims on the 1958 Lease prior to now,r I . " . .

101: " ~7. Asa direct, proximate and foreseeable result ofDef~ndants? bre~ches ofthe 1958, '

1i!i ,Lcia~ ,~Cray hasand~ll o~~tinue to suffer,'general, c;nseque~ti~: and compe~sa:tory' d~ages,
1~ 'atI~~~ above. '

J31:, ' . ··>~8. McCray reseives th~ righ~ to obtain injunctive remedie$ as alleged above~
'lJI'''i,' ' , 'FImCAUSE OF,hCITON, , ", '

1~;' j~~ ofl..p!ied Cov..a.!> of GOod l!.itb lItld Fak b..nng ~ga!nst anDef..o!an(8) ..

I~,; , '2$9. Mccray re~allegesand incorporates by reference paragraphs 1 through 208 j

i'i;~ ofthis Co~plamt.'-' ", " , " ' ,: " ' ,. "

IJ. ' : .... :" :~i~o. 'There is an implied covenant of good faith and tairdeaIirig in the 1958Lease and

14;,i*'~e.
'2&':" " ~i 1. 'lIT's,c,:onduct andrepresentations assured MCCtaythat lIT took e~YironmenW

, 2~: ~i1ities seriously and'that ITT would perform its ~bli~tions under the leases, McCray.~idW+-r's conduet and representations, including ent.:..u;g into • rolling Agreenient to

zl"'~~e statute of limitations and allow ITT to perform itsrepresentati<ms and lease
,! ' '!' "
24 obi~s. .

~ .' .")2. As a result ofDefendants' conduct, fIT breaohe<l ti", implied c"""nants of good

~, 'faith ',fail,' dealing in the 1958 and 1996 Leases.

2* :~3' McCray rese<Ves the right to ,"G<>Ov<r and ptave additio"," ""'"mes of the ;,n~lied
2~ , ' s at the time oftrial.

;, ':;"::' .• 1
filnan t, T\lck,'-;U,!> I, ',~

",tforMY$ 6t Wtr "f'" '~"".', ·35-, " : t '
I; ~' 0iW COMPLAINT
~ ,,:~: ~~~~44,
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SJ.XT.H CAUS.E OF ACIION

I
. I

I

,,
; . ~

If .; ....: ""·~~~4. As a direct, proximate and foreseeable result ofDefundants) breaches ofthe implied

~~, McCray has and will COh~t'lUe to suffer general, consequential and compensatory

.31: 'd_~ as alleged above, :. '. ". .. '.

. ~'I . ': 2~5.. McCray reserves the right to obtain injunctivere~edieg as alleged above.

~:' ~~6. Pursuant to paragraph 29 of tho 1996 Lease, the'prevailing party shaH be' entitled' to

~i; .~e attot!J.0Ys' fees. As e. result ofDefendants' conduct, McCray hi~eda:ttorn~sand has

~if ;~lnd will continue to incur attorneYS'f~es. '. . .'
j. '! .' .

S. !
i :,",'!

. ~: I (Intentional Misrepr~s~ntation a.gainst all Defendants)

.. 11)- :ib. McCray Te~allcges and incorporates by referenceparagraphs 1through 216,
I u.1 '.

1f: i.Rcl~ ofthis Compiaiilt .

If ........ :. '''i~ 8,' McCray pl~c~ tru5t and confidence in Defenda~ts, and each ofthem, to'use the

it· ~~f::::::::::::': ::'::~::b::':::'::~::d~~
~t i~..,: "i./;~at Defendants. ~ew w~re r.alse or'that Defendants 'made recklessly ~ithout ~~ard for

l~' 'tl'iie~~r falsitY of the' representations: . ..' . .

11.: : . ..·..·J·,~19. DefendlmW falserepresentatiomlinclude
1
witboutJirnitauon, (a) their'1996 .

1~.•tion.; through Latty Dart and "Gordon Henry, that a costly investigation gave the Property

·1~! .a:~~iIl ofhealth, (b) their representation, thiough F. Daves, that 'IIT takes its envi~~ental
~ ~Ilti.. seriously and w,uldobtoU1. ~6 furth" action l~," (0) thw ~resentatl~
~l ~'I • Olmstead, that mwouldconduetanoff.,sitegro1J.lld.wat~ri!.Jy~~~tigati?n.(d) ITT's

.~:~ fnthe iease~ including sections 5.1:5.21 6:1. and 6A6ft:b.~1996 Le~e,.<e)tTI·s
L . . • I '.

$: ~~eii.tatJon that it needed possession ofthe Properly beyond·1996 to perform its'contn'lctual
;'':'' •• : I • 1I,,1'".1J . ' .

~. iidr"": I enviromnental obligations, and'(t) ITT's implied representation that it Would timely
;'. " • . ~ •.,;. •••• I.

2$'..; :'~" :."." 'k and re~edhite ocmtamination and obtain a no further action ]~tter consistent with the
: I" ~ t • IV:' .' .' • .

i MOo ......." '8 intention to sell or r~evelclp the Property for high density residential Usc.
I·· .. .

~. ~,O:;:;;::7~::::;;::::=~.:::::::"::::ut
!.; . ,~ ..·l

RlI\t\'1 " TIlQ~uJ .... I

S((oflloYlld.I:·~I. i ~7ii;~~9
. . ~_:.:l..'. '-;'ll;_~,!

...- .
. : ..1
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COMPLAINT .

:. I . .f l~'t~.se to.January 31, Z008, and enteringinto the Tolling Agreement to allow m a further

~" ~ty to perform its obligations and duties:

~ ". '" 1. Had McCray'known the true faots, including without Hmitatian, trn;t ITT's·ucostly

¥~;·'mplirig survey" was not. comprehensive and could n?t Mve ~'Ven the Property a '(clean

$'bflil of~alth." !ffid that lIT did not intend to timely investigate and~remediflte the contamination

~ abd th~tain a «no further action le~" consisteht with Mccrayt$i~teridedfutureuses of the
,! . I, \ .

1;~l MOenl)" would have rcquired,additionaJ terms in the 1996 Lease to address existing

.,' :~ation issues, wouIdhav(l refrained from extendfugthe 1996 Lease withoutfurtlier

~ :.~s of investigatioqand remediation by the end ofth~ extended 1996 Lease tenn, and

If ~,;~ve;Startedtnuch ;ooner an independent in~~o~and.r~'diati~n ofContamln~onat
11 the ' tty to reduce damage to the PrC?perty and put It ttl a condltlOn to sen or redevelop pnor to
;..~ .. :~'~'~"~::'..I . '0,.,' ... - " . ."

12 @ tum in the real estate market. .. ,
i.: •

1~ ! 22. Asa direcl? pr~ximate and foreseeable result of befendants' -intentional
~~ :.~". l~"" " • • ~ • . '. • • • .

1~,: ' .:...•..' .': '~ntations, McCray'has suffered genera1~ consequential and compensatory damages, as

If'~··bove. .
I. ," • • . .

,I~ ~'" ., ... ~23. McCray 'rtserv~s the righf to obtain injunctive remedies as alleged above.

, It:: ::· ....···:\~24. On U1formation and belie~ Defendants authorized or ratified the Conduct oftheir

i~: '_~ho made themisr~pr~ebtation~. Defendants' condiiqt occurred ~ver ,an extended'period

]~: ;~~~:~ a kn~whig. intentional plan inwUlful and cons~ious disre~d for the i~Wt public he~lth
:Iii o;ji1, as well as the rights ofMoCray. Defendants' <anduct was oppressive, fratldulent

.~.: ~~';:, alicious. Accotdingly~ McCray is entitled to punitive damages.1n an amotmt to be prove~
':, ... : ••:,.1 .

~ ;aittial,"i
\ I

. 23 : I S NTH SE
: , .:." .·...1 EVE CAUOF ~CTIOJ'j

:2;4: . . .. j '(Negligent Misrepresentarlonagainst all Defendants)

~~::! ~ ~':<1~5; McCray ·re-allege.s and incorporates by ref~rence paragraphs 1 through 224,
: I

~ ~~, of this Compl~int.
i7 ". :t26. rfDef~ndants clid not intentionally make the misrepresentations, then Defendants

I· ::.\ .': ,I ' .' .
~: h&t~'#eagonable,grounds to·beLieve the representations were true., '
h' ..:.... ~::'. i

"'lIton " Tu.,....~· . . .

~eyslt_1' . ~~o
OJ

mfM;'G'Hr;lf.llliW

"H.r

::.~ ..:' i: . ~ .
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COMPLAINT

against all Defendants) ,

EIGHTH CAUSEOE,ACTXON

. (Frauduleilt'Concealnrentlrartial Supp,res'ston of Filets
• I

~: ~7. Oefendants intende~ McCray to'rely on Defendants' negligent misrepresentatjo~s,

,~; ~~ay did reasonably rely oIl: the misrepresentations as alleged above. .

~,:' .~8. As a direct, proximate and foreseeable result of Defendants' negligent

.. 4' 'mi~~ntations~ McCray has suffered general, consequential and compensatory:damages~ as
i ~ . , .
f ~ecBiJOve; . '. .

J:.,' ',: :.2k9. McCray reserves' the right to Qbtaitt injun.ctive r~medies as alleged aboV'e., '
i· ,j

f" "!
I: t _ ,. I·

* .....J

~
16 . ',:·to, McCrayre-alleges andincorporates 'by referel1ceparagraphs 1 through 429,

1t in¢l~,ofthi~' Com~laint: ' ' . .

1¥: ..:., ;.:" :~31,: .Defend~, and ea~ d1 them.,' had a duty to di~cilo,se to M~Cray inf0l"roation

l~ ~ ;~r~rtg the ¢n~ronmental condition of the p;6perty and Defendants' conduct cooce.rriing that

lW::~b~ Virtue of the landiord{teneintrelatio~hip~'inc1uding Secti~J13 5.2(1:» ofthe 1996

l~' .~:,e '1996 negotiations including, Larry Dart's and Gordon Henry:s repJ:esentati~n, McCray's
r::

1~ .mbY~uests for informatio~, and Defen.dants' c~mmunications WithMcCray'concem~g

l~ ,~ei1tal (;(lnditio~s and'issues~ Defendants had' the dl,ltYto communicate fully:so t1;l.at·their

1~ :~icatiOns did not suppress material facts. ' '. ' ;

.¥ .• . ··i32. Defemdan~, and each ofthem, knowingly and ititentionally wi:thheld infoPIlation,

~. £rota Mbcray an&or partially sup~ressed material facts, thereby ~ctiveiy ~oncea1hl~ ~aterial facts,
'. I . .

~1' kol~gwithouUi;mtatiori;,theextent ofthe c:ont8,tniIll\g911,!~~,potentiril areas of'concem at, .
. I '. , .....".'...,.... "."-- '"

it 'wbicl1.~virorimental investigations .sli,ould have been"conducted~ tcoo~endations for
~ ~ation and ~leanllp (including theEN$R O'pinion Le~)) m's secret 'intention not to fully
J:! :: Iit. '~~ate~d rem~diate'the con~ination as required by the le~es, and ITT's s~ret intention to'

~ ~~4"no further action letter' that was inconsistent vdth McCray's intende4 future uses of the
;". '. ••• • _J •

U~ and the requirements of theleases.

h ~.'." "'-k33', lIT's active concealmont oftha ENSR Opinio~ is reflected, in pari. in its

. .~ .~ation ofMcCray'. expecllllion ofreceiving a "<eport':from ENSR m'. Leffrepre=ted

IMIn&TIl...J· :
·~lorfI(JYS; fit /$lf\" ~"'",.,'

. I'. 1
!, ;'9nit6:~.. 3I2tH09

;. I' .=1. :,' '.,:, I
(. r '" • '~"I
. ••.L-... I

,.. -, ... t-, i

I
I
.1 .
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i.r . !

11:' to:~ that ENSR would prepare a ~'report," and that the '~port" would be provided to
j". . •

~: M~.:j ENSR's proj~ct manager JeffMelo also l'eprcsente~ that BNSR would provide a report

~;; ~~o later than August 2003, McCray repeatedly' requested the final ENSRrcport

~:. ~ts repeatedly delayed pro0.ding the report, and then told McCray that no report existed.

~: on~tion and belieft ITT instructed ENSR not to prepare a "report" with recoIDJTlendatio'ns .

J: .th8t~d have to be'disclosed to McCray pursuantto the l~'6Lease, aod instead instructed .
; i ' '. . .
1...~.W/ put its recommendations.i~ the ENSR Opinion'Letter, which IIT actively concealed

~ ,.~ ~ay. m then rejected those recommendations in large part,
• ~ I

9 ·'~4. DefendantS' concealment of the conttUnination made false Defendants t pdor

1•.~tion~including those made by ITT through Larry Dart, Gordon He~t F.Daves and T.

Jj'O~~)'as well ~'Dcf~nclroits; i~pli~ representation that the~ wouid timely investig~te and
~ .• : .... "'-/00 •.1 .' . . . . .' '. '. .

Ii itt~ co~tarnination andobtai~ a "no further actionlett~'i consistent With the McCray's

.] ~.:'~. to sell or redevelop the Property ror high deruJityresiden~a1 use.' .
!' ' " ...1, .',

l~' .. ":"'235. Defendants, andeachofthemt deliberately con~ealedandlor suppressedinformati<,m

l~! i~,~ont~ation at'the p~~periy with the intent to induce M~Cray to a~t as it did. .

l~. ::' - '. :·:·;~36. McCray was u~aware of the true fa~ts ~d ~lied t~. its' detriment. McCray Would .

l~~,~acted as·it did had DefendMts disclo~ed~dnQt suppres~dthe tru; facts. Had'McCray

l' _~etruefacts; McCray wo'Uld have Teq.uire~additiona1 terms in the 1996 Lease to address .
",.. I .... .

1~ ~pr.iM ccitamination., would have refrained from extending the· 1996 Lease withotitrequirlng .

~ '~tidn and cleanup at that time, and would have uQderti!ken an independent investigation
: '. ...•• ..1 '. . . . . . . . .

~i .~~tion ofcontam~ti~'HheProperty to~tlOe damage to the Pro~ and pul it in a

~. ~nto sell or redevelop pnor to the downturn In the realestate market. ..

b ..'..' '.':#37. Had the ENSR Opinion Letter been provided to ·MCC~Y. as required by the 1996 .
i ! . . . -

24 ~*d theongoirig coinmunications between lIT and McCray, McCray would have required

~~ &f4:.~ke the step~ rccommendedby ENSR in theENSR Opi.oi~n Letter s~·tha.t efforts to
'I' .

:Iii.~conl~ation at the Property' would lie effective to,.restore the .property. .to a condition

2t :tJIat.' Id allow Mc.Cray to pursue McCray's plans for the Property folloWing the expiration of
I.: . . '.:: ..c..:.~..~. ;~"'. . '. .

.U the 1 . ;Lease,"including without limitation, conversion ofthe Property fro.m an industrial use to

'Man1~j:" ':'. ~j . .'. .
. ¢torooys«-f, ~d..'

:~~~~
.::: ._.~

., ::~.'.j

I
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COMPLAINT

- (

i

.\. 1Iliil>+itrresidenlial us•.

·~: ~ :':' '.. ~38. Asadirect
l
pro~imate and forcsoeable result of.Defendants' concealments and.

I ~ .

(I : •• ..0. , ~'. .."
~.: pamat. ppress]orul) McCray has suffered generaJ l consequential and oompensatorydamagesl as
r .. ~ . ' ..

· '~. a1~ hove. !

5: : " .':: 39. McCray reserves the right to.obtain injunctive rernedieg as alleged above.

~: ' '.,: . ·~:~40. On information and belief, Def~dants authOriz~d ouatiflcii the co~ductof their

r. '~'~ho maae the GOn~ea1ments and partial suppressions oHnet. Defendants' ~nduct o~urred ,

.~,,~~~de.d perl9<f afti",. as ,knowing, i.tentional plan I. willful.nd consoiou~ disregard

. I 19. fOt tb!4-w•public health and safety, as well as the rights of McCray.. Defendants' conduct was

~ .~ve, ~ul'nl.ndI~rmalicious. Accordingly, Moe,"" is .ntitled to p.Ditive ~.,; in

~1 M ,. . nt to be proven at trial. .

~~: . . j ' NINTH CAUSE OF ACTION
. , I

~~. :.~. ;'. :,: 'I (Ncgligen~e againshn Defen{hmtil)

i4 .: ,:::-~, ....~41. McCray re-alleges·and incorporates by l;eferen~ paragraphs I through 240,
: ~ 1 1" '.: .

.~~: b1~, of this Complaint. . .

~6·. . ?42..Defendants,and ea¢h ofthem, had a: duty. to U$e.due care in their handling, use,
;. "" ...," ._~.." •.1 .- . '..' . .

11 .~con""1, dlspo.sal) rele{1SeJinve.,u.. "ganan, Char.a~ter. izatiao, z:eriloval, aPd !eJ.l!:.ediatiQ.n of

Jig " s sUbstances at, and asso<:iated with, the Property. .

jj :,; .. ", .,,' ;'43. Defendant~, and each.ofthern, knewo~ s.hould have known·that theirfail~ to "Use
, ,I' . ..'¥, ~~~ in ~hes~ matters would result in cont&min~tion ofthe 'sOil and groundwater in and around

. 21· ~"'P~rtY, spread oftha contamination, and damages to MoCray.,

~ '.' ,~44. Oninformation and belief, D~fendants were neg1ig~t, ~eless andlor reckJes~ in

'13 'the~ling, "Use; sto~age,.contr()l,dispoSal,· release, investigation. characterization, ~rn(),:,al and

$4 .~tion othaiardous'subst~~s ~t the Property. Th~it'negli:g~nce i~cl~des,. buHs not limited .

is ;,:(a):~ilure to insWI systems and. establish procedures to prevent,'promptly detectJ investigate

~ .~ ~ediate ~ntamination; (b)'failij1'e to promptly notify McCray ~d the appropriate' .

i tt ~::;::::::::::::::~~~:::::::
1 i r
, Rimn & 'nIdrIfr.~ ., I

· '"1

_.";.~

r·
I

"

I
!
!
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._ ... ..:.-.

'il: ".:." ,- '.' ~.'.:'; ..5,. As a directl proximate and foreseeable result of.De~endantst conduct, McCray has

:t. ~.~: ontinue to suffer general, consequential and c'ompertsatory damages, as alleged above.

j,: '. :>"~ .,:.... 6, McCray t'ese~es the right to obtain injunctive remedies as alleged I1bOve. .
':1 .... -:...: ... 'j . .'
4 '. I TENTH CAUSE OF, AC1]ON

; ..... ::..·«:ontinuing Private Nuisance in "'?iolation ofCivil'Co-de sections 3479 ~nd 3481
-r .. :- ". '. ··C. :.j , .

6 ; :i against all Defenda:nts)'
: i .
t ~ ~ .. '. 2tt7; McCray re-alleges and incorporates by reference paragraphs] through 246

~ 'iml~ of this Complaint. ' . '. ,

9. ' .. ~8. Defendants,: and eaoh ofthern, caused the release of hazardous subst8.nce~ ~to the

.1~:' SG~ ~~oundwate~ a1and aroUnd the Property and created a nuisance, ,Defendants, and each of

. .~ : . ~-" : '. '.' ... '. . ~ ....: " , ,". : ..-' '.' , . .

l' .'~'. led to promptly and effectively remediate contanunation ofthe soil and groundwater at
. h <:,:,' \.:f,i~i!. ,.' , .: . '. .... '. '. .. ". ' .'... .":,
11 :d··.. iated with the Property and have thereby allowed the contamination to migrate through

~, . ~ , ." " '. . ....
13: 'tI:1e d:· t the Property and intothe waters <?f the State cifCalifomi~
, ~ , .

14' 49~ Def-endants' actions c~using miisance cOntinue to damage the Prop<irtrand McCray

It! oB~·: I, basii Eacl1 ao~ andlorthreatened release andInigrntion ofhazat'~oussubs~6e
. ~.

1~' .ation gives rise ~ a new cause ofaction until such time as thecontiuriiniUiQn.is
I. .' "

'1~' :~p' 'ly remediated. ' .' ..': " ',. ' '

i~ .::'::t d··iso. Defendants'failure to timely abate the ~ontamil'lation ~as andwiUcomi~ue to '

1~ ~' Propmy, the soll and groundWlller beneath !he P~PertJ.: aM~embYpropWes. and

iO . 'on a daily basis... . .
:i: .;-1:'( ... ~:~: . . . . .. .
~l': " .. 51. McCray has r.epeatedly requested that Defendants. and each ofthe~ abate the

~

.,
I

i
"

i
"

':'" .i~. l. ~:.....~

, ation. However,~fendants, and each ofthem, have falled to do so despiteth~ fact that
';':: -'"';"',\'.;, .'. <...'. . - - '. ' .
~ .the ," ination can be abated' using readily available technologies available at a reasonable

.-:14 ~ 1 ' ". .

k .~.: ". '-, i52. As a direct,pr:o~imate and foreseeable resu,lt of D~fend~ts;conduct} McCray ha~
~~. '~g~nerar; cofillequential and compensatory damages, as' ;Ueged a.bov~. .

t :~;.,.,.::.: ~'153. McCray'reserves the right to obtain injunctive remedies as alleged above. '

1~",11 II ~fi/;!n...~J::· '-',,:;:~::,:..,! .

i .'~-"'f.~
,.~--' ..'- ~I
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".! ELEVENTH CAUSE OF ACITON
I I 01

~erm~nent Private Nu:isance.ili violatiO'n of Ci'Vll <?od~ seeti"<Hl$ 3479 IIDd 3481

i against all Defendants)i

. :·"~4. McCray re~allegeg and incorporates b.y reference p'aragraphs 1 through 253

incl~l of this Complaint.

, -42-
COMPLAINT

I
j, .

i

I

• . I •

6 d5. McCray did ncitknow or have reason to suspect the exlste1.\.ce of the alleged

t _. " •otion and reoultlng nulsanc. UDliI sometime in .00,. McClOY is justified inn~ baYing

8 . .'. d the contamination earlier, because the contamination was ~tively concealed by ITT. ' '."

.~ .atttd. •·ved subsurfa<Xl' contamin~tion ~ot apparent upon -visUal'inspection, and McCnlY did not

lc)'~'~',~ etion sooner because of ITT's representations,includtng its promise to obtain a C~no

ii', '. .' 56. Defendants" failure to timely abate the contamination haS arid will continue to
.,' • I ','. •t~r Property, the ~o~ and grooodW1\le' beneatO: the P~perty and nearby properties, .and

:~ ~7' McCray ilaS repeatedly requested that D~ft,ndallts, and each oftheto, alla.. thO

.lk :ttui .. : cauaed by the con.tamination" but Defend~ts~ and each ofthe~, have failed to dQ so,

17' ..:. ,'...~ ·~··~58. As"aditect,proximate and foreseeable tesultQfDefendai1ts' ~nductl McCl'ay has

l~ ~general; consequentiaLaod,cj:mipen$~tOry damages,~ atiogetl above.

l~ .":' "259. McCray reserves the right to obtain inj~ctive remedies as alleged above.
: .. ~ . ! " .'

2fi :..... '. ,:~·,I·. ~H CAUSE OF AC:rION

· ~~. . "'. f~ontin~iIi~ rUbli~ Nuisance in violation of Ci:vil. C(lde see:tions 34~9 and ~480

· 21 i .' against aU Defendants) . .t: ::.:' ::*60. Mcc..y re'oIloge, ...d\nco~...tes by reference panIgItlpbs itlrrough 259,

24 ~,of.this Complaint.· '. .

~. '. ~61. The above d~scribed nuisance is inju~o'U:;l to pubiic health, and isspcci~lly injurious

~ tU ;:':' ~.~ ay, including its.affect on McCl"8.y's ability to develop 'andior rent out.the·:P~opertyand
i

±.1 .1m3. . ed McCray to incur costs and expenses to investigate: assess, monito!, remove, remediate
1 . ..-

·# .~r·~t'; the yontamination, and lost profits due to McCraY's'inability t~ fully utilize or'sell the
; I

R\ltlI~ !.'T~Q~uJ. . I
~(QfTI'3Y8 • -I' .' .i

;"~~Ol
~ .~.~.:. I
I ._~!
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._._..:...~-'---+'--'--~--------,.,~--------':"_-
j

I
!

!,,

:i.: : ,.: I

I
".. ~.--......-- :~~~: ~.: .:;:;-:; ~'~:~~~1

. " '['. i,.!
,
1

,~;.~~ .'

j'; :. ,.:..; ,:~2. Def~m~ts'~~tions causing the public nuisance continue to ~am~ge the property , .

.3.:: atd~ray on a dally baslS. Each actual 'and/or threatened release and mlgtatlO'n ofhazardo~s

.', ~" ~contamiriatton giv~ rise to a new cause of aotion until such time a:> the cOhtarninlition, is

:.S': .~~IYTemediated. :. '.' ,

6. ',:' :' : ·~::,<;,:ik3. Defenda:nts' failure to ti~elj' ~bate the contaminatiqn has and will continue to .

j, :~'~e provert; and the soil and groundwater beneath the Property arid nearby properties, and .

$~~on a daily basis. ' " ," .' '., .

r: . ': :~~. Any hardsWp imposed on Defendants in abating the con~ination would be

l~ ~mW~ as evidenced by the fact that Defendants, and each of th~m, previously promised to
.~ ." ;....~;>.;.: .:.1 . . .. " .

1r. '." ,ethe contamination, 'and because' Defendants have never cont~.sted liability. .

. l~', ' .:' 65. M~C~~y ~ r~ea~dlY rcqu~d that Defe~dari~~ ~a each ofth~fu, abate the .

Ii: :~ ...~" .': ".'_; atio~" Ho~ver, tiefe~dant$, :~d eachofth~,' hav~'faiJed' tod'o so despite the fact that
..;~.' ,; .,~}~"·:.-:l~';"\' .'.:. . . .' .. :. . . , ..' .,.

1~' thernination can be abated using readily available technologies available at a reasona.ble
~~ 1:'; "-;",".~.::j.::.j",' .. '. .

.~S: :oost," I . _ .. .

..:~~::~~::::::~:::::::~t::~~:ndU.' M.cmyh~ .•.

18, .' ~ 67. McCray reserves the right to obtain~nj1.U1ctive re~edies as alleged above.
,J . _

1'9 I ., .THl'RTEENTH CAUSE"OF ActrON

~ ,,~-:,:::..:~;~'Jpcrmnncnt P~bnc,NUisan~e in violationof.Civil Code ~ef;tio'n~ .3479 and '3480 .

2.!,_ I ' against all Defendants) . .

~ . i68. McCray re-alle~es and inoorporates by reference p~gJ;'aph's 1 through 261~ .

:is ~1 ofthi, Co~Ii.ini. . . .. .. . . ...

~ ,:.-, ;': "?\ 69. '~~cra; did' n~t know or have reason to.suspect the ~~iste~~ ofthe nuisance until

~ ~3. ~CCraY.iSjustifiedin not having discOvered the contaminauonear!ier,b~~ the '

~ ~",,"on.WES actively concealed by m and iJtvolvcti,W>surface contamiuatlon~ aPJl'Ient

~,upon, ual inspection, and McCray did not file this action s09llet because ofTIl's '

Ii .~tations, inc!udiJtg its promise to obtain a"no furth~ ~ou lettee." and because 0;the

Ruta~ ~ \1lC~. t.l.
ettorno3yS .r-i'
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O. The above described nuisance is injurious to llUb~ic health, and is specially injurious
,.~ .

, .. y, including its affect on MoCray's ability to develop and/or rent out the Property and

~~ ~; ...:.;; McCray to incur costs IU).d exp~nses to investigate, assess, monitor, rmno~e) remediate
i: ..:'. . .'

$'ar-id' '. ~..,.. the contamination, and lost profits due to McCray's inability to fully utilize or selLthe
~" ..., " .~~~~~ .

r.:.. 71, Defendants' failure and refuSal to timely abate the contamination haS dartl.aged the

•.! . .',' and the soil and groundmtElr beneath the Property and nearby properties.

~: ';. 72. McCray has repeatedly l'equested that. Defenda~tS:, and each of them, abate'th,e

1~: .' ": arion, but'qefendants have failed and refused to do so.

ll: ~.'.-::. ·:-~73. A~-~'dii:ect)proximate 1'Uld foreseeable result of;J;>:f~dants' oonduct, McCray has

Ii': . ' general, conse;q~ential~d co~peusa.torYdama~~s,.as alleged ab~~~; .

1~' ....'.. ,).':1::.:
1

74.. MC~ray~ese~es the right to obtain inj'U!l~tive remedies ~ !I.11eged above.
;::~ ;.;':~ :.;?:,... ; .' '" . . . .. : .; . . . .

l~>! : ...,;';/' FO'QRTEEN'l:H CAUSE. OF A&?J.ON
liS : ,. ...• (CQntinuing TrespftSlJ ~gllblstall Defendants)

1~: :.: :··:~··:47.5. McCray re~al1eg~s and incorporates ~y reference·paragrap.hs I through 274.

'Ii? ~) of this C~mplaint. . ... .

Ill' ;.....;·~·l76. Defc;:~dants,.and eachof.fuern, caused the releaseofh~d'ous substances in the soil

$' .~ ~~d~ter at andlU'~und the Property wi1liout McCray's consent. . . .

.~ .. :. :';'·"~~i77. .The trespass cr~'ted by.the contarriination hnsand continues t~ affect.McCray's .

#. ~~ develop andi~r rent. out'the PrtliJert)' ~d has ca~ed McCray to incur costs ~d e~pcnses

~, .:'~:Y~':~::::~:~:~::::I:'~::~ ~~_j"~~,~.lOSl~OfiW
24: '. ,.p,78. Defendants' 11lJ!ote to 1imel~ .~.te th.e ~.i).Utrri.inatiOn has, and will contlnuoto,

~ ~ the Property and McCray. ... .

:U :~791 Any hardship imposed on DefendantS in abating the contamination would be

.t7 ··iii.l)·as ~:yidcmced by' the fact that Defe~dantspreviously promised to·remediate the

~: ;~nation, anil b=l"'" Defundanw havenever oontoste<t liability. .' ,

Rutin & l\I~, .J..- ': .!" ~'II .
attorneys tt "'1: t, ;~, -44-

; ;~:imQl1l? cOMP4ATNT
: : : ~f ::'::~:'1

...... ....
. .:.., ~ 1:~~e:1

I

I,



.,~'"

/'

;\

: ~~..::I)~,

•;,

'I ,!: '" :~o. McCrny has repeat<dly requested that De.tendants, and each of them, aba.. the

i"";: tion and the trespass. Itowever, Defendants j a:ndeach~fthem; have failed to' do so

'~. "~'.: e fact that'i~e con~ination cgn'be abated using readily aval1aoret~cMOlOgiesfJ.vaflable
. " " .

.1

,
4ata nable cost. ,

~ " : .. ":·;;~81. As a'direct, proximate an.d foreseeable, res;.ut ofDefendants' conductt Mccre.y lW.s ,
',. ." ... .,J .' .

. ~: 'j~~general;consequentia1 an:dcompensa~ory dam~ges,as alleged above. '

~ ,, ... d82. McCray reserves the right to obtain injunctive ~rnedies as alleged above.
'::'. 'f:,. ••

,8::' ...,. 283. On information and beIlef, Defendants autboriz,ed or ratified the conduct oftheir
. " ~:.~ l . ",
~';~:~hOma:de the concealinents and partialsuppression-s offa.ct. Defendants' cond'tict ocCurred

Ib' lOVet .ixtended period oftime as a knoWing, intentional pl~ in willful an~ conscious disregard

1~: !ror~ w,pub'Hc health'~d·s.;futy, as well as the' rights 'ofM~Cray. Defendants' conduct was
"

OPI~~e, traudclent and/or malicious. 'Accordingly, McCr~y is~titled·· to punitive damages in

t to be proven at trial.

-.4-5-'
COMPLAINT

1
~' ,':' ' . ~·:'''~I

~ : '"
, , 'J

'l:S. ';,' " T (Permanent Trespass 'against aJlD'Cfcndanis) ,

1~· ;~. :::,: "'·:'·iS4. McCray re~a11eges and incorI>oriltes by'teferell~~ paragraphs 1 through 283,

l~~,Ofthis Co~~l~~t.· ,',," " , , ' , , . ,

l!~, ., ' ~85.", Deie~dants, arid each of them, cauSed the release ofh~ous substances-into the'

1~ ':,~Jif~&'Olindwater atand aro~d ~he Pro~rty without Mctray's consent,. ' " . ,

20 ::,: ,·~;~t86. McCray did not know o~ have reasoliios~pecnhe eXisten~ of the alleged trespass

~~ ,:~t1T~i ,McCray i~ justifiedln not haVing discovered the'contan:tination ear1i~! because the

:~:;::!:::;:i::::~:::;:::=::~~not--
~ ~tati?nSI including itJ) pro~i:leto obtain a "no further a6ti~~ letter." and becauseotthe '

~ rolH:Dg~greement. .

,~ ,i87. The above,d~scrlbed trespass has diminished the val~e of the Property and has and

tT ~~.$-i', c~ McCray's ahilitY to develop and/or rent out the Property and has caused McCray to
.i::· ..' '. ". . ' .- '. " '.
2i ~. 'sts and expenses 'to investigate. 'assess, monitor, remo~e; remediate and abate the

ArJ"'ll.l.1'Udiii<IA.r ::.. ':,:; >'!i.~:.

GllorroYi>. JIlwl .' =t''. I
, 9ml 3I1fJ/fJ9

: . :: '.L:.".:.: :)::.
-----i:f--;.: ", -------- --"-------'--.!...'__-e..--...... -~ •
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. :~ ~ !~a.tion and' lost profits due to McCra~1 s infiqility to tullY'irtill~~ ~; seli thl;: Property.

'k:~ ~'"~~~, DefendantS' firlJ~. to timely abate the colll~on has caused damage to the

~: ~~jand McCray.

-.: . .'.9, McCra~ 1}as rePeatedly req~ested that Defendants, and e~h ofthe~~ abate·~}'4~on and terinina~ the tresr'..... .. .' .

~ .. :: '." .: .:'~. .As a.qitect, prbxhnateand fore~bleresult ofDe-f~ndantst conduc4 McCray h~

r. ;~lgeneral,oon~~ueI'1tlai and compensatory damages, ~ alleged abC?ve.

~.:. '. :.~91. McCray reserves the right to obtain injunctive rc::medies as alleged above.

~; ,: ;i~~92; .On inforntatiort and belief, Defendants authorized or.ratified the .conductoftheir

'l~' ~~ho made the conceWn;1ents and partial s-uppressi0l1-s 'of:fact. Defendants' conduct ocCUrred

li;~:~l){wI1dedpeti~d onbne~aknowing, intentio~a1 pI~.irt wil1fu1~d'consdiou8 disregard: .

l~; ~fot*:tt\', public h~th;.and safuty,as well ~ therlghtsofMcCray. Def~danta' co~duct was

1~, :~~·~ve. fraudulent and/ormaUcious. Accordingly, McCp:ty is entlt1edtopunitive damages in :

1~, :~'~~':"";\;'l~'~t to be prove~ ~ trial,. . . .... ..'.. '
1~ : ,'" .. ',! ' , .

'l~. ! .,
16'. .' ) :. SixTEENTH CAUSE OF ACTION.-

.: ~·.:i:'-':·':~

117 ..r. (Waste in violation Qf California COcle ofCivfl Pr.ocedure section 732

'. l!S' . I ·agains.t an D~fcndr.Dts)

~ . ·*9a. Mc~ray re·alleges and incorporates by ret~renoe par£)grapr:s 1 through' 292,

~d ;ilii~! oftliis tOtn~]aint. ." ,
:' '. ,;:....,;. ~·b1"1-.· ......::. . : ..' '.. ' " .' '.. : :: :'. ". " ' •.

2.:1 . :~94: Defendants, and each ofthem,'were under a duty,to preseiVeand protect the' .

~., ~.·in ~ccorrum~~.:Wi~ 1hei~ obligations.u~der the; 195~ ~nd 19~6 ~~ses, and ~~re te'quired

:ij' ~'~~oa"oid'using the Property in a manner tha.t cre~te$ waste. '. ..' .
i4 ~.::; ::~~,~o~95. DefeJ)da~ts' ~~nduc~ in,ccmsing and concealing the relea~,and allowing the spread,
. , • I .

.~ «~OUIil substances'in the soil and gteimdwaW at the Pro~rty. an.dsurrendering the Froperty

#==i'of~.ge and diSt'ePai.t has ~~ltedin w.aste'and d~.ag~ the Prope.rt.y, sUbst~tjaUy
11 tmg Its maxkct value. ". .r;: . i . . . . .

..."' :- '~!96. '" >direct, proximate IOld fores~le rellUit ofDefend>IIl:!' conduct, McCray.harl

~tQ{J!{JYS [. '.,:'. ,< ~ 4V'
• . ;. 01

i. " ~ai:1~0J09 COMPLAINT

.:. :··:··':'I"'r."'l~

j
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'.1 i: '~~i"~;'general' oonsequen.ti~ and compensato;d~ages, aS~{1eged. ab~ve.' ...

l' 97. McCray reserves the right to obtain injunctive ;-em;edies as alleged above.. . '. .

,: .' .:' .'. 'I ,.. SEyjNrEENIH tAtlSEOX ,,"eTlON .

4.. ..'. "~ecoverr of Damages for violation ofHealth and Safety CO'lJe section 25359:7(b)
'. . :.,
S' , ." 1 against all Defendants)·

.,,1

~~ . ··~98. McCray re~alleges and incorporates'by reference paragraphs 1 through 297,

,~":,i¥~, ofthis Complaint. '. , .' ",

~~. ~::'.....:. :~99. Defendants•. and e~l:tofthem, through authorized agents and representatives

~.~~ F. Daves, lIT's in~house'onvironmentallegal counsel, Bennett Leffand JeffMello,

W,~anager, ofEnvironmental Safety and Health ';'d T. Olmstead. Vice-President ofm

1il' . .: ;'~.,,~~.~ lion Management In~.• ~vere aw~' ~fth~rel~e of ~ ~a~en~l amo~tofhazardous

l~' :mrbs~s on~b~neath th~Property and ~owingly ~nd willfullY failed to providt;proper

1~:. \1ti_'~otice. of such to McCray as required by Health and safety COde section 25359.7(b) and ,

l~ ~15.2(b) ~fthe 1996 i~~~. .. . ,'.. . .'C .

li~· '·$90. As ~ direct, proximate and foreseeable te~uit ofDefend~ts' failure to report the·f;t:i:::::M~y bassWterod generai,OOn>Oquenti,land c6mpens,iOIY

. ;. ,I· .'

• . $01. In addition, McCray is entitled to oivil penalties of $5.000 for each violation by .

n9 ~nts. and'each ofthem~ under Health and Saf~ty Code ~ection 253i·9;7(b)(2)'(B).
, •.. .. I'.! '" .20" ~ /. " .

.dl. ,';" '~!:."·~~:;;I " "PGHTEENTH CAUSE OF ArnON ' .

. ~".,,::~::..\:'li~ecovc~ ~f CJean~p Co~ts underHealtb 'an,~ Safety Co~e section 25300et.seq.

~ :'" .. ~ '~I ", Ilgll~nstallDefendants)
i 4.~: 'h:-."i!l •

~"." ' .' '$02; McCray re':'alleges and inoorporatesby reference paragraphs 1 through 30~,
i'; j '. . . ..
~ ..inel~:ofthis Complaint. ,'. ...: .

¥: :':":';::]03. Def~ndants, and ~aoh Qfth~~ purchased;·gtore~ ~e~, lumdied, generated, treated,

# ~'ted, disposed ot;'controIled, discharged and/or released hazardoussubs~ces cauSing ,

~(xm~~on at and around fu~ Property. '.' . '. ~ .. .
i ..:. ~~)~ ::.. ..1 . . •

n\l'l;l1"~,~ ':
Iltrornoys:" IllW t", ~..',

" , 01
~ '. " 3/2i)/09

.: .::; .". ...,J .

I,
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t· '~04. Defendants,.lUId each ofthem~ are liable persons, as defIned by Health and Safety

". ~;~ Coae:'~tion25323.5t for any. contamination at or aroUnd the p'roperty.and in the groundwater

~.; .~~.~ Propelt)'.
. I

,J ,05. Although McCray did not cause or contribute to contamination at or around,the

.~ ~ ,:Piro '. :' i McCray has .i~curred and will c.ontinue to incur costs arid expenses :related to the
,

~.; '," '., :',' tion,assessrnent, removal; remediation and monitoring ofcontmnination at the PJ"operly.

p .:',:~ ":j 06. As a direct, proxima-te an~ foreseeable result ofDefendatlts' conduct, McCray has

.!8. ~. general, consequential and oo~pensatory ~amages) as alleged above. .

is!; $07.; McCray 1S entitled to indemnification from Defendants, and each of thein, pursuant

~O· '.to H~andSafetY Cod~ sections 2536;Ce) and 25323.5 and related provisions for the costs and

.~. ~~~"~oo~, ,~orred ~'~ ~OIlr 'eiMod~ the~~~"'"~sme~4removal,

~2, m Ion and momtonng of contammation at the Property.
. -, ':::'; :':'~'~i -}I, ': .
~3'r NINETEENTH-CAUSE OF.ACTION

I

J4:, I.(StatU'tt'1ry"Indc~nity'Und'cr Clliifornhl Wat~r Code s.~tion ~30'OO, et seq. _
,' .. "'~<"jis ,. ,". ", ag~inst all Defendants)

~~';;">:"']':l}08~ McCraire-all~ges at].d incorporates bYr6feren~,pa1'agJ:aphs 1 through 307, .

.ii ~~l~e; ofthis C~mplain~. . . . . . '. . " '.

~;8 .".::. ~-~09. Defe:nd~ts, and ea.ch ofth~m, :intentionally, negligently or wrongfully caused.

1!9 ,~us silbstances'to be d~~Q~ited or dischBr~ed in or on the ~atersofthe s~~ ~fCa1if~mia in
. :; ·~\·;l .' !'::"\,,J". .' .'

20, :'ft~ that threatens to create or has .created a condition of-pollution or nuisance.

H.' ," :;':;"':'.'i~'~t 1O. McCray did n~t- ~lease, deposit' 6~disch~ge the h~o~ssubstances at OJ: aroUnd

k :k"P4er~ lInd is 'therefore '~oi responsible'for a~y conta.llli~ation arnuisa-nee at or around the
'. . I . , .. . . .

h ~'~. McCray is thus entitled to indemnification and contril;Il;ltioli from Defendants, lll1d ~ach

..14 ',bf~, pursuant to Water Code sections 13000. et seq. for. th~'cost~r~d expenditures M"Cray

is * 0' willl.OIl' i. OOlllJeetiO~with Investl,gllllon, I1lOnltoring, "";'0\'01 "'dim

~~: ..... tion ofcontaminatiQ~ ili'the waters ofthe State QtCarlfomfa ~d any administl:ative and/or

~7 cltii~tiesimpo~cxl on McCray as a reSult ofDefendaQ,1s' contatnination ofthe Pr:operty.
:. -, I .

~ :~,~:,~,:~,:.j
"'utln 5 ll.l'*'l'.~ . !

. aitflfll9yS-if Ia'wl,: •., .~,., .!

. I
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1 ..... ./ TWENTIETH CAUSE OF ACTION .

2(l:l"'c~mpetiflo. Under C'ur:mi'. Busin"'; ••d Prof...i••• Code Se<tion Inoo, el .eq.

3 .. ',' .. ' , aganrst aU Defendauts)

'.1- .' . ".: Jl1. McCray re-alleges,aI1d incorporates by refe'rence pamgraphs 1 throu.gh 310, '

S ~,OfthiS Complaint. .:... .

6 ..dJ2, Defendants rrr violated BUsiness &'Professions Code section 17200 by, among

. 7.,~;~•. engaging in thecon~uct alleged :move. incl~g withoutliInitafion, ""fairly, .

. g: a~lY and fraudulently making. authonZlp.gandlor ratifying s~tements.that .they knew or

~: )~f~~ve knoWn ~o be false and untrue about the cause, nature, exten4 ~vestigatio1'l and

It: ; . ' :. ion of the contamination at the Property, and deliberately withholding infonnation from
.. :

·11: ~.'" , ..' thereby actively conceairng the'extent of the c'OJitamfnati6nand the existence ofpotenti~
:.'. : : j. l",~;.~::~; '. ~ .'.. . . . . .' .: .' .'

]~ ;ar.eas.' concemat which'envii-onmontal investigations'should have boon cOnducted, in violation·

l~ 'Qf.~able la"':.
". . .,j "',' " . ' :,:' . - .... .

14 ' . '13. McCray is entitled to restitution ofall atnounts·Wrongfully obtaine9 by Defendants,
",. : "x:'··lo:':·· ,

)'5' ~.,~,,~:. of them, as a' result,oftheir unfair,utilawful and fraudulent busin~pr:actices, and to
. .

e remedies, as alleged above.

:

I

.:; ~'..r:.;',' t\
·17. _.lrivENTY~FiRSTCAU~:&OFAci.iPN

.is'':' :.:. ''':~'1 (Negligence per 8e ~gl1in8t all DefendantS)

l~, :;'>~:·~14. McCray re-alleges and incotpOTates bY reference paragraphs 1 through 313,

20 ~~ of this Complaint. .. " ," ,

··21 ..~. ;'·;''-':::'.i15. Laws, regtiJations, ordinances) rules and orders such ~ those conudned ~n the.... '" .. , , .

·',. .-= ::M...·: .~.: l. ~·i '.: .' '. ..
22 ",~. . '~. ia Water Code, California: Hea,lfu. and Safety Code, California Civil Code and California.

23: ,~:, j,i ~'::: s and Professions Code are intended t() prevent environmental contamination, a~d· i'-rit

24 :~ 0 provide teme~iies, including requiringthe inve:stiga~ion)r~ri:IClvaI and/or remediation of

2~ ,~ :';8.: amination.
• ;" I'.:' or ~'I .• ' .

:26 :, -~".~ 16. Throughout their possession, u~ and/or control of the Property or the other .

.~:::;..., t> oortiml, D.r..~",.mid oachof'hem. ...... oblig~t«1.; oomply with ailapplieablc

28 '~.'. gul~.tions. ordinances. :rUles, and ordel:S ofevery state and federal governmental agency
- ... ... .

. 1'l.~n&Tu,*",U;lI '.: .,: :.J . .
s((orneys-lt /(iW.:";j"..,.;. ,~;, .-49-
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'1 ' .. ,:..~ .::.. ~,,-... isdiction ~ver the'Prbl, and/or Defendan~' conduct in conneotion with the P~pert)'t
2. :~":,!"",,,::, l without limitation, thr~~ifOmia Water ~odet the CaIifOtrrla Civii Code, the California

.3:' ... ' :~.:':' v, and Professions Code kd the California Health 'and 'Safety Code. McCray is a member

4' <If~< ,ofper,o,;, for wItdoililre protl:ctions ,Ueged in thi: pr.e.ding poragraph"""" adop~d.
S' : ," ....... ~~: 17. Defendants' conuJct failed to comply with the California Health and Safety Code,

6 ~. '-, ',' rnia Wate~ Code, the daUfornia Civil Code and the California Business and Professions
• 1

l' '~iiii: hat, among other thingJ alleged in this Complaint, Defendants negligently, caJ,'elessly

~ ,:tjldesS~Y lumdleil:USed,~. do tnmsported, twitetl"to~d. CO~1ro1.leil. dijposed of,

9 .' In~estigatc;ld,characterized, and/or removed haZolU'dous substances, fatled to prevent
, . .' .. I

10.:'. ". .: d discharges ofhazarltous substances! failed to install systems and establish procedures
. • ..... :.., ".Ii.' ... ' ", I ." . '. .' ." '. .' '" . . ...

11' ~tt;,":"? ' t:~ot1tamination by hazkdoussubstMces, failed to inst~lI systettts:and ~stablish'

Ii: .·.~~~~h;:~i!;~ 'es ~o pro~PtlY'detecZ'i&v~st~ga~' an~ rem~i~te ~n~i~~ti~n by ha~d~us sUb~ces,
1i: ,j~dfr:; ~r~mPtlynotirY'MOC1'8;~and the'appropctate govemme~tal ~ufuo~itieS ofcrin~~iuatio~ et'

" . I . .

14' ,~~ ..;.;; ,; .:. erty, and faii~ to Pro~b~lY and effeotively investigate·'tind're~ediate ¢Cjntamlmition.at the .
". ..' . . ' I . . . . .'

1'S : '..:' .". . I . '.
. .;"' "J:~ ~: !;~l'~ .' . '. -.'.
16' '. 18. As a direct, pl:oxupate and fo~seeable result of'Defendantl' conduct, McCray has~

'.. ' :,,.) .. I .

11~ gen'<Sl. CoJ>8eq\lett(iAI !md"""'~ry damages,.is 'alleged above., "

18: !:fJ·:~~·l'~.19. ·McCray rese~~sbe rightio obtain injunctive r~medie;aS aliegedapov~,
19.;;..,:;,?~~·~;::jl· ~N1Y-SEQQNri CAUSE of AcrriOl;i ,

20' :;{'(~~~~""~" (Dioi~ratorY Relief, ~gairistall ~ei~~d~~'tS) .. :' .,..

21... ;,'..:,: ~..•~ 20.. MCC~y·~~al1e~et and incorpo'rates by refer~nc~ P~gi'~~h~'l thr~~~ 3i'9
J

. :::. .~.(.:. ~':i~lj , '. ..1 ..' .... .I •• " " •• ".. •

2Z. ~•..: ' o;fthis Complaint.·1 '

~ ~!i, r,•..~~: t~ 21. As"a result of the 'rorogOing, there exist numeroliS actionable ~ntroversies between

24.. ~J'~'. r~r,t ,. on the one h~d, ~dJefenQan~, on the',;tber hand, Co~cerrrl~g ~eachp~, s riihw,

~:. ~~ bligations and liabiUtlek arising under the 1958 Lease and 1996 Lease and applicable'law

,~ ..' ::, g the environroentai '~~dition of the'soil and groundWater at and. in the vicinIty of·the ,

i1 ,;',;.;~r:!"li<:C·. (includi~g Otf-5it~gi'obdwa~t c~ntamination:), r~stor~tio~ ofimprovements at the
,,:' I '.'

28. .':, .,:: ,and liability to othei-sJin.cluding govenunental and p·ri~ate· interests, for'personal
.. I

Ruun nu..,w. . ". '.. ~J ' J

~_.u~, ;~ l~.-:......_--;:c:-=o~~;::;;0.::--':"":lNT=-----'--~-_-,,-.._-..-_.-~
. -:-.\ .(I !
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:j:i'\i~~odiIY injuries. pmp.;J damages, I~ profits, damages, Thes, penalties. and expenses and

2 :~.•:: nvestigatlng, 'an~lYZinJ monitoring, removing, remediatlng and/or abating the
""'<:;'.. ~;, f

3 '. tion.

.4 :'~.::" >:.:,~~:22. The controve~sies ~equire a jUdicial determination ofthe parties' resp~cti-ve rights

.: s: ~;~:s with respect t~ o~e ·dother. A judicial detenninat~'o~ is necessary to avoid ~
. :". ...: ~~: i', , . , .

, .6 -..... : .... ity ofactions and possible inconsistent results. '

7" . ·~23. Paragraph 29 ofJe 1996 ~epto'VidC\d that ifany party brings an 'action to d~la:re '

~: 'jder the lease. the prevJung party 'Iball be <nti1Ied to his rea:!OMbLe attorneys' fees.

9 .... :':" .:'. 24.. McCray bas incu~ and ~ll continue to incur.attorneys' fees.obtai~ing a "

10- ~~. .on of the parties! rightsJand duties under the 1996Lease.· •
, : .:,: ..I ..·.'~.j . '.':. ....! .: .: '.' . ',.. ,.'

II ...,.J PRAYER. . .
- I I , . .' , . .

.ti ':. ~ :::s':~ER:sFokE~ M¢C~~;~ays'f~r j~dgroent '~~~inst ~iD~fen~t~. j~intly'andseverally,
13 '",gs: "'1 ' , . .' '" , .

'14: .' .'.' -L' .," For ge~~a~;:~fuJ~~satory' and'~ori~eq~entiiU dtUri~ge:s ac~tding 't~' p~~ol ~t the '
r~~'¥i~dal~ in~IUdi~g~ With~ut'~iI1!itation: .., '. '. . '.' :: > .. :. ....'.:. '. .

.:. -rl' ·,:.r':;.~;1 . .- . '.:.. ' '-." I· .:. ..... . '" ' ,,: . , .
l6 'I' (a) ·.all costs 4nd expenses to investigate, analyze, tnonitor.remove,·remediate,

.Ii ~~r~theon~l",'OnW •.andi~PnOftheProperty" htcIUdi,.•~:tiies~i.la~d .. '

18." ter, and ifn~ceS$arytEte off-sIte soIl and .groundwaten:; , _,."
-.. '. I.. . ,......... .

19 . . , (b) . . all costs tbdexpenses ofcons11ltants and attoineys' engaged.by McCray to
• • .' I, .... "

20 ·~W;1 efendaritiCnon) compm,anoe with'the 1996 Lease.and.to.investigate and remediate .
, . .', I ' .

,21 :::. .. ':nation and enforce the 1996 Lease; . ,
_.'1 .',: ... !: .: . . '.""

,ii·. .! (c) all costs ~d expenses to restore the improvernents at'the Property to the

.~. ~n;..q.ir"d_ by the 199+"e and ;958 ~.;. . • .' .' .

24 " . ..I : " (d) .all lost r~nt caused by Defendants' failUre to surrendeJ; the Property. in the

,is .~n ~quired by the 1996lease; : , , . .. '
.,.': - . I . .,!.. ". .. '" .
26 .! (e) all lost ptofits suffered by McCray resulting from Defendants' Wrongful

-~i ~in co'nta~fua~g ihc·~perty. thus inteneriilg~~ the'Mgh'den=sity ieside~tia1 use .

Zg' :M' .~;~1 intended to make o{thh PtQPerty and ~djacentptOpert;. folIo,wing expiration of the 1996
, ~ "."~11&Tu*r.1J.1' : .. '. , .J It" ...,

•,,_..... i~.k I co~tAoo
--,- • +I"__.J... 1, . '.

. ~.., :.
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By: .' " ,
Mark B. Frazier
AttomeysforPlaintiff .

,McCRAY DALE WAY PARTNERSHIP•
LP. "
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·2; , .! (f) the di~i.nh~iOD in value of ilie Property; .. . .' . .

3: c, '.'" (~ othe< ~du.ts owed pursuant to the 1958 and 1996 ~aso,: fl1ld

:,4: ' (h) other dJages according to prooht trial; . .

·S:' .....:....~. 'Forpunitive~kes inan amo\.1ntdetennfned.atthe time oftrial; .

·6, . ";' .. ,~. For a declaratio~ ~f.rights; .

1: ,~ ~. For injunctiye ord~rn; "
". j I

g..,: " .... ,~ 'For prejudgmentintertst and costs ofsuit incurred; •:

9 ; ':. . i For attorneys' feek' as set forth in the 1996 Leaseandloras required and permitted by, J I .•

lll~:'~t I
:~,I' For ,"ch Oth~ lint furth"nollef as thi.CoUrt ";oy doomjust and prope<,

Ii :~::'~Iarch~t2009 'I'. RUTAN'&TuCKER,LLP"
. . MARK B. FRAZIER
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6. On or about November 24,2008, Latham submittedlo the Regional Board
various materials responsive to staffs requests made at the November 3 meeting, including
affidavits from three individuals having a long work history at the site, dating bac.k to the ITT
era. The letter summarized the options being considered by the agency as follows: (1) rescind
the Order; (2) amend the Order, or issue a new order, adding or changing parties; or (3) a
combination of the above. In subsequent communications with the agency, the agency never
disputed our characterization of the options it was considering at that time. We urged the agency
to rescind the order.

7. On December 8, 2008, I conferred with Mr. Berchtold who said he had not
had a chance to review the November 24 submittal or speak with his team about it. He offered
that he would do so and get back with me "before Christmas." I indicated our appreciation of his
offering to do so, and asked in could assume the ball was in his court until then, which he
confirmed.

. 8.. Over the next few months, I checked in with Mr. Berchtold periodically,
and conferred with him. December 23,2008 and March 9, 2009. In each of those conversations,
Mr. Berchtold told me that, while things were progressing slowly, the agency had decided
tentatively to rescind the Order, and was moving. in that direction.

9. On March 25,2009, Mr. Veloz and· I met with Mr. Berchtold, who told us
he did not need any additional information from us, but was waiting to have a: communication
with ITT before finalizing the recission..We asked him to not link the communication with ITT
to the issuance of the recission. .

. 10. On April 24, 2009,1 met with Mr. Berchtold at a Regional Board hearing
in the City of Santa Ana. He indicated that recission still was on track. I asked if I could call his
counsel David Rice regarding the process. He said in wished'to, but suggested it was a
straightforward process. . .

. 11. . On May 15,2009,1 conferred with Mr. Berchtold who first told me that
the agency had decided against recission,but then he said they still would deliberate on the issue.
He said that this deVelopment was a 180 degree tum.. He explained that the agency did not want
to change the status quo because representatives of Seventeenth StreetRealtyhad told him in a
meeting the· week before that Seventeenth Street Real-ry- considered itself to be the successor to
the Order and.was moving forward expeditiously to clean up the site.

Subscribedand sworn to before me this 15th day of June 2009
by. Paul N. Singarell.a, proved to m.>~on.the ba 's. ofsatisfactory
eVld.ence to be the person who appeare . m~

, ~! ,,' \' .,.' ,/ ~~.......IIl-III-.....COI~~~~~iIiM~.~~1~~>-~71~~
NotaryPublic (j " .,__.~ ,

MY commission expires: A§V5t~~ '_:---;'''''::a.Z01G'
/ .
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California l~e~ "")naIWater Quality'L .ltrol Board
Santa Ana Region

Winston H. Hickox
S~rr~taryfar
Envjronm~ntal

Protection

May 11,2000

Interne! Address: hllp:l/www.swrcb.ca.gov
3737 Main Street, Suite 500, RivCTSide. California 92501·3339

Phone (909) 782-4130 • FAX (909) 781-6288

Gray Davis
Gov~mar

Mr. Robert L. Veloz
1502 East Mountain Drive
Santa Barbara,.California 93108

SUBJECT: OFF-SITE CHARACTERIZATION AND REMEDIATION STATUS
J. C. CARTER FACILITY '.
611 WEST SEVENTEENTH STREET
COSTA MESA, CALIFORNIA
CLEANUP AND ABATEMENT ORDEA NO. 90-126
CASE NO. 083000202T

Dear Mr. Veloz:

Thank you for attending the May 9, 2000 meeting with us to discuss current and planned
activities to address groundwater contamination beneath the facility. The items discussed at
this meeting ~re summarized below:

• Based on information 'preserit~d at the meeting, ~n air' sparginglvapor~xtraction pilot
test was conducted at· the site from·March 1999 to April 2000, Twelve vapor extraction
Wells were installed to facilitate this process. Please provide this office' with a copy of the
well installation report by July 3, 2000.' . . .

. ',t'.is.ourunderstanding that the ~ystem was initially. intended to operate fo~ 30 days to
evalua~e tHe applicability 'of .thiS technology. However, the operating period was
'extended to provide additional data. The system was shut pown. .in April due to the
.consistently low influe,nt concentrations. The results of this.. test indicated that 'it is n'ot
likely that a 'residual source' in soil is p'resen(in the viCinity'of the extraction pOints, and a,

. more aggressive. technology. would be required to positively effect a change in
grol,Jndwater conditions at this site. , '.

• The current activities have·been ineffective in reducing the concentnitions of chlorinated
hydrocarbons in groundwate.r bene?th the site. Therefore, we require physical testing to
examine alternative remedial methods, such as. dual phase extraction or other
appropriate technologies. Please notify' this office as soon as . feasibiiity testing is
scheduled. Please submit the results of the feasibility evaluation and a remedial action
plan to this office by August 8~ 20dO. . . . .. .. . ,

Californw Environmental Protection Agency



Mr. Veloz -2- May 11., 2000

• We ·discussedthe investigation, of potential residual· sources in soil through" extended
vapor extraction testing. We are requesting a workplan to conduct this investigation in
the areas of wells MW-1 and MW-12 as discussed in the meeting. Please submit the
workplan to this office by July 3. 2000.

, • We discussed the previously proposed off-site assessment, that was prepared and
submitted in response to the Board's mandate for characterizing the offsite extent of

, contamination. We agreed that your current consultants would review that workplan,
dated February 12, ,1998, which was prepared by Environ. a'nd provide a
recommendation for how to proceed. Please submit a brief workplan addendum to this
office by July 3, 2000. '

. ... . '-
"Following the meeting, we toured the site and inspected the well locations. We were
, impressed with the good housekeeping practices ob,served at the facility and the
maintenance of the wells and vapor extraction/air sparging syst.em. During this inspection;
other Regional Board staff noted that a potential offsite well south of We,ll MW-16 appeared
feasible. We' ask that thiS be considered, during your consultants' review of Environ's
workplan, ,., ,

, We, are anxious'to expedite this process. Th,erefore, feel free, to provide the requested
materials before the specifieddea.dlines whenever possible. If you have any questions,
,please cal/'.meat 909-320'-6375.

Sincerely,

1Co-r)~
Rose'S'cdtf '
Ass&iat~::Engineerln'g'Geol&gist,
Pollutant Investigation,Sectiqn

. ..'

cc: Sylvia Marson, J,. C~ Carter. Company, Inc.
Kevin :Miskin. SECOR' International Incorporated
A.L Simmons, A.LSimmons' Consultants; Inc.
Diane R. Smith, LaW-Offices of Diane R. Smith

, California EnvironmentalProtection Agency
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BEFORE THE

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

SANTA ANA REGION

In re

ROBERT 1. VELOZ, Case No. _

Petitioner

AFFIDAVIT OF ROBERT L. DICKSON, JR.

I, Robert 1. Dickson, Jr. hereby declare and state as follows:

1. I am a Senior Paralegal in the Environment, Land & Resources
Department of Latham & Watkins LLP. I have been with Latham & Watkins for 15 years, and a
paralegal for 9 years. .

2. Latham' & Watkins has been retained by Mr. Robert Veloz with regard to a
regulatory notice letter sent to Mr. Veloz by Rose Scott of the Santa Ana Regional Water Quality
Control Board ("Regional Board") regarding property located a~ 671 West 17th Street, Costa
Mesa, California ("Site"). The property was the subject of Cleanup and Abatement Order No.
90-126 (CAO). I have been assisting Latham & Watkins attorneys in their representation of Mr.
Veloz in this matter. .

3. On October16, 2008, at approximately3:30 p.m., I participated in a
. telephonic conference call with Mr. Veloz; Paul Singarella, a Latham & Watkins partner; and'
. Regional Board staffmember Rose Scott.

4. During the conference call, which lasted approximately an hour and 15
minutes, I took detailed notes. The purpose of this affidavit is to preserve key statements relating
to thesuhject property made hy Rose Scott during the conference call.

5. Ms. Scott indicated that, when she initially took over the case/file years
ago, she met with Mr. Veloz and his attorneys, who presented their case. Subsequent to that
meeting and a review of the utilization of the basin and its background water quality, the
Regional Board gave the Site a low. priority, but cLid not resGind the .CAO.

6. Ms. Scott indicated that the only reason the Regional Board began to. work
on the Site was because the current owners, Seventeenth Street Realty LLC ("Seventeenth"), are
seeking to redevelop the Site..

7. Ms. Scott further stated that Argo-Tech is currently leasing the Site from
Seventeenth. Property investigations undertaken pursuant to the sale of the property identified

.OC\IOI7891.l .



problems in the cryogenics area of the property, which continues to operate. Ms, Scott
characterized the problem as not something new, that had occurred at a much earlier date.

8. Mr. Singarella requested that Ms. Scott describe the recent Regional Board
activities involving the Site. In response, Ms. Scott stated that the current activities "came to our
office as a new case." Seventeenth approached the Regional Board and asked that the Regional
Board look at their data and assist them with a voluntary cleanup plan so that they could
redevelop the property.

9. Ms. Scott described a meeting she participated in with representatives of
Seventeenth, including an attorney and two consultants from Tetra Tech who had the testing
data. They went over the data collected during the property investigations and identified a
DNAPL plume; and a source ofTCE contamination.

10. Ms. Scott stated that she had not directed Seventeenth to perform the
property investi'gation work, which'included core penetrometer testing, sampling, etc. She
further stated that Seventeenth performed the work "as property owners who wanted to
redevelop" the Site into mixed residentiall;lnd commercial uses" Sl:leal,so'st~ted that the.property
would not qualify for residential uses with the existing groundwater contamination.

11. Ms. Scott stated that after the meeting and review of the property
investigation reports and data, the Regional Board did not direct a "major cleanup" but "agreed
to work with" Seventeenth so the property would be able to qualify for mixed residential use.

12. Ms. Scott stated that no fonnal letters were drafted until after the Regional
Board received Seventeenth's Corrective Action Plan (CAP), dated June 26,2008. Upon receipt
of the CAP, it became necessary to formalize the Site activities, as Seventeenth was'.not
identified as the Site owner in Regional Board records, or on the CAb. When Ms. Scott asked if
Seventeenth could be formally identified as the responsible party for the Site, the representatives

. replied "no, no, no, no - we don't want to do that," .Ms. Scott recalls that Seventeenth thought
that any alleged non-compliance with the CAO could be corrected via monitoring and off-site
chara.cterization.· '

13.., Regarding the CAO, Ms. Scott cannot find any record of a formal decision
by the Regional Board ot State Water Resources Control Board.' She indicated that she would
like to close out theCAO, asworkperforined by Seventeenth during its property investigation
appears to have satisfied the CAO's outstanding directives, which were Off..:site
assessment/characterization and quarterly monitoring.

.14. Ms. Scott stated that DNAPL was not something that the Regional Board
tolerated in the region, and that removal of the DNAPL would be required before a case was
closed out. Regional Board staffs position is that the DNAPL source is on site at tl:le property.
The Regional Board is now in the process of working out who is responsible for the DNAPL
contamination. Ms. Scott stated that she believesthe source is from an "earlier time" and that
responsibility was neVer determined.

2
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Executed in Orange County, California on June 15, 2009.
//] .' . _.-

" I J ./ / .'
/., /7 ...-::'

/i;:W{-L<?4~~
PauiN. SiIigatella bhbehalf6f, ahd
at the conseht of Robert 1. Dickson, Jr.

Subscribed and sworn to before me this 15th.9ill' of June 2009
by Paul N. Singarella, proved to me;.-en-r asis"9 satisfactory
eviden~,e be the person who app~re before ..~.

(
' 1//7~ /J ,. _..._...::...~: .....-_.. , .....,.
t /lU.- r (I" "~.~..

Notary Publi \ "~
\ , .

My commission expires: I~ [ . ij.) D
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