nor for at ieast another 13 yedrs.

651 ITT wished to continue its manufacturing operations at the Pmperty and approached
Mchy u’) extend the term of the 1958 Lease or to enter.into a new lease., Durmg the ensuing

4 ;nagvﬁzndis that led to the 1996 Lease, McCray ] predecessor asked [TTto provxde informetion

6

8

5] commn@ the anrgnmental condition Qf the Property. During thc neg_otlatmns, ITT knew that

M@Cray %nted to fully understand the environménta] condition of thc Property,
66 In response to MeCray’s requests fof mformanom ITT, through Larry. Dart, ITT’s

.gamral n:ﬂanager at the Property, and through Gordon Henry, I'I'I"s rcal estate broker, rcpresented .

9 ho Mectay in a letter dated April 3, 2006 that the Property had been ngen & “clean bill of healih” |

| 10: raﬂct 4 “wstly ground samplmg survey,” even though McLaren Hart's mvestxganon did not

II ] mclude ﬁ‘ie entn‘e Property, or ms1de the bulldmg, or the ga:oundwater '

|

Rurtan & Tuchig LLF L |
attorneys of W 5 :

Pmpertyt

5 spixll, had! in fact been cleaned up, or Whethcr Defcndznts’ conduct at the Property had caused .

ad&ttmm’l contammat:on |
o 69 On mformatmn and behef, in around 2002 as ITT planned to cease opera‘aons at the :

: Propeﬂy'and move its nwnufactunng operanons overseas, ITT engs.ged ENSR, an cnvxronmental

wnmw&lg fim. In approx:mately 2002 and 2003, ENSR’s limited testmg of the envuonmental
odnd'moﬁx at thie Property revealed eleVated 1cvels of VOCsi in soil and groundwatcr at the

'ﬂO On mformatzon and belief, despite ENSR’s testmg, ITT did not attempt in 2002 or’

203 o !5btam a comprehensive undersbandmg of the environmental condition of the soil and

. Mater at or around the Property, or to remediate contamination in the soil or groundwater. .’
2@;‘ 4 71 In 2003, McCray became aware of ENSR's tcsting and formally requested that ITT

-13-
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! .pmv:deabomplete set of copies of all the reports of environmental investigations conducted by

,ITT on the Property, that McCray be copied on all future environmental reports pertaining to the
:Pmpmy and all correspondence between ITT, neighboring pmpcmes and/or regulatory Bgencies
pertumm to-environmental issues at the Property, that McCray be informed of all future

; 'cnv&mxm%ntal activities at the Property or adjacent: sutes, and that McCray be informed of all

i ﬁmme webtings between ITT and any regulatory agencies regarding the Propérty,

. 7. McCray wanted the enwronmenta] information beoausc envuonmental condltxcms at

' .i}:‘ié Pmpmy would affect Mchy § ability to sell of rcdevelop the Property for hxgh densxty

' tius m%rdnmental condltlon of the ”Propcrty, or I'I‘I"s approach for mvasngatmg and remcdaatmg

ﬂw wmadmnauon. : - '

' ‘74 Begmmng in 2003 ITT began to provide some, but not al}, envuonmental
hifmmaﬁbn to McCray, ofienori a delayed basxs. On mformatlon and bellef ITT wnhheld

161 mwporwzi 1nformatlon that would have matenally changed the course of evcnta tiad it been

dwc‘.fom&ito McCray 2t or about the time it wasreceived by ITT. '

7$ ITT continued to control and limit the amount of mformahon prowded o McCray
19f from Zﬁﬁb until well-after the 1996 Lesse term expired on January 31, 2008, During that fime
20’3 ﬁ-ame, MbCray repeatedly requested information be provided ina tunely manner, and ITT often
2ﬂ* t?aﬂled bo prowdc the information, or did so after 2 l(mg time delay, thus mtﬁrfcnng with McCray ' -
213f. ngm w Vcnfy ITT's comphance thh the 1996 Lénse.

- 22#;} 76 Omor aboutFebruary 2 2004 John McCray spoke w1th ITT"s Bennett Leff (“Lef™).
2& (ifT’T’s Dhrector of Environmental Safety and Health) Leff, notzﬁed McCray that ITT"s consultant :
2§ ] ENSRM found an cnmonmental condition on the Property, that ITT did not know the source,
25 ’ that I’ﬁ"‘wzs investigating the condition, and that ITT was petting 4 bid ﬁrom ENSR for

H

i
i
X
I

.

! n of 2 “final report.”
#.  Oninformation and belief; as & result of ENSR’s limited investigation in 2003,

F.uun [ & 'ru:xw,lu
et{orneysefm E : -14-
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1 ENSR fodncd opxmons rcgardmg the need for further testmg 10 discover the sourve-and extent of
_ lhe cbn‘bmimanon at the Pmpcrty On or about February 23, 2004, ENSR’s Tod Overtu:cf and

pA
e ' A 3 hﬁlaﬁr nges*ssentan—opzmon lettcr-—conocmmg the Property to, ITT’s,Leff,,(.‘,‘,ENS.R Opinion .
4 , ' | '
5 78‘ On mformatwn and belief, the ENSR Oplmon Letter recommended steps necessary

( : _ A 6 % rore fﬁﬂly evaluate the 1atcra1 and vemcal extent of VOC contammatlon in the soﬂ to evaluate
7 ’gmmdwatcr contammatxon, and specxﬁcally to addrcss potential hezardous source locations at the

1\ | - - 8 ﬁvperty that prevxously had not been investigated, In essence ENSR proposed farther '

| _ -9 .hwmwons 0 address dat;a gaps (1 e., areas where further environmental mformatlon was

| - 101 bwdod w mnderstand the envuonmental condition of the Property) and to better charactenze

‘ 11 mﬁmwtlon at the Property for purposes of performmg the remcdlatmn work necessary fo |

| : 12 .obcmn a "imo ﬁ1rther action letter,” - _
' 139 "' 791 On information and belzef ITT did not want Mchy 10 sec: the ENSR Opmxon

80 'IT‘I"s efforts to investigate oontamination were slow and intermittent, and its
wimm to prowde envxronmental information: became a concern for McCray By pressing ITT,
i MCBCN»;' finally recelved the HLA and McLaren Hart documents which revcaled the 1986 solvent -
4 | sp{ll, HI.,A s limited mveshganon in 1990 that did not include any testmg, and MeLaren Hart s
imwct sbil testing i in 1992, o | | |

"8l These circumstanoes caused MeCray to waxt addxtlonal mfonnahon Between 2003
anﬁ the p‘resent, McCray repeatedly tequested or demarrded that ITT timely mvwnga.te
contagﬁd_a_tton and provide information concemmg emnronmental testing and remediation,

' .15-
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' E’fouamng éxplratlon of thc 1996 Lcasc, and was ‘concorned that the entite envuonmental picture
%br tbc ?tdperty had not been- developed and that such matters bc addr*Ssed ina tunely manner,

| “Mcc:ray mbuﬁecl Leff that Weston Solutlons had been retained to assxst McCray and wquested

’ .’I‘I‘T’s fuﬂ cooperatlon McCray specifically noted the néed to fill in mformanon data gaps.
e ITT’s Laff did not d1sclose the ENSR Opmxon Letter or 1ts reooxmneudatwns, to

" MéCray e*n:n thou gh the ENSR Opmxon Letter had a du‘ec’c beanng on MeCray's § concern about
&hu mvwhmcnml pxcture for.the Pmperty and speclﬁcally addressed the issue of data gaps.
85; On mformatxon and bchef in Apnl 2004, ENSR pmwded a proposa] to TIT's Leff
; :for addxﬁdnal site charactenzatwn ENSR recommcnded addntlonal mvcstlgatzon of previous
wﬁvem (‘f 0C) detections and to assess soﬂ gas. ooncentrauons in areas inside the buﬂdmg that had |

ho’t beenﬁrewously samplcd 1ncludmg the Toceations of existing ﬂoor drains. EN SR noted: that

86 ENSR’s 2004 pmposal represents thc first known proposal to investigate inside the '
bualdmg for sources of‘ contamlnanon At the time of the ENSR proposal ITT kncw of McCray 5
future de‘i'elopment plans, and that” lxttle mor¢ than two years remained for ITT to perform its

'3 mmvmdental obhganons before explranon of the 1996 Lease term.
Rutsn & Ticket LLP o ’ .
aftornays of law ~16-
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87, McCray’s consultant Weston reviewed the enivironmental data prowded by ITT and
;ts wnsulénts (whwh did not include thc ENSR Opxmon Letter) and concludcd that ENSR's

R  '" 3 ‘lrrmtenals storage area. Wes’con recommended soil gas samplmg inside the bwldmg in

of a former degrcaser around the hazardous materials storage area, at the dn’t $trip along

i _ ] ded that probes be advanced to af least 45 feet. Weston also recommended mstal]atwn
of udﬁmv}xal momtormg wclls laterally and down gradxent, rather than adjacent the Mctro Car

16 Washsuej to delineate the extcnt of the groundwaier plume
' 88l R Ju]y 2004 T acknowledgcd the vali dity of some of Weston s

men*s ]reconuncndanons, mcludmg mose intended to explore the deeper sonls and groundwater,

and thow{mtendcd 10 obtam a comprehenswe survey of the entire Propcrty Spemﬁcally, l"IT

<

8§ On information and belief, ITT’s strategy was to keep the in*}estigétion narrow,

' mthcr thah to make it comprehenswe, and to delay 2 more thorough mvcstzgauon until sometime -

: e, if at a.ll ,
' 2&r _ 96 In September 2004 ITT’s in-house envuonmental lawyer F. Daves notified McCray
L -Ruun-&‘l‘uck‘af‘w . ’ ‘ ) : '
g T coy;riz;.mr,'




i !'I'I‘hdd assigned Jeff Melo as the new ptoject manager to replace Leff, TTT also committed
5 Mw&ay‘m obtain & “na further action letter.” ,

91, ~ As alleged above, McCray and ITT entered into a Tollmg Agreement. On

'amh and belief, - at the time of the T olling Agreement, ITT knew that the 1996 Lease term

12 lmtx‘ve Wedmﬂon of contarmnauon of the soil or groundwater at thee Property, and did not mxtmte
13 my reswt'hnon of the bmldmg or other itnprovemerits at the Property Ne effort was made to
'14 obm [ cd)mprehenswe 1md¢rstand1ng of the environmental condmon of the soil and groundwater

;ﬁt the Pmiaerty

iS- A .
) Y -E .
L 9. On information and belief, in January 2005; ENSR explored the vertical extent of

16
17 ‘solvelm m the soil in the vwxmty of two degrea&crs that emstcd af the Property. Elevated levels of |

| gmundwdtcr in the vicinity of the Hazardous Material Storage Area along Vxllage Wa.y and st the
m‘pafﬁon of the Propetty adjacent the buxldmg None of ITT's prior testing had explored these
m mfdepth and on mformauon and belief, this testitig would not have ocourred had McCray

i oot hmf Weston and Smnith and foreed ITT to address the issues.

% on information and belief, by March 2005, ITT dooided to replace Joff Melo with T
"i OImstead “T. Olmstead"), l“IT s Director of Environmental Programs and Vice-Prosident of
ol t T Remediation Minagement, Iric.: ITT. also decided to replace ENSR. T. Olrstead

; nohﬁe:d 'i/IcCray that ENSR would no longer be mvohlcd that shc was managmg approximately

o Lo -18-
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96 ~In'May 2005, ITT’s T. Olmstead notified McCray that ITT had obtained proposals
from twvéontractors for remnediation, but dxd not disclose the proposals to McCray.
971 In June 2005, ITT's attorney F Daves acknowledgcd McCray s intention to sell or
ktedavelop| hhe Property for high-density residential use. At no time prior bad ITT notlﬁed MgcCray
7 tﬁmt I'T'I"slclcan-up goals would be inconsistent w1th a hxg,h»densny remdentxal use, and in
‘ “sponse Js this notice, ITT did not disclose that its remedlatlon goals were in faot mcons1stcnt
wrth uch }usc ' : :

9’81 on July. 13, 2005 McCray nonﬁcd ITT’sF. Davcs of McCray § serious concem
' abmtt I’I'I“’S lack of progress in commencing addmonal work to fully chamctcnzc the Property and
oo 2 rcmedxatton contractor, of McCray s intent to-sell or redevelop the Property into

m;den&d Anits after exp1ranon of the 1996 Lease, and that obtmmng 8 closure letter from the

‘14 Regxonal i?:oard was esscntxal to any “sales or development transactiot, McCray reminded ITT that

_ Lo ) ) -19-
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] Mﬁe&f ﬂcCray that groundwater issues would be addressed during ixﬁplemcntatmn of a soil

, #apot extfaction system. .
lﬁil . On mformatxon and belief, as of J uly 28, 2005, ITT knew the 1996 Lense term

i mfmluhbn McCray's future use of the Pmperty

. 52 On information and behef ITT's operatmns at the Property had ceasad and there

‘ wm minpedlments 1o investigating any part of thc Property. Because McCray had previeusly
. !wﬁﬁed fl'T of McCray s intent to pursuc a sale or redeve[opment of the Propcrty for high densnty
{ resié 14 use, ITT"s lack of effort concerned McCray. Tn or around the suminer of 2005,

i %{nfomed {TT that McCray WaS wdlmg to undertake the mvcsngatlon and remedmtwn at

: ﬂ‘)e Pmp&ny in order to obta.m amore tlmely reme.dlatlon '

. 163 -On xnformatxon and belief, ITT retained control of the mvesuganon and remcdmnon‘

U , mzardWs ms.tenals storage areq, and the forraer assembly area adjacent floor dtam pipmg msxde
o] the bmkﬁing None of these arers.would haye been investigated previously had McCray not

‘Zﬂ% n'.'mned Westou and Sm1th to push for mvesugatxons in these areas Earth Tech’s proposed test
2% pian wﬁmowledgcd the exxste,nce of the degreaser and floor dmm areas prevxously 1dent1ﬁed by
I‘EA :aits 1992 samphng p}an, which McLaren Hart dld not test in 1993, and whwh were ot
mwd bﬁ ENSR uatil aﬁer Weston's recommcndanons were made, ITT did not p:owde t‘ms plan
1o Mat‘h%zy until Decernber 2005, _ |

, 104 On information and belief, as of Septembez 2005 ITT bad yet to commit to conduct
:,an oﬁ-&ite groundwater investigation, In September 20035, McCray nouﬁed I‘I’T that ifit didnot

20~
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: mm ﬂ& such an investigation, McCray would pursue the mvestxgatwn at ITT’s expense under :

: the !mmlof the 1996 Lease.
| I‘QS On mfounaﬁon and belief; within two weeks, ITT committed to perform the

106 On information and belief; ITT's mabxhty to c0mplete remedla'uon by the expxratwn _
of the I‘B% Lcasc term was caused entlrely by ITT’s conduct, mcludmg its plan to conduct too--

R nertow ah mvestlgahon and an mcumplete clean-up, and by ITI"s failyre to pursue both

i iﬁ'm;tigdgmn and remcdlatnon ina timely fashlon : '

o I07 n October and Novcmber 2005 McCray notified ITT that McCray was

;‘_L; diwppaiﬂted and frustrated with I'I'r’s conduct, and that McCray was entertammg offers for the
B! 49 Pmpettﬂ but that a sale requxred groundwatcr rernedzanon, whxch ITT was far from xmplementmg

In raspvﬂse. lTT’s F. DaVcs accused McCray of bemg too aggressive, and ITT's F. Daves

_rly) took the posztron that McCray had na rxght to pmcecd w1th any mvestxganon or
mﬁon work unul cxpxranon of the 1996 Lease tefr.

108 By January 2006, I’IT had yetto mmate af oﬁmte gmundWater mvcmganon In |

1]09 In May 2006 McCray nouﬁed JTT that Weston had conductcd an off~51te :
?.#‘ gm\mﬁﬁai&r mvestxga.uon ITT’s T. Olmstead objected 10 McCray s effon to determma if off-sxtc

. i=n
: 2& g;wundﬁater contammanon ex1sted, even though the i 1nvest1gat10n was performed because ITT had :

rcfased fo do so ‘and such mvcstxgauon was necess&ry zn cormcctton thh ITT’s duties undcr the

¥996 Leiase
v 1 10, On information and bchef a]though ITT knew of soil contaminauon at the Property

LB
i

eI memie

P

5: m iau:r i’chan 2002, and hired EarthTech in 2005 to prcpa.re 8,501l rcmcdlauon plan, ITT fatled urml

GrREicY
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ut ww"ﬁay 2006 to ingtall end test a soil remediation system, ITT and EarthTech knew at the

! ume w selected soil vapor extraction (“SVE™) as a remedlaﬂon technology that an SVE gystem
tmght mﬁ be a feasible technology for the contamination at the Property.
1{1. On mformation and belief; by éarly July 2006 ITT hed just commenced remedxauon

ITT also Tnad failed to take steps {0 mamtam rcpmr and restore thc physical xmprovements at the

' ldﬂ Pmprertylby the end of the 1996 Lease term, to the condmon requ:red by the 1996 Lease. On

1£

_ 1

mfommion and behef 1TT’s choice Was to surrender the Property in an envuonmentally and

1 i‘

physwalﬁy xmpaired degradcd coudmon in bmach of the 1996 Lease or seek an extension of thc

x“ 2

'lease teﬂ!l’l to. perform ITTs: obhgatzons under the. 1996 Lease and applicable law.
| 312. Previously, on' September 21, 2004 ITT had represented to MeCray that ITT takes

vl

Iq Tl
lﬁ ite ctwitémnental rcspon51b111t1es seriously, and ITT had committed to McCray to obtain a “no

lgf ; ﬁh;ﬁ'nerabtmn leter.” Representations ‘mads by ITT after Septembcr 2004 reaﬁirmed 1TT’s

A l'k :Wcss jntenttcm to obtaina “no further action Ietter.” IIT needed to retali possession of the

2
:'Ff

Ruten & Tumr. usl

.
e oF

§ i Pmpemi 1o, perform its Ieasc and legal obhgauans. ITT sought & lease term. extension fromi

3

1]13 On June 28, 2006, in reliance on ITT’s representationy that it needed possession of

| the Pwp'erty to perform its obhga’aons, that 1TT would pay rent for possession, that ITT takes its

enwwmhental responSIblhtles senously, and that ITT would obtam 2 “no-further acnon lctter »
M@Cmy, entered mto a First Amendment to Lease with ITT Industries, Inc, extcndmg the term of

ﬁxe 1995 Lease to January 31, 2008 and adjusﬂng the basc rent.
) 1 14 The exﬁended term gave ITT an additional approxxmate 18 months to perform fts

dbhgm&{ms mcludmg those to mvesugate and rcme:dmtc the contamination, and to restore the

¢ yhymc&i condition of the Propetty. ITTs T. Olmstead expressed her thanks to MeCray for '

o5}

emndﬂlg the lease term 50 that ITT could allow ity tccently mstalled soil temediation systcm to

af«bmeysdrmﬂ A. i o . -T2
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Wmamuﬁnon no later than 2002, by Octobcr 2006, ITT had not yet proposed orbegun a
cé;mpreh#nswe xnveshgauon of the groundwater Because ITT had not yet 1nvestlgated the -
goundwiter, it had not yet started on a proposed rémedial actxon plan for the  groundwater.
id? By the Fall of 2006 McCray had mcurrcd costs and expenses of experts and
mt#s rctamcd by McCray to inspect the condition of the Property and to vcrlfy ITTs.
comp!iaaLe with the 1996 Lease, mcludmg its enwronmeﬁtal aotwmes By early 2007 McCray

- 118 ITT’s fallure to ﬁmcly prowde reports and 1nformat10n continued mto 2007 and its .
fa&hn'e cdnﬁnued to mterfere with McCray s efforts to undcrstand the cnv:romnental condition of :
b Pmpérty and to verlfy ITT 5 comphance with the 1996, Lease and applicable laws; :
1!9 On mfonnatlon and behef in Apnl 2007, ITT ﬁnally commenced an off-s:tc

1&0 On information and behef by September 200'7 ITT s status report indicated that
' wmcem'étwns of TCE being removed by the SVE had increased to 3,900 ppbv from the 17 00 .

- Zﬁ ppbv quprbed in May 2007 and that ITT planned to conduct additional soil samplmg and analysxs. '

'&fZl On 1nformatzon and bchef ITT’s supplemental sml samplmg locations were located

2% :nsktc &L bwldmg in the kuuty of the degreasers used by ITT, and outside the building

‘28] itmmediately to the west of the degreaser locations. Four months remained under the extended
“ o -.,'i‘ - ‘ 23-
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i .ﬂ@e cm@:lon of the gxoundwater to MoCray, or oonnnenced any groundwater remediation.

Ii2 By late 2007, ITT concluded that its SVE system was inadequate, and that air

b .mgﬁw i'echnology was needed in addition to the SVE gystem to remedlatc some of the
gmxmdwiter contamination 1mme>dmtely beneath the Property Only a couple of months remamed

8 :mﬁwmm%non associated with the Property

: 113 On mformatwn and bchcf in late 2007 in enticipation of the expiration of the 1996
'., Leaseﬂ.'&n on January 31, 2008 McCray retamed Bmldlng Ana]yncs to conduct an inspection of

1?4 Despite the fact that ITT knéw of the contamination in 2002, and had not yet

remcd1 ation of the 3011, or oonunenccd rerncdxatxon of the groundwater as of 2008, JTT-

: 1&5 On mformatwn and bch cf although McCray behevcd that a lease extension wag
‘ ﬁ mme aﬁlmpuate than an aceess agreement, Mchy proposed a reasonable access agraement,
" wﬁc&ﬂil' re;ected ' :
.| iﬁ6 Had Defendants propcrly performed thelr obhgahons, they would have promptly
, mmh reasonable mvesﬂgauon prior to and no later than 2002 and pursued both the
"on and rcmedlanon of the contarhination so a3 to complete the remediation prior to the
I} isriatisttion of the 1996 Lease term, limit the migration of the contamination in the soil and
rovd ter, and surrender the Property to McCray in e;cotidition that would atlow the Property
Huran s sk 10p 8 '
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:; d wjﬂm property to be used for hlgh dengity resldentlal use.
IZ? On information and belief, Dcfcndants’ wrongful delay in pmfomnmg their

and prcvaﬂtcd McCray from selling or redevelopi ng the Property and adjacent property for hi gh
) redldentlal use. '

@N TAMINATION AND DI§REPA!I$

123 On or about January 25, 2008 McCray sent its notice regardmg Leasc Exp{ratmn

dxlapidawli state.:

I 12 _ | |
IZb On or about January 27, 2008 I'I'I responded to McCray s J: anuary 25,2008 letter,

l3b On ot about January 30, 2008 McCray unsuccessﬁ.llly proposcd that the 1996 Lcase
’mm be eitcnded to gwe ITT and McCray ume to create a rcmedxauon plan. ]
a 13[1 On cr about January 31, 2008, ITT surrendered the PrOperty w:thout remedmhng the

34 mudaéd the Propcrty ina contamlnatcd condltxon and with many of its lmprovements damaged
: ot m dm‘lpw or needmg cleamng and restorauon, including without lxrmtatxon the cement pad,

alt _ M pékmg Iot, VCthle gates, pamt (mtenor and extenor), stmctm*al stecl guard rails,

3 win&cwsgl fencing, roof, skyhghts lendscaping, warahouse ltghung, office mtenors, restrooms
elecirical HVAC fire spnnkler systcm, plumbmg and gag systcms, end other 1mprovemcnts

-2 5~
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vm ﬂAMAGES, LOSSES AND REMEDIES

JRERE 133 As a result of Defendants’ ccinduct, the soil, groundwater and xmprovements to the
Propeity | have been damaged, and McCray was unable to lease $ell or redevelop the Property at
the et f the initial 1996 Lease term and the extended lease term es intended by MoCray and as
-' kmrwnbi' Defendants On mi"ormatxon and belief, McCray's damages and losses include, but are
ot llmwéd to, the costs, oxpenses and fees inourred for attornéys, and envxronmental oonsultants

" inw@%ate and verify Defendants’ (non)oompliance with the 1996 Lease and perform
: Defendhﬂts obligations (currcntly in exeess of §1 80,000), the costs, expenses and fees to

: wmanmw:on associsted wnh the P:opcrty, all i amounts to be established at trial.

e 1:14 Damages may not fully compensate McCray, and Court orders requiting ITT to-

Rutar & Tkt 4LP
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FIRST CAUSE OF ACTION

' '1(Breach of 1996 Lease Covenants Concerning Envnronm&ntal Conditions

agaxnst allDefendan t5)

13$ McCray m—allegcs and méoxporates by réference paragraphs 1 through 134
chiisive, bfthls Complaint.
136, McCray porformed all of its obligations under the 1996 Lease, e'xcept those excused
: walved ’by Defendants, ' ]
" 137 Paragraphs 5 and 6 of the 1996 Lease contam covenants and condmons concerning

4.-6 erwiroﬁmental condition at and about the. Property Wxthout lxrmtmg eny of the duties in the

TRAICOUS: Huues that it brcached - o :
13-’$ Pursuaat 0 paragraph 51 of thc 1996 Lease ITT has the duty not to use o1 pcmm
he mse of {ha Property in axly manner that createm waste or a numance '

13@ As a result of Defendants’ conduct mcludmg creatxon of weste and nuisance at the

" 15 Feropeny, ITT breached the 1996 Lease.

f 14&) Purswmt to paragrapb 5.1 of the 1996 Leasc, T has the duty not to use or permxt
’ we of‘ the Propcny in 2 maner that canses damage o nexghbonng properties.

I#i Asa result of Defendants’ conduct, mcludmg the r&cultmg soil and groundwator
19 _foommmhon, ITT damaged ne1ghbonng propcmcs and breached the 1996 Lease.

_ lﬁ Pursuant to paragraph 5 2(a)of the 1996 Lease TTT hes the duty to use hazardous
ku’t.mmceé in comphancc wuh all Applxcable Leaw and in a menner that does not expose the

Jr nei ghbonng propcmes to any mcamngful risk of contammanon or da,mage or cxpose

143 As a result of Dcfendants conduet, mcludmg vmlation of Apphcablc Law, exposure.

' ; ﬂ:e Pwperty and neighboring propemcs 1o contamination and damagc, and exposure of McCray

26 x- lmbrﬁty} for such conmmmauon, ITT breached the 1996 Lease,

N 144 Pursuaat to paragraph 5.2(b) of the 1996 Lease, ITT has the duty to zmmedxately

Ww | - : 27
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. 145 As & result of Defendants’ conduct, inetuding failure to-timely report and to actively
: wmeat ﬁf)il and groundwater contarnination, ITT breached the 1996 Leasa.
1'46 Purstant to paragraph 5 Z(b) of the 1996 Lease, 1TT has the duty to immedia'tely

‘ § to, any bﬁzardous substance or contammamon in, on, or about the Property

147 As a result of Defendants’ conduct, including failtre to timely report, or to actively

cdncas&, dlocument.s reflcctmg the existence of hazardous substances and conw.mmatlon, ITT
: brmlwdlthe 1996 Lease.

148 Pursuant to pamgraph 5.2(c) of the 1996 Le:ase I'I'I‘has the duty to mdemmfy

¢ dcfmd! whd hold harmless Lessor, ITT breached the 1996 Lease

deﬁ'md éx the 1996 Lease. Applicable Law includes the duty to mvesngate end remediate
emvfmﬁﬁlenwl contammatwn.

TR
~'§IB 1, 'Asaregult of Defendants conduct, mcludmg failure to promptly i mvestxgatc and

y wﬂed!ate the contammation T brcachcd the 1996 Lease

Y ' 28-
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IﬂS Asa result of Defendants conduct, including fallure t0 keep the Propcrty in good
mlhon and repmr, ITT breached the 1996 Lease.
15%5 Pmsuant 10 paragraph 6.1 ofthe 1996 Lease, ITT has the duty niot to causs o penmt

- 13 . ény Hmﬂous Substance ta be spxlled or released in, o, under or about the Propcrty (mcludmg
14 ﬂm@h tﬂc plumbmg or sanitary sewet systém).

§

. 15 1 IW Asa result of Defcndants’ conduct hazardous substances were. spxlled or relcased at
16 wepmpéép and ITT broached the 1996 Lease. . | |
17 15% ‘Pursuant to paragraph 6.1 of the 1996 Lease ITT has the duty to promptly, at

_ 18 i‘m*ﬂ ﬂxpense, take all mthxgatory and/or remedxal acnon rcasonably rccommended whcther
19 o QT not fv%ally otdered or required, for the c]eanup of ary contaxmnatxou of the Property or
20 mMg propcrtles mvolvmg hazardous substances. ‘
al _ I’ib As g result of Defendants conducr, 1ncludmg fa.tlure to take reasonably
2 tecmnmdded actions by ENSR, Weston and others to investigate and cleanup contamination of
23 fe o
7Y F N Tﬁb Pursuant fo paragraph 6.1 of the 1996 Leasc, ITT has the duty te exorcise and use

i ity and nexghbonng pmpertww ITT breached the 1996 Lease. -

gwd maﬂtenance practlces in performing lts du‘cy to keep the Property in good order condition
P repw‘ ‘

ijﬁh. As 2 result of Defendants’ conduct, mcluclmg fa;lure to use good maintenance.

Rtmn & Tucker &L#
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1d2. Pursuaut to paragraph 6.1 of the 1996 Lease, ITT hes the duty to perform
| mst, replacements or reriewals when necessary to keep the Property and all improvements
thmoﬁﬁ a part thereof in good order, condition and state of tepair.

Tﬁ3. As @ result of Defondanits’ conduct, including failure to investigate and femediate

mmimﬁon notwithstanding at least six years within which 1o do so prior to expiration of

7l the extéthéed term of the 1996 Lease, ITT breackied the 1996 Lease.'

164 Pursuant to paragraph 6.4(c) of the 1996 Lease ITT has the duty to surrender the

9‘ Pwpétty fiy thc end of the last day of the Lease term or any eatlier termmatmn dats, vmh all of the
1 '.cnts parts and surfaces thiereof clean and fiee of debris and-in good operatmg order,

'll | wndit:mtland state of repan' ordmary weat and tear excepted. [TT s obli gation includes the

_‘-12: mmml, a‘eplacement or rcmedxauon of any soil, matenal or groundwatcr contaminated by -

' 13i Lem "brdmaxy weat and fear” docs nat include any damages or deterioration that would have

14l been pmﬁnted by good matntenance practwc or by I.cssee performmg all of its obhgatlons under

16 R IdS As 8 result of Defendants’ condwst, including creatlon of 3011 and groundwater

17_! mm:kﬁtlon and surrender of the Proparty ina contammatcd condxtmn ITT breached the 1996

"

'22; wvwe pmJactlcc _
, 23 - lé’] As a result of Defendants conduet, mclw:lmg failure to repair the envuonmental
% comcﬁtmié TTT breached the 1996 Lease, |

254" 1d8 As a result of Defendants’ default, McCray prepare a Notice of Default (the “Notice
of DM”), which was served on Defendants on January 25, 2008 in the manner required by the

l
281 "7 169, Afer receiving the Notice of Default, ITT filled-to cue its defuuls and breaches.
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l'ﬁ) Ase dxrect proxinate and foreseeable result of Dcfcndants breaches of the 1996
Leﬁse, Mdexay has and will contmue to suffer general, conscquentxal and compensatory damages
aﬁ aﬂﬁgﬂlabovc » _7 - | o '
Iﬁ. McCré.y reserves.the tight o seek injunctive remedies as alleged above.
8 1?2 Pursuant to paragraph 29 of the 1996 Leasc, thelpre'vailing pariy shall be entitled to
mwnabié attorneys fees. As a result of Defendants’ conduct, McCray hlre:d attornieys and has

mcun'eddld wxll contmwa to incur attorneys fees.
SECOND CAUSE OF ACT ION

' (qreach of 1996 Lease COVenants Conccmmg Property Condmons other than
' Envxronmental Mﬂtters against all Defendants)

I?‘S. MeCrey re-allcges and mcozporates by referencc paragraphs 1 through 172,
imiumw, Of this Complaint, '

17h McCray performcd all of ltS oblxgauons undr the 1996 Lesse, except those excused

1?5 Paragraphs 5 a.nd 6 of the' 1996 Leage contain covcnams and conditions concemmg ‘

the ph}'siaal unprovements at thc Property, and those serving the Propcrty, mcludmg wnhout
Hmrtaum the buﬂdmgs, bulldmg gystems, parkmg lots, and dnvcways, as may be more
mwwﬁy dcsctxbed in paragraph 6.1 of the 1996 Lease.

l‘ﬂS o January 31, 2008, the lease term explred ITT sum:ndered the Property to
MeCmyuﬁ a dllapxdated condition reqmrmg substanual dclayed mmntenanca, restoranon and
17§7 Pursuant o paragraph 5.1 of the 1996 Leasc, lTT has the duty not to use or perrmt ,
the use o{‘]thc Property in any manner that creates waste ot & nuisance,

17’ﬁ As a rasult of Defendants conduct, mcludmg surre:ndcr of the Propcrty ina

------

ot s¢ and at all times, to ke¢p the Property and every part thereof in geod order, condxt;on

s , including all equipmeﬁt or facilities serving the Property, such as plumbing, heating,

31-
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ﬂ i wnuﬁwnmg, ventzlatmg, electrical, lighting facilities, bolers, fired ar unﬁred prcssure vessels, |
2L fire spmdder and/or standpipe and hose or other automatic fire extmguzshmg system, including
3| ﬁw mmg and/or stmoke detestion systems and equipment, fire hydrants fixtures, walls (interior),
i ceilings, q}oofs (except as provided for in paragraph 6.2(b)), floors, windows, daors, plate glass,

akyhng iandscaping, driveways, parking lots, fences, rctaim'ng walls, signs, sidewalks and

3 E . ==

A ":. lacated in, on, about, or adjacent to the Property.

- 7[ g I#O Af a result of Defendants conduct, mcludmg failure to keep the Propetty in good

i,l e

:ofdw, wAdmon and repait, ITT breached the 1996 Lease.

951,5 I%l Pursuant to paragraph 6 1 of the 1996 Lcase, ITT has the duty to cxercxse and use

. 101 srood: mﬁjntenance practlccs in performing its duty to keep the Pmperty in good order conchtuon
.ul*md' | | | o

' 12!* . Idz Asa result of Defendants’ Eonduct, including failure to pcrform good mamtenance

: | prmlm }md faxlure to keep the Propcrty in good order, conditmn and repaxr ITT brcachcd the

id4 Asa result of Dcfcudants conduct meludmg fallure to perform restorations,

5 ;teplmemlnts and renewals when necossary, ITT breanhed the 1996 Lease, |
lﬂs. Pursuant to paragraph 6.4(c) of the 1996 Lease, ITT has the. duty to surrender the

iVt cnts parts and surfaces thereof clean and frec of debris and in good opcrattng order,
mﬁnﬁoﬁand state of repan:, ordmary wear and tear excepted. “Ordmary wear and tear” shall not
; itwmde m{w damages or deterioration rhat would have been prevented by good mamtenance

i pranﬁces br by Lessee performing all of its obli 1gat10ns wnder this Leage.

Td6 Asa result of Defendants’ conduct, mcludmg sutrendered of the Property ina

il condition, ITT breackied the 1996 Lease. . '

28: ' 1&7 Pursuant to paragraph 6.4(c) of the 1996 Lease, ITT has the duty to repalr any

i m@,ﬂ -32-
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9“ n Mﬂon thh rcstoratlon of thc Property as allcgcd above, '
101Il féU Pumuant to paragraph 29 of the 1996 Lease, the prcvaxlxng party shal be cntltlcd to |
| IIL bt attomeys fees Asg rcsult of Dcfcndants’ conduct, McCray hired attome'ys and has

15;5 - T T  THIRD CAUSE OF ACTION

]41 “ N (Breach of 1996 Lease Indemnity and Coveuants Re Late Charges and

ISI o q S Notlces against all Defendatlts) , -
: 161 ldl McCray re—alleges and mcorporates by refercnce paragraphs 1 thmugh 190,

Rusan £ Tugkern &3

l;_. ‘ »
f ch&sxomed by the mstallatlon, maintenance or remova.l of Lesses’s Tradc Fixtures,
funﬁshiaés eqmpment, and Alterationd and/or Utzhty Installations, as weH ag the removal of any

wmg&ﬂnk installed by or- for Léssee, and the removal, rcpiaccmcnt or ramedmnon of any soil,
mﬁr groundwater contaminated by Lessee. _ '

l:é 8.  Asaresnlt of Defendants’ conduct, including surrender of the Property ina
dxlapa@aﬂd condition, ITT breached the 1996 Lease. '

l lé9 Asa dlI‘BCf., prox:mate and foreseeable result of Dcfcndants breaches of the 1996

Lease, M&Cray has and will contmue to suffer general consequennal and compensatory damagcs

v

174 mxumve,!of this complaunt
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J { T‘Jlli As aresult of Dcfcndants’ conduct, including failure to mdermufy, protect, defend
ﬂnd hoid ﬂa:mless McCray and the Propetty, ITT breached the 1996 Leage.

- 1'9|5 Defendants, and ench of them also breached the' 1996 Lease by failing to pay CPI
"I‘nmmiinterest charges, property taxes, late charges «and. atfomeys‘ fees a5 required by the 1996

& - 49*6 Asa dxrect proximate and foreseeable result of Defendants’ breachies of the 1996

. 4 ﬁ&ay has and will contiiue to suffer general, consequennal and compensatory damages,
uliemd

above,
8¢ ' ;‘ MoCray reserves thc right to obtain i mjunctwe remedies as alleged ache
10‘ T I?ILK Pursuant to paragraph 29 of the 1996 Lease, the prcvallmg party shall be entitled to

o 11 : MM attomcys fees. Aga result of Defendan‘rs’ conduot, McCray hxred atforneys and has -
_ -12 .iumm*ed d will contmue to incur attomeys’ fees. '

uf ; A FOURTH CAUSE OF 40110
14 ' R (Breach of 1958 Lease Covenants against all Defendants)
| 15 = 19I9 McCray re-alleges and i mcoxpcrates by rcference paragraphs 1 through 198,

Zi-F M&M ondition ax:oordmg to all laws, urdmanccs and govemmcntal rcgulatxcms

22 242 ‘Asaregult of Defcndants’ conduet, including surrender of the Property in 2008 ina

. %!*Mted condition, ITT breached the 1958 Lease, _ ,
24! Zd3 Pursuant to paragtaph 7 of the 1958 Leasc, ITT was requuved to surrender the
%f‘?mpmy Jn at least as good, safe and sound condition as the Property was at the commcncemem of

R4, Asa result of Defendarits’ conduct, including ITT's surrender of the Property in
2998 iné contaminated condition, ITT breached the 1958 Laasc

‘ ": o v 34
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:f 345 Pursiiant to paragraph 13 of the 1958 Lease, If ITT defaults on the performance of
Zliits ﬂbﬁwms under the lease, McCray may rectify the default and add to the rent the reasonable
R 31 ooa’tmd#pensc in so doing with mtcrest at 10% per annum, '

4l 3 2#6 Dcfendanis concealed their breaches, including conceslment of contammatxon ,

5 Iduring m%otzanons for the 1996 Lease and thereafter. Once the cOntannnatton weis dxsclosed to .
’ 6: WeCray; McCray rcasonably relied on Defendants’ representdtions that they take thexr

| 74 erwvit ntal respousxbﬂztles seriously and would obtain a “no further action letter,” and on the
' '8. TGIlmg ﬁgteemcn’c and did not pursue legal action, thereby estoppmg Defendants from asserting
9: that Mcd'ay should have pursued its claims on the 1958 Lease prior to now,

10 ﬁ‘? As-a direct, proximate and foreseeable result of Defendants’ breaches of the 1958

l] | Leasé, Cmy has and wﬂl continue to suffer general consequentxal and compcnsamry damages, _

: "13:, S %8 McCray reserves the nght to obtam mjunctwe remedxcs as aﬂeged above
IS (Braﬁch ofImplxcd Covcnants of Good Faith and Fair Deahng agamst all Defeudants)
16 B : : ﬁﬁ9 McCray re«alleges and mcorporatw by reference paragraphs 1 through 208
| 17,; ixwfm%#q of thls Complamt » : _
o 181 ‘ 21 0. Thereis an Imphed covenant of good falth and faur dcalmg in the 1958 Lease and
19 7956 Lok o |
2(}L | ' | | 3 L ITT’s conduct and rcpresentanons assured McCray thet ITT took enwronmcntal
. 21i i shot \ lities senously and that ITT would perform its obhgahons under the leasss, McCray
. 2"4: raﬁed nﬁ ITT’s conduct and reptesentatlons, mcludmg cntermg into a Tolhng Agreement to
7+ W e stamte of limitations and allow ITT to pcrform its reprcsentauans and lease.
a obﬁg_g‘ﬁis. )
1k RN 2.. Asaresult of Defendants’ conduct, I‘I"I“brcached the implied covenants ef good
.'-' ': fair deahng in the 1958 and 1996 Leases '
p : S 3. McCray reserves the right to discover and prove addmonal bmaches of the 1mphed
Zé ; s at the time of trial. '
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“ 2{4 As a direct, proximate and foreseeable result of Defendants® breaches of the irnplied

ww, McCray has and will continiue to suffer general, consequential and compensatory
deitinges;) as alleged above, ' ’ o

/| 5. McCray reserves the right to obtain injunctive remedies as alleged above.

216, Pursuant to paragraph 29 of the 1996 Lease, the prevailing party ghall be entitled to

: wmmﬂe attomcys fees. Asaresultof Defendants’ conduct MeCray hired attomeys and has

memad atid will corttinue o incur attorncys fees. o
8] . sxam CAUSE OF ACTION
' SIt (Intentmnal Mlsrepresentatnou against allDefeudants)
‘19 il7 McCray re-alleges and incorporates by mference paragmphs 1 through 216

Rl S A s i R :.;:;s,:;,a.a—« s

=

N PN

im'lt;siver of this Complaift. - . .
U 21 8, McCray placed trust énd con;ﬁdencc in Defendahts and each of them, to'use the

' Propmy in accordance with the lease terms 8 well as apphcable Iaw Neverthcless, Dcfendants, _
' amieaf# of them, made, authonzed or muﬁed representatwns to McCray, both eXpress and
: imp!ie'dq? %at Pefendants knew were false or that Defendants made recklessly thhout rega.rd for

&«em or falsity of the repmscnmnons

’ '«'2‘19 Defendants’ false representations mclude without lxrmtatxon, (8) their’ 1996

Npleiwjatxon, through Larty Dart and ‘Gordon Henry, that a costly mveshgatxon gave the: Property
e elentsbill of health, (b) their tepresentation, through F. DaVes, that ITT takes its enwronmental

: JlltleS scrlously and would obtain a “no further acnon letter,” () thelr represcntatlon, :
W@h Olmstead that ITT would conduct an off-site groundwater 1nvcst1gat10n, (@ ITTs
ptbmle in the leases, mcludmg sections 5. 1 5 2,6.1,4nd 6.4 of the 1996 Lease, (c) TTs

cdasi tation that it needed possession of the Property beyond 1996 1o perform its contractual

] envmmnental obhgatmns, and (f) ITT's nnphed reprﬁentaﬁon that it would timely
igte and remedlatc contanunatlon and obtam ano further action letisr consxstent thh thc
's mtexmon to sell or redevcldp the Property for high density residentiel usc,

- 220. McCray rched on Defendants’ reprcsentauons to its detnment, mcludmg without
etk n, agreeing to enter into the 1996 Lease as writtefi, agreemg to extend the term of' the

-36-
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: 1995!-!433 to-January 31, 2008, and entering into the Tolling Agreement to allow ITT & further

| WW to perform its oblxgamons and duties,

2121. Had McCray known the tre facts, mcludmg mthout hrmtauon that ITT’s “costly
W*mplmg survey” was not comprehensive and could not have given the Property-a “c]ean
bill of hdalth " and that ITT dld not intend to timely investigate and remcdmte the contammatwn
aﬁﬁ ﬁ‘)ditam & “no further actxon letter” consistent with McCray's mtended future uses of the |
Pmpwl McCray would have rcquued additional terrs in the 1996 Lease to address cx.tstmg
h ailon issucs, Would have refrained from extending'the 1996 Lease w:thout further
st of mvesugatmn and remedxatmn by the end of the cxtended 1996 Lease term, and

ww!d kve startcd much sooner an mdepcndcnt mvest: gation. and remediatton of contammatxon at

[ : .
A TR ol ~ AL -

s rty to xeduce damage o the Property and put itina condmon to sell or redevelop prior o |.
17 e dowmum in thc real estato market

'.22 As a direct, proxxmate and forcsccable result of Defendants’ intcntwnal

—
TRES . 1

14 {ini 'sentatwns, McCray has suffered general consequentxal and compcnsatory da.magcs,

‘ 155 .‘i23 McCray veserves the nght 1o obtain injunctive remed1es as allcged above

l?g _ 424 On mfonnauon and bchef Defendants authorized or ratlﬁed the conduct of their
Ik s@emz ihio made the mxsrepmcntauons Defendants conduct oceurred over an extended penod
]5: cf r.rmc & knowwg, mtcntxonal plan in'willful and conscxous dlsrcgard for the law, pubhc hcaith

, as well as the rights of McCray Defendants’ ccmduct was oppressive, fraudulent

andfm' alxcmus, Accordingly, McCray is entitled to punitive damages in an amount to be proven :

- SEVENTH CAUSE OF ACTION -

N eghgent Musrepresen tahon agamst all Dcfendants)
& f: 25. MeCray ro-alleges and mcorporates by reference paragraphs 1 through 224
mlmv, of this Complaint.
226, If Defendants did not mtcntlonally make the mlsrepresentatrons, then Defendan‘rs

k.
-
A .‘:(
4

eaqonable grounds to-believe the representations were troe.

atonoys sl | §.. ."..;.; ) : i 37-
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2#7 . Defendants intended McCray to-rely on Defendants® negligent misrgprescntations,

Jand May did reasonably rely on the misrepresentations as alleged above,

zts‘ Asa direct, proximate and foresceable result of Defendants’ negligent

X miweptﬂ&entatxons, McCray has suffered general consequenual and compensatory damages, as

al]tégad &ovc 4
9 McCray reserves the rxght to obtain injunctive remedles as alleged above.

EIGHTH CAUSE OF ACTION

' ..’ : (Fréuduleht'ConcealmemlPartial Snppres'si'on of Facts

I , ‘ | against all Defendants) ' »

1’;0 McCray re-allegcs and chrporates by reference paragraphs 1 through 229
mclusi\"é of this Complamt : ’ : S
iBl Dcfendarxts aind cach of them, had a duty to dxsclose to McCray information

i foctm':emﬁng the envxronments.l ccndmon of thc Property and Defendants’ conduct concerning that

fitic by virtue of the landlord/tenant rclatmnsh1p, mcludmg Sectlons 5.2(b) of the 1996
L&m, & 1996 negotiations ineluding Larry Dart’s end Gordon Henry’s representatxon, Mchy 8 |

: mamy t%{uests for mformatxon, and Defendants’ commumcatxons with MeCray concemmg

_wvmmﬂnental conditions and issues: Defendants had the duty to oommumcate fully 50 that their

jmmﬁmauons did not suppress material faots, : _
; 32 Dcfendan’cs, and each of them, knowingly and mnentwnally thhheld mfonnatton
fot Mi:Cray and/or partlally suppressed material facts, thereby actwcly concealmg matetial facts,

‘ mcluﬁdg without. Imutatmn, the extent of the contammatwn, the potential areas of concern &,

which ethronmental mvesuganons should have bcen conducted rcoormncndatmns for '

38 .
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w-Moca{y that ENSR would prepare 2 “report," ang that the “‘réport” would be providcd o

Stamngﬁo later than August 2003, McCray repeatedly requcsted the final ENSR report.
DMts repeatedly delayed prowdmg the report, and then told McCray that no report existed,

hit wvdd have to be disclosed o Mc(}ray pursuant to the 1996 Lease, and instead instructed

- ENSR n{ put {ts recommendations i in the ENSR Oplmon Letter, which ITT actively concealed

fmm ay. ITI‘ then rejected those recommcndatnons in large part
‘ 2@4 Defendants’ concealment of the comarmnatlon made false Defendants prior
s tnons mcludmg those madc by ITT through Larty Daxt, Gordon Hem'y, F. Daves and T.

‘a5 well as Defcndants 1mphed represcntauon that they wou]d timnely mveshgate and .

: “'_ , contammatlon and obiain 2 “no further action letter” conmsteut w1th the McCray s

iR to scIl or rcdevelop the Property for high density’ resxdenhal use,
dBS Defendants, and cach of thcm, dehbcrately concealcd and/or suppressed mformatxon

pncn' waixtamma‘aon, would have reﬂamed from extending the. 1996 Lease without requmng

¥ tion and cleanup at that tnne, and would have undertaksn an mdependent investigation

1at1<m of contaminatior at the Property to reduce damagc to the Pmperty andputitina
5 n to scll or redevelop prior to the downtum in the real estate markeL '
iZS'I Had the ENSR Opmmn Letter been, prowded to McCray, as required by thc 1996
d-nd the ongomg communications between ITT and McCray, MoCray would have requued
i'}'I‘ % lakc the steps rcconnnended by ENSR in the ENSR Op:mon Letter 5o that efforts to

i te contaxmnatwn at the Propcrty would be cffectwc to rcstore the Propcrty to a condition

M wi1d sllow McCray to purs‘ue McCray’s plans for ,the Pmm following the expiration of
the 1% .:Lcase,‘including without limitation, conversion of the Propexty from an industrial use fo

-39,
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MoCray. fENSR’s pmject tanager Jeff Melo also reprcscnted that ENSR would provide a repom 1

OnhManon and belief, ITT instructed ENSR not to preparc a “report” with recommendatxons :

v acted as it did bad Dcfcndants dxscloscd and ot suppresscd lhe u'uc facts, Had MoCray- '
knm‘iac true facts, McCray would have reqmred addmonal terms in the 1996 Lease to address '
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8 Highe &nsity residential use.

438. Asa direct, proximate and forcsceable result of‘Defcndants’ concealments and

s "f: 139, McCray reserves the right to obtain injunctive remedies as allegcd above, |
’i40 Cn mformatx on and belief, Defendants authonzed or ratified the conduct of their
:gm JJhO made the concealrnents and partial suppresmns of fuct. Defendants’ conduct ooourred
overm xtended penod of time as a knowing, intentional plan i in willful and conscious chsregard
for ﬁ:! W, pubhc health and safsty, as well as the rights of McCray Defendants’ conduct Was

Hve, i‘raudulcnt and/or malicious. Accordmgly, McCray is entitled to pumtwe damages in

nt fo-be provcn at tnal

'NINTH CAUSE OF ACTION |

(N cglxgcnce agamst all Defendante)

" . ) -1 eie
_ﬂ_'_- PRI - & -

41 McCray re—a]leges -and incorparates by referenoe paragraphs 1 through 240,

' lmltﬁvf of this Complamt

iz42 Dcfcndants and each of thcm, had a duty to use,due care in their handlmg, use,

G

s "control disposal, release, mvesﬁgatlon charactemzatxon, removal, and remechatxon of

s substances at, and assoviated with, the Pmpcrty

" 943, De.fendants, and each of them,_ knew or should have known that their failure to use

244, On mformatwn and behef Dcfendants were neghgent careless and/or reckless in

j ; ling, use, stotage, control, dlsposal relcase, mvestxga‘uon charactenzaﬁon, removal and
filtion of hazardous substances at the Property Thelr neghgence mcludes, butis not lumted
g,.ﬁ(a}%lure to msta.ll systems and estabhsh procedures to prevent, promptly detect, mVestxgatc ’
md tq‘chdmte contammatton )] fadu.rc to promptly notify McCray emd the approprxate .

Hinental autharities of contammatxon at the Property, and (c) failure to promptly and

HRES ~,:-.- . ly mVﬁ'S ugate &ﬂd remediate contamlnangn at, and assocxated 'Wﬂ'h, the Pr operty.

40~
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: 5. As a direct; proximate and foreseeable result of Defendants’ conduct, Mchay has

ﬁ m’cwﬂ ontinue to suffcr general consequcnual and compensatory damages as alleged above.

.. 6. McCray teserves the nght to obtam injunctive remedies as allcged gbove.

TENTH CAUSE OF AC'HON

i
({Fontmumg Private Nuisance in violation of Civil Code sectiona 3479 and 3481
g _ against all Defendants)y
Y " - 2);17 McCray re-alleges and mcorporaxes by refercncc paragraphs 1 through 246
{#, of this Complaint, ‘ ‘

- 8 Defandants, and each of them, caused the rclease of hazardous substances mto the

on & daﬂy bas;s
SRSl McCray has repeatedly requested that Defendants, and each of themn, abate the
1% ation. Howevcr, Defendants and each of them, have failed to do so despite the fact that |

i inatlon can be abatad using readxly available tcchneloglcs avmlab]e at a reasonable

ot .ge.néral', consequential and compensatory dmgé, " éﬂégcd abm’.’e"l

52. As a direct, proximate and foreseeable result of Defendants’ conduct, McCray has

¥ 253. MeCray reserves the right to obtain injunctive remedies as alleged above,

1.
COMPLAINT
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ELEVENTH CAUSE OF ACI‘ION

bl L,

ermanent Private Nuisance i violation of Civil Code settiony 3479 and 3481

-
- _'%_-.’ L

against all Defendants)
i '2JS4 McCray re-alleges and incorptitates by reference paragraphs 1 through 253
miusm-, of this Complaint, '

255, MeCray did not know or have reason to suspect the exxstenoe of the alleged

ation and resulting nuisance until sometime in 2003. McCray is justified in not having

OV ted the contamination earlier beéause the contaminatibn was astively coneealed by ITT

O m_._:..‘..‘__... Oy - O ..“... RN T S e

dlved subsurface contan*unatmn not apparent upon wsual inspection, and McCray did not

ﬁon letter,” and because of the Tollmg Agrccment

56, Defcndants faxlure to tunely abate thie contammauon has anid wxll contmue to

} o 4
- 13' Maﬁe the Property, the- soll and groundwater beneath the Propcrty and nearby properttes and :
;e M) S o
15 T 35 7. McCray has repcatedly requested that Dcfcnda.nts and each of thety, abate the

: 15 uuisum caused by ’fhe contammahon,, but Defendants and each of them have failed to do so.

Wt
e

1] 458, Agaditect, proximate and foreseeablc result of Defondants” conduct, McCray hes

.. pi o)

‘!3 Mgcneml consequential and- compcmatory damages, as alleged ab ove.

: Ib 559 MeCray teserves the rtght to obtain mjunctlve remedxes as alleged above,
210 . i TWELFTH CAUSE OF ACTION

' ?}1 fContmumg Pubhe Nuisance in violation of Civil Code sectxona 3479 wnd 3480
jz i agamst all Defendﬂntﬂ) ' '

60, McCray xe-allcges and i lncorporates by reference paragraphs 1 thl'OUgh 259,

V.3 S |£61. The above dcscnbcd puisance is mJunous to publzc health, and is spcmally 1n3unous
) M ay, mcludmg its. affect on McCray’s ablhty L) dcvclop a.nd/or rent out the Propcrty and

Rutan & TUoRK; \M“ ) !

atoreys tiow| | ] ' | 42
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262 Defendants actxons causing the public nulsancc continue to damage the Property

'. 'ray ona datly basm Each actual and/or threatened reloase and mlgratlon of hazardous

’ Iy remcdiate_d. . . _

3. Defend#ﬂts’ failitre to titely ébatc the contamination has and 'wil] comtinue to -

ie Property and the sml and groundwater beneath the Propcrty and nearby properties, and '
on a daily basis. ’ '

Any hardship imposed on Defend anty in abatxng the con‘cammatmn would bo

= & the contammatlon, and bccause Defendants have nover contestcd habxhty
' "_ 65. McCray has repcatedly rcquestcd that Defcndants and cach of them, abate thc _
: aﬁon Howevcr, Defendants, and each of ﬂlm, havc faxled to.do so desplte the fact that

rmnatlcn can be abated using readily avallablc techno]ogles avaﬂablc at areasonsble

3 66 A.s a dxrect proxnnatc and foresceable rcsult of Defcndants’ conduct, McCray has .

EEUIRET
RS S

uttortd general, consequcuhal and compensatory damages as alleged above.

367, MeCray reserves the right to obtain inj junctive remedws as alleged above,

THIRTEENTH CAUSE OF ACTION

. ""'wf(Pcrmancnt Public Nuisance in violation of Civx] Code sectwns 3479 and 3480
aga:nst all Defendants) . '
1’68 McCray re-allc ges and mcorpomtes by reference paragrapbs 1 ﬂu'ough 267

, of this Complamt

1269, McCray d.ld not know or have reason to suspect the cxxscencc of the nuisanceuntil -
ZWS Achtay-w justified in not having discovered the contannnatmn earher, becanse the
: ﬁatibnjwas acti#cly concesled by ITT and involved subsurface conwnﬁnaﬁdn nat apparent |
fual insp_ectibn, and Mcéray did not file this acti.ox;; sdgﬁer‘ because of ITTT’s |

#htations, including its bromise t0 obtain a “no firther action letter,” and because of the

a3

s ' T COMPLAINT
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170. The above described nuisance is injurious to public health, snd s specially injurious
; ¥, including its affect on MeCray’s ability to develop and/or rent ott the‘Propérty and
MoCray to incur costs and expenses to investigate, assess, monitor, remove, remediate

bk the con_tamina.tioﬁ, and lost profits due to MeCray’s inability to fully utilize or sell the

general consaquentxal and compensatory damages as alleged above

574, McCray teservcs the i ght to obtain mjunctwe remeches as alleged above
N " FOURTEENTH CAUSE OF gg}ON

L (Contmuing Trespass against all Defendants)

1’6 3 o 7 5." MeCray re-alleges and incorporates by reference: paragraphs 1 through 274,

‘1i?? ine, of this Complamt _ o o _
1}8 %6 Dcfendants, and each of them caused the release of hamdous substances in the soil

Ij§ h““‘ i ndwater at and’ amund the Property without McCrey’s ‘consent,

v B - 277, The trespass created by the contamination has- and continues to affect, McCray s

H Q&&ﬂxty ‘ ‘ develop and/or rcnt out the Pmperty and has caused MoCray toi inour costs and expenses -

_; Lgate, assess, momtor, re:movc, remediate and/or abate the contammahon and Tost proﬁts

e 1 3 ¢Cray’s inabili xty to fully utilize or sell the Property

78, Defendants' fa1lure to timely abate the contammamn has, and will continucto,
d the Property and McCray, ' '

579 Any hardshxp imposed on Dcfendants in abaung the contamination would be
o #8], ns evidenced by the fact that Defendants previously promised to-remediate the

fignation, and because Defendants have néver contested liability.

4.
COMPLATNT
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' i 2480 McCray has repeatedly requested that Defendsants, and each of them, abate the
_ 2 i : tion and thc trcspass However, Dcfcndants, ‘and each of them, have fallcd to do so”
3 daqmb e fact that the contamination can be abated using read;ly available tcchnologws available
& 414 reefonable cost. -
S o ""%8 1. Asadirect, proxmmic and foresecablc result of Defendants’ conduct, McCcay has
‘ $ : v general, consequentxal and compensatory damages, as alleged above. h
7# . iSZ McCray reserves the nght to obtain m_)unctwc remedm as alleged gbove.
| 3 i83 On mformatwn and belief, Defcndants authonzed or ratified thc conduci of their
b Wﬂho madg the conccalments and partxal suppressions of fawt Defendants' condugt occurrcd
, ID '(M:r w%xtsnded permd of time as a knowmg, intentional plan in mllful and conscious disregard
' 13 fw!h& b, pubhc hcalth and safety, as well as the nght'z of McCray Defendants’ conduct was
12 ot €, fraudulem and/or mahcmus Accordmgly, McCtay is. cntxtled to punmve damages in |

; ttobeprovenaxtnal

U . FIFTEENTH CAUSE OF ACTION

. 15 . ,! o (Permanent Tmspass agamst all Dcfendants) A
IG : _i84 McCray re-allcges and 1ncorporates by reference paragraphs 3 through 283

| 127 : Yo, of this Complamt
l!g 85, Defcndants and cach of them, caused the release of hazardous substances mto the
15 8511 m@‘ groundwater at and around the Property vnthout McCray ] consemt _ '
251 i86 McCray chd not know or have reasori fo suspcct ‘the exxstence of the alleged trespass |
21 f&)ﬁi ‘MeCray i s just1ﬁcd in not having discovered the contammatxon earhar becausc the

) fﬁ ek ation was actwely ooncca]ed by ITT and involved subsurface eontammatmn ot apparcnt

‘ :33 npnn ual inspection, and McCray d1d not file ﬂns action soone:r because of ITT"s |
:M Mtat1ons, mcludmg its pmmxsc to obtain a “no further actlon letter,” and because of the
95 Tolhm greement.

| 216 .' 287. The abovc descnbed trespass has diminished the valué of the Pmperty and has and
2|7 ik ct McCpay s abrhty to develop and/or rent out the Property and hag caused MeCray to »
Zlg ingur pdists and expensés to mv%tlgate,' ASSESS, Onitor, remox"c, rcmedmfc and abate tﬁc

| “;'?;;’;?;:"' 1 45
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. ation and lost ﬁrofits qiué to McCray's indbility to ﬁx]lyutﬂize or sell the i’foperty.
R 3. béfcn&laﬁté"failure t.o' timely abate the contamination has caused damags to the
i, '

: ~2189 McCray has repcatedly requcste.d that Defendants and each of them, abate thz

’atlon and tertninate the trespass.

90. Asa, dxrect proximate atid forcseeable Tesult of Defendants’ conduct, McCray haa

gcncral consequential and compensatory damages, as alleged above

491 McCray reserves the right to obtain injunctive rcmedxe:s as alleged above.

d92 On information and belief, Defendants authorized or ratlﬁed the conduct of their

i agbms iho made the concealments and pattlal suppresswns of fact, Defendants’ conduct occuned

ARTRA L]

| aver ateictended penod oftime as & knowmg, mtenuonal plan in wdlful and. cotiscious disregard:

ﬁorﬁ&'éw, public health and safety, as well as the rights of McCray Defendants’ conduct was.

15} : d e, fraudulent and/or mahcxom Acccrdmgly, McCray is enﬁtled to pumtwe damages in
1\4 ot ot : .'“ it to be proven at tnal o
6] . SIXTEENFH CAUSE OF ACTION
1‘7 S (Waste in vxolaﬁon of Catifornia Code of Civil Pmcedure sactmn 732
. 1‘8 ' , ' agamst all Defendants) ]
c 1]9 ' 993, McGray. re-alleges and mcorporates by refcrcnce paragraphs 1 through 292
10 b M, of tits Complamt. ' ‘ '
il " t94 Defendants, and eaoh of thcm wcrb under a duty to preserve and pmtecl the ,
_ i&% erty in accordancc w1th their obliganons under the 1958 and 1996 Leases, and were requxred
o 253 by Mo avoid usmg the Property in & manner that creates waste,
: ﬁ4 %95 Dcfendants conduct in causmg and- concealmg the release, #nd allowing the spread,
iS of Wdoua substances in the soil and groundwater at the Property, and surrendering the Pmperty
) ﬁ?ﬁ e of damage and digrepair has resu]ted in waste and damaged the Propcrty, substant)auy
ﬁ’? nic ting its market value, , '
2]8 296, As a diroct, proximate and foreseeable ré_sult of Defendanty” conduct, Mchj/- has
' Rum.sm-*a-.nifi g . ' . . . -
sttomayswbow] - [ .o . 46-
.. 3 m,fm.r;&%m - B COMPLAINT




P RTE R

o van & o

. ‘ . .

' 1 Q‘M general oonscquennal gnd compensatory damages, as. a{ieged above,
| %. JS‘? McCray reserves the nght to obtain injunctive 1 rcmedles as alleged above. .
3l  SEVENTEENTH CAUSE OF ACTION
# (ﬁecovery of Damages for violation of Health and Safety Code section 25339,7(b)
5 - ; ~ against all Defendantsy ;
5 : 5498 McCray re-alieges and moorporates by referehce paragraphs 1 through 297,
- f? l@mmé of this Complaint, v -
B ‘299, Defendants, and ea.ch of them, through authorized agents and ropresentatives -
) 9 |M F. Daves, ITT's m~house cnv:ronmental lcgal counsel Bennett Leff and Jeff Mello,
1 I’F‘I"s anagars of Environmental Safety and Health and T. Olmstead che-Prcsxdent of ITI‘ :
1 e txon Managcment Inc., wcre aware of the relcase of a matcnal amount of hazardous

Ib ;Ms on and beneath the Propcrty and knowmgly and vnllfuﬂy failed to prowde proper
| 1[.".5:1- whm lxouce of such to McCray as reqmred by Health and Safety Codc sccnon 25359.7(b).and .
g Sw:mls 2(b) ofthe 1996 Lease. . S

00. Asa duect, proxunatc and foresecable resul’t of Dcfendants fa:lure to report thc

- atwn to McCray, McCray has suﬁ'ercd general consequennal and. compensatory

1  EIGHTEENTH CAUSE OF AC’I‘LQ
’ :42 o ) "(il;lecovcxy of C]eanup Cmts under Health and Safcty Code section 25300 ¢f, seq
' ﬁ - i i - . against all Defendants) ‘
2‘4 ; o %02 McCray re-alleges and moorporates by rcference paragraphs 1 through 302,
2§ el j , of this Complaint., ' '
% 2 N :; 03. Defendmts, and each of tlmrn, purchiaged; storcd, used handled generated treated,

3 'S&" = 3

7 : ed, disposed of;, contmlled dlscharged and/or relcased hazardous Substances causing
mﬁmﬁon atand around the Property '

o & Tyeha, u-% - A ,
aftoroys Ml | 0' o ] -47-
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, 1 _ .

] jotl. Defendants, and each of them, are liable persons, as defined by Health and Safety
Code W :I tion 25323.5, for any. contamination at or atound the Property.and in the proundwater

: wdetﬁ*: Propetty. ‘
305, Although McCray did not cause or contribute to contamination &t or around the

: +MecCray has incurred and will continue to incur costs apd expenses related to the
ightion, assessment, removal, remediation and monitoring of contamination at the Property.

. ':, 06. As a dlrcct prommate and foreseeablo result of Defendants’ conduct McCray has

58 suﬁm!ﬁ genetdl, consequential and oompensatory damages, ag alleged above.

o). 507 . McCray is entitled to mdemmﬂcatlon from Defendants, and ¢ach of them, pursuant

. Wofte Hed{h and Safety Code sect:ons 25363(6) and 25323,5 and rclated provmmns for the costs and

3 res McCray has mcuned or w111 incur related to the mvesugatxon, assessrnent, removal, '
112 m i ion. and momtonng of contmnmatlon at the Property _ '
sl MINETEENTH CAUSE OF ACTION
1)%; - (Statutory Indemmty Undcr Cnhforma Water Cndc Scctmn 13000, et seq. .
ﬂ$ _' "‘ ' o against all Defendants)
ﬂﬁ - ::”:%".%508 McCray re-aucges and incorpotates by- wferencc paragtaphs 1 through 307

17 mélwi’ue of tlus Compleint

sl ?309 Defcndants, and each of “them, mtennona’.lly, neghgently or wongfully cansed

. i
_Rutan & Tudket, 149
aftornays-# ftwg :

_ i'§ -Mus substanccs tobe deposxted or discharged in or on the waters of the State of Cahforma in

bt that threatens to create or has crea"ced a condition of-pollution or nulsance.
:.310 McCray did not release deposﬂ or dtschargc the hazardous substances atoraround | '
':%Jerty and Is thersfore not resppnmbk for any qontam_ma’ﬂon or nuwance atotaoundthe
ty. Mc'Cr-ay is thus eﬁﬁtled to indemnification and contributiou' from Defendants, aﬁd each
4 of el pursuant to Watet Code sections 13000, et seq. for the. costs and expendimros McCray

ation of contammatlon it the watets of the State of Cahfomla and any admmlstrauve emd/or

33

..é'*

25 ey i r:red or will incur in connect:on thh investigation, monitoring, removal and/or

5% mmdh[

:&‘7 ;',ivﬂflénalhcs 1mposad on IV_IcCray as a reslt of Defendants” contamination of the Pr_opcrty._

4§
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TWENTIETH CAUSE OF ACT ION

(Untdli Competition Under Califorma Business and Professions Codc Sectlon 17200 et seq.
) “agaiust all Defendants) S

Lo 51 1. McCray re-allages arid incorporates by reference paragraphs 1 through 310,
inkliasivt, of this Complaint. |
! 3 12, Defendants ITT violated Business & Profess:ons Code section 17200 by, among

Mogs; engaging in the conduct alleged above, mcludmg without Iumtanon, unfa1rly,

x ly and fra.udulently malqng, authorizing and/or ranfymg statemments. that they knew or
MGJ&W known to be false and untroe ‘about the causs, nature, extent, mvcstAgatlon and
fkion of the contamination at the Property, and dehbcrate]y vathholdmg information from

,' §, thereby actwe]y concealmg the extent of the conta.mmauon and thc exlstence of potcntlal

areas concern at which' environmental mvesugrﬁmns shouId have boen ccmducted in wolatl on
crf apﬁi:able law.
_ 13, McCray 1s enutled to restitution of all amounts wrongfully obtamed by Det‘endants E
m\d e of them, a5 a result. of their unfait, un}awful and ﬁ-audulent business- practwes, andto
i:ﬂj citfre remedies, as alleged above, o '
U TWENTY-FIRST CAUSE.OF ACTION
Bill l . (N eghgeuce per se against all Defendanm) '
‘ 314. McCtay re-alleges and moorpomtes by refercnce paragraphs 1 through 313,
i:!o] 2 of this Complaxnt
b ) 15. Laws; regtﬂauons, oxdmances, rules and orders such as those contamcd in the

fhia Watcr Code Caleorma Health and Safety Code, C&hforma de Code and Cahfomxa

it and Professions Code are mtendcd to prevent enwmnmental contammanon, and ifi it

< B16. “Throughout tfieir possession, use and/or control of the Property or the other

ts oontrol Defendants, and cach of them, were obhgated to comply w1th all apphcablc

: ‘f.-: 4 . . .49_
; ) : COMPLAINT
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aftorneys & thw,

i and Professions Code

i J.‘
ht contammauon by

i general, consequenual

) t, 19. ‘MeCray reserves

: 20.. McCray rc-allegc
of this Complmnt

“501. Asaresult ofthe

i risdiction over the Prop
fiak, without limitation, the Califorria Water Cods, the Califbrnia Civil Code, the Californda

53 of pgtso'tis for whon|!

417, Defendants’ conidy

¢ Semman

crty and/or Dcfch@mts’ conduct in conheotion with the Pmberty,

aL1d the California Health and Safety Code. McCray is & member
the protections alleged inthe precedmg patagraph were adopted.
ot falled to coraply with the California Health and Safety Code,

ki rria Water Code, the CGalifornia Civil Code and the Cahfomla Business and Professions

3 alleged in this Complaint, Defendants negligently, carelessly
, lgenerated, transported, tﬂ:é;teﬂ, stored, controtled, disposed of,
iZed, and/or removed hwirdous sub'stances, failed to prevent

dous- substances, falled to 1nstall systems and estabhsh procedures

hazhrdous. substances, failed to mstau systems and establish

4 es' to promptly detcct, 1Lvest1gatc and rmne,dmte contammatmn by hazardous substances N

ptly and eﬁ‘ecnvely mvcsugate and rcmedzate conwmmauon at the

- 18 As a dlrect, Ptuxlmate and foreseeable result of Dafendants’ conduct, McCray hag

arid c»ompensatory damages a.s allcged abovc.

he rxghttc obtain injunctive rernedles as alleged abovc,

' vmgm-mgom CAVUSE OF Agx;gu
(I)ecl

ératory Reolief agamst all Defenda‘nta)
: and mcorporates by reference paragraphs 1 through 3 19

forcgning. there e;_t{sf numerous abtiéngblc éqntrb_versics between
efendants, on tﬁc other hand, boﬁceniingteach pén?’s fights,
arising under the 1958 Lease and 1996 Leaso and applicable lav
ndition of the‘soil and groﬁridﬁatgr at and in the vicinity of the |

tolindwater contamination), restoration of improvements at the .

5 including governmental and private interests, for personal

50
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Wunw, odily injuries, propert) damages, lost profits, damages, fess, penalties, and expenses and
ﬁas m nvest gatmg, analyzmg, moritoring, removing, rex:aediz;ttiné,r and/or abating the

dation.

42, The controversies h'eqmrc 2 judicial detemmatlon of the parties’ reSpcctwe ngh‘cs .
with resPect 0 one a.rlother A judicial detemunatxon 1s necegsary 1o avmd a

et 1t}' of actions and POSSIMC inconsistent resum

rizghts' der the lease, the prey hng party shall be entitled to his reasona.ble attomeys fees.

24 McCray bas mcud&ed and will continue to incur attomcys fees- obtalmng a - '

/"cm of the pax‘tles nghts and dutlcs under the 1996 Leasc. ' . ‘
‘{VHEREFORE McCray prays for Judgment agamst a]l Dcfendants Jomtly a.nd severally, R

.ll".' i For géné'ra'l"c&mp ensatozy ‘end consec]uennal damages accordmg 10 proof at the

ﬁﬁze nf 4 nal mcludmg, thbout lhmxtatlon

(a) ‘ all costs énd expenses to mvestxgate analyze, momtor, remove, rcmedlatc

bt 0 d/or repalr the envxromﬁcntal condltlon of the Property, mc]udmg the soll and

o mter, and- if nccessary tl.‘xe off-site soil and. groundWatar, ‘ o | ‘
N (b) . all costs énd cxpenses of consxﬂtams and attorncys engagcd by McCray to
vesify: efendants‘ (non) compliancc with the 1996 Lease and o mveshga’cc and remediate

“ nation and enforce the f996 Lease; | |

(c) all costs And expcnscs 10 restorc the 1mprovements at the Pmperty to the

comdﬁn vequired by the 1996 Leasc and 1958 Lease;

mﬁiﬁ%n requxrcd by the 1996 Laase
(e) all lost pi-oﬁts suffered by McCray rcsultmg from Defendants’ wrongful

cagikt in contammatmg the PfOPGﬁY- thms mterfmng iwith the high derisity ¢ esidcntml hse
%Y intended to make of thls Property and ﬂdjacent pmperty followmg explratlon of the 1996

(d) all lost rdnt caused by Defendants’ fmlum 1o surrender the Pmpcrty in thc :

. ]
L
[y
)
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[ “ 9, Por such other an?l fuither relief as this Court may deem just and proper.
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“March _, 2009

For injurictive orders;

()  the dixﬁmnﬁon in value of the Property;
L 4-:,1:|’ (g)

(&)  other damages according to proof at wial;

othe_r 'amcums owed pursuant to the 1958 and 1996 Leasas, and

' Far punitive datages in an amount determined af the time of trial;

For & declaration of rights;

For prejudgment interest and costs of suit incurred;

For attorneys’ feey as set forth in the 1996 Lense and/or as requited and permitted by

RUTAN & TUCKER, LLP
MARK B. FRAZIER

By:,

Mark B Frazier
- Attorneys for Plaimiff
, Iﬁd}c;CRAY DALE WAY PARTNERSHIP, o
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6. On or about November 24, 2008, Latham submitted to the Regiohal Board.
various materials responsive to staff's requests made at the November 3 meeting, including

-affidavits from three individuals having a long work history at the site, dating back to the ITT

era. The letter summarized the options being considered by the agency as follows: (1) rescind

the Order; (2) amend the Order, or issue a new order, adding or changing parties; or (3) a
combination of the above. In subsequent communications with the agency, the agency never

disputed our characterization of the options it was considering at that time. We urged the agency

to rescind the order.

7. On December 8, 2008, I conferred with Mr. Berchtold who said he had not
had a chance to review the November 24 submittal or speak with his team about it. He offered
that he would do so and get back with me “before Christmas.” I indicated our appreciation of his
offering to do so, and asked if T could assume the ball was in his court until then, which he.
confirmed. :

8. Over the next few months, I checked in with Mr. Berchtold periodically,
and conferred with him December 23, 2008 and March 9, 2009. In each of those conversations,
Mr. Berchtold told me that, while thmgs were progressing slowly, the agency had decided

tentatively to rescind the Order, and was moving in that direction.

9. On March 25, 2009, Mr. Veloz and I met with Mr. Berchtold, who told us
he did not need any additional information from us, but was waiting to have a communication
with ITT before ﬁnahzmg the recission. -We asked him to not link the communication with ITT

to-the issuance of the recission.

- 10, On April 24, 2009 I met with Mr Berchtold at a Regional Board hearing
in the City of Santa Ana. He 1ndlcated that recission still was on track. I asked if I could call his
counsel David Rice regarding the process. He sald if I w1shed to, but suggested it was a

. straightforward process.

11. - On May 15, 2009, I coriferred with Mr. Berchtold who first told me that
the agency had decided against recission, but then he said they still would deliberate on the issue.
He said that this development was a 180 degree turn. He explained that the agency did not want
to change the status quo because representatives of Seventeenth Street Realty had told him in a
meeting the week before that Seventeenth Street Realty considered itself to be the successor to
the Order and was moving forward expedltlously to clean up the site. -

Executed in Orange County, Cahforma on June 15, 2009’

_ PﬁuI'N. Singarella -

Subscribed and sworn to befere me this 15th day of June 2009
by Paul N. Singarella, proved to me on’ the basis of satlsfactory
evidence to be the ‘person who appeare

Notary Public va
My commission expires: A@U-S+ gy‘ Z®
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Qi Callfornla Ke nal Water Quallty L atrol B‘oard‘

Santa Ana Reglon

Winston H. Hickox . Internct Address: http://www.swicb.ca.gov ' Gray Davis
Secretary for 3737 Maiun Street, Suite 500, Riverside, California 92501-3339 Governor
Envirorimental Phone (909) 7824130 « FAX (909) 7816288
Protection
May 11, 2000

Mr. Robert L. Veloz
1502 East Mountain Drive
Santa Barbara, California 93108 ,

SUBJECT: OFF-SITE CHARACTERIZATION AND REMEDIATION STATUS
' J. C. CARTER FACILITY.

671 WEST SEVENTEENTH STREET

COSTA MESA, CALIFORNIA

'CLEANUP AND ABATEMENT ORDER NO. 90 126

CASE NO. 083000202T

Dear Mr. VelOZ'

Thank you for at’tendlng the May 9 2000 meetlng wuth us to discuss current and planned -
activities to address groundwater contamination. beneath the facmty The ltems dtscussed at
this meeting are summarized below: : :

. Based on lnformatton presented at the meetlng, an air spargtng/vapor extractlon pilot
test was conducted at the site from:March 1999 to April 2000, Twelve vapor extraction
wells were installed to facilitate this process. Please provude this office with a copy of the

T welt installation report by July 3, 2000

' lt is-our understandmg that the system was mtttally intended to operate for 30 days to
evaluate the applicability of -this technology. However, the operatmg period was

. ‘extended to provide additional data. The system was shut down in April due to the
-consistently low influent concentratlons The results of this. test indicated that it is not

- likely that a residual source in. sou is present in the vicinity of the extraction paints, and a .

. more aggressive . technology would be requtred to positively effect a change in
groundwater condmons at thls site. A

» The current activities have been ineffective in reducing the concentrattons of chiorinated
hydrocarbons in groundwater beneath the site. Therefore, we require physical testing to
examine alternative remedial methods, such as.dual phase extraction or other
appropriate technologies. Please notify: this office as soon as feasibility testing is
scheduled. Please submit the results of the teasubthty evaluation and a remedial action
plan to this otftce by August 8, 2000. .

Cal:forma Envzronmental Prolectwn Agenc_y

% R Rer\rled Paper



 Mr. Veloz S S o-2- . May 11,2000

+ - We discussed-the investigation-of-potential residual-sources in soil through extended
vapor extraction testing. We are requesting a workplan to conduct this investigation in
the areas of wells MW-1 and MW-12 as discussed in the meeting. Please submit the
workplan to this offlce by July 3, 2000.

e We discussed _the prev:ously_ proposed off-site assessment that -was prepared and
submitted in response to the Board’s mandate for characterizing the offsite extent of
contamination. We agreed that your current consultants would review that workplan,
dated February 12, 1998, which ‘was prepared by Environ, and provide a
recommendation for how to proceed Please submit a brief workplan addendum to this
office by July 3, 2000."

-Followmg the meetlng, we toured the site and inspected the well locations. We were
- impressed with the good housekeeping practices observed at the facility and the
" -maintenance of the wells and vapor extraction/air sparging system. During this inspection,

" other Regional Board staff noted that a potential offsite well south of Well MW-16 appeared
feasible. We ask that thls be considered durlng your consultants review of Envvrons
workplan

We. are anxious to expedite this process. Therefore, feel free to provide the requested
. materials before the specified’ deadlines whenever poss:ble If you have any questions,
-please call me at 909 320-6375

| Sincerely,

| V@WM
. Rose'Scott®

Associate Englneenng Geologust
Pollutant lnvgstlg_atvon,Sectlon '

cc: Sylvia Marson, J. C. Carter Company, Inc. -
: Kevin Miskin, SECOR International Incorporated

~ A.L. Simmons, A.L.Simmons Consultants, Inc.
Diane R. Smith, Law Offices of Diane R. Smith |

- Cali fornuz Environmental Protectwu Agency

Q 3 Renrlea' Paper
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- ROBERT L. VELOZ, Case No.

BEFORE THE

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD

" SANTA ANAREGION

Inre

Petitioner

' AFFIDAVIT OF ROBERT L. DICKSON, JR.

I, Robert L. Dickson, Jr. hereby declare and state as follows:

1. I am a Senior Paralegal in the Env1ronment Land & Resources
Department of Latham & Watkms LLP. I'have been with Latham & Watkins for 15 years, and a
paralegal for 9 years.

2. Latham & Watkins has been retained by Mr. Robert Veloz with regard toa
regulatory notice letter sent to Mr, Veloz by Rose Scott of the Santa Ana Reglonal Water Quality
Control Boaid (“Regional Board™) regarding property located at 671 West 17" Streef, Costa
Mesa, California (“Site”). The property was the subject of Cleanup and Abatement Order No.
90-126 (CAO). [ have been a531st1ng Latham & Watkins attomeys m their representation of Mr.
Veloz in this matter. _

3.  On AOctober 16, 2008, at appfoximatelyB 30 p.m., I participated ina

- telephonic conference call with Mr. Veloz; Paul Singarella, a Latham & Watkins partner; and
' Regxonal Board staff member Rose Scott.

- 4, Du11ng the conference call, whwh lasted approximately an hour and 15
minutes, I took detailed notes. ‘The purpose of this affidavit is to preserve key statements relating
to the qubject property made hy Rose Scott during the conference call,

5 Ms. Scott indicated that, when she initially took over the case/file years
ago, she met with Mr. Vieloz and his attorneys, who presented their case, Subsequent to that
meeting and a review of the utilization of the basin and its background water quality, the
Regmnal Board gave the Site a low, prlorlty, but did not rescind the CAO. :

| 6. Ms. Scott indicated that the only reason the Regional Board began to work
on the Site was because the current owners, Seventeenth Street Realty LLC (“Seventeenth”), are
seeking to redevelop the Site. -

7. ‘Ms. Scott further stated that Argo-Tech is currently leasihg the Site from
Seventeenth. Property investigations undertaken pursuant to the sale of the property identified

"OC\1017891.1 -



problems in the cryogenics area of the property, which continues to bperate. Ms. Scott
characterized the problem as not something new, that had occurred at a much earlier date.

8. Mr. Singarella requested that Ms. Scott describe the recent Regional Board
activities involving the Site. In response, Ms. Scott stated that the current activities “came to our
office as a new case.” Seventeenth approached the Regional Board and asked that the Regional
Board look at their data and assist them with a voluntary cleanup plan so that they could
redevelop the property.

9. Ms. Scott described a meeting she participated in with representatives of
Seventeenth, including an attorney and two consultants from Tetra Tech who had the testing
data. They went over the data collected during the property investigations and identified a
DNAPL plume; and a source of TCE contamination.

10,  Ms. Scott stated that she had not dlrected Seventeenth to perform the
property investigation work, which included core penetrometer testing, sampling, etc. She
further stated that Seventeenth performed the work “as property owners who wanted to
- redevelop” the Site into mixed residential and commercial uses. She also stated that the property
would not qualify for residential uses with the existing groundwater contarnmatlon

11, Ms. Scott stated that afier the meeting and review of the property
mvestxgatlon reports and data, the Regional Board did not direct a “major cleanup” but “agreed
‘to work with” Seventeenth so the property would be able to qualify for mixed residential use.

12.  Ms. Scott stated that no formal letters were drafted until after the Regional

Board received Seventeenth’s Corrective. Action Plan (CAP), dated June 26, 2008. Upon receipt

of the CAP, it became necessary to formalize the Site activities, as Seventeenth was not
identified as the Site owner in Regional Board records, or on the CAO. When Ms. Scott asked if
Seventeénth could be formally identified as the responsible party for the Site, the representatives
_ replied “no, no, no, no - we don’t want to do that.” Ms. Scott recalls that Seventeenth thought
that any alleged non—comphance w1th the CAOQ could be corrected via monitoring and off-site
characterlzatlon

13 Regardmg the CAQO, Ms: Scott cannot find any record of a formal decision

, by the Regional Board of State Water Resources Control Board.” She indicated that she would
like to close out the CAO, as work performed by Seventeenth during its property mvestlga’uon
appears to have satisfied the CAO’s outstanding directives, which were off~51te
assessment/charactenzatlon and quarterly monitoring.

14,  Ms. Scott stated that DNAPL was not somethmg that the Regional Board
tolerated in the region, and that removal of the DNAPL would be requxred before a case was
closed out. Regional Board staff’s position is that the DNAPL source is on site at the property.
The Regional Board is now in the process of working out who is respon31ble for the DNAPL
contamination. Ms. Scott stated that she believes the source is from an “earlier time™ and that
responsibility was never determined.

OC\017891.1
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My commission expires: a \L j %\)ZJ‘) D :

Executed in Orange County, California on June 15, 200%

e A
S

Paul N. Smgarella on behalf of, and
at the consent of Robert L. Dickson, Jr.

Subscribed and sworn to before me this 15th day of June 2009
by Paul N. Singarella, proved to me omth: ( satlsfactory
ev1dencc be the person who appdare before Hg.

-Notary Pubho&

J
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