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Under the terms of the Agreement, Sellers agreed to the followmg indemnification
provision: '
“, . . the Sellers shall, and hereby do, jointly and severally
indemnify, defend and hold Buyer and any of its Affiliates, and
their respective stockholders, directors, officers, employees and
agents (collectively, the “Buyer Group”), harmless from and
against and will pay the amount of any and all Damages
actually incurred or suffered by the Buyer Group based upon,
relating to, arising out of, resulting from or otherwise in respect of
 (a)any inaccuracy of any representatxon or warranty of Sellers or
the Company contained in this Agreement or any certificate
delivered by or on behalf of the Sellers and the Company in
connection herewith or breach of any covenant or agreement of the
 Sellers or the Company, or failure to satisfy any obligation that the
Sellers: assume, are responsxble for or-are liable for contained in -
this Agreement that survxves the Closmg, (b) the matters set forth
on Schedule 9.1 . ' '

(See: Ex 1, Section 9 1 “Indemmﬁcanon by Sellers”, (emphasxs added))

Schedule 9.1, “Indemmﬁcatxon spec1ﬁcally refers to the “Cleanup and Abatement Order
issued by the. California Regional Quality Water Quality Control Board in October, 1990.” (See

- Ex. 2, Schedule 9.1 “Indemnification”). Further, Schedule 4.15 “Environmental” to the

Agreement states, in pertinent part, “The Company [J. C. Carter Company] is subject to a _

- Cleanup and Abatement Order issued by the California Regional Water Control Board.
- Quarterly well monitoring is required; femediation may be required.” (See Ex. 3 Schedule 4.15

“Environmental.”). A plain reading of the Agreement, including the Indemnification Provision

" and the accompanying Schedules, further dictates that Sellers are responsible for any and all
Damages ﬂowmg from the CAO _ : .

Seventeenth Street does not have a ﬁnal determmatlon of actual costs to 1mplement the

. .CAP Thus far, the amount of the costs incurred is approximately $425,000, and we are unable at

this early stage of the remediation process to project fitture costs associated with the

" implementation of the CAP. Seventeenth Street hereby makes demand for indemnification

pursuant to the Agreement for all such costs'incurred to date,

/"/77’"7 oy

R1ch}4d J. Grabowski
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JONES DAY

3 FARK PLAZA -+ SUITE 1100 * IRVINE, CAUFORNIA 82614-8505
TECEPHONE: 5406-8%1-3939 » FACSIMILE: 949:8%53.753%

Direct Number: (949) 553-71514
© rgrabowski@jonesday.com

JP767029:¢5p
631668-605002 March 13, 2009

VIA USPS AND FACSIMILE (714) 755-8290

Paul N, Singarella, Esq.

Latham & Watkins LLP

650 Town Center Drive, 20th Floor
Costa Mesa, California 92626

Re:  Seventeenth Sireet Realty LLC’s Indemnity Dernand
Dear Mr. Singarolla: | |

This letter is in response to your letter dated November 13, 2008, wherein you assert your: -
clients Robert Veloz, Marlene Veloz, Michael Veloz, Katherine Veloz (formerly Canﬁeld),
. ‘Harry Derbyshire, Edith Derbyshire and Maureen Partch are unable to accept or reject the
indemnification tender of Seventeenth Street Realty LLC (hereinafter, “Seventeenth Street”)
based on the information prov1ded in my letter of September 30, 2008,

. As a threshold mattcr, your prcsump‘uon that chenteenth Street purchased the Subj ect
-property-located at 671 West Seventeenth Stréet in the City of Costa Mesa (the “Property”) in "
" 2007 is incorrect. Seventeenth Street acquired the Property via contribution from its parent,

.;Argo-Tech Corporation Cesta Mesa (“ATCM”) [formerly J.C. Carter Company, Inc.], a wholly .
- gwned submdlary of Argo-Tech Corporatxor: (“A:rgo Tech”) A brief summary of Seventeenth
Street’s ongm is below.

-On October 28, 2005, V. G AT Investors LLC (“VGA'I”’) acquxred AT Holdmgs
Corporation (“AT Holdmgs”), the parent of Argo-Tech. That acquisition occurred via mcrger of
VGAT's subsidiary, VM Sub, In¢., into AT Holdings. Following VGAT’s acquisition of AT
Holdings, both AT Holdings and Argo—Tech became wholly—owmd subsidiaries of VGAT.

‘Seventeenth Street was formed to hold and operate the Property dunng and after AT
'Holdings’ reorganization prior to VGAT’s March 2007 sale of certain AT Haldings entities to
Eaton Corporation (“Eaton™). - While the bulk of AT Holdings was sold to Eaton, Argo-Tech’s
eryogenics division located at the Property, éntities and subsidiaries related thersto, and the
‘Préperty itself, were ultimately retained by VGAT. In the reorganization, ATCM acquired 100%
of the investment units of Seventeenth Street in exchange for contribution of the Property. At..

LAI-2995096v&
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. that time, Argo-Tech assigned all of its rights arising out of the Stock Purchase Agreement ‘
. between Argo—Tech and the J.C. Carter Company, executed on Septerber 26, 1997 (the “1997

Agreement”), to Seventcenth Street. This includes all indemnification rights underthe 1997 -
Agreement , )

Thus, the assertion that your clients are not required to indemnify Seventeenth Street

- because the indemnity does not run with the land to subsequent purchasers of the Property is

‘misguided. Seventeenth Sweet is an affiliate of Argo-Tech, AT Holdings, and VGAT, and, as a
wholly-owned subsidiary of Argo-Tech, a permitted assignee of the 1997 Agreement s
indemnification rights. Because Scventeenth Street’s right to indemnification arises dlrectly out
of the 1997 Agreement, whether the mdcmmty runs with the land i is irrelevant.

v A, Seventeenth Street Directly Benefits from the 1997 Agreement’s Indermnification

Provision as a Wholly-Owned Subsxdlag and Affihate of Aruo-Tech, AT Holdmg
and VGAT. . , . .

When VGAT acquired AT Holdmgs via merger of its subsidiary into AT Holdmgs it
became an “Amhatc” of Argo-Tech as dcﬁned by the 1997 Agrccmcnt Sectlon 1 of the 1997

- Agreemcnt, entitled “Definitions,” dcﬁnes an “Affiliate” as:

‘[a]ny Person which duectly or mdxrectly conttals, i is controlled by
or is under comumion control with such Person. A Person shall be
deenied to control another Person if such Person owns 0% or
‘more of any class of stock of the “controlicd” person, or possesses,
directly-or indirectly, the power to direct or cause the direction of
the management ofgohcu:s of the contmlled Person, whether
. through ownership of stock or partnershi; inferests b' contract or
othersmse (cmphasuz added).

Jt is clear that VGAT became an “Aﬁihate” of A:go-’l‘coh aﬁer it acqmzed and aﬁmned

- control of AT Holdings, ‘Argo-Tech’s parent. Prior to the Eaton sale, AT Holdings was

reorganized, with Argo<Tech’s eryogenics division, as well as the Propci‘rty, contributed to the
remaining and newly-formed AT Holdings/Argo-Tech entities retained by VGAT, Carter
Cryagenics Company LLC anid Seventeenth Street, respectively. Thus, upon theit creation, each

"~ of thesc entities, in turn, becamc affiliates of Argo-Tech and AT Holdmgs at that tune

As noted in your Ietter Sectior 9. 1 of thc 1997 Agreement cnutled “Indemnification by

_ the Sellers” provides in relevant part:

“[T]he Sellers shall . . . indemnify, defend and hold Buyer and any
of its Affilistes, and their respectivé stockholders, directors,

officers, employees, and agents . ., harmless from and against and
Lal-2995096v8 . . : .
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will pay the amount of any and all Damages acmally incurred or

- suffered . . . based upon, relating to, arising out of, resulting from
orotherwise in respect of . . . (b) the matters set forth in Schedule
9.1.” (emphasis added). i

The aforementioned provision is clear: affiliates of Argo-Tech, including Seveateenth
Street and VGAT, directly benefit from the 1997 Agreement’s indemnification prowsmn, and are
enht]ed to indemnification from your clients. )

' B. . The Anti-Assigniment Clause is 1nam)hcable to Seventeenth Street As A Wholly-

Owncd Subsudmry of Argo-Tech and AT Holdings.

You mistakenly presume the 1997 Agreement’s anti-assignmegt provision is applicable
to Seventeenth Street. However, Seventeenth Street, a once whollv-owned subsidiary of Argo-

- Tech, is a permitted assignee under the terms-of that agreement, rendering the anti-assignment
" clause inapplicable. Section 12.3 of the 1997 Agreement, entitled “Assignment; Successors and
. Assxgns provxdes A

“[n]o party to the Agreement shall convey, assign or otherwise
transfer any of its rights or obligation under this Agteement
without the express written consent of the other party to this
Agreement; provided, however, that Biiyer may assign jts riphts
hereunder to any direct or indirect wholly owned subsidiary -

' thhout the consent of Veloz .. .." (emphasm added)

. As notcd above, Seventeenth Street was formed asa wholly-owncd subsidiary of Arco-
Tech to hold the Property during and after AT Holdings’ reorganization prior to the Eaton sale. - -
At that time, Seventeenth Street, one of the remaining AT Holdings/Argo-Tech entities '

o ultimauly retained by VGAT, was assigned all indemnification rights related to the Property

arising under fhe 1997 Agrccment by Argofl‘ech Thls assxgnment is valid 1rrc5pcctxve of your

: chcnts consent or lack thereof.

.‘C. The Conmmmatwn At Issuc Ts Covered by 'I'he October 1990 Caleorma Regional

You incorr’ectly assert in'your letter that the 1990 Califomia Regional Water Control
Board Order (the “1990 Order) has been complied with, and further assert that the
indemnification Seventeenth Street seeks arises from “pewly discovered” contamination
unrelated to the 1990 Order. Santa Ana California Regional Water Quality Control Board
representatives (the “Board,” and “Board Representatives,” respectively), as tecently as October

21; 2008, have made clear to Tetra Tech that the Board seeks full-compliance with the 1990
. Order whmh Tas yet to be satisfied to date. Moreover, the Property’s contamination is not

LAL-2999096vE
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“newly discovered” as you claim, as the proposed-cleanup, while in contemplation of
redevelopmerit of the Property, seeks to satisfy the 1990 Order’s remediation requirements.

It is undisputed that the Property’s groundwater was known to 'co'ntain'elevated

. concenirations of chlotinated solvents up to and through 2001, many years prior to Tetra Tech’s

remediation assessment, Furthermore, the remedial measures included in Tetra Tech’s corrective
action plan (“CAP”) are directly responsive to the requests in the 1990 Order. Indeed, your

_ position that “Tetra Tech tied the cleanup plan to the redevelopment process — not the 1990

Regional Board order,” is misleading, as Tetra Tech clearly stated in & preceding section of its
report that “the Cleanup and Abatement Order (CAO) directed that cleanup of ‘contaminated’
so11 aod groundwater be 1muated”

There is also no dxspute that thu source of the VOC-lmpactcd groundwater is from the
site itself. Thus, the condition existed on the site well before Tetra Tech’s recent assessment and
before promulgaﬁon of the 1990 Order. Regardless of the Property’s projected use as
commereial, residential or ‘industrial, Board Representatives have made- clear to Tetra Tech that
remediation is necessary to address, among other things, the high concentrations of pollutants

* found in the groundwater, potent1a1 vapor-intrusion conditions and negative adjacent-site

_groundwater impact. All of these issues are related to groundwater contamination at the site
which, along with soil contaminaﬁon issues, Wcrc all raiséd by the 1990 Order,

§orgrge

arising out of the 1990 Ordcr, was contemplatcd and spectﬁcally bargamed—for in the. 1997
Agreement, with such rights and obligations flowing from your clients to Argo-Tech, its

- . affiliates, and any permitted assignees, Seventeenth Street is both an affiliate and permitted -

asmgnee undet the 1997 Agreement, and, having been assigned the mdemmfxcauon rights undcr
it, is now entitled to mdemmﬁcauon

‘ D Tthndemmty Demand Does Not Exeeed the Indemmtv Contemplated in the

1997 Agreem ent. :

The CAP proposed by Tetra Tech that has been appmved by thc Board does not increase
the “claimed burdens under the indemnity” as-your letter asserts. In fact, it decreases those
‘burdens through a variety of approaches which reduces the time and cost of addressing the site
contamination. Morgover, although the tedevelopment contemplates a mixed-use property;
including residential, any cotrective action plan to remediate the Property would need to address
the contaminants and exposure pathways targeted in the CAP propased by Tetra Tech.
Furthermore, the CAP mainly relies on engineering controls rather than remediation to address
the indoor air exposure pathway, which is the pathway of greatest concemn for future residential
use. The 1990 Order must be complied with, and the CAP proposed by Tetra Tech will

_ reasonably and prudently accomplish this without changing the scope of the mdc:mmty

conteraplated in the 1997 Agrccmcm

" LAL2995096v8
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As mentioned in my letter of September 30, 2008, Seventeenth Street does not have a

fidal detérmination of actual costs to implement the CAP. Thus far, the amount of the costs

incurred exceeds $425,000, and we are unable at this early stage of the remediation progcess to
project future costs associated withi the impleémentation of the CAP. Seventeenth Street demands

. indemnification under the 1997 Agreement for all such costs incurred to date, Furthermore,

pursuant to Section 9.3(b) of the 1997 Agreement, this letter, in addition to my letter of
September 30, 2008, sarves as notice to your clients of a “Direct Claim” for indemnification as

- Vey tmlyyo%/'

ihard/J. Grabowski

LAT-2999096k
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\i/‘ California Regional Water Quahty Control Board ‘

Santa Ana Region

. P - Internet Address: htip/Avww.swrcb.ca.govirwqeb8 A : .
Winston H. Hickox 3737 Main Street, Suite 500, Riverside, California 92501-3348 Gray Davis
ecretary for

. Phone (909) 782-4130 - FAX (909) 781-6288 - Governor
Environmental ; ] )
Protection

The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consunplion.
For a list of simple ways you can reduce demand and cut your energy costs, see our website at www.swreb.ca.gov/rwgch8.

" November 19, 2002
To All Interested Parties

"RE: DECISION OF T-HE. BOARD IN THE MATTER OF PETITIONS FILED BY .
GOODRICH CORPORATION AND KWIKSET CORORATION FOR REVIEW OF
CLEANUP AND ABATEMENT ORDER NO. R8-2002-0051

Attached is the written decision of the Board in the above-referenced matfer, as

approved by both the Chair of the Regional Board, Carole Beswick, and the Board
Counsel in this matter, Ted Cobb.

Any questions concerning thIS decnsnon should be dlrected to Ted Cobb at 916-341- -
5171, :

Sincerely,

v% &ﬂ{zy% |

. Gerard J: Th|beault
Executive Officer
" Santa Ana Regional Water Quallty Control Board

Attachment

cc.  Regional Board

California Environmental Protection Agency

Q‘Xé Recycled Paper



October 25,2002

Agenda Item 6: Petltlons Filed by Goodrich Corporation and Kwikset Corporatlou :

 for Review of Cleanup and Abatement Order R8-2002-0051.

Dec131on of the Board: ThlS matter came to the Reglonal Board for further deliberation
on a decision made in closed session on September 13,2002. . This was nécessary because
of a defect in the notice of the September 13, 2002 meeting. The notice did not provide
for the closed session so none should have been held. On advice of counsel, the Regional
Board Chair decided to bring the matter back at the October 25, 2002 Board meeting to

- consider all evidence and argument that was received on September 13, 2002. In

conformance with the public notice for the October 25, 2002 meeting, no further
evidence or testimony was recetved from any party or interested person prior to
deliberation by the Regional Board. Board members Solario and Withers did not take

©  partas nextherhad fully partlclpated in the September 13,2002 sess1on

The Chair summanzed the main points that were the subJ ectof consrderatron durmg the
closed sess1on Those pomts were: : :

o the Board was concerned about the t1me involved in solvmg the problem
- of perchlorate in the groundwater of the Rialto/Colton area and believed
that pursuing the enforcement of the cleanup and. abatement order, as
- drafted, would result in unnecessary delay in admrmstratrve appeals and
: ht1gat1on

o the Board foresaw extensive delays while communities were losmg access .
S to drmkmg water and determined that addressing the problem as qulckly
' -as possible by cleaning up the contammated wells or prov1dmg altematlve
water sources was of greatest rmportance

'» " one of the companies named in the cleanup and abatement order drsputed
whether it ' was a legal successor in interest to the original responsrble
' ’ party;

+ theother. company was wrlhng to take responsxbrhty for a portlon of the
' contammatron but not for the whole problem;

e a non-adversarial approach was more hkely to obtain some cooperatmn ‘
from those two companies;

e the Board did not believe that there had been a good characterization of
the plume and wanted further investigation; '

+ the Board wanted to ﬁnd incentives to encourage trmely partrcrpatlon by
all potentrally responsible parties; and -
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Santa Ana R8-2004-0111 December 20, Order No. 00-54 - | Union Car Wash Cleanup & Abatement Order no longer
‘ : : 2004 ' e - , , necessary. - '
San Diego 98-91 - September 9, 1998 | Order No. 93-83 = | GTE Califorhia - | The discharger has demonstrated that
N o i _ o o further remediation is not necessary.
San Diego 94-117 August 15, 1994 - | 89:63 San Diego Gas and | All directives in the order have been
o _ _ 4 ‘Electric met. ‘
San Diego 98-61 June 10, 1998 89-109 Brotherton Ranch | Discharger achieved compliance.
" | San Diego | R9-2000-0126 July 20; 2000- Order No: 98-224 | City of Solana City of Solana Beach complied with the
_ 4 L ‘Beach directives of CAO 98-224 and addenda. -
San Diego 2001-279 September 20, Order No. 2000- Mr. Jerry .Mr. Bujakowski complied with the
- 2001 © 1 180 - Bujakowski - -directives of the CAO.
San Diego R9-2003-0169 April 23,2003 Order No. 89-49 Greyhound Lines, | Greyhound has complied with the
' ' o : : Incorporated directives of the CAO and superséding

CAO 91-45. CA0!91-45 still applies to

other dischargers. |
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California Regional Water Quality Control Board
Santa Ana Region

ORDER NO. R8-2004-0111

Rescission of Waste Discharge Requirements and Enforcement Order :
for :
Specific Facilities

The California Regional Water Quality Control Board, Santa Ana Region (hereinafier Board),

~ finds that:

1.

* The Orders listed in Attachment "A" were issued by the Board at various times for

the facilities described therein. Attachment "A" is hereby made a part of this Order.
Waste discharge requirements and enforcement orders for the facilities listed in
Attachment "A" are no longer necessary because the facility is-rio longer in °
operatlon or because the facility is in comphanee with the enforcement order

This action is based on the fact that specific dlscharges are now ‘covered under

" other - waste discharge requlrernents or that enforcement orders have been

satisfied. As such, this action is exempt from the requlrements of the California
Environmental Quality Act in accordance with Section 15061 (b) 3, Chapter 3,
Title 14 of the California Code of Regulations.

The Board has notified the dlschargers and interested ~agencies and persons of its
intent to. rescind the Orders for the facilities listed in Attachment "A", and has
provided - them with an opportumty to submit writtén ‘comments and
recommendatlons ‘ '

he Board ina pubhc meeting, heard and con51dered ail comments pertammg to
-the rescission of waste dlscharge requ1rements

'IT IS HEREBY ORDERED that the orders listed in Attachmcént "A" be 'reseihded.

1, Gerard J. Thibeauit “Executive Officer, do hereby' certlfy thaf the foregoing is. a full, 'd*ue and
correct copy of an Order adopted by the California Reglonal Water Quality Control Board, Santa _
Ana Region, on December 20, 2004.

)GQ%)@J/X/

G r dJ Thibeauit
{ : Executive Officer



‘California Regional Water Quality Control Board
Santa Ana Region

December 20, 2004

STAFF REPORT

ITEM: '8

- SUBJECT: - Rescission of Waste Discharge Requlrements and- Enforcement Order for Spemﬁc :

Facilities, Order No. R8-2004 0111

lDISCUSSION:
Waste discharge requirements and enforcement order for the facilities listed in Attachment “A" of -

~ Order No. R8-2004-0111 are no longer necessary because the fac1hty ismo 1onger iri operation or
- _-because the fac111ty isin comphance with the enforcement order.

'RECOMMENDATION:
/Adopt Order No. R8~2004-01 11, ’as.presented.

In addition to the d1schargers hsted in Attachment "A", comments were solicited from the followmg
agencies: .

u. S Env1ronmenta1 Protectlon Agency, Permits Issuance Section (WTR-S) Doug Eberhardt

» State Water Resources Control Board, Office-of the Chief Counsel Jorge Leon

State Water Resources Control Board — Jim Maughan

- State Department of Water Resources - Glendale - ‘
- "California Department of Health Services; San Bemardino - R1chard Haberman
" California Department of Health Services, Santa Ana — Cor Shaffer

. Orange-County Resources and Development Management Department Chris Crompton :
* Orange County Water District — Nira Yamachika

San Bemardino County Department of Environmental Health Services —Ray Britain _
San Bernardmo County Transportation/F lood Control District - Naresh Varma - '



ORDER NO. R8-2004-0111

Attachment "A"

SAN BERNARDINO COUNTY

ORDER NO.

Facility and Location

Reason for Rescission

00-11

BASF Corporation (formerly Morton

_ Facility no longer in
International, Inc.) operation '
___ORANGE COUNTY L
ORDER NO. | Facility and Location Reason for Rescission
. . _ . Cleanup & Abatement
00-54 Union Car' Wash (aka Beacon Bay C# Order o loniger

Wash) ~

|- necessary -




CALIFORNIA REGIONAL WATE‘R'QUAL"I'TY CONTROL BOARD
- SAN DIEGO REGION

ORDER NO. 98-91

AN ORDER RESCINDING CLEANUP AND ABATEMENT ORDER NO. 93-83 . .
CLEANUP AND ABATEMENT OF DIESEL CONTAMINATED SO(L AT
39110 CONTRERAS RQOAD, ANZA -
RIVERSIDE COUNTY

The California Regronal Water Quality Control Board, San Diego Regron (heremafter _
RWQCB) finds that:. ' _

1.

Cleanup and Abatement Order NG. 93-83 was issued on July 30, 1993 to GTE

* California, lncorporated (hereinafter referred to as.the discharger) in response to

an unauthorized release of petroleum hydrocarbons from the underground

storage tank system located at 391 10 Contreras Road Anza Riverside County
Caln‘ornla :

The unauthorrzed release of petro!eum hydrocarbons from the leaking
underground storage tank (UST) system resulted in elevated levels of Total
'Petroleum Hydrocarbons (TPH) in‘the diesel fuel range and low levels of

Benzene, Toluene, Ethylbenzene, and Xylenes (BTEX). These contamrnants '
were detected in soll at the site. : '

The drscharger removed the Ieakrng usT system in 1988 and conducted a
preliminary site assessment, -and-later a vapor extraction pilot study was -

* completed in 1 996. An extractlon system was never xmplemented The

discharger has demonstrated that further remediation is not necessary, and that

' -resrdual contamrnatron does not pose a srgnlﬁcant threat to water qualrty

o Cleanup and Abatement Order (CAO) No. 93-83 lssued for the cleanup of diesel

" contaminated soil is no longer necessary. ‘A no further action letter will also. be
issued pursuant to Sectlon 2721(e) of Tltle 23 of the Calrfornra Code of

Regulations.

This enfo'rcement action is exempt from the provisions of the California
.Environmental Quality Act (Public Resources Code, Section 21000 et seq.) in
accordance with Sectron 15321, Chapter 3, Ttle 14, California’ Code of
Regulations.



. o

| Déte: September 9, 1998 B

Order No. 98-91 v 2.
Rescission of CAQ 93-83

IT IS HEREBY ORDERED,

1. Cleanup and Abatement Order No. 93-83 is hereby rescinded.

) ' ///f MJ:;/’ ‘
‘/f/HN H. ROBERTUS

Executive Officer




- 1994.

CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD:
SAN DIEGO REGION

ORDER NO. .94-117
AN ORDER RESCINDING CLEANUP & ABATEMENT ORDER NO. 89- 63

The Callfornla Reglonal Water Quallty Control Board . San Diego Reglon

{hereinafter RWQCB) finds that:

1. A1l directives in the order named above have been'met.

2. The RWQCB has notified the responsible party,. San Diego Gas.and
" Electric, of its intent to rescind the subject order.-

IT IS HEREBY ORDERED, that

1. Cleanup & Bbatement Order 89-63 .is hereby rescinded 1nclud1ng
all revisions and/or addenda to 1t.

I, Arthur L. Coe, Executive Officer, do hereby certify the. foregoing

is a full, true and correct rescissions adopted by the California
Regional Water Quality Control Board, San Dlego Re ..n, on August 15,

ERTHUR L. COE _
Executive Officer



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ORDER NO.98-61

AN ORDER RESCINDING
CLEANUP AND ABATEMENT ORDER NO. 89-109
FOR
BROTHERTON RANCH

. The California Regional Water Quallty Control Board, San Dlego Region (hereinafter Reglonal Board),

finds that

L.

On December 11, 1989, the Regional Board Executive Officer issued Cleanup and Abatement

Order No. 89-109 for Brotherton Ranch, San Diego County. Order No. 89-109 directed the owner °

of the Brotherton Ranch to cease discharging waste to Los Coches Creek and to remove waste :
which had been discharged to the creek.

On Ianuary 29, 1990, the Regional Board affirmed Order No. 89-109 and ‘e)‘ct,ended the deadlines
for two of the directives

-~ On Apnl 18, 1990, Mr, G. L. Jennings subrmttcd a letter in complxance with the directives of
Order No. 89- 109-

Based on the review of the April 18 letter, the Regional Board has determined that the owner of
the Brotherton Ranch has. comphed with the dlrectlves of Cleanup and Abatement Order No. 89-

109.

The Regional Board has notified the dlscharger and all known mterested parties of its iritent to
rescmd the above cleanup and abatement order

This action involves the rescission of a eleanup and abatement order for a discharger who has

achieved compliance. As such, this action is exempt from the reqmrements of the California

. Environmental Quality Act (Public Resources Code 21000.et seq.) in accordance w1th Title 14,
California Code of Regulauons Chapter 3, Section 15270,

The Regxonal Board, in a pubhc meetmg, heard and consndered all comments pertammg to the

proposed action.

IT IS HEREBY-ORDERED, that Cleanup and Abatément Order No, 89-109 is rescinded.

I, John H. Robertus, Executive Officer, do hereby certify the foregoing is a full, true and correct copy of an

Order adopted by the Cahfomxa Reglonal Water Quality Control Board, San Diego Reglon on June- 10
1998. .

/]

T

| Yohn H. Robectus
_ Executive Officer




- Date: Tune 23,2000 , N - .
- File: 01-761.02 - o ' S : JOHN H. ROBERTUS

'CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

- ORDER NO. 2000-126

' AN ORDER RESCINDING : ' '
CLEANUP AND ABATEMENT ORDER NO 98-224 AND ADDENDA 1 AND 2

CITY OF SOLANA BEACH
SAN DIEGO COUNTY o ' .

The Cahforma Reglonal Water Quahty Control Board, San Diego Reglon (heremafter

Reglonal Board), ﬁnds that: -

1. Pursuant to Sectlon 13304 of D1v1s1on 7 of the California Water Code, the
. Regional Board issued Cleanup and Abatement Order No. 98-224, and addenda
thereto, to City of Solana Beach for the construction of a new sewage pipeline -
crossmg San Elijo Lagoon to the Olivenhain Pump Station,.

2. Order No. 98-224 estabhshed requirements. for completing the above p1pehne by

March 15, 1999 and atechnical report certifying the adequacy of the pipeline by
April 15, 1999. Addendum No. 1 extended those deadlines to October 15,1999
. forthe p1pelme and November 15, 1999 for the report. (The extension was given
“because of the Light-Footed Clapper Rail’s breeding season interfering with the
" construction schedule.) Addendum No. 2 extended the deadlines to April 30,
2000 for the pipeline completion and May 31, 2000 for the report. (This.
extension was granted because of delays in obtammg env1ronmental permits for
-the project.) :

3. The new plpehne Was put into service on-April 29, 2000 after passmg a

hydrostatlc and interior v1sua1 exam, and has been in operatlon ever since.

4 The techmcal report certifying satlsfactoxy completlon of the p1pe11ne was

‘recelved May 31, 2000

: ITIS. HEREBY ORDERED

1. Cleanup and Abatement Order No. 98- 224 and Addenda 1 and 2 to CAO 98-224
City of Solana Beach San 1 Diego C'ounzy are- hereby rescmded

LT ohn H. Robertus Executlve Officer, do hereby cert1fy the foregomg is a full, true, and- |
+* correct copy of a rescission Order adopted by the Cahforma Reg10nal Water Quality -

Control Board, San Diego Region.

Executive Officer



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ORDER NO. 2001-279

AN =ORDER RESCINDING

CLEANUP AND ABATEMENT ORDER NO. 2000-180 AND ADDENDUM

FOR
MR. JERRY BUJAKOWSKI
14044 FERNBROOK DRIVE
RAMONA, CALIFORNIA
- SAN DIEGO COUNTY

. The California Reg1onal Water Quality Control Board, San D1ego Region (heremafter
Regional Board) ﬁnds that

1.

“ Cleanup and Abatement Order (CAO) No. 2000-180 directed Mr. Jerry

Bujakowski to clean up solid waste deposited on his property within an un-named

. tnbutaly to West Branch Creek at 14044 Fernbrook Dnve in Ramona.

__ Addendum No. 1 to CAO No. 2000-180 extended the date of compliance to allow

the responsmle party to 1nvest1gate other potent1al respons1b1e parties.

' AReglonal Board staff inspected and verified that the solid waste had been removed

and erosion controls constructed in accordance with the Cleanup and Abatement

_Order and addendum

: Th1s restission of an enforcement action is exempt from the ptov1310ns of the
_Cahfomla Environmental Quality Act (Public Resources Code, Section 21000 et
seq.) in accordance with Section 15308 -Chapter 3, T1tle 14 of the California Code

of Regulations.’

IT IS HEREBY ,'QR_DERED that,

1.

Cleadup and Abatement Order No. 2000-180 and Addendum No, 1, for Mr, J erry

- Bujakowski, 14044 Fernbrook Drive, Ramoné, San Diego County, is reseinded.

T hzs order issued for the SDRWQCB by the Executive Officer pursuant to Sectzon 1 3223
of the Water Code and the delegatzon of authonty adopted by the SDRWQCB

‘Date: September 20,2001 - ( L% {V/é%i@

ﬁfm H. ROBERTUS
utive Officer . .



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ORDER NO. R9-2003-0169

AN ORDER RESCINDING

: __CLEANUP AND ABATEMENT ORDER NO. 89-49 ISSUED TO GREYHOUND
LINES, INCORPORATED, AND TRANSPORTATION LEASING COMPANY,

- GREYHOUND MAINTENANCE CENTER 539 FIRST AVENUE,
SAN DIEGO, PARCEL NO.:535-072-03-00BLOCK 92,
' ' LOTS’ CTHRUJ, SAN DIEGO COUNTY

The California Reglonal Water Quahty Control Board San Diego (heremafter Reglonal
Board) finds that ,

The’ ReglonaI'Board issued Cleanup and Abatement Order (CAO) No. 89-49 to .
Greyhound Lines, Inc. and Transportation Leasing Cornpany (hereinafter Dlscharger)-'

_ for the site located at 539 Flrst Avenue, San Dlego

CAO No. 89-49 estabhshed requlrements for cleanup of pollutlon caused by gasohne
d1ese1 ‘motor oil and waste oil. .

. .The ground-water remediation directives of CAO No. 89-49, conéisting of

Directives 2 through 7, were superseded by the ground-water remediation directives
of CAO No. 91-45 pursuant to Directive 8 of CAOQO No. 91 -45.

The Dlscharger has complied with Directive 1 of CAO No. 89- 49, the only dlI‘eCtIVC -
not superseded by CAO No. 91—45 : ,

‘The Dlscharger S. comphance with the ‘ground-water remediation dlrectxvesin

' CAO No. 91-45 is documented in the staff report titled Greyhound Lines,

Incorporated and Transporiation Leasing Company Compliance with Interim
Remedial Action, Corrective Action, and Verification Sampling and Monitoring
Directives of Cleanup and Abatement Order No 91-45, dated April 23, 2003.

Greyhound has completed the correctwe action required by CAO No. 91-45 for the |
property at 539 1% Ave.” No further action is required at this time. . However, CAO

'No. 9145 will not be rescinded until the other Dischargers named in the Order - °

complete corrective action at their respectlve propert1es '

' ThlS enforcement act1on is exempt from the provisions of the California

Env1romnenta1 Quality Act (Public Resource Code, section 21000 et seq.) in 5
accordance with section 15321, Chapter 3, Title 14, California Code of Regulations. :



Order No. R9-2003-0169 2 April 23,2003

8. A public notice of this rescission order will be printed in the Notifications section of
the May 14, 2003 Regional Board meetmg agenda to allow the pubhc an opportunity
to comment on this action.

9. The current property owner, Redevelopment Agency of the City of San Diego, has

been notified of this action in accordance with section 25299.37.2 of the Health and
Safety Code.

IT IS HEREBY ORDERED that Cleanup and Abatement Order No. 89-49, issued to

- Greyhound Lines, Inc. and Transportation Leasmg Company, San Diego County, is

hereby rescinded.

JOHN H. ROBERTUS
Executive Officer

Date: April 23, 2003
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Sub'ect S1te |

1 I '.Exh1b1t Z Digest of Amended Cleanup and Abatement Orders Followmg a Change in Ownership of the

B % i AR 2eR e $ oy
.-Santa Ana May 21, 1999 Alcoa June. 8,2006 Replaced Order 94-44 after Alcoa
acquired all assets and facilities,
including subject facility, from Alumax
Inc. Required Alcoa to implement
_appropriate corrective measures
, : : and monitoring requiréements. ,
| Santa Ana R8-2006-0035 June 8, 2006 | Yellow Roadway - | n/a Replaced Order No. 99-38. Revised to
Corporation reflect the change in ownership of the
o Alumax Fontana property from Alcoa
, ; , to Yellow Roadway Corporation.
San Diego 98-11, Addendum | April 21, 2000 Schutte & n/a | Original Order No. 98-11 named
No. 2 ‘Koerting, Inc. and Ametek, Inc, and Ketema, Inc.
Ametek, Inc. Effective October 1, 1998 Ketema Inc.
’ changed its name to Schutte & Koerting,
Inc. Order amended to reflect name
g - : : , change.
San Diego 95-66, Addendum ° | July 20, 2000 Boulevard n/a Order No. 95-66 amended to remove
No. 2 : Investors, The City | San Diego County as a responsible
of National City, party.
CV Ventures
‘LLC., Rhode
Island Acquisition
No. 1LLC,, SD
Commercial LLC.
And National
Enterprises, Inc.

OC\016622.1




California Reglonal Water Quality Control Board
_ Santa Ana Region ‘

~ Cleanup & Abatement Order No. R8-2006-0035
for B o
Yellow Roadway Corporation
Former Alumax Fontana Facility
San Bernardirio County ™

The California Regional Water Quahty Control Board, Santa Ana Regxon (herernafter
\ * Reglonal Board), finds that:

| A

SREE -}

.RCM Teohnologles Inc. operated an aluminum recovery facility from 1957 to 1977 |
in the City-of Fontana, The 18-acre facility was located on the northeast corner of
Bégth Boulevard and Santa Ana Boulevard, as shown on Attachment 1, which is

hereby made a part of this order. In 1976, the Regional Board adopted Waste

.lSCh ge Requirements; Ordér No. 76-238, for aluminum recycling operations

condticted at the site by RCM Technologles Inc, and Mr. Robert Sackett. Mr.

t, the Board Chairman and Chief Executlve Officer of RCM Technologies,
owned the property-and the aluminum recovery facility until July 1977 when
Aluminum Recovery Corpotation (HARC), a. wholly-owned subsidiary of

€., purchased certain assets, excluding the Fontana property (herelnafter
ed te:as the: Alumax. Fontana property)

H RC operated the. aluminumi recovery facmty in. Fontana from 1977 to. 1982, when

ry operations ceased, In August 1985, HARC purchased the Alumax

a-property from RCM In-July.of 1998, Aluminum Company-of America

cqwred all assets and facilitiess,: lncludlng the Fontana property, frem

6. In-January of2004 USF. Reddaway Iri¢. (USFR) acquired the Alumax

property from Alcoa and began plans for site development. Priorto.

; mal acquisition of the property, Board staff approved their tentative ‘site
opment plans-in-Septermber 2003, In May 2005, before firial construgtion.

iste.developed, Yellow Roadway Corp. (YRC, hereinafter dischatger)

ited USFR and became dlrectly involved in-the property management

dirig development of the Alumax Fontana site.

s

umax Fontana ‘property overlles the Chmo North Groundwater Managemen’t

: '.Z”cane the benefi cral uses-of which. lnclude

Munlcrpal and domes’uc supply,
" Agricultural. supply, '
Industrial service supply, and
Industrial process supply.

- Page 10of8
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CAO No. R8-2006-0035 o . Page 2 of 8
YRC, Former Alumax Fontana Facility C :

4. . OnQctober 14, 1977, the Regional Board adopted Board Order No. 77-200, which

’ replaced Order-No. 76-238, for the storage and handling of aluminum oxide wastes
at'the Alumax Fontana facrllty Aluminum oxide was generated as a manufacturing
by-product of the aluminum recovery process. These wastes were stockpiled at the
site, partly on a concrete-paved storage pad located at the southwest corner of the
site, and-partly-on native soil. The former waste pile storage and salt-affected
areas are shown on Attachment 2. The aluminum oxide waste contained high
levels-of soluble salts. consisting almost entirely of sodium and potassium chloride.

5. On:January 10, 1986, the Regional Board adopted Cleanup and Abatement Order
' {CAQ)Na. 86-17. This-Order required Alumax Inc., Robert Sackett, and RCM
Technologies, hic. to perfarm a subsurface mvestrgatron and-to propose remedial
- measutes for mitigating any water quality degradation that may have resulted from
the migrafion of soltibile salts centained in the aluminum oxide wastes. In orderto
facilitate lnvestigation at the, site and fo, eliminate a likely 'source of groundwater
contaminants; al}- alumtnum oxide wastes were removed from the site by March of

1992
B To-comply With:GA Ne 86 17, Alumax Inhe. conducted two site rnvestrgatnons
between 98 1 instituted a groundwater monitoring program in April
1998, Initial r 'rtorrng indicated the presence of solub!e salts in the
grouridwatar:
7. . Ay tigte-a site- closure in July. 1993 to prevent further

‘,soluble salts known to remam m the sotls beneath the

groundwater

8. . The addrtronal groundwater mvestrgatron and salt load reports submttted by Alumax
' Ino indicated that; - .

tity of salt leached to the vatlose and saturated zone was
it load is relatively minor compared o salt leads -

] botk -pastand present agricultural and other mdustrral
practrces=eexrstlng -within the Chine-Basin.



CAO No. R8-2006-0035
YRC, Former Alqmax Fontana Facility
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| " and monltormg reqmrements CAO No 99 38" specxﬂcally requ:red th‘-e.--f@lldwlil'-n'g'

Page 3 of 8

b The transport modellng results indicated that the Alumax.Fontana salt pl'urne

travels in a southwesterly direction toward the Jurupa Community Services
District (JCSD) production well field located in Sections 4 and 5, R6W, T2S,
SBB&M (see Attachment 1).- Due to the relatively high production rates: of
~ the JCSD wells compared to the slow rate at which the plume appeared to

. be migrating toward the well field, the model predicted that the impact on the
quality of pumped water would. be: negllglble Further, the model indicated.
that if the salt plume reaches the JCSD well field, it would. be completely .

~ captured by the. JCSD wells for as long as they remain in service.

- On April 10, 1997, based on the findings in'the salt load repotts, the 'Executuve

Officer of the Regional Board determined that neither a conventional purap-arid-

treat system, nor a salt offset program was appropriate as a groundwater remedlal -
alternative. .

- In July of 1998, Aluminum Cpmpa'ny_' of America.(Alcoa). a-oqnlre'.d_ all assets and
facilities, including the Fontana property, from Alumax inc. ,

On May 21, 1999 the Regional Board adopted CAO Na. 99-38, W
CAO No. 94—44 10 require Alcoa: iplement approprlate ‘cores

a. 'Submlttal and lmplementatlon ofd snte closure: and pest-closure maintenance

plan for the former waste plle st@rage areas at the site;

lnstallatlon of an offsute groundw‘

g monltormggprogram |n addlt

'JCSD regardlng changes in theq ality afc Waterupgradlentye
fi eld resultlng from the Alumax Fontana salt plume

As fequired under ltem 3-of CAO"""' 99-38,, Alcoai
wells, AOS #1 through #4, hétw
wells in addition to the existitig two o~ L :
MW—2 The locations of these monltgnng-wells are: showh.on Attach-ment;_ 1.

Item 1 of CAO No 99-38 required Algoa to submit a site-closure and p@st-closure
maintenance plan (SCPCMP) by August-31, 1999. On ‘August 27, 1899; Alcoa .

~ submitted a SCPCMP. After sevéral plan revisions, the Executive Officer of the

Regional Board approved the SCPCMP on March 7, 2000, conditioned upon.the
submittal of a revised plan incorporating three additional post-closure maintenance
requirements. On June 19, 2001, Alcoa submitted a revised SCPCMP, dated April
20, 2001,:which includes a copy of an unreoorded deed restrlctlon '



CAQ No. R8-2006-0035
YRC, Former Alumax Fontana Facility
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ltem 2 of CAO No. 99-38 required Alcoa to formally close the site by December 31,
1999 or an alternate date approved by the Executive Officer of the Regional Board.
On May 2, 2000, Alcoa formally. requested a site closure deferral from the
December 31; 1999 closure date because the property was:for sale, and the cap
configuration would be dependent on the buyer's development of the property. On
March 1, 2001, the Executive Officer of the Regional Board conditionally approved

- - atime extensron for site closure until March 1, 2006, based on the following
. ﬁndmgs '

a. No apparent degradatlon of the groundwater basin due to the Alumax Fontana
plume. Existing on-site and offsite. water quality'monitoring data indicated
consistent improvement in water _quallty beneath and- downgradierit of the site;

b. Ani lncreasmg trend in water qualrty degradatlon upstream of the Alumax

- Fontana site; and

c. An anticipation of the dlvestlture of the property for future development and.

'fulﬂllment of the cappmg requrrement in concett with future development.

The site closure deferral was granted condltloned upon oompllance wlth the

‘following water quality indices:

Ca. 'Water Quallty Index No. 1 — When a divergernge, as: defmed in theKay 2000

site closure deferral proposal, is identified in the: annual moving average of
- chiloride values between the onsite groundwater monltorlng wells, MW-1
4 (background) and MW-2 (downgradlent) :

“b. Water Quallty Index No. 2 — When the annual movmg average of chlpride in

offsite Well AOS #4 exceeds the ‘annual moving average ef chlonde in-the
onsrte background well, MW- 'l

An rmmed iate site closure could be requrred lf any af the abeve water quallty

indices.is not met

in early November 2005 Alcoa notified Régional- Bo', distaff-that YRC had
purchased USFR, the ownger of the-former Alumax Font ' geli 3
had become directly involved with the- property ma agement of the Alarmax

-site since May 2005. Prior to-final acquisition by YRC, WSFR infénded to build a |

truck terminal on the- Alumax Fontana property that-would ,mco:*porate a closure cap

 for thesite, and YRC supports that use. On November:11, 2005, YRC formally
~ requested a time extension for site closure from March 1, 2006 to-December 31,

2007 to allow time for a reassessment of the facility design, which may influence

" the design of the final closure cap. On February 24; 2006, based on the

information pro'vuded and the monltor’m'g data preserited in the January 2005 Annual
‘Groundwater Monitoring Report the Board granted YRC the requested tlme
extension for site closure.



CAOQO No. R8-2006-0035 . :
YRC, Former Alumax Fontana Facility-
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This order is being revrsed to reflect the change in ownershlp of the Alumax
Fontana property and to require YRC to:

a. Continue the existing on-site and offsite water.-q.uality moni‘torirlg’ programs;

b. Propose and implement a site closure and post-closure maintenance plan to
- minimize the infiltration of water through soil, which causes mobllrzatlon of salts
remaining in. theAvadose zone beneath the former Alumax.Fontana facility;

c. [Initiate site closure without further delay if new grou.ndwater monitoringj data

lndlcate that-any of water quallty indices (see Frndlng 13) have not been met;
and

- d. dmplement other necessary remedial measures to minimize the impact of the

Alumax salt plume on nearby water supply wells..

‘ W’ateﬁr-'Co.de-- Section "l.3:3.04’ allows.the Regional Board to recover r.easbh.,able

expenses from the réspofisible. parties for overseeing cleanup of lllegal discharges,

y.contamrnated properties, and other unregulated releases adversely affecting the

state’s waters. It is the Regional Board's intent to recover such: costs for regulatory '

, "over3|ght work conducted in accordance wﬁh this order

This action is belng taken by a reg'ulatery agenc’y for the. protection of the Calrfernila ‘
Environmental-Quality. Act (Public: Resources Codes, Section 21000t seg: J-in :
gccordarnice with:Section 153821, Division 3, Tltle 14 California Cede of Regulations.

ITis: HE’REBY 'OR-DERED THAT, pursuant lo Section 13304 Division 7. of the California

“Water Code YRC. {hefeinafter: dlscharger) shall |mplement the following monitoring and
; --cerrectlve measures:

Submiit & proposed- closure ‘and postclosure. mamtenance plan forthe ftarmer waste i
pile sforage and: salt-affected areas as indicated on Attachment 2, by Becember 1,
2006, for-approval by the Executlve Officer of the Regional Board. This-plan shall

B llnclude measures: to minimize infiltration of water which causes:miobilization of -
-waste constituents: rert

. the closure and postcl@sure mdintenarnce plan shall include the. followmg

ning inthe vadose Zone beneath. the' site. At a minimum,

RSN

a.' . Adescription, mcludrng any constructlon drawrngs of the srte redevelopment
plan;

b. § Prepa-ration -of the fo.rmerWaste pile storage area for closure;

c.- . The desrgn of the closure cover including the permeability data of each

component of the cover, and any drainage control structures to divert water
~ away from the cap; :



CAO No. R8-2006-0035 -

Page 6 of 8
" YRC, Former Alumax Fontana Facility
d. A construction quality assurance/quality control plan for cover installation;
e. A proposed time schedule for site closure activities and final closure report
submittal;
f. A discussion of any planned postclosure fand use of thé capped areg;
- 9. A postclosure cover maintenance program consisting of cap inspection and

maintenance, including repair of cracks or other damage, record keeping,
and submittal of annual marntenance reports; and

h. A proposed deed restriction forthe capped area to declare the responsibility
of the property owner and its successor(s) to maintain the capped area and
to notify the Regiohal Board of any proposed changes to the existing cap. A
notarized copy of the deed restriction with any attachmenis for the capped:
area shall be submitted o the Regional Board wrthrn thlrty days aﬁer lt has
been recorded-with the, County of San- Bernardmo

2. {Complete implementation of the approved site closure plan submrtted pursuant to
: item 1 no Iaterthan December 31, 2007r

3. This order hereby re‘scmds Order N.o., 99-38.

If [} the opinion-of the Executrve Offi icet, this order isnot comphed with in.a reasonable
and tiniely mannier, this matter will be teferred fo the Regional Board for the. impositian of
-administrative-civil lrablhty or referral to the Attomey General for 1mposrt|on of judicial. .
'habrlrty, as provrded by law

g e@émJ Thibeault
=xecutive Officer
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CALIFORNIA REG IONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ADDENDUM NO. 2

o .
' CLEANUP AND ABATEMENT ORDER NO. 98-11
SCHUTTE & KOERTING INC.

AND AMETEK, INC.

790 Greenfield Drive, F1 Cajon -
San D'iecro County'

The Cahforma Reo-iongl Wate:r Quahty Control Board San Dieg o Reglon (heremafter

lO

'_L;)

© RWQCB) finds that:

Ametek, Inc. and Ketema, Inc. are required by Cleanup and Abatement Order (CAO)_.

No. 98-11 to cleanup waste and abate pollution of ground water associated with
dlseharges of chlorinated solvents at 790 Greenﬁeld Drive, El Cajon in San Dl“C’O

» County (the Site).-

Effeotlve October 1, 1998 Ketema Inc changed its name to Schutte & Koertmg, Inc

The fo].lowmcr chlonnated solvents exist in grotmnd Water beneath the Slte at -
conc ntranons above Water quahty objectives. :

Pollutant ‘ - Concentration. ' Contarninant Limit (MCL)
. Trichloroethylene (ICE) . .- -*. 21,000ppb . =~ 5.0ppb
1,1 Dichloroethylene (DCE) 23,000 ppb - . 6.0ppb .

. 1,1,1 Trichloroethane (TCA) =~ 56,000ppb . .-  200ppb

The continued presence of chlonnated solvents at concentraﬁons as descnbed 111 '
Finding 3 above are 2 source of ground water POHUJILOD Allovvmg high
concentrations of chlorinated solvents to Temain in sitir is Iikely to contribute to a

~prolonged discharge of waste in excess of water quality Ob_]CCtWCS causing 2 -
. prolonged condmon of pollution.

"The discharger has not taken inte’rim ections per Directive No. 5 of CAO 98-11,

to abate the condition of ground water polluticn on Site nor abated the threat: of

future eonomons of cmund water pol'hmon



Addendum No. 2 | | o  Page2 .
Cleanup and Abatement Order No. 98-11 '

6 This amendment to an enforcement actlon is exempt from the prowswns of the
California Environmental Quality Aet (Bublic Resources Code, §21 0067et seq.) in
accordance with §15321, Chapter 3, Title. 14, California Code of Regulations.

IT IS HEREBY ORDERED that the following amendments be made to CAO 98-11:

1. The title of Cleanup and Abatement Order No. 98-11 shall be Schutte and
Koerting, Inc., and Ametek Inc. Schutte and Koerting, Inc and Ametek, Inc. shall
be responsible for compliance with CAQO No. 98-11 and any amendment thereta.
Any reference to “discharger” shall be interpreted.to be a reference to Schutte &
Koerting, Inc. and Ametek, Inc. ' :

2. The discharger shall remove chlonnated solvents (e.g. TCE 1,11 TCA 1LLIDCE).
from ground water to the maximum extent‘ practicable. The discharger shall
submit a work plan to the SDRWQCB by May 19,2000 describing the method(s)
by which chlorinated solvent waste will be removed from grou.ud water beneafh
the Site. :

OENJ.—I ROBER‘.FUS o |
nxecutlve Officer o o

Date issued: April 21, 2000
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
| SAN DIEGO REGION
) ADDENDUMNO.2TO |
" CLEANUP AND ABATEMENT ORDER NO 95-66
AS AMENDED BY STATE BOARD RESOLUTION WQ 96-02

BOULEVARD INVESTORS, THE CITY OF NATIONAL CITY, THE COMMUNITY

DEVELOPMENT COMMISSION OF THE CITY OF NATIONAL CITY, CV VENTURES

LLC RHODE ISLAND ACQUISITION No. 1 LLC., SD COMMERCIAL LLC. AND
- NATIONAL ENTERPRISES INC.
- DUCK POND LANDFILL
SANDIEGO COUNTY

- The Cahforma Regional Water Quahty Control Board San D1ego Reglon (heremafter Reownal
‘Board), finds that: .

OnMay 3, 1995 Boulevard Investors, the City of Na‘aonal City, Commumty Development
Commission of the City of National City, and the County of San Diego were determined to
be “dischargers” responsible for cleanup and abatement of pollution and threatened poliution
associated with discharges of solid waste at the Duck Pond Landfill in the City of National -

" City. (Cleanup and Abatement Order (CAO) No. 95-66 of the Regional Board, as amended

. 'by Order No WQ 96-02 of the State Water Resources Control Board)

On October 15, 1999 CV Ventures LLC, Rhode Island Acquisition No. 1 LLC, SD
Commercial LLC and National Enterprises, Inc became the new owners of the property -
encompassing the Duck Pond Landfill and was 1dent1ﬁed asa dlscharger subj eet to CAO No

'95 66 (Addendum No. 1 to Order No. 95-66).

. On March 10, 3000, the Court of Appeals, Fourth Ap;pellate District, Division One, State of
- . California, reversed the Superior Court decision, granting the County of San Diegg’s petition

for awrit of mandamus to remove the County as a responsible party for the Duck Pond

- Landfill. The court ruled that the County is not liable for and cannot be held responsible for
_ cmrent releases of pollutants resulting from its pre—1981 conduct i n operatmc the landfill.

This enforcement acfion is being taken for the protection of the environment and, as such is

- exempt from the provisions of the California Environmental Quality Act (Public Resources
*Code, Section 21000 et seq.) in accordance with Secuon 15108, Chapter 3 Title 14, '

Cahforma Code of Regulations.



‘Addendum No. 1 to S - - f  July 20, 2000
CAO No. 95-66 S

IT IS HEREBY ORDERED, That Cleanup and Abatement Order 95-66 shall be mochﬁed as
follows: . , A

1. Compliance with the directives of Cleanup and Abatement Order 95-66, as amended by
Order No. WQ 96-02 of the State Water Resources Control Board, shall remain in effect
and be applicable to CV Ventures LLC, Rhode Island Acquisition No. 1 LLC, SD
Commercial LLC, National Enterprises Inc., Boulevard Investors, the City of National
City, and the Community Development Commxssmn of the City of National City.

&Zﬁ/ (ol

Issued by: c’.{h.n H. Robertus
xecutwe Officer
- July 20, 2000

duk-cv ventures cac.doc
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y Mark Ba%fazwr (Btate Bar No. 107221)
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v 65T Antori Boulevard, Fourteenth Floor supgg,gﬁ!!';rE Qumanm
. 3 | Costa Meda, California 92626-1931 CEE E
¥ Telephonz: 714-641-5100 AL Jusioe kR
4] Fammile; 714-546-9035 MAR gszung
b] A ifor Plaintiff ALAN GARLSGN, Glark of tha Coutt
McCRAY DALE WAY PARTNERSHIP LP,a Caleorma .
k6 l‘mited pattnership BY.___ R
e —— DEPUTY
w7 SUPERIOR COURT OF THE STATE OF CALIFORNIA
- _g’g 8 FOR THE COUNTY, OF ORANGE, CENTRAggvggg@(:ENTER
02 5| MoCRAY DALE WAY PARTNERSHIP, - | Case No.
o JLP, California hmxted armershx
L ™ o prrnaEtips compmngr%nq)ﬂmms AND
- lenm EQUITABLE RELIEF ARISING FROM
i C NTAMINATION OF SOXL AND
| v GROUNDWATER AND PROPERTY
" A | CONDITIONS:
INTERNATIONAL TELEPHONE AND | -~ EREACHOT) %’%ﬁ%ﬁggﬁ,?%%mmc .
- 13| TELEGRAPH CORPORATION, & . |2, BREACH OF 1996 LEASE CONCERNING
cotporatiin; 1TT ] ABSCO, a corporanon, PROPERTY CONDITION .
14 | IFT CORPORATION, acorporation; |3, BREACH OF 1996 LEASE INDEMNITY
. JITT ISBUSTRIES, INC., a corporation (akal ~ AND OTHER COVENANTS . ,
15 JII'T CORPORATION); ITTFLUID | 4. BREACH OF 1958 LEASE '
A | TECHNGLOGY CORPORATION, a. - |5, BREACH OF IMPLIED COVENANTS OF
164 n; ITT REMEDYATION - GOOD FAITH AND FATR DEALING -
© IMANAGEMENT, INC., acorpomtlon, and | 6. INTENTIONAL MISREPRESENTATION
17 | DOES 1 {hxough s, 7. NEGLIGENT MISREPRESENTATION - -
T & FRAUDULENT CONCEALMENT/PARTIAL
18 . Defendants, | -~ SUPPRESSION OF FACTS = '
e A 9, - NEGLIGENCE
19 10, CONTINUING PRIVATE NUISANCE
R |- 11.PERMANENT PRIVATE NUISANCE
S 4 - | 12.CONTINUING PUBLIC NUISANCE
S 13, PERMANENT PUBLIC NUISANCE .
21 14. CONTINUING TRESPASS
-y 15, PERMANENT TRESPASS ,
L e | 17. RECOVERY OF DAMAGES [HEALTH &
o THIS CASE lssumcrm S SAFETY CODE § 25359. &2
| B marummmmm 18 RECOVERY OF CLEAN COSTS ,
i} NTTO RULE 308 OF THE LOCAL RULES HEALTH & SAFETY CODE § 25300 et scq.]
&kacomm ca.umma.coumoﬂmbmmmw AND CONTRIBUTION
. [WATER CODE § 13000 et seq.]
s 25 20, UNFAIR COMPETITION [BUS. & PROF, -
. | 'CODE § 17200] et seq.] -
.26} - 21, NEGLIGENCE PERSE -
o 22, DECLARATORY RELIEF
‘ " ) ]]Z}av:l %ction Filed:. :
4 - rial Date:
s y JUDGE RONALD. L; BAUER
* Rutan & Tuckeg, LLF
T ettornays & W . . DEPT CX103
| T4 0 o COMPLAINT
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1 SUMMARY

-édﬁglometate commonly known as “ITT,” which over the course of 42  years used the subject

. giwndwz!ter; conceahng or partially suppressing thc contammatxon from McCruy and
4 gowmmental agenctes plannmg environmental mvesttgatxens of the contammatzon 1n & manrier

15 &at Eeﬁﬁam gaps-and avoided 2 thorough mves’ugatlon of the contamination; foremg McCray to

- amd remnedliation of the enwronmenta} cantammatmn thereby causing MeCray to lose nurnetous

] piamed, MeCray must now remedxate refurbish and rcpmr the Property.

Piﬁmﬁff MeCray Dale Way. Parﬁlershlp, LP,a fazmly-owned hmued partnership a]leges _ |
tht ﬁ]lmag

1. Tlus action arises out of the unlawful conduct of a multi-billion dollar industrial

m;sreved real property located at 1485 Dale Way in Costa Mesa, Cahforma (the “Property™) for

iadusmd manufacturing operatiors. \ |
2. Oninformation and belief, ITT breachod its corttmctua! and legal obhgauons to

v"..l. .
| Plaintiff shd the public by, among other thmgs, failing to implement appropriate measures to
sdfoguard-against the release and spread of hazardous substances at the Property; contaminating
e Propeﬂy with solvents and other hazardous substances; niot taking prompt, appropnate or

adequa(ae steps to mvesngate and remediate the contamination, fhus allovung it to spread into the

bn'e 1ts own enwromncntal consultant and lawyef to mvesﬁg&te ITT's conduct, which revealcd

setious pnoblems in ITT’s approach to the mvcsuganon, failing to promptly and properly

' rexmbme MeCray for cxpenses MeCray was forecd. to- incur in hmng experts, winch expenses are -
Jrabe pwd by ITT under the parties’ lease; vacatmg the Property vnﬂlout having undertaken or

obmplcwﬂ approprxate mvesngatlon and remedmuon of the envu-onmcntal ¢ontamination; leavmg
the Pmparty ina d1lap1dated and unsafe eondmon and 1mproperiy delaying ITT’s 1nvesugatxon

cppomnﬁtles to sell or redevelop the Proper’cy for high densuy residential use.
',3':' ' Instead of redeyeloping and selling the Property for high dens1ty residential use, 25

4, _ ITTs conduct forced McCray to ﬁle this lawsult to obtain all available retncdles
ﬂxcludmg tecovery of (2) all damages, costs, losses and/or expenses to investigate, characterize,

mmuwr, remove, remediate, and/or sbate the environrﬁental condition of the Property end to

‘ o S e
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Jregtore improvements at the Property; (b) any and all d‘arriages and liability McCray is forced -t_é
bear ag 8 result of off-site contaminatién associated with the Property; (c) ali damages for losf rent
becausc af the Property’s condxtwn, (d) unpaid late fees CPI increases and other amounts due
‘pursuant £ ITT's lease (2) all damages for the Jost oppoxtumty to redevelop and gel] the Property
for hlgh dr,nsuy remdenna] use; (T) the dlmmutlcm in value of the Property, and (g) intetest, costs
af suit, rcﬂsonable attomeys fees, and pumuve damages McCray 8 damages may excced $10
mﬂlion
It  JHE PAR 'I‘IE _ ‘
3. McCray Dale Way Parinetship, L.P. ‘is a Califomiailimited partnership organized
md existihy pursuant 1o the laws of Cahforma and quahﬁed to petform business thercm McCray
18 ﬁ:le owﬁer of the 1mproved real prOperty located at 1485 Dale Way, Costa Mesa, Callforma (the
“Pmperly‘ ", MeCray is the suceessor-to the pnor Property owners, including Trustees Alan A,

p—t
[V

MeCray, 3ohn W. McCray and Richard D, Esbcnshade, and the sucoessor to McCray Invesiment
| Cbmpany\ (formerly Jabsco Pump Company), with respect to all rights and rernedies they held
wnwmmg the Property, and claims ansmg from the facts allcged in this Complamt. McCray and

[ I )
b

these pnm- Property oWners are collectwely mferred to in this complamt as “McCray.” E
d 6, Begmnmg on or about April 1, 1958, Jabsco Pump Iaased tbe Propcrty

L —
~3

181 R A Sometlme bctween Novcmbcr 1965 and Marchi%ﬁ dcfcndant Intematwnal

' : 19 Telepbone and Telegraph Corporatwn (“I’IT Corp Wi acquxred all property, assets habxlmes and

‘Rutan & Tucker, WP

20 btmmeas ofJ absco Pump Company and transferred them toa tiewly formed co:poratwn named

21; I‘T‘I‘ Jabaco Whlch was whouy owned by ITT Corp, .
5 S 8  Pursuantto ITT Comp.’s acquxsmon of Jabsco Pmnp, ITT Jabsco ‘becams the lessee

23 of e Pr\bperty by asszgnment and I'TT Jabsco agreed o pay, perform and dwcharge all of the
24 obrlxgatiohs and liabilitles of J absco Pump, except certain ltab111t1cs and expenses not rélevant here,
251 9. Oninformation and bel ief, at all rclevant tiracs, defendant ITT' J abscowasa

26 éoipotwtﬁpn doing business in California, - -

27 ' 10 On information and Bclief, at all relevant times, defendant TTT Corp. was a

28 | cotpotation doing business in California.

allornays ef e sy , S 2~
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- H. On information'and belief, at all relevant times, defendant ITT Industries, Tne. “ITT

Iudumes“) was a corporation doing business i in Cahforma ITT Industrzcs changed its pame to
ITT Curpdrauon inor about 1983.-

12 On mformauan and belief, at all relcvant times, dcfendant ITT Corporation was a

mrpottmah domg busmess in California,

13, Oninformatian and behef inor around 1995, dcfcndant ITT Corporation wes

cﬁvxdcd o three sepa.rate compauues known asITT Corporahon, ITT Hartford and ITT
Indusmes, Inc. '

14, On mformatlon and belief, sometime between 1995 and 2005 defendant ITT

Corporaﬁén was acqmred by another company which McCray ldentxﬁes hire as one of the Doe
defewdams ' -

155. " On mformatlon and bchef m 2006 TIT Indusmcs Inc. changed ns name back o .

: ITT Corporanon and was a corporation domg business i in Cahfomxa _‘

IE On 1nfonnatzon and bcllef at all relevant nmes defendant ITT Fluxd Technology |

Corporaubn was 8- cozporatlon doing busmess in Cahforma

I;JL On mformatlon and belief, et all relevant ﬁmes dcfendant ITT Remedmﬁon :

Mailagenient Tng, was & corporatlon doiing business in Cahforma

" '1§. - McCray does not know the tme namies or capacities of the dcfendants sued in this

. Complmﬂt as Does | thmugh 5 0 mcluswc, whether mdlvxdual wrporate or otherwise, and
reserves ﬂae right to amend this Complamt to allege theit true names, capacmcs and
reSponszbﬂmes for thc conduct alleged in this Complamt Defendants ITT Corp, ITT 1 absco, ITI‘ .-
‘ thpm‘aﬁon ITT Industrics, Iuc TIT Fhuid Technology Corporauon ITT Rcmedxatwn

: Wment, Inc., and Does | through 50 inelusive aré collcctwely referred to as f‘II’I"’_ or

T 19 On mformann and belief, at all rclevant ume,s, Defendants and cach of them were

- azﬁng as ‘the agents, servants, employees and/or representatives of one or more of the othcr

. Defend;mbts and were acting withiri the full course and scope’ of said agency, cmploymcnt service

or repmemanon with the full knowledge, consent and authonzanon cither express or implied, of

Z3-
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aileged in this Complamt, ineluding habllxty for punitive da.mages

20,  On information and belief, at all times relevant timcs, Defendants, and each of thcm,
and their sespective directors, officers, managing agents, employees and rcpresentatwes, A
comimitred, -controllved,.authorizzd, direuted, ratified, aequiesced in, consented to and approved the
corduct of the other Defendants, or those _persons‘ acting on behalf of the Defendants, or_failed o
adequatsly investigate or supervise or control snch congiﬁof; a_n'df thercfonf: such conduct and:i‘ts»

.qumnccs aré imputable to each of the Defendants,

one of nmre of the. Defendants it means that the defsndants’ officers, directors, agents, amployees
or mpmmmtwes committed or authorized such conduct or failed to adequately supemse or
'propedy eantrol or dxrect the individual, and that the mdmdual ‘was éngaged in the managcment,
ﬁmcnon, ‘operation or control of the affairs of otie or more of the Defendants, and did so w1thm
the scopa bf their cmploymcnt, agency and/or authonty ‘

22 Oun mfon'natxon and behef the relatmnshxps between and among the Defendants
Jdemiﬁeﬁ above is ciirrently unclear At all relevant tines i in connection with the conduct a]leged
in this Cmnplamt one orxaote of the. Defendants (a) were the prlmaJ'y actor, or (b) were acung as -
0 aider #nd abettor, Jomt venturet, instnunentalxty, alter-ego, co~con3p1rator prmcupal "
predewsaor, successor-m—mterest, surviving corpora‘aon, controller, hcenscr, and/or mdemmtor of :
om m' mere of thc o’cher Dcfcndants' and (c)are responsxblc Tor wrongflﬂ conduot alleged in tlns
Camplamit Asa result, the Defcndants and ¢ach of them, are equally subj ect to all habmty
ansmg oﬁt of each and every act o onussmn alleged in this Complamt
L mE CONTAMINATION ,

' 23 In conduoting mdustnal operations on the Property, ITT utlhzed stored and released
B wamty bf solvents, degreasers. and other ha:mrdous substances, including metals. Severs] of
theee }mdous substances contained volatile orgaitic compounds (“VOCS"), such as
u'icl'tlowéthylcnc, tetrac‘rﬂoroethylene and 1,1;1 trichlaroethane. (The solvents degreasers, VOCs
and otﬁwﬂ hazardous materials stored, used and or released at thc Prope:ﬂy are collcotwely referred

4
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21, When arcference in this Complamt is made to an individual’s conduct on behallof
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o in this Gomplaint as “bazardous substan_cies”_) “The State of California bes dctcimined that -
VOCs are “hazardous wastes” within the Califoria Superfund: Act due in part to their toxicity,
water sdliiﬁility and ability to quickly sprea&‘chrough"soi'l and-groundwater 'plumes— unless properly

vonteined, controlled and remediated. :
v, &REEMENTS BE:[ WEEN THE PARTIES REGARDING THE PRQEE

The 1958 Lease N
24, Od or about Apml 1, 1958 Jabscc Purnp leased the Propcxty pursuant fo a written

Pledise wﬁha term of ten yeats (the “1958 Lease’ N A copy of thie 1958 Lease is attached hereto as |

Bxhibit “1” and mcorporated by refm-ence into this Complamt.
‘25_; On or about October ; 1963, the 1958 Lesse was amended to extend the torm until

' Dbcemb&ﬁ'&} 1990

_ 2& In at around February 1966, Jabsco Pump assxgned aII of its tights and dutles und.cr
the 1958 iease and 1965 Amcndmcnt o ITT Jabsco, A copy of the February 1966 Assignment
(thc “1965 Asmgnment”) is attached hereto as Exhibit “2” and mcorporated by referencc into this

’ Comp%ﬁﬂt. IT'.I‘ Jabsco assumed all responstbllmes pursuant to the 1958 Lease as amended.

27 On or about October 17, 1972, the 1958 Lease as amended by the 1965 Amendment :
aned assimed by the 1966 Asmgmnent, was again amended to extcnd the tert of the 1958 Lease to -

' omber 11996

23 On at-about October 15 1975 the 1958 Lease, as amended and aSSJgned was

. fﬂfth:er mended to change the legal dcscnptton of the Property

29 On oz aboit January 1, 1995 ITT Corporation, parent company of ITT Jabsco,
amgned all of 1ts rtghts, title and interest undcr fhe 1958 Lease and amendments thereto to 1T

Fimd Tcﬁhnology Corpora’unn e wholly owned sub31d1ary
The 19396 Lease

‘ 3&) T 1958 Lease, as meénded and assigued, was usto expirc in 1996, Ta 1995,

1 MvCra;y's prcdecessors, J. McCray and R Esbcnshadc ncgouatcd wrth ITTS on-site general

manam Lan'y Dart, and- IT'I‘ s real estate broker, Gordon Heury of Cushman and Wakefi cld,
:egwdm a ncw lease of the Property

: s
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31.  Onorgbout July 18, 1996, McCray’ spredccessors, T McCray and R, Esbenshade,

Jhad glven the Property a cledn bill of health, and without knowmg of ooncealed facts concerning

contanuna‘twn of the Property that were only discovered much. latcr, entered mw & new written
fease with [TT Industries concetning the Property (the “1 996 Lease”) A true and correot copy of
tht: 1996 Licase s attached hereto as Exhlblt “3” and mcorporatcd by referénce into this |
Complaim The 1996 Leasc had & term of ten years commencmg August 1, 1996 and énding July
31, 2006. ' '
| 32 The 1996 Leasc contams HuUMerous covenants concerning the environmental and
phys;m! obndltton of the Property, mcludmg without 1im1tat10n ,
a P'rohlbltmg the Lessee from using the Property in.a manner thet creates
wastc or muxsancc, ar disturbs or damages nearby properties. (Exhibit “3, o Section 5.1.)
R AIlowmg the Lessee to use hazardous subgtances at the Property only so

]cmg as mh use did not expose the Lessor to dny lxabnhty therefore Qr, EXpose ne1ghbonng

15.1pmwttws to hazardous substanoes (Exhlbxt g Sectlon 5.2(2).)
16} ¢ '

. Requmng thc Lessee to immediately inform the Lessor of any rclcﬂse of
'hawdw substances at the Property and to nnmedlately pmwde any docmnenta concemmg the
pmmee of hazardous substances at the Property to the Lessor. (Exhibit “3,” Scctmn 5.204))
d‘.. Requmng the Lcssee to mdemmfy protect and hold harm]ess the Lcssor
cxpense&, penalues payments, perrmts and attomeys and coasultams fecs zmsmg out of the use
ofhazaxﬁous substances at the Property, moludmg the effects of contammauon and the cost of
mwmgaﬁon, removal remediation, restoration and/or abatement thereof (Exhlblt “3.
Sections 5 2(c) & (d), ) Under the exprcss terms of the 1996 Lease, this mdemmficatmn ‘
mquiremém “extcnd[ed] to the prewous T,ease tetms, 1noluswe of the entire time Lcssee has
ocwpzed ithe Propcrty
T ¢ " chmrmg the Legsee to promptly undcrtakc all reasonable remedial and

ngory actions atits sole cost and expense for the cleanup of any contamination at the

.
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in relianceion representations by I'TT alleged below mcludmg rcpresentatxons that an investigation
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kl’mperty gaused or contributed to by Lessee. (Exh1b1t “3,r Secnon 6.1.)
£ Roqumng the Lessee to keep the Property, all equipment and facllmes

LCSSEC’ sole cost and expense. (Exhibit “3,” Section 6.1.)

g Requiring the Lessee to surrender the Property by the end of the last day of
thb 1996 Lease term “with all of the 1mprovements parts and surfaces free of debris and in good
bperaﬁngbrde,r condition and state of repair,” (Exmbxt “3." Scctmn 6. 4(c) )

h Allowing rec:overy of reasonable attorneys’ fees costs and . cxpenses by the

prevmlmﬁ party | in any lawsuit to cnforce the 1996 Lease and aflowing recovery of all attorneys

17
18
19

201

21
RS
23,
24
- 2%
a7
" on)a
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stformays at My

fees, wst\! and expcnscs mcurred in prepanng a notice of default regardless of any ass-ocla,ted

Iztigettwn. (Exhibit “3," Sectxon 29))

93, . The 1996 Leasc does not permit. Defcndants to lcave any contamination in the

: !mviro:mut

» E:ftension of the 199% Lease Term .
34. Prior to the exp1rat1on of the terth of the 1996 Lease, McCray informed ITT of

16 !h M¢Cray g mtenuon to redevelop and sell the Property for hxgh density residential use and that

Mmy had recewed mdxcatlons of interest from several de:velopeppurchasers T repeatedly
wlawwle!dged McCray s intent to redevelop the Ptoperty after the explratxon of the 1996 Leasc
N 35 MoCtay expected that ITT would oomply with, its iease obhganons and return the
Property to McCray at the cnd of the 1996 Lease term ina nou-contarmnated condttmn, such that
it cmxtd be redeveloped for high dcns1ty remdentxal use.

36.. On or about September 21, 2004 J. McCray received an email fmm ITr’q in-house
mﬂmmncntal legal counsel Fern Daves (“F. Daves”), teprcsentmg that ITT takes its -
mwmmﬂental rcspons1b111t1es senously, that TTT would enter mto an oversxght agrecmem; wnh
the Saﬁtw Ana chxonal Water Quality Contro Board (“chmnal Boazd”) and that ITTT would
cbtzm a "No Furthcr Action” letter from the chmna.l Board. -On mformanon and belief, McCray |

}ege&!ﬁai atthe time ITT made these representations, ITT"s represcntamons were false ip that

-7-
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mﬁtg tht Property, and all zmprovements tothe Property in “good- order condition-and tcpau” at -
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ITT meﬁy intended o leave contamination in the s0il and groundwater.

~3'L Tn or around October 2005, Teresa Olmsted (“T. Olmstead™), che Prcsxdmt of
Defendm ITT Remediation, represcnted to Annie McCray and John McCray that ITT mtended to
Wﬂdmt aa off-site groundwater 1nvest1gat10n of VOCs related to ITT"s operations at the Property
md th&tm had engapéd congultants and contacted off~snte Property owners in ordcr to begm the

'oﬁ'm grbundwatcr investigation.
8 However as the end of the 1996 Lease term appxoached ITT had not completed

jnveshgaﬁon or remediation of contammatzon at the Property, had not completed an off-site

gromdmftcr mvcstxganon and had not obtained & No Further Action letter from the chwna.l |
.Board ITT thus informed MeCray that it needed possession of the Property after July 2006 in
:order te ptrform ou its promxses and reprcscntatwns L

39. On or about June 28, 2006 in rehance on ITT?s reprcsentanons and prom1scs,
mcludim-those by . Daves, T Olmstead, and those in sections 5. 1,52,6.1,and 6.4 of the 1996
Laase, enﬂ ITT’s mpresenta'uon that it needed possession of the Property to perform its contractual

i

and Icgal envitonmental obllgatwns and its representations, and while not being awate of ITT’s
plai o leavs contamma‘bon at the Property and in the envzroument Mchy agrecd to extend the

'_ tm‘m of the 1996 Lcase 10 Jauuary 31 2008 by executmn of & First Amendment to Lease with l'I‘I‘

. Indusmes Inc A copy of the June 28 2006 Amcndment (the “2006 Amendment") is attached

ﬁ hereto as lExlubxt “4" and mcorporated into ’[hls Complaint by referenoc.

‘ Tolling Agreement v

:46? The existence of contamjnation concerned McCray, but ITIs repcated
representhtlons that it would comply with its lease obhgatxons, remediate the contazmnanon and |
dbtam a%no further action lcttcr induced McCray to-enter into a tollmg agrecment '

' '41. On or about November 18, 2004, McCray's predecessors, J, McCray and R,
Bsbenshdde, a8 trustees, and ITT Industnes, Ine., antered into a Tollmg Agreement to toll the
xtamm df limitation apphcable to all claims regardmg the Property that cxxsted and were. aot timo- |
batredmthe time of the agreemcnt until December 31, 2007. On or about December 14, 2007
M@Cray nd ITT Industries, Tne, entered into a First Amendment to Tolling Agreement to extend

| e s T COMPLATNT
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its term to/December 31, 2010. 4
' 42. On or abont August 13, 2008, because of ITT’s failure to remediaté the _
wmammﬂhon and obtain a-“po further action lctter,” McCray. nonﬁedDefcndants by letter that -

McCray Wes terminating the Tolling Agreement,
V. DEFENDANTS MISUSE OF THE PROPERTY, CONCEALMENT OF

. CONTAMINATION, AND KNOWING AVO] ANCEOF APROPER

EXVIRONMENTAL INVESTIGATION AND ‘REMEDIATION

-* « 43 Asa result of the 1966 uansachon ITT possessed and contiolled the Propcrty ancl

uaed it for manufactunng or othcr purposes for more than 40 years
441 On mformatmn and bchef ITT used the Property for metal drilling: and machlmng,

Pt
4

soldenng, brazxng, weldmg, abrasxve blastmg, gnndmg, pohshmg. bufﬁng, degreasmg and solvent

—t
F

c!namng, adhcswe bonding, spray pamtmg, mbhcr formulatlon and vulcamzmg, assembly, product

4 wx&ng wl:l packagmg
'4!;. On mformatmn and belicf, II‘T used hazardous substances at the Property, mcludmg

—

wafhom’ limxtatlon halogenated solvcnt depreasers, 1noludmg l 1, l TCA, oxygenated solvents
| spmﬁﬁiy mcthyl ethyl ketone (MEK) and possxbly other non-halogenated solvents, watcr~

173 soluble u(achme coolant, Stoddard solvent and p0331b1y other aromatic solvents, pamts cnamels

T et —
B B - N

» camlym,.reducers and thmners. anfl adheswes and hydraulic, lube and oompressor oils and

—
o0

] gwam *I‘he adhwves used by I’IT contained orgamc compounds mcludmg L1, l-TCA o

20 perohlm::thylene (“PCE”), toluene and carbon telrachlorlde
i 4& - On mfonnatwn and behcf l’l‘T’s operatlons generated a vanety of hamrdous

22 wastcs iﬁcludmg spent dcgreasmg solvents, spent TCA (vmh xylenes, tolu::ne and MEK) spent
23'7 w&ble coolant waste o1I waste hydrauhc oil, paint and thmner wastes, pamt gun cleanmg ‘

24 wmas, pamt booth ﬁlt¢r wastcs, absorbcnt oil, rubber waste contmnmg lead, and bead blastmg

25 wasvewdhmetals | , ,
B3 &, On information and belief, in apprommately 1983, ITT began filling out hazardous
' 27 (l asts nﬁmfests for chemical wastcs, mcludmg chlonnated solvents, gencrated at thie Property.

28§ ' : 48. On.mformation and belief, i in l985, ITT obtained a permit from the' City of Costa

[:
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b l}‘Mﬁa ta fegitall above ground storage tanks at the Property, incluﬂihg one 275 gallon tapk
icotstalning: chlotinated solvents, including 1,1,1-TCA. ' ‘
49, On information-and belef, in 1986, ITT spilled chlorinated solvents of unknown

[2yps aridl inknown amounts onto unprotectéd dirt at the Property in an area 10° by 20,

50,  On information and belief, inresponse to the solvent spill, ITT removed several

mbes of dirt from the 10° by 20" area. However, there is no indication the spill was reported to
é&n’y govetﬁmemal agency, or that a‘n enviromnental congultant wag retamcd to assist in responding

Hr the solient spill, or that any testmg ocourted to confirm the true extent and impact of the

“em\lmm.h.mw

solvents. oh the Property, or that all solvents had been removed from ‘che soil at the Propcz‘ty in
1986,

st MicCray was unaware of the 1986 solvent spill af the time 1t ogeurred. The solvent

— T ek
—_— O

#plﬂ wasconcealed by ITT fromi MeCray until 2003, On mfonnanon and belief, as avesnlt of

(X

I‘I’T’s omtealment of the sp111 it 1986, McCray was prcvcnted from msxstmg that ITT fully

4:-_ W

m‘vemgaté and remediate the spxll in-1986 to prevent solvents from spreading in the soil to the

gromMar.
B 52. On mfonnatwn and belxef in l986 ITT installed a 275. gallon above’ ground storage-

,cn >

——
~I

'mﬁc to hcﬂd 1,1,1-TCA i in a secondary oontamment atea msxde the hazardous matenals storage
i.‘ ‘mm!&# constructcd by ITT at the Propenty, . ' o _

'5‘555" On information and bélief, between 1990 and 1993 ITT initiated a linﬁtéd

4 Won into the condmon of the soil at the Property by consultents ‘Harding L Lawson

: mmmeb (“HLA”) and McLaren Hart (“MoLaren Hart”), ITT hired HLA to conduct a

) -iqumﬁmw, envxmnmental survey of H‘T’s operations and ac'qvmes at the Property.

AL
gu,.—-oyooo"

54 On mformauon and behef on or about November 14,1990, HLA lssued its
] lQualit&m‘e Envmmnental Suwey, Slte Questionnaire (“QES Questxonnmrc”) In part; the QES .
Qmmﬁmrc conﬁrrm the followmg ooncernmg I'I‘T’s usé of the Property: '

k- As of 1985 ITT stored and used 1,1,1-TCA at the Property,

b, - In 1986 solvents and ‘unknown matenals” were released to d1rt ina back

—
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pmmd The QES Quesnonnmre did not indicate whethcr 1 quahﬁed environmental
MW‘W&S retained, or whether the details of the release were teported to the apphcable

—

/@ov&mwﬁtal agencies, or whether appropriate soil and/or groundwater samplmg.was performcd
o determdhe whether the solvcnts had in fact been removed end no longer posed e threat to burnan,
hamhh amllsafety and the environment or to the Propcrty S
e - IIT gencrated and dlsposed of petroleum distillates mixed with chlorinated
ﬂydrocarbims, Waste Oil, 1,1 1-TCA waste (mcludmg TCA with its constituent parts including
W Tncﬁlor 9%Ry1ene, % MEXK and 2% 'I‘olucne), UN-1993 Oil Petroleunt Drstxllate UN-
2831 1,1,1-TCA, paint thmner, solvent and oil. .
d I'IT used two dcgreasers and a spray booth, through whlch several gallons '

' 6f' .wolvem iwere 1ost pcr day

.....

(=Y
b

e CITT's operaxmns uged ﬂoor drams and appmxxmately 75 gallons of water

il&ed to ﬂ'dsh tost laborawry cqulpmcnt was dlscharged to the sc:we‘r evcry other day

—
w2

55i McCray was not notxﬁcd of thc QES Questlonna:re untﬂ 13 years 1ater in

sppmxunételyZOOB : , A S I
5& On. mforma’non and bclmf in Apnl 1992 HLA conducted a site vmt and ldenuﬁed )

—_—
W

Bzx are& éf potenual concem (APCs) Althaugh HLA prevxously observed areas at which one or

mcm dzgteascrs were: used, areas that mcluded floor draiis; and drain connectlons between these

-
“ .

areas HLA did not identify- any of these areas as areas of potential conccm HLA also did not -

= '20 Edentxfy the 10” by 20’ area 1nvolved in the 1968 solvent splll

S'Z On mfommxon and belicf, on Apnl 15, 1992 HLA, by Matthew Gorden, Scmor
Jﬁrdmgedlogxst, issued its chort for ITT World Hcadqua:ters as anxleged and Conﬁdenual

53 On mformauon and beltcf, in Junc 1992 the envxromnentai consulting firm” -

-11-
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1} 59, On mfonnatwn and belief, McLarcn Hart determined the ground water flow
ﬁn‘echon tind hydrauhc gmdlent beneath the site, but did not take watet sgmples or determine
whether hézardous substances released by ITT at the Pmperty had impacted groundwater,

2
3
4 60: -~ On mformat{on and belief, in January 1993, McLaren Hart issned a Quantitative
5 ‘Envwmntal Survey Report. Mclaten Hart confirmed T3 use of hazardous wmaterials,

6

mcludmg, i1,1,1- -TCA, that 1,1,1<TCA was stored in the area ori asphalt or in an unpaved ares, that |

7 at th timd of its Teport the virgin solvent was stored in a 275 gallon ebove-ground tank in the
i
‘; gegrdous wastc storage area, that approxlmately 1000 gallons per year of TCA. was used for

61 On mformahon and belief, in its January 1993 R,eport, McLaren Hatt concluded that

62 On information and belict, McLaren Hart’s conclusions Were of very limited vaer
; .m a&sms&g the overall envxronmental condmon of the Property McLaren Hart dtd not conduct

i wzthm thé footprmt of the bu:ldmg, and did hot conduct any mvesngaﬁon of the groundwster at
;‘the Pwpcﬂy 4
0 E 63 Apparently, in rehance on the report by 1ts oonsultant McLaren Hart, ITT took no
. '_ ﬁmher sﬁaps to mvestlgate the environmental conchtlon of, or potentxal for contamination at, the
' Pwpertyhnnl apprommately 2002

E 64 By 1993, and in antlcxpatlon of the end ofthe 1958 Leaso in. 1996 McCray was.

. ! evalnatmg its use of the PrOperty qxcludmg conversion from an industrial use to high dcnsﬁ:y
.‘ xdnnwh apartments, construction of multi-tenant industrial units, selling the Property, and re-
' 1wmgthe Property’ for industrial use, At the time, ITT had not: revealed to McCray any of the

, 27; pnor eﬁvironmental events or investigations. The 1990 QES Questionnaire, the 1992 Report for
| 2&2%‘ ITI‘ Wm‘&d Headquarters, and 1993 McLaren Hart report were Tiot dxsclosed to MeCray in 1993,
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