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JONES DAY

Under the terms of the Agreement, Sellers agreed to the following indemnification
provision:

"... the Sellers ,shall, and hereby do, jointly and severally
indemnify, defend and hold Buyer and any of its Affiliates, and
their respective stockholders, directors, officers, employees and
agents (collectively, the "Buyer Group"), harmless from and
against and will pay theamoun~ of any and all Damages
actually incurred or suffered by the Buyer Group baSed upon,
relating to, arising out of, resulting from or otherwise in respect of
(a) -any inaccuracy of any representation or warranty of Sdlel'$ or
the Company contained in this Agreement or any certificate
delivered by or on behalf of the Sellers and the Company in
connection herewith or breach ofany covenant or agreement of the
Sellers or the Company, or failure to satisfy any obligationthatthe
Sellers assume, are responsible for or are liable for contained in
this Agreement that survives the Closing, (b) the matters set forth
on Schedule 9.1 ...." -

(See 'Ex. 1, Section 9.1 "Indemnification by Sellers", (emphasis added).)
, -

- Schedule 9.1. "Indemnification" specifiGallyrefers to the "Cleantip and Abatement Order
issued by the California Regional Quality Water Quality Control Board in October, 1990." (See
Ex. 2, Schedule 9.1 "Indemnification''). Further, Schedule 4.15 l'Environmental" to the
Agreeme'qt states, in pertinent part, :'The Company [J. C. Carter Company] is subjectto a

- Cleanup and Abatement Order issued by the California Regional Water ContI:ol Board.
-Quarterly well monitorin,g is reqUired; remediation may be required." (See Ex. 3 Schedule 4.15
"Environmental."). A piain read,ing ofthe Agreement, including the [ndemriification Provision

- and the accompanying Schedules, further dictates that Sellers are responsible for any and all
Damages flowing from the CAO. .

Seventeenth Street does not have a final determination of actual costs to implement the
CAP. Thus far,the amount ofthe costs incurred is approximately $425,000, and we are u.nable at
this early stage ofthe remediation process to project future costs associated with the
implementation ofthe CAP. Seventeenth Street hereby makes demand for indemnification
pursuantto the Agreement for all such c()stsincurred to date.

, -

/~tru7-_1 yo/ -/1
. ,.~./ .

. - Rich!d J. Grabowski
·..f
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3 PARK PLAZA.' SUITE 1100 ' IRVlNE. CAUFORNIA 92614-8005

TELEPHONe:, Ml).S1l1·3939 • FACSIMIl.!": 949·!W3·7~3Q

Maroh 13. 2009

!£I 002/008

Direct Number. (949) 553-7514
rg rabowski@jonesday.com

VIA USPS AND FACSIMILE (714) 755-8290

Paul N. Singarella, Esq.
Latham & Watkins LLP
650 Town Center Drive. 20th Floor
Costa Mesa, California 92626

Re; Seventeenth Street Realty LLC's Indemnity Demand

Dear Mr. Singarellll.:

This letter is in response to yOW' l~tter dated November 13.2008, wherein you assert your
clients Robeit Veloz, Marlene Vdoz, Michael Veloz, Katherine Veloz (formerly Ca.il.tield),
Hany Derbyshire, EdithDerbyshire and Maureen Partch are unable to accept or reject the
htdemnification render ofSeventeenth Street Re~ty LLC (hereinafter, "Seventeenth Street")
.based on the information provided in my]etter of September 3D. 2008.

As a threshold matter, your presumption that Seventeenth Street purchasedthe subject
·propertylbcated at 671 WeSt Seventeenth Street in the City ofCasta Mesa (the "Propertj") in .
. 2007 is incorrect. Sevent~enth Street acqUired the Property via contributionfrQID its parent, .
,~g():,Tech Corporation CostaMesa: ("ATCM") [fOimerly J.C. Carter Company; Inc.]; a wholly .
6Whed sUbsidiary 'ofArgo-Tech Corporation ("Argo·Tech"). A briefsummary of Seventeenth
Streefs origin is below.

.. " .

On October 28, 2005, V.G.A.T~ Inve5toJ:s,LLC eVGAT") acquired ATHoldings
Corporation (UAT Holdings"). the parent ofArgo-Tech. That .acquisitian occurred via merger of
VGArs subsidiary, VM Sub, Inc.• into AT Holdings. Following VGAT's acquisition ofAT .
Holdings, both AT Holdings andArgo-Teeh beca.me wholly-owned subsidiaries ofVGAJ.

.Seventeenth Street was fonned· to hold and operate the Property during and after AT
Holdings' reorganization prior to VGAT'5March 2007 sale ofcertain AT Ho.ldings entities to
EatOD Corporation ("Eaton")..W1ille: the bulIcofAT Holdlngs was sold to Eaton, Argo-Tech's
:yI(yogenics division loc~ted at the·Property, entities and subsidiaries related thereto. and the .
'Frnpertyitself, were ultimately retained by YGAT. In the.reorganization, ATCM acquired 100%
Of the investment units ofSeventeenth.Street in exchange for contribution of-the ~roperty. At ...

LAI-2999096v8
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thattin:le, Argo-Tech~signed all ofits rights arising out of the Stock Purchase Agreement
.. between Argo-Tech and the J.e. Carter Company, executed on September 26, 1997 (the "1997

Agreement"), to Seventeenth Street. This includes all indemnification rights under the 1~97
Agreement.

Thus, the assertion that your clients are not required to indemnify Seventeenth Street .
. ~ecause the indemnity does not run with the lapd to sub:;;equent purChasers ofthe Property is
·mIsguided. Seventeenth Street is an affLliate ofNgo-Tech, AT Holdings, and VGAT, and, as a
wbolly-owned subsidiary ofArgo-Tech.. a pennitted assignee of the 1997 Agreement's
indeninification rights. Because Seventeenth Street'~ right to indemnification arises directly out
ofthe 1997 Agreement, whether the indemnity rlins with theiand is irrelevant. .

A. Seventeenth street Directly Benefits from the 1997 Agreement's Indetnnificafion
Provision asa Wholly..()wnedSubsidiaryandAffiliate ofArgo-Tech, AT Holdings
andVGAT. . . .

When VGATacquired AT Holdings viamergerof its subsidiary mto AT Holdings, it
became an "Affiliate" ofArgo-:-Tech as defined by the 1997 Agreement.. Section·t of the 1997
Agreement, entitl~d ''UefinitionS;'' defines an "Affiliate"as: .

".

. . .

CTa}ny Person which directly orindirectly conttols,is co:p.trolled by
Of is under coinrrion control \'lith suc.h Person. A Pers6n shall be
deemed to controi another Person if such Person owns' 10% or
.more ofany class of stock or the "controlled" pernon,or possesses,
directly·or iJidirectly, the power to direct Of cauSe the' direction 'of
.the management ofpolicieS. oithe controlled Person, whether
through ownership of stock or partnership interests, by contract or
otherwise." (emphasis added). . . .

. .

. . It is Clearthat VGATbecame an "AffiIiate"ofArgo-Tech afterit acquired and ~ttained
. control of AT Holdings, Argo-Tech'5 parent. Prior to the F..aton sale? AT Holdings was
reorgaruzed,v,iith Argo.;,Tech'scryogenics division,'as well as the Property; contributedto the
temainingand newly-formed AT HoldingslArgo-Tech entitiesretamed byVGAT, Carter
Cryogenics Company LLC and Seventeenth Street, respectively. Thus, upontheir creation, each
ofthes~ entities, in turn, becarn:e affiliates of Argo-Tech and ATRoldings at that time, .

As noted inyour letter. SectIon 9.1 ofthe 1997 Agreement entitled "Indemnification by
the Sellers" provides in relevantpart:· . .

"[T]he Sellers shall ... indemnify7 defend and hold Buyer and any
orits Affiliates, and their respective stockholders~ directors,
officers, employees, and agents. " harmless from and agaiIist and

UI-2999096vll
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will pay the amount of any and all Damages actually incurred or
suffered ... based upon, relating to, arising out of, resulting from
orctherwise in respect of ... (b) the matters set forth in Schedule
9.1." (emphasis added).

The aforementioned provision is clear: affiliates ofArgo-Tech, including Seventeenth
street and VGAT, directly benefit from the 1997 Agreement's indemnification provision, and are
entitled to indemnification from youi' clients.

B. . The Anti-Assfgmnent Clause is Inapplicable to Seventeentb Street As A Wholly- .
OwnedBuhsidinry of Aqio-Techttrid AT Holdings. . .

You mistakenly presume the 1997 Agreement's anti-assi~ntl1elit provision is applicable
to Seventeenth Street. However, Seventeenth Street, a onoe wholly-oWned, subsidiary oJ Arl1;O

..:Tech,· is a permitted assignee under tpe terms ofthat agreement,rendeI'ing the ~ti-assigmnem

.. clause inapplicable. Section 12.3 ofthe 1997 Agreement, entitled "Assignment; Successors and
Assigns" provides:

"[n]o party to the Agreement shall conv~y,assign or otherwise
transfer any 9f its rights or obligation under this Agreement
wit~out the express written consent of the other party to this
Agreement; provided, however, that Bilyer may assign its rights
hereunder to any director indirect whony oWned subsidiary
without the consent ofVeloz .. :." (emphasis added). .

. As noted above, Seve:nteenth Street was fonned as a wholly-owned subsidiary ofArgo
TeCh to hold the Property during and after AT Holdings' reorganization prior to the Eaton sale.
At that time, Seventeenth Street. one o{the remaining AT Holdings/Argo-Tech entities

.. ultimately retained by VGAT, was assigned all indemnificationri.shts related to the Property
arising under the 1997 Agreement by Argo::'Tech. This assignment is valid irrespective ofyour

. clients' consent or lack thereof. .

C. The Contamination At Issue Is Covered by The October 1990 California RegianaI
Water Control BoaI'd Order, To Which.Your ClientS Have Not Fully-Complied..

Youincorrectly assert inyour letter that the 1990·CaUfomia. Regional Water Control
Board Order (the "1990 Order") J:las betmcomplied with,andfurther assert that the
indeJl!!lification Sevct+teenth Street seeks arises from '~newly discovered" contamination
unrelated to the 1990 Order. Santa Ana: Califbrnia Regional Water Quality Control Board
representatives (the '~Board,"_and "Board Representatives,"respectively),as recently as October
.2-1",: 2:00R,have made clearto Tetra Tech that the Board seeks full-compliance with the 1990
Order Which has yet to be satisfied to date. Moreover, the Property's contantination is not
LAl·2999096v8
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·"newly discovered" as you Claim, as the proposed-cleanup, while in contemplation of
redevelopment of the Property, seeks to satisfy the 1990 Order's remediation requirements.

It is undisputed that the Property's groundwater was known to contain elevated
Cbncentrations of chlorinated solvents up to and through 2001, niany years prior to Tetra Tech's
remediation assessment FUrthermore, the remedial measures included in Tetra Tech's Corrective
action plan ("CAP") are directly responsive to the requests in the 1990 Order; lndeed, your
position that "Tetra Tech tied ~e: cleanup plan to the redevelopment process - not ~e 1990 .
Regional Board order," is miSleading. as Tetra Tech clearly stated in. a preceding section of its .
report that "the Cleanup and Abatement Order (CAO) directed that cleapup of 'contaminated'
soil and groundwater be initiated."

There is also no dispute that the soUrce of the VOC~Irnpactedgroundwater is from the
site itself. Thus, the condition.existed on the site well before Tetra Tech's recent assessment and
before promulgation of~he1990 Order. Regardless ofthe Property's projected use as
eommqrcial, residenti~lodndustrial, Board Representatives have made' clear to Tet;r~Tech that
·reIIlediation is necessary to address,among other things, the high concentrations ofpollutants
found in the groundwater, potentialvapor..intrusion conditions and negative adjacent-site
groundwater impact. All· of these issues are related to groundwater contamination at the site

·which, aIongwith. soil contamination issues, were all raised by the 1990 Order~

. . .

Indemnificati."on byyour clients. for the aforementioned liabilities; including liabilities
arising out of the 1990Order; was contemplated andspecificaI1y bargained.,for in the 19.97
Agreement, -.vitIl such rights and.obligations flowing frOIl;l your clients to Argo-Tech, its
affiliates, and any :Pennitted assignees, Seventeenth Street is both an a$iate and pemiitted
,t!.'s.~igrieeunder. the 1"997' Agreement, and, havingbeen assigned the indemnification rights under
it, is now entitled to indern.nification. . .

D. ThelndemnitYDemandDoes'N~t Exceed the Indemnity Contemplated in the
. 1997 Agreement.' . '

. , .
The CAP proPosed:by Tetra Tech that has been approved by the Board does not increase

the "claimed burdens'underthe indemnity" as,your letter asserts. In fact, it decreases those
'burdens through a variety ofapproaches which reduces the time and cost of addressing the site
contamination. Moreover, although the redevelopment contemplates a mixed-use property,
includingresiderttial, any corrective action plan to remediate' the ~ropertywould need to address
the contaminants and exposure pathway;nargeted in the CAP proposed by Tetra Tech.
Furthermore, the CAP mainly relies on engineering conttolsrather than remediation to address
the indQor air exposure pathway, which is the pathway of greatest conce,m for future residential
use. The 1990 'Order must be complied with, arni the CAP proposed by Tetra Tech will
reasonably and prudently accomplish this without changing the scope of the indemnity
con~emplatedin the 1997 Agreement.
LAr-2999O%~
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As mentioned in my letter ofSeptetriber 30, 2008, Seventeenth Street does not have a
fin3.I determination ofactual costS to implement the CAP. Thus far, the amount of the costs
incurred exceeds $425,OOO,and weare unable at this early stage of the remediation process to
project future costs ~sodiated with the implementation of the CAP. Seventeenth Street demands
indemnification under the 1997 Agt'eement for all such costs incurred to date, Furthennore,
pursuant to Section 9.3(b) ofthe 1997 Agreement, this letter, in addition tamy letter of
September 30, 2008, s¢rves as notice to yOut clients ofa "Direct Claim" for indemnification as
defined therein.
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California Regional Water Quality Control Board
Santa Ana Region

Whiston H. Hickox
Secretaryfor

EnvirotrmeJltnl
Protection

Internet Address: http://www.swrcb.C3.gov/rwqcb8
3737 Main Street, Suite 500, Riverside, California 92501-3348

Phone (909) 782-4130 - FAX (909) 781-6288

Gray Davis
Governor

The energy challengefacing California is real. EvelY Californian needs to lake Immediate aClion to reduce energy conslllnplion.
For Jl lisl ofsimple ways you can reduce demand and cui your energy costs, see our website (11 www.SlVrcb.ca.govlrwqcb8.

, November 19, 2002

To All Interested Parties
,;

RE: DECISION OF THE BOARD IN THE MATTER OF PETITIONS FILED BY
GOODRICH CORPORATION AND kWIKSET CORORATION FOR REVIEW OF
CLEANUP ANDABATEMENT ORDER NO. R8..,2002-0051

Attached is the written decision of the' Board in the above-referenced matter, as
approved by both the Chair of the Regional Board, Carole Beswick, and the Board
Counsel in this ,matter. Ted Cobb. '

Any que~tionsconcerning this 'decision should be directed to Ted Cobb at 916~341,- '
5171. ' ' ,

Sincerely, ,'. . '

Jfj~aiYl
, Gerard J: Thibeault

Executive Officer
Santa Ana Reg!onal Water Quality Control Board

Attachment

cc; Regional Board

California EnvirONmental Protection Agency
'#!) .
~J Recycled Paper
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October 25,2002

Agenda Item 6: Petitions'Filed by Goodrich Corporation and Kwikset Corporation
, for Review of Cleanup and Abatement Order R8-200Z-00Sl.

Decision of the Board: This matter came to the Regional Board for further deliberation
on a decision made in closed session on September 13,2002. This was necessary because
ofa defect in the notice of the September 13,2002 meeting. The notice did not provide
for the closed session so none should have been held. On advice of counsel, the Regional
Board Chair decided to bring the matter back at the October 25,2002 Board meeting to

, consider all evidence and argumentthat was receIved on September 13, 2002. In
conformance with the public notice for the October 25,2002 meeting, no further
evidence or testimony was received from any party or interested person prior to
deliberation by the Regional Board. Board members Solario and Withers did not take

, part as neitherbad fully participated.in the September 13,2002 session.

The Chair summarized the 'main points that were the subjectofconsideration during the
dosed session. Those,points were:

". . "-

• the-Board was concerned about thetiine involved irisolving the problem
ofperchlorate in the groundwater of the Rialto/Colton area and believed
that pursuing the enforcement of the cleanup andab~temerit order, as
drafted, wouldresult in Ulmecessiuydelay in administrative appeals and
litigation;

• theB<.)ard foresaw extensive delays while communities 'were losing access
-to driJiking water al1ddetermined that addressing the problem as quickly
as possible by cleaning llP thecontarn:inated wells or providing alternative
water sources was of greatest importance; _ -

• -one ofthe companies named in the c1eaIlUp 'and abatement order disputed
whether itwas a legal successor in interest to the :original responsible
party;

• the other company was willing to take responsibility for a portion of the
oontamination but not for the whole problem; -

• a non-adversaria1 approach was more likely to obtain some cooperation
from those two companies;

• the Board did not believe- that there had been a good characteiization of
the plume and wanted further investigation; -

• - the Board wanted to find incentives to encourage timery participation by
all potentially responsible parties; and
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Cleanup & Abatement Order no longer
necessary.
The discharger hasi demonstrated that
further remediation is not necessa. , .

GTE ,California'Order No. 93-83 '

December 20,
2004

'September 9,'1998

est of CleanuD and Abatement Orders ReSe1nded WhenRe

98-91-. San Diego

San Diego' 94-117 August 15, 1994 89~63 San Di.ego Gas and
Electric

All directives in th~ order have been
met.

San Diego
San Diego

San Diego

San Diego'

98..61
R9-2000-0 126

2001~279

R9-2003-0 169

June 10, 1998
July 20j 2000·

September 20,
2001
April 23,2003

89-109
Order No; 98~224

Order No. 2000
180
Order No. 89-49

Brotherton Ranch
'City of Solana
Beach
Mr. Jerry
Buiakowski '
Greyhound Lines,
Incorporated

Discharger achieved comDliance.
City of Solana Bea,ch complied with the
directives ofCA098-224 and addenda.'

,Mr. Bujakowski cC1mplied with the
directives of the CAO.
Greyhound has complied with the
directives of the CAOand superseding
CAO 91-45. CAO[91-45 still applies to
other dischamers.

,"v .,},.' ....-..,...~ .. :,.,,,-,"-- '\
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California Regional Water Quality Control Board
Santa Ana Region

ORDER NO. R8-2004-0111

Rescission of Waste Discharge Requirements and Enforcement Order
for

Specific Facilities

The California Regional Water Quality Control Board, Santa Ana Region (hereinafter Board),
finds that:

1. The Orders listed in Attachment "A"were issued by the Board at various times for
the facilities described therein. Attachment "A" is hereby ma.de a part of this Order.
Waste discharge requirements and enforcement orders for the facilities listed in
Attachment "A" are no longer necessary because' the facility is' no longer in
operation or because the facility is in compliance with the enforcement order.

2. Tliis action is based on the fact that specificd\scharges are now covered under
other, waste discharge requirements, or that enforcement orders have been
satisfied. As such, this action is exempt from the requirements of the California
Environmental Quality Act in accordance with 'Section 15061 (b) (3), Chapter 3,
Title 14 of the California Code ofRegulations.

3. The Board has 'notifie'd the dischargers and interested agencies and ,persons of its
intent to rescind the ,Orders for the facilities listed in Attachment '''A'', and has
provided them with an opportunity 'to', submit written 'comments and:
recommendations. '

.4. The Board, in a public meeting, hecrrd and considered all cOIlJID,ents pertaining to
,therescission ofwaste discharge requirements: ' .

.IT IS HEREBY ORDERED that the'orders listed in Attachment "A" be'res'einded.

I: Gerard J. ThIbeault,' Executive Officer, do hereby certify that the foregoing is a full, true, and
correct copy of an Order adopted by the California Regional Water Qlilality Control Board, Santa
Ana Region, on December 20, 2004.



California Regional Water Quality Control Board
Santa Ana Region

December 20, 2004

STAFFREPORT

ITEM: 8

SUBJECT: Rescission of Waste Discharge Requirements and Enforcernent Order for Specific.
Facilities, Order No. R8-2004-0111

DISCUSSION:

Waste discharge requirements and enforcement order for the facilities listed in Attachment "A" of
OrderNo. R8",2004-0111 are no longer necessarY because the facility is no longer iIi operation or

. ·pecause the facility is in compliance with.the enforcement order.

.RECOMMENDATION:

Adopt Order No. R8-2004-0111, as presented.

1n addition to the dischargers listed in Attachment "A", coII1Ihents were solidted from th~ folloWing
agencies:

U.S. Envi~onm~ntal Protection Agency, Permits Issuance Section (WTR-5)~DougEberhardt
State W~terResources Control Boar<L Q.fficeofthe ChiefCounsel.: Jorge Leon .
State Water Resources CoiitrolBoard~JimMaughan .

. StateDepartment ofWater Resources - Gle~dale ..
. .. California Departm~nt ofHealth Servic~s;SanBernardino - Richard Haberman

·'california Department ofHealth Services, SantaAna~ Cor Shaffer .
. Orange County Resources and Development Management Department - Chris Crompton

Orange Coimty WaterDistrict- NiTa Yamachika . . . . .
San Bernaroino County Department ofEnvironmental Health Services - Ray Britain
San Bernardino County TransportatiqnIFiood Control District ~Naresh Vaima .
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ORDER NO. R8-2004-0111

Attachment "A"

";rO.-

SAN BERNARDINO COUNTY

ORDERNO~ FaciUty and Location
Reason for Rescission

1 00-11
BASF Corporation (formerly Morton Facility no longer III

International, Inc.) operation
ORANGE COUNTY

ORDER NO. Facilitv and Location Reason. for Rescission

Union Car Wash (aka Beacon Bay Car
Cleanup & Abatement

2 00-54
Wash)

Order no longer
. necessary .
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ORDER NO. 98-91

AN ORDER RESCINDING CLEANUP ANDABATEMENT ORDER NO. 93-83
CLEANUP AND ABATEMENT OF DIESEL CONTAMINATED SOllAT

, , '

39110 CONTRERAS ROAD,ANZA
RIVERSIDE COUNTY

The California .Regional Water Quality Control Board, San Diego Region (hereinafter
RWQCB) finds that:

1. Cleanup .and Abatement ,Order No. 93-83 was issued on July 30, 1993 to GTE
California, Incorporated (hereinafter referred to as the discharger) in response to
an unauthorized release ofpetroleum hydrocarbons from the underground
storage tank system located at 3911 a Contreras Road, Anza, Riverside County
California. '

2. The unauthorized release of petroleum hydrocarbons from the leaking
underground storage tank (UST) system resulted in elevated levels of Total
Petroleum Hydrocarbons (TPH) in the diesel fuel range and low levels' of
Benzene, To[uene, Ethylben-zene,and Xylenes (BTEX). These contaminants
were detected in soil at the site. ' ,

. ','

3.,' The discharger removed the leaking U8T system 'in 1988 and conduded a
preliminary site assessment,and later avapor extraction pilot 'study was "
completed 1n1996_ An eXtraction system was never implenient~d.The
disctmrger has 'demonstrated lhatfurther remediation is not necessary, and that
,residual contamination does not pose a significant 'threat to water quality. ,

4. Cleanup arid Abatement Order(CAO)-No. 93-83 issued for the cleanup 'of diesel'
, contaminated soilisno longer necessary. Ano :further-action letter will~also be
,issued pursuantto Section 2721(e)'ofTitle230fth~ California Code of
Regulations, ,

5. This enforcement action is exempt from the provisions of the California
,Environmental Quality Act (pUblic Resources Code, Section 2,1000 et seq.) in
accordance with Section 15321, Chapter 3, Title 14, California Code of
Regulations.
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Order No. 98-91
Rescission of CAO 93-83

IT IS HEREBY ORDERED,

-2-

t ._ , .

1. Cleanup and Abatement Order No. 93-83 is hereby rescinded,.

i
I'

I
.!
1
~

, ;

I:
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~

i.

Date: September 9, 1998



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ORDER NO. 94-117

AN ORDER RESCINDING CLEANUP & ABATEMENT ORDER NO. 89-63

The California Regional Water Quality Control Board , San Diego Region
(hereinafter RWQCB)·finds that:

1. All directives in the order named above have been met.

2. The·RWQCB has notified the responsible party, San Diego Gas and
. Electric, of its intent to rescind the subject order.-

IT· IS HEREBY ORDERED, th.at

1. Cleanup & Abatement Order 89-63 is hereby res.cinded including.
all revisions and/or addenda to it~

I, Arthur L. Coe, Executive Officer, do hereby certify the foregoing
is a full ~ true and correct rescissions adopted by the California
Regional Water Quality Control Board, San Diego Be 11, on August 15,
1994. .
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CALIFORNIA REGIONAL WATER QUALITY CONTROL :BOARD
SAN IJIEGO MGION

ORDER NO. 98-61

AN ORDERRESCINDING
CLEANUP AND ABATEMENT ORDER NO. 89-109

FOR
BROTHERTON RANCH

. The California Regional Water Quality Control Board, San Diego Region (hereinafter Region.al Board),
fmdsthat:

1. On December 11, 1989; the Regional Board.Executive Officer issued Cleanup and Abatement
Order No. 89-109 for Brotherton Ranch, San Diego County. Order No. 89-109 directed the owner'
'ofthe Brotherton Ranch to cease discharging waste to Los Coches Creek and to remove waste
which had been discharged to the creek.

2. On January 29, 1990, the Regional Board affumed Order No. ~9~109 and extended the deadlines
for two ofthe directives.

3. OnApnl 18, 1990, Mr. G. L. Jennings submitted a letter in compliance with the directives of
Order No. 89-109.

., 4. Based on the.review ofthe April 18 letter, the Regional Boardhas determined that the owner of
the Brotherton Ranch hasconipliedwith the directives ofCleanup and Abatement Order No. 89
109.

.I
;
!

5. The Regional Board has notified the discharger and all mown interested parties of its intent to
resciIid the above cleanup and abatement order. .

6. This action involves therescission ofacleanup and abatement order for a discharger who has
achieved compliance. As such, this action is exemptfrom the requirementsofthe California
Environmental Quality Act (Public Resources Code 21000et seq,) in accordance with Title 14,
California Code ofRegulatio!l.s, Chapter 3, Section 15270.

7. The Itegional Board, in.a public meeting, heard and considered ~Il comrnen~ pertaining to the
proposed action.

IT IS HEREBY-ORDERED, that Cleanup and Abatement Order No. 89-109 is rescinded.

I, John H. Robertus, Executive Officer, do hereby certify the foregoing' i~ ~ full, true and correct copy of an
Order adopted by the California Regional Water Quality Control Board, San piego Region, on June·1 0,
1998. .



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ORDER NO. 2000-126

AN ORDER RESCINDING
CLEANUP AND ABATEMENT ORDER NO. 98-224 AND ADDENDA 1 AND 2

CITY OF SOLANA BEACH
SAN DIEGO COUNTY

The California Regional Water Quality Control Board, San Diego Region (her~inafter

Regional Board), finds that:

i. Pursuant to Section 13304 of Division 7 of the California Water Code, the
· Regional' Board issued Cleanup and Abatement Order No. 98-224, and addenda
thereto, to City of Solan,a Beach for the construction of a new sewage pipeline
crossing San Elijo Lagoon to the Olivenhain Pump Station,.

2. Order No. 98-224establishedrequirementsfor completingtheahove pipeline by
March 15, 1999 and a techrikal report certifYing the adequacy ofthe pipeline by
April 15, 1999. Addendum No.1 extended those deadlines to October 15, 1999·
for the pipeline and November 15, 1999 for the report. (The extension was given

·because ofthe Light-Footed Clapper Rail's breeding sea-sop. interfering with the
· construction schedule.) AddendumNo. 2 extended the ,deadlines to April 30, .
2000 for the pipeline completion and May 31,2000 for the rep.ort. (This.
extension was granted because ofdelays in obtaining environmental permits for

.the project.)

3.' The new pip~linewas put into service on April 29, 2000, after passing a
hydr6stat~c and interior visual exam, and has been in operation ever since.

'4. The technical report certifying satiSfactory 'completion of the pipeline was
receiv~dMayJ 1, 2000.

·IT IS HEREBY ORDERED,

1. Cleanup and Abatement Order No. 98-224andAddendai and 2 to CAO 98-224,
· City ofSo/ana Beach, San Diego County, are hereby rescinded.

· I, John H. Robertus, Executive Officer, do hereby certify the foregoing is a full, true, and
· correct copy of a rescission Order adopted by the California Regional Water Quality

Control Board, San Diego Region..

· Date: . June 23, 2000
- File: 01-761.02 JOHN R ROBERTUS

Executive Officer



,,
-"'\--,

CALJFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DlEGO REGION

ORDER NO. 2001-279

AN DRDER RESCINDING

CLEANUP AND ABATEMENT ORDER NO. 2000-180 AND ADDENDUM
FOR

MR. JERRY BUJAKOWSKI
14044 FERNBROOK DRIVE
RAMONA, CALIFORNIA
. SAN DIEGO COUNTY

The California Regiona.l Water Quality Control Board, San Diego Region (hereinafter
Regional Board) finds that:

1. Cleanup and Abatement Order (CAO) ·No. 2000~180 directed Mr. Jerry
BUjakOVlSki to clean up solid waste deposited on his property within an un-named
tributary to West Branch Creek at 14044~embrookDrivein Ramona. .

~. Addendum No.1 to CAO No. 2000-180 extended the date of compliance to allow
the responsible party to investigate other potential responsible parties.

3. RegionalBoard staff inspected and verified that the solid waste had beenremoved
and erosion controls constructed in accordance with the Cleanup and Abatement
Order and addendum. .

4. . This resCission of an enforcement action is exempt from the provisions of the
CalifomiciEnvironmental Quality Act (Public Re~ources Code, Section 21000 et
seq.) in accorc;1~dewithSection 153Q8,.Chapter 3, Title 14 of the California Code
ofRegulations.

IT IS HEREBybRDERED that,

1. qeanup and Abatement Order No. 2000-180 and Addendum NO,l, for Mr. JelTY
Bujakowski, 14044 FembrookDrive, Ramona, San Diego.County, is rescinded.

This order issuedfor the SDRWQCB by thj Executive Officer pursuant to Section 13223
ofthe Water Code and,the delegation ofauthority adopted by the SDRWQCB.

. Date: September 20, 2001
1 H. ROBERTUS

xecutive Officer .



CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ORDER NO. R9-2003-0l69

AN ORDER RESCINDING

CLEANUP AND ABATEMENT ORDER NO, 89-49 ISSUED TO GREYHOUND
. ·LINES, INCORPORATED, AND TRANSPORTATION LEASING COMPANY,

GREYHOUND MAINTENANCE CENTER 539 FIRST AVENUE,
SAN DIEGO, PARCEL NO. 535-072-03-00BLOCK 92,

LOTS C THRU J,.SAN DIEGO COUNTY

The California Regional Water Quality Control Board, Sari Diego (hereinafter Regional.
Board) finds that:

1. The Regional Board issu,ed Cleanupand AbatementOrde; (CAO) Nm89:-49 to.
Greyhound Llne$, Inc. and Transportation Leasing Company {hereinafter :Discharger}
for the site located at 539 FiTst Avenu,e, San Diego. .

2. CAO No. 89-49 established requi~ements for cleanup ofpollution caused by gasoline,
diesel, motor oil aJ;ldwaste oil. . . .

3; The groun.d-water·remediation directives of CAO No. 89-49, consisting of
Directives 2through 7, were superseded by the ground-water remediation directives
of GAO No. 91-45 pursuant to Directive 8 ofCAO No. 91-45..

4. The Discharger has complied with Directive 1of cAo Nq. 89-49, the only directive
not supersededbyCAO No. 91-45.

5. The Discharger'~.compliancewith the ground-water remediation directives in
CAO No. 91-45 is documented in the staffreport titled Greyhound Lines,
Incorporated; and Transportation Leasing Company Compliance with Intertm
RemedialAction, Corrective Action,· and Verification Sampling and Moniioring
Directives ofCleanup and Abatement Order No. 91-45, dated April ,23, 200~.

6. Greyhound has·completed the corrective action required by CAO No. 91-45 for the
property at 539 1st Ave.... No further: action is required a.t this time.. However, CAO.

.No. 91-'45 will not be rescinded until the other Dischargers named in the Order
complete corrective action at their respective properties.

. 7. This enforcementaction is exempt from the provisions.of the California
Environmental Quality Act (Public Resource Code, section 21000 et seq.) iIi
accordance·with section 1~321, Chapter3,Title 14, California Code ofRegulations.
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Order No. R9-2003-0169 2 April 23, 2003

8. A public notice of this rescission order will be printed in the Notifications section of
the May 14,2003 Regional Board meeting agenda to allow the public an opportunity
to comment on this action. .

9. The current property owner, Redevelopment Agency ofthe City of San Diego, has
been notified of this action in accordance with section 25299.37.2 of the Health and
Safety Code.

IT IS HEREBY ORDERED that Cl~anup and Abatement OrderNo. 89-49, issued to
. Greyhound Lines, Inc. and Transportation Leasing Company, San Diego County, is

hereby rescinded. .

JOHN H. ROBERTUS
Executive Officer

Date: April 23, 2003
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..Exhibit Z ~ Digest of Amended Cleanup and Abatement Orders Following a Change in Ownership of the
Subiect Site

Santa Ana 99-38 May 21,1999 Alcoa I June. 8, 2006 Replaced Order 94-44 after Alcoa
acquired all assets and facilities, .
including subject facility, from Alumax
Inc. Required Alcoa to implement
appropriate corrective measures
and monitoring requirements.

. Santa Ana I R8-2006-0035 I jUne 8, 2006 . IYellow Roadway . I nla
Corporation

San Diego 98-11, Addendum April 21, 2000 Schutte & n/a
No.2 Koerting, Inc. and

Ametek, Inc.

San Diego

OC\1016622.1

95-66, Addendum· IJuly 20; 2000
No.2

Boulevard I n/a
Investors; The City'
ofNational City;
CV Ventures

.LLC.; Rhode
Island Acquisition
No.1 LLC., SD
Commercial LLC~
Ancl-National
El1terorises, Inc.

Replaced Order No. 99-38. Revised to
ref1ec~ the change in ownership of the
Alumax Fontana property from Alcoa
to Yellow Roadwav Corooration.

. Original Order No. 98-11 named
Ametek, Inc. and Ketema, Inc.
Effective Qctober 1, 1998 Keterila Inc.
changed its name to Schutte & Koerting,
Inc. Order amended to reflect name
change.
Order No. 95~66 amended to remove
San Diego County as a responsible
party.
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California Regional Water Quality Control Board
Santa Ana Region

Cleanup & Abatement Order No. R8-2006-0035
for

Yellow Roadway Corporation
Former Alumax Fontana Facility

. San BernardirioCoOhty

The Cfillfotnia Regional Water Quality Control Board, Santa Ana Region (hereinafter
'Regional. 8.oaro), finds that: .

. 1. HGM Teohnologies, Inc. operated an aluminum recovery facility from 1957 to 1977
in theCity.bfFontan\3, The 18-acref\3cl/ity was located on the northeast corner of
'8~~'¢hsoulevatd cmdSarita Ana Boulevar.d, as shown on Attachm~Htt1, which is
herebY made a part of this order. In 1976, the Regional Board adopted Waste
DiS;.cttCi(.g,eHe.quirements; Orqer No. 76-238, for aluminum recydingoperatibns
¢0qdq¢t~d.atthesiteby ReM Techno1ogie's, Ihc, and Mr~ Hobert Sackett. Mr;
~$:i::t,C~ett,the Board Chairman and Chief Executiv$ Qfficer ofRCM Technologies,
l,bd"iPwnedtbeprb~ertyandthe alumInum recov8ryfacilityuntil July 1977 when.
\ffinyat~ AllImiOlUl1 Recove.ry Corpo'rcitioh'tHARC), :~. wholly-owned subsidiary of
;;l\I;~;rna;~:Jn¢., P!Jrch~:tse.d qe.rtaitrq;~s~ts"e.xGrl;J(flngthe Fontana prop:erty(b~reIn.qftet
r(9J~r;ted·h):as·the·AlurnaXFQritan$p:r~perty).

2;H~'R'Gop:er~ted the'ait:lIT)ihu:m r~cqve'ry".facility.in. Fcmt~l1a from 1-977 to 1:$.82, When
'f:e.GQv,er:Y.op:eta~ibns·ceased. In'.A.l)gL:i$t.19~5! HA~C purchased the Alum<;1x
'P:bntan~Pf0P~rty"frortl RCM .. II1:July:of199;$~AI!Jmin.um Company- of-America .
.:eAJeo~¥:a¢quireclall ass~ts and fabHifies,Jhc:lud:ihgthe, Forttana property.. fram
.:Ani;(rn~~:lob.lh·Jar:iu.ary'Q.f2004,l)SFReddaVfaS/litc.(USFR) acquired·th:EiAlumax
Bdmtaha property from Alcoa and beganp~;3nS fot sIte deveJoprnent. P,dQf t9 .
.:WgFR's.'frnal :a.cquisJtion ,of the property., Board 'Staff approve¢!theirtentativeisJte
d:e¥~lopmentplans' inSepternber 200$" Tn May~m05, beforefinal constr.uGtltln
pJ~;9:~ 'W~te:;q.eXielbped,· Yellow'R,cnadWay C()rp,' (Y-R.c~ hereinafter discharf1er)
··?pq.Uitea U$FR and bec.amedlre:ctly·invot\(eO.lnth~·prop~rtymanagement
itl¢h1.dih,g.·d~velopmerit, of the. AlumaX Fdntan:a site,

/

';P~:: ;r.he.AfltJr:n,<;1xf:Cintana -property :py.~rlle$ 'tl1$ Chino North Groundwater Man$gem.ent
Z¢he; ·the beneficial tlses·ofwhi.cb lncru.d~::

:IY1iJniCip,al.and dome$tic ,supply,
.' ~gricultural. su~ply,

l~dtistrial serVice s.wpply, and
Industrial process sUPPlY.

. Page 1 of 8



CAO No. R8-2006-0035
YRC, Former Alumax Fontana Facility
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4. On October 14, 1977, the Regional Board adopted Board Order No.. 77-200, which
replaced OrderNo. 76-238, for the storage and handling of alumin'um oxide wastes
at the Alumax Fpntana facility:. Aluminum oXide was generated as a manufacturing
by-product of the aluminum recovery process. These wastes were stockpiled at the
site, partly on a concrete-paved storage pad located at the southwest corner of the
site, and partly.on native soil.. The former waste pile storage and salt-affected
areas are shown onAttachmeht 2. The aluminum oXide waste contained high
levels of soluble salts consisting almost entirely of sodium and potassium chloride.

5. On: January 10-, 19.8.6, th.e Heglonal Board adopted Cleanup and Abatement Order
{CAOJt.;fo'..86,;17. Thlf;i ;Order re.quired Alumax Inc., ·RObe·rtSackett, and ReM
T$chno'lcjgles:, inc. tope-iibrrnasi.Jb$urfqge inv$s.tigation, and to propose remedial
·mea'$utes formitigating ,c;lny waterquaJity ;degradation that may -have resulted 'from
the m'jgrC\tibn :ot$'ol~ble·:$.€'llt-s contalned' inthealurrUnum oxide wastes. In orderto
ffilcil(tateinvesJigation at th~;;s'it~andto, eliminate.q likely 'souree of grobndwater
contaminants:; atialu:rn.lll~moXide Wqst~s' Were remtlvedfrom the$.ite by Marth of
1992. .

6' To·qdll1plywifh;:c;A;Q:r.N"6.. $p-17,Alwmax Inc. :(;;onGlucte·d·two site i·nV8$tiQl.ations
betwee.n '1r~t~@ ;aitl¢ t9:'S:S"3$:Ill:d,;rllslltuted'q groundwafer.monitorin.g,progrqm in .April
1.9S~~ Jniffq1ig;to:un:clwaler O1ot1itoring'ind'jcated th.e prese,IlCe, of soluble :sa:lt~ ·in the
;gro:u.ridwa!t~r,qbwn'~rt~di:e.nf·df :thesite., .

1". AIO:h18')(itI!lC;;Pte;l1ared::.tpjnl.tra.;t~: ca· -site' clo:sure :in.July t99@: to preventfurther
·.gfodtlqw$:teJt;c!lt$:Q'Nadfffi'O'fl;lW:sdlubJe saIts' knoWn 'to .r:emaio in.:th~soUs beneath. the
fprrn.~t\w~:~.~e;:Rl!'~:.'~tQ{age:':areq~·i..On 'S$pternber 2,1.g9:4".c;AO No" 86~11 was

· r.eplac:ed':EJy·c;4iQ:!Ntt ·:9.4~44 tQinclude time sch.edulesJpNiohductingaddJijonal
·gro.iJndw?te(:itr¥¢·stig$t1o.n§H~rld for mldgptingth'e impact €ll.~ql:uble ·sait$on '
.·gtO:l!.hdw~te:r. . . .

.. '

8. The addrtrGlJatgr0un:d.Wa:te:r:iiw~stigalronand $$Itload reports s.tiqrnlttetl Oy Alumax
· 'I~c··,· "I··n··:'ct··1r!,a,t;;"d::t"Ii·;·a··t-'.· ' . . .

• .1:·1 _. ~ v v ..... ,.t

..a~ Trn:~·,e$ltmi;if-e.,~··.(;t~ia:r!ltttYQf.sc!ltleached :t<;ith.e:va:dopeafld :saturat.ed zone was'
·t~;A.OP;·t~r;f$". lihls"sghJo:adi$ relatiVE:1Jy rhinor co(riJJartedto 'salt loat~s
{e'$:lilfit(g~ft:o:rn/.botrr· pElstand presentagricultural:aPd other ih.dustrial
,p:r(i~tl¢&is;;;eid'$tirig:· within .the Chino' B.a.sin.
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b. The transport modeling results .indicated tha,t the AlumaxFontana ·salt plume
travels in a southwesterly direction toward the Jurupa Community Services
District (JCSD) production well field I.ocated inSections 4 and S, R6W. T2S,
SBB&M(seeAttachment1). Due to the·telativelyhighproductionratesof
the JCSD wells comp<;lred to the slow rate at which·the plume appeared to
be migrating toward the well field, the mode.! predicted thatthe impact on the
quality'of pumped water would be negligible. Further~ the hlodel·ind.icated
that if the saltplume reaches the JCSD well field, it would be'completely .
captured by the JCSD wells, for as long as they remain ins,ervice·..
" .

. 9. On April 10, 1997, based.onthefinqingsi'nthe:saItload t~p,oi:tS, th:e2xecutive
Officer of the Regional Board determined that neith'(~r a conventio.n·al.p.ur;tlp.;artd
treat system, nor a salt offset program Was appropriate ,8sa groUridwater'r,emedlai-
alternative. . . "

1o~ In JUly of 1998,.Aluminum CornpanyofAmerica(AICQ'r.a}acquired .aILassets;iSlnd
f.acilitiE;lS, including the Fontana property,from A1urnax tn.c~

11. On 'MaY 21 t1$9~, the Reg1cmpl 8o~rd :a(loptE!d CAO No.~9~~38,wh·.i'qh r~ptacE;!O .
CAb No, 94"A4., 'to require Alcoa:t6:ltripi(?rrleht :appropfiatecom:~efi\';~;rn~a'$ft{ves
and m9'hitoring ~requirements,. ,GAG No. 909;38:s:p:e,cinpadlyrequired ;the.-fdHoWirlg:

,a. .S:ubmittal ariQ impJem$ptCitiqn ar'a :S.ite ,.ol,9:$·ure::,an9 ppst-:closUfemarti~e:nanc€r
pla.nforthe former waste plle::s.tma..9.eareaS,atthe::s'ite:; ,

b. Ins.tallation o(anoff.s·ite.gt9Unq;w~l~r It\onitp'rtngprografn:;. itt ,adt;iHti6-F.i',to4he
'eXisting on~sit!?,gr.Qtin(twat~rmQ:djto~~iD~fl)(P9r.~in;lopr6~lde;-;eatiyw~:thr.rt:Qr'to,.
.JCSD reg<;lrding change,$. in tn€}· qoality: of'grQu;f;)qw~ter upgr~qjehtQf'therr well:
field resulting from th.e-Alumax FOJltana. sartpfume.

:0.. ... jrnplementqtiQn of m~q$ur~~ t¢), :~$:meqta~,e' $.rty' p;d:ve-rseiln:P"~;c,ts:the; ,t&r~rj;};\ax
Fontam,3 plume ma:y:h:ave:on fhe,Je$P ·P.roo,l'JCtiQnweHs, . . "

~::::~~!::!:~~t::~g~l~l~~:!l5~S:J::I;~~1tiif~d
MW..,2. The I.oeatibn's oHM-ese .monitorirlgw~lI'S:·ate~·showllCin Att<;r¢birn~ent,'f.

13. Item 1 of GAO No. 99~38 requit~d A:IGoato $ubmlt? sjte ..c1osur~ aMdpqst.:d9s.ure
maintenance plan (SCPCMP) by Augusf'31 ;.1999,. On August .27, 19ge.;Alcoa
submitted a SCPCMP, After sevEmil plan r$visibns, the Executive. Officer:of the
Regional Board approved the SCPCMP on March 7, 2000, conditioned uporithe
submittal of -a revised plan incorporating three additional post.:etosure maintenance
requirements. On June 19, 2001, Alcoa submitted a revisedSCPCMP, dated April
20, 2001 ,-which includes a copy of anunrecorded'deed r.estriction. .
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14. Item 2 of CAO No. 99-38 required Alcoa to formally close the .site by December 31,
1999 or an alternate date approved by the Executive Officer of the Regional Board.
On May 2, 200.0, Alcoa formally requested a site closure deferral from the

December 31 i 1999 closure date because the property was for sale, and the cap
configuration would be dependent on the buyer's development of the property. On
March 1, 2001, the Executive Officer of the Regional Board conditionally approved
a timeextensJon for site closure until March 1, 2006, based on the following
findings:

a. No apparent degradation of the ·groundwater baSin due to theAlumax F.ontana
plume. Existing on-site and offsite, water qualitY'lTiOnitorih9 data .ind\c;1iteq
consistent improvement in water quality beneath and,downgradient qfthe site;

b. An increasing trend in water quality degradatioh upstreamofthe Aluma.x
. Fontana site; and

G. An a,nticipation of thedive15titwreof tile prop·ertyforfuiu'redevelbpment, a.nd
fuifillment of the cappin~ requirement in concert with ·f.uture development. .

The 'site :closuredeferral, was: grantedc:ontlition~d UPOri: cp:rnp1'iant:'$vilth toe ..
following watt3r' quality.:il'ldj({"~$';

a.Water QualitYlndexNb. 1 - Whe.8 adivergen,(>e,.a'$:'defJA$d·jn.theiMay 2.00,0
sitedo$ure d~ferra(p.ro:pos,al, isidenti.iied :in the:t;lnnual.:r:HoViogqverag;e, of
.dflloride values between. the ohs.ite·grQundwa;fer. ·moriit0tlf.lg:\oY.eILs, 'MW~-1
(backgrolJnd) and MW-2 (powngradient).

I;>,.. Water Qu.aHty flidex :No·. 2- 'When tJle";:tml\;ral movin~l aY~Fq€te .Glf cllipiide in
o.ffslte Well AOS #4. exceeds .the :annUal movin0 'C;lvf;irage 'Gof chloride in'the
onsite ba.ckground:¥{ell, MW-1.

An 'lmrnediate site c1os.ure· could bereql:l,ired if any ofthe.ci"bdv.e;'Water quauty"
indices is netmet.· .

'15. . in egdy'·Novemb;~r 200$,..AlpQa o.otifjetrR~gionalj~.p:f\toj~t~ff·:ftwitYRGhalt:l .
.pl::i'rchased U&FR, the owner of thefo'rm~r·Alur.nax;F0'J1t~n:a.'f.~¢iliJy·.prqp.er1Y:!~rj.9
J;rctd :be,cdme :ditectly ·iriyolved wilhthe;ptdp;edy manl;;W3:ementc!.f'lhe·AltJma~(FQlttan~

.:site· $int~ M~Y~005. Prior toflhal acquisitIon by YRC;US'FRiiitelAOEpd to.builda
tru,ck terminal on the-A!umax Fbntana·property~th·a1WOU[¢ .in:corp6r?h~'a c1oso-tecap

: forthe·site, •.and YRC .supports that use. o.n NQvember:11, 2005" YRC formally
requested a time extensionJor site closure from March·.1, :2006·t6December 31,
2007 to allow time for a reassessment of the facility design, wh'ich may influence

. the design of the final closure cap. On February '24; 2006., based on the
information provided and the monitoring .data ptesehtedin the Jan'u.ary 2;005 Annual
:Groundwater Monitoring Report. the Board granted YRC the requested time
extension lor site closure~ .
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16. This orderis ·being revised to reflect the change in ownership of the Alumax
Fontana property, and to require YRC to:

cl; Continue the existing on-siteandoffsite water quality monitoring programs;

b. Propose and implement a site closure and post-closure maintenance plan to
minimize theinfjltration of water through soil, which causes mobilization of salts
remaining inthevadosezone beneath the former AIl:1maxFontana facility;

c. Initiate site closure without further delay if new groundwater monitoring data
indicate·that·any ofwat13f quality indices (see Finding 13) have not been met;
~md

. ,
d.lrnplement other necessary remedial measures to minimize the impaGt of the

Alumax salt plume on nearby watersupply wells.

.,17: Water Code Section 13:304 allows, the Regional Board to recover reasonabje
expenses from the respOh"sible parties "forovers'eeiog cleanup 'of megal discharges,
.contarniilateoPfopertie$,.ano other unregulated releases a.dvers:ely affecting the
·state's wafers.. .It :i5 fheR.'egional Boa:rd!s iilte'nt to reCOver such costs·for reg Lilatoly
·overs:ig.ht w&k ,conducted i,naccordance with:thisord~r.

leo Th'is·action is Beirig. tpke.t;1 :by a reguratoryagency {orthe.protection: ofthe CaJJfQrrri-a
EnVironnientaJ·QualityAct{P.ublic -Resources' Codes, Secti.on .2:100.o.et seq;;.:).in
accoidartcey,rifh::$e¢tiol7l 15321, Division 3; Title 14, California ·¢odeQfg~,gulatibris.

. IT TS·HE"REBy-oRDERED THAT, pUfsuant"toSection 1S304,Divis.i,on1 ofthe·~,aHfomia

. ·Wa.ter C.Qd~i YRC.{heteill.after"lisoharger)shaU n:npl.ement the folloV;Jing monitoring a.od
·corrective measures:' . .

1, SUbmit {il;. prop.qs.eq ·C1C1sllre.~md postclbsure .malhte.hance~plan-fo'dhe fcmner.-waste. .
piJe:.sto:r:age and·.sqit~8,ff.ed~e~are1as :~$.:indic~,tedo.n Attpchmeht 2,:by.;Decerr.i:~er1.J

20()~J: for ·approvalbythe· ExeputivE(Qfflcerdf.Jhe; ,R.~gioni.ll Board~ This,pIEjri. sh~ll
Jndude nieasure:s:to rriinhllize·lnfiltratibtl of water, whichcauses:mobilizatiop :of·

.. wa$te:con$titiJent~: 'remaining in 'the V2l.d.o.se,:zone"beneath the}" site,. Ata -minimum,.
lhe·c;:i.osur~<:1n(t po:stc.!Q$!J.re.m:ciin~ehatiCe plan .shaflinclude the.fol.lCiWiJ1!1:: ..

'8. '. A description, in.C1uding .any construction drawings, of the 'SHe redevelopment.
plan; .. .

b. Preparation of the former waste pile storage area for closure;

c.· . The desi.gn of the .closure cover, iri.C1uding the permeability data of each
component of the cover, and any drainage control structures to divert water
away fron; the cap; .
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d. A constructionqualit,y assurance/quality control plan for coVer installation;

e. A proposed time schedule for site closure activities and final closure report
submittal;

f. A discussion of any planned postclosure land use of th?capped area;

g.. A postclos.ure cover maintenance program consisting of cap inspection and
maintenance, including repair of cracks or' other damage, record keeping,
and submittal ofannual maintenance reports; and

h.A proposed deed restriction for·the capped area to declare theT8sponsibility
of the p.roperty owner and itssuccessor(s) to maintain the capped area and
to notify the Regional Boar<;l of any proposed changes to· the eXisting eap. A
notarized copy of the deed restricti0n with any attachments for the capped
area shall be. submitted to the Regi.6nal Board Within thirty days after it has
been recotdedwith the. County:ofSanBerri.ardino. .

Z:Cornpl.ete implerne;rit<;ltion oHhe appro.ved site closure plan sUbmitted pu rs.u:qnt to
:rtem 1 no.laterttran:l)ecerFlbe(31, 20'0:7. .

:S. This order hereby i'es¢jnd~·Ord~r No, 9.9~38'.

If., jb:'the'bp.ir.iion·ofth~· ExeciJtiveoffi~et. this· o.rder is: not CbJi1pliedWith rna reasbnab.l:e
~nid timely IilSn;r1~r ,. this rnatt.~r will be 'i'-e.f~rred. to the. Regional Board for th~Jrripositibhof
:admjni~ttati\feciviCliabHity,or referrt11 to:the Attorney Genera] for imposition ofjudiciaL .
··liabuity;ss prOVided .by U~IN.· .

·errdJ. Thibe.~ult .
.-8cutive Officer

June.8, 20.06
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION

ADDENDUM NO.2

TO

.cLEANUP AND ABATEMENT ORDER NO. 98-11
SCHUTTE"& KOERTING IN<:;:.

Ai'ID AMETEK, INC.

790 Greenfield Dr~ve,EI CajoD._
. san: Diego County

The California Regional Water Quality Control Board, San Diego Region (he;reinafter
.RWQCB) finds that:.

1. Ametek, Inc.· andKetema., Inc. are required by Clemup and Abatement Order (CAD)
No. 98-1i to c1ecmup waste and abate pol1utionofgro-und water ass()ciatedwith
discharges of chlormated solvents at 790 GreerrfieldI)rive, Ei Cajon in San Diego
County (the Site). .

-:.T I
./

.2 . Effective Octoper 1, 1998 Kete~a];o.c.:changed its name to Schutte:& Koert4!E, Inc.. ;.. . . ~. .

3, The following chlorinated ·solventsexist n;. ground water beneath the Site .at
c?ncentrations above water qualitY obj ectives.

"Pollutant
Trichloroethylene (TCE)
1,1 picbloroethylene(DCE)
1,1,1 Trichloroe~e (TCA) .

Concentration.
21,Oo.Oppb
23,OOOppb.
56,OOOppb .

Maximum ..
. ContaririnantLimit (MeL)·

S·9ppb
6.0 ppb
200FPb

4. The continued presence of chlorinated.solvents ai~oncentrati.onsas describedm
Finding.3 above are a source of ground water pollution. Allowing"high· .
concentrations of chlorinated solvents to remam in sitU is likely to can;tribute t9 a

.prolonged discharge o"fwaste in excess ofwater quality' objectives, cau~g a ..
pmlongecl conditiQn ofpollution.

:. I

5. The discharger has nottaken interim actions, perDirective ·No, 5 ofCAO 98-:-11,
to abate the condition ofgro.und waterpolluticin on Site nor aQated theibreat of- .

future condi.tions-of groUnd water pollution.
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Addendum No.2
Cleanup and Abatement Order No. 98~11

Page 2

.j.,'

6; TIus am.~Ddment to an enforcement action is exempt from the provis\~~, of the
CaliformaEnvironmental QU~lityAet:.g?,1;ublicResources Code, §2100'&et seq.) in
accordance with §15321, Chapter3, Title 14, California Code ofRegulations.

IT IS HEREBY ORDERED that the following: ame~dm.ents be made to CAO 98-11:

1. The title of Cleanup and Abatement Order No. 98-11 ~halfbe Schutte and
Koerting, Inc., and Ametek Inc. Schutte and KoeJ;ting, Inc and Ametek, Inc. shall
be resp~nsiblefor compliance y.rith CA.o No. 9-8-1,1 and any amenc1.n1ent thereto',
Any reference to "discharger" shall be interpreted to be a reference to Schutte &
Koertlng, Inc. and Ametek,. Inc.

2. The discharger shall remove chlorinated solvents (e.g. TeE,I,l,l rCA, 1,1 DeE)
ITom ground watertb the maXimum extent,practicable. The discharger shall
submit a work plan to the SDRWQCB by May 19,2000 descnoing the'method(s)
by which chlorinated solvent Waste will be removed from ground water beneath
fue~~ '

C4. ~~./..... ,// .<,' ,-1

.. /YL,~
CORNE. ROBER:'ftTS
.E~ecutive Officer '

Date issued: Apri1.21, 2000
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SAN DIEGO REGION·

ADDENDUM NO.2 TO
CLEANUP AND ABATEMENT ORDER NO 95-66

AS AMENDED BY STATE BOARD RESOLUTION WQ 96-02

BOULEVARD rnvESTORS, mE CITY OF NATIONAL CITY, THE COMMUNITY
DEVELOPMENT CQ:MMISSION OF rim CITY OF NATIONAL CITY, -CVVENTURES

LLC~, RHODE ISL.AND ACQUISITION No.1 LLC., SD COMMERCIALLLC. AND
. NADONAL ENTERPRISES, INC. .

DUCK POND LA.NDFILL
SAN DIEGO COUNTY .

.the California Regioruti Water Quality Control Board, San Diego Region (hereinafter Regional
Board), finds that:

1. On May 5,1995, Boulev?Td Ir:Lvestors, the City ofNational City, CommuDity Development
Commission of the City ofNational City, and the CoUnty ofSan Diego were det~mllnedto
be "dischargers" responsible for Cleanup andoabateinent ofpollution and tbreatenedpoUution
associated -with discharges of solid waste at.the DuckPondLandfill in the City ofNational

. City. (Cleanup and Abatement Order (CAO) No. 95-q6 of the Regibnal Board, as amerided
by OrderNo. WQ 96-02 ofthe StateOWaterResoutces Control Board).

2. On October 15; 1999, CV VenturesLLC, Rhode Island Acquisition No.. 1 LLC, SD
COlJ1Ii1ercialLLC and National Enterprises, Inc becan:J,e the new owners ofthe property,
encompassing :the Duck Pond Landfill and was identified as a discharger subjectto CAO No.
95-:66(Addendum No.1 to Order No. 95-66). . .

3. On March 10, 2000, the Cotirt ofAppeals, Fourth Appellate District, DivisionOne,S~teof
California, oreversed the Superior Court deCision,granting the CountY of San Diego's petition
for a writ ofmandamus to remove the County as a responsible party for the Duck Pond °

LandfilL
o
The court ruled that the County is not liable for and cannot beheld responsible·for

current rel~ases ofpollutants resulting from its pre-l 981 cortduct in operating the landfilL

4. This enforcement action is being taken for the protection of the environinent and, as such is
exempt from the provisions of the California Environmental QualitY Act (Public Resources
Code, Section 21 900- etseq.)in accordance with: Section 15108. Chapter 3, Title 14, .
California Code ofRegulations.



Addendum No.1 to
CAO No. 95-66

~2- July 20, 2000

IT IS HEREBY ORDERED, That Cleanup and Abatement Order 95~66 shall be modified as
follows:

1. Compliance 'with. the directives of Cleanup and Abatement Order 95-66; as amended by
Order No.WQ·96-02 ofthe State Water Resources Control Board, shall remain in effect
and be applicable to CV Ventures LLC, R.b.odelsland AcquisitionNo. 1 LLC, SD
Commercial LLC, National Enterprises Inc., :Boulevard·Investors,. the City ofNational
City, and the Community Development Commission of the City ofNational City.

dWdA
Issued by: 46"00 H. RO'bertus .

CExecutive Officer
. July 20, 2000

duk-cvventures cao.doc
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,I Rtn:AN.TUCKE~LLP, '
~ B.-Frazier (State BarNo. l07~21)

2' l1'i.fmZier@rutan,com '
611: Antor1 Boulevard, Fourteenth Floor

3 ~~1't1e~a, California 92626·1931
'T~: 71+641-51'00

·4, '~~le~ 714-546"9035

': FILED
SUPERIOR OOURT OF CAUFORNIA .

COUNTY Ol" ORANGS
CEN'mAL JlJrm06l caNTER

MAR 23'2009

21

18

'19

2Q

I '

".

5 A~;for Plaintiff I\l.AN CAALSON, ClotkoftheCoutl

, MCCRAY DALE WAY PARTNERSHlP, L.P.,a CalIfornia ~.'
..,.';: 6 r~ p&inership , ElY; R, ~_ , . DEPUTY

:{'..~
7 SUPERIOR COURT OF THE STATE OF CALIFORNIA

8 . FOR :rrn tOUNTy' OF ORANGE, CENT~Ug~ENTER

9 td~~Y:.oAI:E:V~YPAR1NE~HIP" Case No. . ' . 0 6
" L.P.• 11 ca!.lfomlli ltmltedpartnershlp~. COMPL~~JRflRJ1GES AND

10 Plaintiit EQU.JITABLE RELIEF A!USlNG FROM
CONTAMINATION Olf SOIL ANn .

11 GROllNDWATER AND PRQPERTY.:'.
12 vs; . CONDITIONS: . . ,;,~~ ,
~ATIONAL TELEPHONE AND . 1•. BREACH OF 1996 LEAsE CONcERNING
TELBORAPH CORPORATION, a . ENVIRONMENTA'" cONDmONS.

, 13 , , . .2~ BREACH OF 1996 LEASE CONCERNING
'COtP9~nj ITT JABSCO, a coworation; PROPERTY CONDITION . .

14 ITT 'ccmJPORAnON, a'coxporation;3. :BREA.CH'OF 1996 LEASE INDEMNITY
...fIT .J1'iiD.IDSTRlES. J;NC., a cOlporation (~a AND OTHER COVENANTS:

15 rtf CQRiPORATION)j lIT· FLUID 4. BREACH OF 1958 LEAS~
,'. '~LOGY CORP,ORATION, a' 5. BREACH OF IMPLIED COVENANTS Oll'

. 16 ,~n: ITT~MEDlATION ' , GOOD FAITH ANPFA.J.R DE,M.lNG:
, MANAGEMENT, INC,) a. corporation; and 6. IN'TENTlONAL,M1SREPRESENTATION

17, DOES 1 (hrough 50, 7. NEGLIGENT MISREPRESENTATION
. 8. FRAUDULENT CONCEALMENTIPARTIAL

'oe.fendants. SUPP:R,£SSION OF FACTS,' .
9. ' NEGLIGENCE
10. CONTlNUIN'G PRIVA'l'E'NlJ'lSANCE

,11. PERMANENT PIUVATE NUISANCE
12~'CONTINUING ·Pl.T.BLIC NUISANCE'
13. PERMANENTPUBLlC NUlSANCE
14~ CONTINUING TRltSPASS
15. PERMANENT tRESPASS ,

,- 22 16.WASTE [C.C. P. § 7321
. " . . ,'17.RECOVERY OF DAMAGES [HEALTH &

23 . '... .~=:i==:~o:··: '~S;,~~i~DlF§~~~tWboSTS .
.... ~' M,IMiiiiIiNTTO:RIJ1..n,)(l8QF11lEWCAl.lt.ltES" ',.f~ALTf{ & SAFETY CODE) § 25300 et seq.]
_ .. JtCOWOFCAUfOttNtAsCOUN'l'YOf DEMNITY AND CONTRIBUTION

, . [WATER CODE § 13000 et seq.]
" 25 20.. UNFAIR COMPETITION {BUS. & PROF, '

'CODE § 17200] etseq.] ,
. 2(f, .' 21. NEGLIGENCE PER SE

.' , . 2~. DECLARATORY RELIEF
27

j .

COMPLAlNT

Date Action Filed:
.2S -1-.......,.------------ Trial Date: JUDGE r{ONAlP.L•.SAUER

" 'DEPt 'CX103Jlu~n I. Tu~~"'.L~ .
(IUCffl*YIi II IrN

• I,



1 P!lintiffMcCrayDale WaY,Partnership; L.P., a family-owned limited partnership alleges

2 tbe follQW!ng;

31: iiMMARY

4 1. This action arises out oftho unlawful conduct o~a multi..billiondol1ar industrial

5 Conglometate commonlyknovro. as ~'ITI," which ~ver the cot'l1'se?f42 years used thesubjeet

6 inilpro'Ved ireal property located at 1485 D~le Way in C9sta Mes~ California (the "Property")for

7 ~at i:namJfa:cturlng operations. \

.S· ,.~~:. 2. Oil information and belief, lIT breached its contractual andlegal obligations to

I

r

9 .Phlintiffabd the public by; among other things, failing to implement appropriate measures to

10 ~:against the reiease and spread ofhazardous substances at the Property; oontaminating

'11the Propetty with solvents and other hazardous substances; nottaking prompt; appropri.ate or

\. 12~ steps to investigate and remediate the contaminatio~ .thps allovling it tQ. sprea,d into the

l3. ~dWdter;conce~l~gor partially slIPpressing the contamina~ion from McCruyand

'14;:~~ntal a~encies; ;lannirig environmental'hwestigationS'of'the con~mati~n in a m~Jier
1Stltat' tdt&ua gaps and avoided a thorough investigation ofthe cont~nation; fOTcing McCray to

16 bh-eits.Qwn environmental ~rumltantand lav,yer ~o in"esti~ate'I:rT's conduct, wIDell reveal~d . ! .

'17 serious Problems in ITT's approach to the investigation; failing to promptly and pr<;>periy. .". .

19te~McCrayf6r expenses McCray was forcc"d.t~·incur in hiringexp¢rt.s) which expensesare

f9· t~ be J'{rid' by ITIundei- the parties' lease; vacating the Property Wi.thouth~ving undertaken or
, ...

20 cQmpt~ appropriate investigation and remediation ofthe env.ironmental tantaminatlon; leaving

.. 21 ~~ in a dila,pidated and unsafe condition; and impropedy delaying ITT's investigation

/.

22 @d. remediation ofthe·enviroomental contamination, thereby causing McCray to lose n~ero~s

23 ~ties to ~eU or,redevelop the PJopertY for' high density tesidential u,se.

24 )~. ·1nstead ofredeyeloping and selling the rtoperty.for high density residential ~se, as

25; P1arm~.McCray mu~ now remediate, refurbish and repair the Property.

26; ." ., 4-. ITT's conductforced MoCray to file this lawsuit to obtain all availabl~ remedies,

27 ~uding recovery of (a) all damages, costs, losses and/or e:li.pensesto investigate, characterize,
" ,

2& Ib.onitor.~emove,remediate, ~d!or abate the environmental condition ofthe Property and to

"

.. '

1

.l\1.Ilon 'r. 'TIte~", 1.1.,..
ellomlYS $1 Jaw -1-

COMPLAINT
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J. ·~imflrovements at the Property; (b) any and all damages and liability McCray is forced ,to
• I.' •

2 beat·as ~result of off·site contamination associated with the Property; (0) aU dat:na.ges for lost rent

3 because ti~the Property's condition; (d) unpaid la.te fees, CPl increases and other amounts due

4 .pum!!Ul-t.1.'0 ITrs lease; (e) all dainages for the lost opportl1ft.ity to redevelop and seU the Property

5 for 'high density residential use; (f) the diminution in value ofilie Property;8nd (g)intetest, costs

6of~t. ~sonflble attom~ys' ·fe~s, and punitlvedarna;ges.. McCray's damages may exceed $10·

7 tnUUon;

8 Jr.,_ MPARtms
95. McCray Dale Way t'artnershipi L.P. is a California Iitnitedpartnersb,ip organized

_10 ·md (»C~g pursua~t_ to the laws of California and qualified to pelform business therein. McCr,ay

11 ~.1he:~er of the improveQ real. property located at 1485 Dal~ WaY1Cogta. Mesth.:Galifomia (the .'

12 '~~')' McCray is thesucoessortothe p~or "Property.owners,including Trustees Ahin A.

13 MtCray~ john W. MCC~yand Richard D. Esbenshade,aJ1d the successor to M~Cray Investment
. . . .' .

14 ~ompaUr (fonnerly Jibsoo Pump Company) with respect to aU rights and remedies they hold

IS .(1Qt1~g the Property; and claims ari~ing from the facts a1le~ed in this Com~laint. 'McCray and.

16: thesepriijr Property owners are collectivelyteferted tQ-inthis complaint as ·<'McCray,"

17: .. 6. Beginnh~ on or about Aprill, 1958) Jabsco Pump .leased the Property.

. 18. 7..·· Sometim~betweenNoveniber 1965and MW:Ch·196.6; ,defendant IntematiQtl,l~l

..i~· :T61eP~~ ~b.d·r6i~·~aph :Corpotation: (f'ITI' ·Corp.'~: ~6q~iied· altpropertY,~sets, ri~biiiti~sand· ..
20 b~s·Qf Jabsco 'Pump Company and transferrl;:ld them toa riewlyfonned c~rporatiQnn\UIled

21 . itT J~~o, which was.w~olly owned oyaT Corp,

I
I

I

ofthe-·Pttperty ~y assignment, an.d m Jabsco ~~eed topa:y,perform. and d~~charge all.oftlle
. , .

<:lbliptiahs and liabilities ofJabsco}'ump, exGePt ~rta.in liabi~tiesandexpenses not relevant hore. ,

9. On informa.tion and belief, at all relevant times, defendant lTf Jabsco-was a

22'

23

24

2S

~. '.. ..'

8.i Pursuant to m·c;ofp,'saCquisition QfJabsoo Pump,.l'IT Jabsoo 'became the lessee

26 eowQm!on doing business in·CtlJifornia. '

27 to. Oil information and belief, at all relevanttimes, defendantm Corp. was a

28 .~ondoing.business in California.

·IlUI~t1 lIotU1:ktr.1.l.I"
6/{omeya trt,.... -2~

.coMPLA.INT

1,__ •



...........-._ .. " .. "'_""_'-~.,. __._.._----~ ..... "--.. _.":', ..

1 H., On information and belief, ata11 relevant times, defendant lIT Industries, Inc. ("TIT

2 ' ~es~) was a corporation doing business in Cal~fomia. TIT Industries ~hangedits name to
"

'3 rrr Corporationin oX' ~bout1983;

4 12. On information and belief, at all relevant times, defendant m Corporation was a

. 5' :corpOrati'oh doing business. in California.

6 13.' On information and be.1i~f, in or around 1995, gefetldant lIT' Corporation was

7 divided into three separate companies knO'WIl as ITT Corporation, ITT Hartford afid ITT

'g. 'l:tId.ustrl~ Jnc.

9 14. On infonnation and belief, sometime between 1995 and 200S, defendant.Irt

10 Corporati.~n was acquired by another company which McCray ldep.tifies here ,as one ofthe Doe

lloofenclaG.

12 IS; 'Oninfonnation and bellef,in 2006~ lTIlndustries, Inc. changed its name ba~k to

·.13' ITTc~ration and was a cOrporation cloing business in Califotnia.

14 ' .i~., On inforfuatio~and~lie~, at all relevant tiJriesj defendant ITT FluidTechnol~gy

15 CorPonifion was a.corporation doing business in California. '

16' 17~ On infonnation and belief~ at all relevant titnes, defendailt ITfRemediation.

· 17 ~ent, Inc. was,~ corporation doing business in CaUfortiia.

. . 18 . 'l8. ,'McCray do~s not knCl~ thetrne names or capaoities of the defen<iants sued irithis

19, Complaiiit as Does 1 through 50, mc}usive, whether individual; corporate or otherwiso, and

20 reserVeS 1he right to amenrj this Complaint to allege ~eit tru.e'nlU11e~;cayacities.and .

21 mpo~i1ities for the conductalleged in this Complaint' Defertdants lIT Corp, m Jabsco, ITf '

·22' '~on, rrtlnd~ies, l~c., ITT"FluidTechnology Corporatiori,ITT Remediati~~

23 ~ent, Inc., and Does 1through 50 inclusive are collectfvely referred to as "lIT" or

24 "Detm:r.ints"

25 . ·'19. On inforination and belief, at all relevant times, Defendants, and each ofthem; were

26: act1trg as:the agents, servants, employees and/or representatives ofone or more of the other

, .27 Oef~~ts and were acting within the full course ~d scope of said ~gen¢y, ~ployment, sorvice

28 Dr,~ntati.on with the full knowledge, consent~d autho~on, either express or implied, of

RwQ& Tuet<or.\;U"

l1I.l()(/IQYs et /!IW
·'~~l
vmf~..mOI1l9

:. -
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1 tbeprl~al,ernployer or mastor~ and <1re liable for the cond\l~t, liabilities, damages and relief

2 a11~~ in this Comp~aint, including liability ·for punitive damages.

·3 20. On information and belief, alall times relevant times, Defendants, and eaoh of them,

4 andtlmr~spective directors, officers, managing agents, employ~es and representati"Ves,

S comtn.it1ed, ·controlled, authorized, direCted, ratified) acquiesce~ in,consented to and approvedthe .
. .

6 conduct·li1f the other Defendants, or those.persons acting on behalfof the Defendants, or failed to

7 ed~it investigate Qr su~se or control such con~uc~ami therefore such conduct and "its

8· ;~~cos are imputable to each ofthe Defendants..

9 21'. When arofcrence. inthi~ Complaint is made to an individual's conduct on behalfof

1Otme or Jt1~e of'the DefEmdants, it means ·that the defellQants' officers, directors, agents, employees

11~t ~tatives committed or authorized su~h ·conduct or faDed to adequately superviseo;r;
. . -.' l

. 12 .~t ·Clontrol OJ: direct the individual, and that.the individual Was <mgaged in the mana.gem~tl.t.,

Ij~:;operationor control of the·affairs of one or qlor~· of the Defendants, and did so within

14 fbe·~:lQftheir employment, agency and/or a.utho~ty~

15 . .:n... .Oninfonnation and .belief, t~e rel~tiOl1.s~ips between and amo.ug the Defendants

16'identifietiiahove is cutre~t1y l.Ulolear. Atal1 relevanttl-mes in connection with the condu9.t alleged·. , .. . : . " .

i7 ·in thiS Complaint, one orroore ortheDefendants{a) wvte tho primary acto~; or (b) ~ere acting. as

·18.•'~~~d abettor, joirttventu.re:r,irtstrumentaiity, lUter-ego, co-co~spit'ator, prim:ipal,'

:l~~ .:~r~'succes~or.in"mtere~t,sw'"Viving corporatl.on, cCJrttrollel;, licenser, and/or indemnitor of '
20· ~.~~re of tho·~th~ Doie~dantsl.and (6) are respo~siblefor·~oniM. ~~d~ctaileged l~·this.
21 ..~~t. As·a result, the D~fend~ts: and each ofthem.·are equally subject to all liability

22.~ '01tt of each and every ad or omissi.on allegetHn thtSCComrHaint.

21:& jiiECONTAMJriATION

·24 ,2j.. In conducting industrial opoi'ations on tbeFroperti, ITIutilized, ~ored and released. .

2$: a.variety··bfsoIventsJ degreaserund other hw..ardQus sub.stances, including metals. Several of

26 thege~rdous substances contained volatile o~gahic compounds (('VOCs'~, such as

27 tiic£l~thylone) tetrachloroe1hylene, and l,ln trichloroethan~. (The solvents, degreasers. VOCs

.28 ~.~ hazardqus matenalsstored, used, and or ~leasedat the Property~ CQl1ectively referred ..

~nA"'l'Ilchl\l.I.I'

sttorn&'/u ut I8w .. -4-
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1 fc)in this Complaint as ·"hazardous substances.'~) .The State of California has determined that

2 vo6 ate "hazardouswastes" with~n the CalifQrlua Superfund Act due in part to their toxicity,

'3 WtUei sOl\f)ility and abilityto qUiclclyspread1hr9ughsoH and groundwater 'plumes unle~proper1y

4 ~~i controlled and'remec1iated. '

5 IV~ _RE:EMENTS BETWEEN THE PARTIES REGARDING THE PROPERTY

6 The .1958 Lea$~

, 7 24. on or about Aprill, 1958, Jabscc Pump leased the Property pursuant to a ~tten

8 ~~a term often years (the "'1958 Lease"). A copy oftlie 1958 Lease is atta~hed hereto as

9 Exhibit f&t" and incorpqratedby reference into thi.s Complaint.

10 2S; On ,or about October 5; 1965, the 1958 Lease VlfaS a~ended to extend the term until
. '

, 11. Dec~~31,1990.. "

12' "-" ,. . :i~ 'In tir afu~d Febniary 1966, Jabsco Pump assigfi~d"all ofitS rights and d.utiesunder
. . .. - .

13 :the i958 .ieaseand 1965 Amendment io ITT labscO. A copy 6fthe February 1966 Assi~ent

14 .(the'~i~ Assignmdnt'~ is attached hereto as Exhibit "2" and incorporated by reference into this

,If ~titmJabscoassumed 'alI,responsibilities pursuant to the 1958 Leas~as amended.
, "

1'6 2?On or about-October 17, 1972; the 1958 Lease, as a.nt~ndedby the ~965 Amendment'

11, :~~ed by the 1966 Assignment, was again atne~ded to, extend the term ofthe 1958 Lease to '

18·~t996.

',19 28~ Onot-about October 15;1975; the 1958 Lease, asamendo,landassigned. was
, ,

20. ,fiirtber arhende~ 'to ch~nge the leg~l description of thehoperty.

21 ~ On or. about January l~ '1995, ITT Corporation, parent company ofm Jabsco,

22, asSi~i111 oHts rights, title and interest Under the 1958 Lease and Jilllet1drnentsthereto to rtf

23·Fi~d.·T~hnologyCorporaticJn, a wholly ~wnedSUl>Sidiary.
:,'.

24', ' :rhe 1996 Lease

'is:,: ' j~. . 'The 1958ieas~: as 'amendedanct ~ssigi:ted, ~" dueto expir6 in 1996. 'In 1995,'

26,0 ~·kpredecess~s, i. 'McCray and R.. Esbenshade negotiated with ITT's on-site gerierai

21_~ tany Dart. andrrT's real es.tate brokl;:r~ Gordon Henry of Cushman and Wakefield,

, '28 ~,~ a new lease ofthe prop~rty.

R\lbn r.1'~a~..uJ'
fl(fCfneys sf 1lIw .:..J_~r.. ...

'~1.1
ml~D)~109

; .
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.'. :3'1.- On or about July 18, 1996, M¢Crais predecesso.rs, J. Mce:tay and'R. Esbenshade,

2 in re1ian.G:e:on representations by ITT alleged below, inoluding representations that an investigation

3 had given the Property aclean bill ofhcalth, and without knowing ofconcealed facts conoerq.ing

4~ion ofthe Property that were only discovered muc.h.later1 entered' into a new written

5 :1_WithOCTT Industries concerning the Propeny (the "1996 Lease"). Atrueand correct copy of

6 ~ 1'996 Lease 'is attached hereto as Exhibit "3" and incorporated by reference into this

7. 'CompJ.idnt. The 1996 Lease had a term often years commenc~,ng August 1, 1996 and ~mdiI).g July

8 ·,j,h 2006.

9 32, The 1996 Le!J:Se contaim nUItterous covenants concerning'iJ1e environmental and

10 p~ condition of tho Property, incl~dihg Without Hmitati?n:

'11 a. ,Prohibiting the Lessee from using the Property in,amannerthat crea~s

12 •.'~ ~isartce,~rdisturbs or damages nearby properties. (Exhibit "3',u S~ction 5.1.)

13.' ":': ':'!, .' .b. Allowing the Lessee to use hazardous sllbstarlce13 at tho Property.only so

14 1~'~:~h use did not expose the Lessor tGany liabii~ty the~fore OT. expose neighboring

15 !.P.~ to hazardous substances. (Exhibit "3/' SectioXi 5.2(a).}

16: c. Requiring the Lessw to imrncdiatelyinformthe Lessor ofa.t1y release of
, .

17j~ substance.s at the Property and to immediately prOvid~ any documents .concerning the

· l8 ~'~fhazardoussUbstanc~at the ·Pr~perty to the Lessor. (Exhibit Cl3tSection 5,2(~);)..., .. . .
•'l9; d..Requiring the Lessee to Jndemnify~ prot~~t and. hold harmleSs the Lessor

2o:ftOm"aiV'and ali loss ofrents, and/or damages, llabilities,judgments. costs; claims. liens,
. "

21 :cx.~'penalties, paym:eI1ts~ pe~its,and atto1'Il~Ys' .and consultants' feesarlsing out ofthe use

22: of~us substances at the Property, including the effects of~antaminationand the com: of. . .. .". .

23: itiiVestigafi;n, removal, r6mediation~ restQrationandlqr abatement thereof. (Exhibit (13/'

24; ~~:Ii1"S.2(C) & (d),)~ U~derthe eXpr~s~ terms'ofthe 1996. Lease, .this indenlnifl~tion

25: riq~t "extend[ed] to'the previous l;ease terms, inclusive ofthe entire time Lessee has

··26. O'QC'U.J'iei.iFthe Property. t1

, '

27 e. Requiring the Lessee toprornptly undertake all r~onablere.riJ.edia1 and
"I ,

2$ ~gaiory actions at its sole wst and expense for thf: cleanup o{anycontatrlmati9n at the

I
"
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COMPLAlNT

1 .'



•
1 boperty caused or contributed to by Lessce.(Exhibit ~'3"'1 Section 6.1,.)

2 f. Requiring the Lessee to keep the Propeny, all equipment and facilities

3 ,:s6tVingtht~Property;and allimprovoments to the Property in-~goodorder,condition-~dt'epair" at

4 tessee's'Sole cost and expense. (Exhibit "3," Section 6.1.)

5 . g. ReqUiring the Lessee to surrender the Property by the end of the last day of. . .

6 tbe 1996 -lease term «with all of the improvements, parts and sUrfaces free ofdebris and in good

7 i~j)rder, condition and stl'lteofrcpair." (Exhibit "3," Section6.4(c).)

g.:.,., . h. Allowing r~c()very ofreasonable attorneys' fees, costs and 'expenses by the

9 :~Uqparty in any lawsuit to enforce the 1996 Lease and aUowingtecovery ofan attorneys'

10 ;rees,.costs' an4 expenses iIicurredin pr:eparing a notice ofdefault :regardless ofany associated .

. 11 i1iti~ (Exhibit "3," Section 29.)

12 : 3>.. The 1996 Leascqoesnot permit Defendants to leave any contamination in the

14,
.." .

ExtensjoD of 'the 199'6 Lease Term

15: .' 34. Prior to the expirati~n ofthe tenn of the 1996 Lease, McCray informed ITr Of

i6;:MQC~;·i futentio~ to redevelop and sell the PropertY for high d~nsityresidential use and that

'17 i McCtay'had received indications of ill-teres! from severaldeveioper.purchasers. ITT repeatedly

.18: mknOwietiged'McCray'~ intent to redeirelop the Property ~fter theexprrationof the 1996 Leas~ .

19!~;

i ." •

20 35. McCray expectt::d that ITt would comply with its lease obligations and return the
. 21 ~ Pi'o~ ~o, MC,Cray at the end or'theJ996 ~ease. term in a.non--contaminated condition, such that

:22' jt·Q(}uld·l:Jt.: redeveloped for high de.~siiy r~sidential use,
. .

23. ~6. On or about September 21, 2004, J. McCray received an email from lTI's in-house

.24" ~:ril'Qmncntalleg6.1 counsel, Fern Daves ("F. Davesn
), representing thatIn tak~ its .

15' en~ental resp6n~ibmties ~erious'ly) that TIT'woUld enter' into a:n over~ight agr~rrient with

26,. the SatitaI Ana Regionai Water QUality Control Board (''Regiohal Board") and that ITT would- .
21:~~~o-F~er Action" letter from the Regional Board. -On iDfonnation and belief. McCray'

28·: ~:JegeS.lhat at the. time ITT made these representations, ITT's representations v,rerefalse in. that

.Rl,lt:ln & TII~kof.u.f'
~(omaY8 at IiW . '
. ·.~.~..«<Jl

. ~~ tIRitlofQ9
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1 m~y intended to leave contamination in the SQil and groundwater.

:2 'J1, I.n or around October .2005) Teresa Olmsted (lcT. Olmstead"), Vi?~ President of

3 De~'S'MtTTRemediation, represented to Annie McCray and John McCray that ITT intended to

4 ':OOnd~t ~ off-site groundwater investigation of VOCs related to IIT)s operati,ons at the Property

5 :Brld tMtl1t had "engaged cons:ultants andco.ntacted off-site Property owners in order to begin the

6 !off~grl>undwater investigation.

7 38l However;· as. the end ofthe 1996 Lease termappt~achedt.ITT had not comp~eted
. . .

·8 ianvMiglU{on or remediation ofcontamina.tion at the Property, ~ad not completed an off-site

9 {groundwater 'investigation and:had not obtai.neo. aNo Further Action letter from the Reg.ional
: . .

l.OlloortI. 'm thus informed McCray that it needed possession ofthe Property after July 2006 in

.1 t Qr~ to~ormon its promises and repre~t1tations.

12 39. On or abOutJune 28):W06, jn reliance on ITT's representations and promises,

13 ~ujiig!those by F. Daves) 1. Olmstead, and those in seotions 5.1, 5.2) 6.1, and 6,4 of the 1996
• I.'

.14 ·te~ ·Btit!ITI's J::epte.sentaoon that it needed possession ofth~Property to peI'fotm its contractual

..15: t.nd le~ environmental obligatibnS. and its representations) and while not b~ing awa.te of lITIs

16! .pian to l~v.e contamination at the Property and in the en~iromtlent,. 'McCray agreed to extet"id the

17 . 'tMn of the 1991'S Lease to. January 31; 2008 by execution of a First Amendment to Lease with m
~~ ", • : ••.':,~':::~.;~_":"".' _ ,"':. • _~ . :' : _ • ". .:•. ' • '~;.' _':.' -,.' • . •. ' ":'. :~..• ':' , . '. ~.' .. '. I

.18'; h1ij~e!!, Inc', A copy ~f the June 28, 20.06 Amendment (the 1l200~~endroentJ) IS attached,

~9' litrCt~ as ;Jixhibli 1I4lt and lncorporatedinto this Complaint by reference.

20
. '.

Toning Agreenlents '
.!

21: . .40:· The.existence of contam,ination concerned M~Crny. but ITt's tepeated

22~ ~tiorts that it woUld oomply ~th its lease obligations) remediat.etht:: contamlnation and

·2j o'btai1i·~·ano furthex:.action )ctteJ:'/n inducedM~Cray to ent~r into a toIling agreement.

24 ~l. On or ab.out Nov~rober 18) 2004; McCray's predecessors, J, McCray and R.

25; ES~det as tru~teesj andm 1ndustriesl Inc., entered into a Tolling Agreement to toll the

.26! :~~nimitation applicable to all claims tegardin~ the Property that oxisted and were not titl)o

27'~mlthe time ofthe agreement .until December 31, 2097. On OJ; about December141 2001,

28 M~f"knd ITT Industries~1ne. ente~ed into a. First Amendment to Tolling Agreement to extend. .

. ,

I
R\I\lIo& Tuck"". LIJ' ,

ertorneY3 /II /1m' :
'~I·
: ~U)lIIl3l':lolO9

....:..: .....
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1 'its tenD f()iDecember 31,2010.

2 42; On or abou,t August 13, Zoo8, because oflIT's failure to remediate the

:; ~ion and obtain a. "no further actionletter," McCraYnotifiettDefendants.by letter that
. .

4 ;McCra.y Was terminating the Tolling Agreement,
, "

5 'V.

6

7

8 ,..

DtFE1'5J)AN1'S' MISUSE OF,'i1ffi PROPE:RlY, C.ONCEALME;NI OF

~NTAMJNATION,AN))'KNOWI~GAvoipANCE_OF A :PROPER

dYIRQNMENTAL INVESTIGATION AND REMEDIATION

43~ Asa result ofthe 1966 transaction, ITT possessed and controlled; the Property and

9 uaed it £O't manufacturing or other purposes for more than 40 years.
" , ' .

10 44.. Oli information and belief, lIT used th~ Property for metaI drilling'~d machining,
'. ,'. '

n ,.~~ brazing, welding, abrasive blasting; grinding, polishing, buffing, degreasing and solvent

'12 ~~.~dhesive bonding, spray painting~rubber:fot:tilutation' and vUlcani~ng, aSsembly, product

13:,:~.~ packaging.

14'; 4$. On infoniw.tionand belicf~ITT used hazard9Us.slibstanCes,~t the Property, including
",". ','

J5 'Wftbouf·limitatlon halogenated solvent degreasers, including 1;1,1 TeA, o~ygeDatedsolvents,

16. ,'speciti'c~ty methyl ethyl ).cetone (ME~) andposs~b-}y other, non~ha1ogena.ted solvents, water-

17' '$Ol\tbIe~~achine coolant, ~toddard solwerit an~ possibly' other aroIDr:tticsolvents,paints, e~~els,
18 c:atalysts'~:reducei-s and thi.llners, and adhesives; and hydraulic, 'lube,and co'mpressor oils aDd

,19_~"'he adhesi.vesused by.ITI eontained organicco~p'6unds inCluding I t l, l~TCA,

,2()~~ethylene' ("PCE"), toluene a.nd carbon tetrachlo.ride.

, 21, ..'. 46.< On information and belief, ITT's operations gen~ed avariety ofbazardous '

22:: WiiStes;;bicluding spent degreasingsolvents, spent TeA (with xylenes, toiuene and. MEK),spent

~':~-~ble coolant, waste oil, wa.~te hydraulic oil, paint and thinner wagtes;pain~ gun cleaning
"'. .

24: wastes. ~int bO,oth filter Wast~, absorbent ~n,rubber waste containing lead, and' bead blasting

'25: ...", . 4~. On infonnat~onarid belief, in approximately 1983, lIT began filling out hazardous

21] ~~ifests for chemical wastes, includhlg chlorinated solyents, generated at the Propeti¥.
I

2&;. ....~. On,infornlation and .belief, in 1985, lIT obtained a permit from the City of Costa

It<l~n,& Tu.~qr.1.\,.P'
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Mc.CJ:l'lywasunawarcofthe 193.6!1olyentspiU ~t the Hme·ItocGurred. Th~ solvent
c . • c- - . .. - .•.. . _. ',' , .. _.' . v ',': -:_~ , '; '_ ::' '.':: " '; " ..;

<--,

".' .'
.:". ; .... :

'J ~~.inirtal1 aboveground sto~e tanks at the Property, includfug one 275 galloutank

2 !~~chlotinatedsolvents, including l,I,l-TCA.
, .

3 49.· On infonnation·and belief, in 19&6, lIT spilled chlorinated solvents of~nown

4 :types and~nknown amounts' onto unpt'otect~d dirt at ~e Property in an area 10' by'20.'
. .

$ SO~· On informa.tion and belief, in-response to the solvent s-pill. ITT removed several

. 6 !~of~\rt from the 10· \,y20' area. Howev~r, there-is no indication the spill was.reportedto

7 ian)' go~entai agency, or that art envirbMlental consultant was retained to assistin responding

8 .,~': the llolVJ::nt spill., or that any teSting ocourred to confirm the true extent and impact ofthe
. .

9 solwnts.oh. the Pr~perty, or th~taU solvents ha.d·been removed ~om,the soil at the Property in

10 1986.. .'.1i .',.' ..; '. $:1';

·12 :sP[U"~.~oncealed by ITT ~roni. McCray until 2003 '. On inrormationand belief, as II~s~ltof

13 trr's ~ea1mentofthe ~pill'in 1980, McCray was prevented fro~ insisting that frr fully

14' ;~_ and ~ediate the spill in-l986lO prevent solvents f(ol1'l spreading in the soil'to the .
.....

15 :~~ei.

16 . '.: :SZ. Oninfonnationand belief,In 1986, rITit'lstalled a275 ,gallon !1bovc'grouttd storage

17 :kik'~'ho\d 1,1,1-TCA in ~ sec.ondary contll~ment area insid,e the~ous 'rn~tmials storage.. . . .
'. -. i: _, ••.. • ~'" ,.. :,'~. ~_ ,', : ,. . .•

1~: i~~conSttucted bylIT lit theProperty.. .
:', . I I .

19· ;: '·'·5&, On b1fonna~ion and be1i~fl be.tween 1990 and 1993~ lIT initiated alinrlted
'I : • •

20. ~on into the condition ofthe. soil at the Properl)r by cOnsultants Harding Lawson

· 21 ~uOc~ e4HLA") andl\1cLaren Hart ("MQLareri Harf'). ITt hired. HLA .to conduct a

~2:' ;~~iUtiy~ enviroomentalsurvey ofITT's operations and activ;.tiesat the ~rOpe.rty•.
. , . :. .

23' : ; :::s4. On ~nforma.tion atld belief, on or about No-yember 14,1990, HLA issued its

24: i~i:ttti.~e EriviromnentaJ. SJ,If'Vey~ Site Questionnaire e'QES Question~re·). In partithe QES
.. ,;. t" '. ,; '.;' ;. ~.~! . . . . . '

· 25: f~aire confirms th~ following concerning; m's use ofthe'Property:

26? ; :"a, . A~ ~f 1985, ITT stored'and 'used r,l, l~TeA at the Property.
S . . .

211 ~. • b. . In 1986 ~olvents and ''unknovro mEtterials" were released to dirt in R back
", , ~ ; ...., ,.", ..... ,: 1"_",, • _ " ';' • , •

· 2'8ii ·)'tl1ih_apptmdmately 10' by ZO', approximately 4" ohoU wasWtnoved, and no formal report
.. :' ~ . ' .' ...".

RUUlnllo 1'\laklr,l.I.ft -, •

(d(OrOOYfJ (J11fW f .... .:1

'~om. . '

... ~~.... ':".:
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" ':-. -:; :

_~. The QES Questionnah-e did not indicate· wheth~. a quaUfie~ environmental

. 2 ~:Wasretained. or whether the (leta-Us of the release were reported to the applicable

3 :':~tiiI agencles, or Whether a.pplopriate soiland/or groundwater sampling was performed, ,

4 :th~e whether the solvents had in fa.~t been removed and no longer posed a threat to human.

S :tieldth'andisafety and the environment odo the Property, ,
."' . ,

6 c. ITT generated and disposed -ofpetroleum distillates mixed with chlorinated
o • ~.

7 ~ns, Waste Oil, 1,1,1-TeA waste (including TCA with its constituent partS includhlg

8 ::~ ~ '"1rlclilor.. 9%Rylene. 5% MEK and ~% Tolu~ne), uN-1993 Oil Petroleum Distillate, UN-
.' .

9 ~·11t1,J.!.TCA, paint thinner, solvent and oil,

10 d.mused twodegrea:sers and a spray booth, tbroughwhich several gallons .
, I' 0 • " ~ "':, i ' 0 • "

11· :ofsol"Veia!were lost per day.
, .. ' -" /",.

·12 . e.ITI·~ operations used floor dra.itls,andapproximately·75 gallon:; o{water

13 i~~ to ti~sh teSt la1:>ora~ry equipment w~s 'discharged~ the sewer every oilier day.

14; . ssl Mctray~snot·D.otified ofthe;ES ~esuonnire·undl13 years laterin

1~ i~~~xi~~¥elY 2003~ . . .

. i6 ! . 56. . Onjnfor~ation and belief; in Aprll1992, HLA conducted ~site visit an.a identified

. 17' iiix ~~fpotential.concern (APClJ)~ Although HLA previOUsly observed areas atwhich one or
18 .~on, desieasers w~reused, areas that included floor drains; and dra1n connections between these

0'. • '.' . '. ~. , • . .

19. • •.HuA. did not identify any ofthese areas as ai'e~of potential concern:. HLA also did not

., ·20 ~ ~tify &e 1.0' by 20; area involved in tlle 1'968 sotv.entspilt

, 21: ' - .. , -. S1. On information end ~elle~ on April- ~5, 1992, H~A, by Matth~ Gordon; Senior
1· ' :.. , ", .

22. Jiy~logist, issued its Report for rrt Wodd HeadguarterS, as 'Privileged and Confidential.

;i3~ .'.; ~.: .;i, 0n Worin~tion"en.dbeliet: ·inJUne 1992~ the enviroIiinentw consulting firni···· .'
.. .

2~ lM:cLare.hIHait implc~ented th~HLA samplingplan, including a soil vapor survey and soil

.is: i'~~liii8i all outside the bUildin~, and the dete~nation ofgroundwater flow. The purported
i . ":;.. . ... . ... .

261! ~iof the investigation was to identify the :presence or absence of targeted contamitlants at

i~: the p[.h~~y. No data was collected from.locations inside the b~Iding where solvetlt$ were used

28:. ~~~he degreasers and floo~ draioswere located.
~.. ' ,

' .

R\ltlln ~ 'Tucl<...W !.

~ftorlleys al j;lW :.-. .'.
r ~NICllI
~ mtt6-.43 ~OI09

!
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1 59) On infonnation and belief, McLaren Hart determined the ground Water flow

2 ,hti~~d -hydraulic gradient benea~ the site; but did not take water samples or determ~ne

.~ ... :~erIubtrdous substancet1 :releas'eq by lIT at 'the 'Property had impacted groundwater.

4 601 On info~ation and belief, in January 1993, McLaren Hart ~ssued a Quantitative
- .

5 trtvitoim~mtalSurVey Report. MoLaren Ha.t't confinned ITT's use ofhazardous materials,

6 ~inotuding.;~ 1,1,1-TCA, that 1.1,1~TeA was stored·in the 'area on asphalt or in an unpaved area, that

7' :~ the tim1! of its report the virgin solvent was stbted in a 275 gallon llb0.ve-gtound tank in the
I" ,

8': ;:," '. ;'waste storage area, that a.pproximately 1000 gallons per year ofTeA was used for
II' •

9 i~, anclthat adhesives used in production operations contll.in 'thesolve:o.ts PCE, 1,1,1-
: I: . . ~

1~ ·rCA,.~l~ene, lllld carbon tetrachloride.

-II '61L -On information and belief, in: its January 1993'Repqrti MoLaren Hart con(,'\luded that
:' .. ' '. . .

'.: ': .... i, . , .... .._ ..
12'~om:entrationsofcontaminants in the limited. locations it sampled ~t the time were below

'j ....... '. .• .

13'~~d orbelow maw guidan~e levels for contaminants in ~oil. McLaron 'Hart .conoluded that
.' .., I • •

14 hwe of~e six APCs were adversely affected by site operations.

is :" ,,:' "62.. On informationandbelicf~ McLaren Hart's conclusions wereof~ery limited valu~ . -

r6;~iiQ" QS~ig''the ~von;'ll'~l'vironmenta1 condition of-the Properbr. McLaren Bart did not Conduct
.. Y t. 1 M

.". ::,:".: - •• '. . ••• -. -. ".":".. • '. '., ," • • -' • -.' :. ,.

17; ianex~ve examinlillon'ofthe soU at the 'Piopertyt did Jlotcoilduct an investigation-of soils

fg: ;Witmll-~ footprint of the' building, .and did hot conatict any investig'ation ofthe g~oundwatet at

19P;th~·~ty.

·20r :. "'. l:~~•. Apparently, in reliance on the Te~ort byits co~SuitantMcL;;u-enHart, lIT took no
: : : ..'

21t if\uther;~ps to inve~tigatethe environmental condition. of, or potential for contamination a4 the
: . .

01.. : .'" '.' • •• l :..;
22f~ ·~'j.1ntilapproximately 2002

2~ .:, 64, By t993, and in antioipation: oftbe end of the 1958 Lease in1996; McCray was

2~!~ 'ev~~ its use of the Property, tI,lcluding oOllversion from ~ industrial use to high donsity
~ . " --

2~: rcs~apartments, construction _of multi~tenant jndustriEil units, selling the Property, and re-

zJ· l~g~ Propertyfor industrial 'Use. At the time, m had not-r~vealed to McCray any oftlie

2~~ Pribr-'~ronmenta1events or lnvestigations. The 1990 QES Questionnaire, the 1992 Reportfor

-2~:1 m'Wm1d,Headquartersl and 1993 McLaren Hartreport werenot disclosed to McCray in 1993,
. !:

.! RUt3n & ~UC~".~" -.:

, ettorneY~ llr /IiW f. -:i
',~"IWI
-,:~16~~OI09
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