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26. Chioroform : 67663 ' : ‘ ' [Reserved] [Reserved]

B,

\ 0 27. Dichlorobromomethane 75274 ' ' ‘ ' 0.56 a,c 46ac

28. 1,1-Dichioroethane . 75343

29. .1,2-Dichloroethane { 107062 B | 038acs.) .. 99act| -

t , [ 30. 1,1-Dichloroethylene . 75354 ' ‘ 005736 32act

31. 1,2-Dichloropropane . 78875 - . 0.523 39a

! - 32. 1.3-Dichloropropylene . 842756° B ’ 10as |- 1700at

| | 33. Ethybenzene 100414 | - SR A 3100as | ' 29,000at

34_Methyl Bromide 74839 § ' ' : 483 4,000 2

35. Methyl Chloride 74873 | . B S " on ‘n

36. Methylene Chioride v 75092 e . , 47ac 1,600ac |

1 37. 11,22 Tetrachiorosthane 79345 | | | 0.17acs 1act|

36. Tetrachloroethylene | 127184 ' o 08cs 8850t

39, Tolbene " . 108883 | . : - : ' 68003 | 2000008

40. 1,2-TransDichlorosthylene |~ 156605 | = . ' -} 70a | 1400008 |

41. 1,1,1Trichloroethane - 71556 - R I "l ©oal

142 112Thchtoroethane | - 7e00s | o b ) omacs | dzaat|

1 43, Trichioroethylene Sl wsote N o 27es | s1ct

‘44.Vinyl Chloride - . - - | 75018 | ' ‘ ‘ | czes| | s2501

| 45. 2-Chiorophend . o] . ess7e. ‘ - [ ©oa0a 400

.| 46 2.4Dichiorophenai - cazoe3z |- o ] eas|. . 7%08t]

 47. 24-Dimethylphenol - coaosere )| - S I 540a | . 2300a|

' 48.2-Metnyl4,6-Dinitrophenol | | 534821 | . | - - - 13ds|. - 7est]

‘| 49. 24 Dinitrophiendt . |- 51285 ) . o . . 7025 | - 14,000at"

50.2Nirophenol. . . " 88755

|51 4-Nitrphenol , 100027 |

| 52. 3:Methyl4-Crlgrophenol . - |- . 59507

'|:53. Pentachioroptienol - | e7ess | efw | . 1stw ] 13 |- 79| . 028ac | 8235

. Isa.Bhena’ . 108052 | C ’ 1 I - 21000a | 4.600,000

| o 1 55. 24,6-Trichlorophenol Coesoe2|{ - - : 21ac 65ac

1 | 56. Acenaphthene A 83320 | - - : , 1200a | . 2700a

57. Acenaphthylene . 208968 :

58, Anthracene ‘ 120127 RE , 96002 110,000 a |
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59. Benzidine : 02675 | ' . . | o.00012acs | 0.00054 a0t

3 |eo. Benzo(a)Anthracene 56553 . j : R - 0.0044 ac 0.049 a,c

61. Benzo(a)Pyrene 56328 | S ‘ 0.0044 a,c 0.049.a,0

62. Benzo(b)Fluoranthene ‘ 205992 ) ‘ 0.0044 a,c 0.04%9a,c

'} 63. Benzo(ghi)Perylene 191242 .

_64. Benzo(k)Fluoranthene | 207089 | ’ 1 0.0044ac | 0019ac

1 65. Bis(2-Chioroethioxy)Methane 111911

'66.4Bls(2—CN0rqethyl)Eiher ) 111444 ’ » o ) v ‘ 0.03tacs | . 1.4act

67. Bis(2-Chloroisopropyl)Ether | 30638320 | . _ C : 14002 | 170,000t

68. Bis(2-Ethyihexyl)Phthalate 117897 ' : . © 1Bacs |  58act

69, 4-Bromopheny! Phenyl Etner | 101553

-70. Butylbenzyi Phthatate { eses7 | o ‘ 3,000 2 '5,200.a

- | 71. 2-Chloronaphthalene 91587- o | : 1700a | 4300a |

| 72, 4:Chlorophenyt Phienyl Ether | 7005723

{ra.chysens . | 2eote| - o ' 00044ac | 0049ac

| 74. DibenzotamAnthracene | s3t03| R B .| ooossac| o0o0sac

176,12 Dichlorobenzene .| esso1 | | . S  2700a-] 170004

| 76. i3 pichlorobérzene -~ | sat731 | b w0 20

 77.14 Dichlorobenzene . | 108467 S : R a0 | . . 2600

| 78. 3,3-Dichiciobenzidine . Costea [ T _, 0.04acs | 0077t

1'79. Diethyl Prahatate . | maes2 | - B R I - o 23,000a5 |, 120000t

‘80:Dimethyl Plittidlate . | 13t | N e 313,000s | 2,960,000t

.| Bi.DinButyiPhthalate . coeamaz | 0} S - | 2700as | . 12600at

| 82. 24 Dinitrotoiuene. | 121142 | . o ] T emes| o ceaer].
s 7L g3 2@ninitotoliene - |- e06202 | : ' '

Gt | se o0y Phtatate | 117840

| 85: 1.2:Diphenyihydrazine ©o1zaeer |0 IR E 0040acs | ¢ 054act

187, Fluoréne .- 86737 13002 { 14000a

88. Hexachlorobenzene .~ .| 118741 B T 0.000753,c | 0.00077 ac"

B9.-Hexachiorobutadiéne - | 87683 | . , N 1 Todsacs | soaat]

1 90. Hexachiorocyclopentadiene " 77474 ‘ . 24028 | 17.000at

91. Hexachloroethane - 67721 Lo " 19acs 89act
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92. Indeno(1,2,3-cd) Pyrene 183395

0.048 a.c

R

0.0044 ac

93. tsophorone 78501 g4cs 600 ¢!
94. Naphthalene 91203
95' Nitobenzene 9@3??’?; - g — i e AT B S A1 G00 B

| 96. N-Nitrosodimethytamine 62759 £ 0.00063 a,c,s 8.1act

'97. N-Nitrosodi-n-Propylamine 62164_7 0.0053 1.4a

98. N-Nitrosodiphenylamine 86306

50acs

16a,ct

99. Phenanthrene

85018 !

100. Pyrene

129000.

960 a

11,0003 |

101. 1,2,4-Trichlorobenzene

120821

102. Aldrin

308002

©0.00013a.c

0.00014 a,c |

103. alpha-BHC

3io8d6 |

 0.0039 a,c

0.013ac

104. beta-BHC

319887}

001420

0.0453ac |

| 105. gamima-BHC

58899 .

- 0.95 w |

O.isg ‘

. 0018¢ |

0.063c

106. dela-BHC -

1107, Chiordane " ..

0.0043 g

6004g |

~ 0.00057 a,c

0.00059 3¢ |..

2.4 g

00019

o '0.'_099;' :

: 1;0'!.‘0.0139.] ’

10.00059.3.c

' 0.00059 3¢

| 109. 4.4-DOE

013 |

0.00059 2,

0.000597c |

10 44-0DD. -

‘ '0‘.00683 ac |

.0.00084a,¢ |

"| 111, Dididrin .

0056w |

L o71g:

;:D.Q'O;t‘é;g_: '

-+ 0.00014 8,

000014 a,c

112. alpha‘Endasulfan .

0039

0034g:|. 0i0ogTg |

. $10a |

2402

" 1 113. beta*Endosuifan - .

. 00569 |

oomg]

-0:0087¢ |

1102

2402

| #14. Endosuitan Sultite .

110a |/

- 240a .

| 115. Endrin

-0.036w o -

 076a

0.81aj

| 116 Endrin Aldéhyde -

076a |

0.8taj

| 117 Heptachior ~ v

0.0038g

0.000214,6 -

0.00021 a,c

18] Heptachlor Epgxide . =

:.0..'0-0389‘_ -

0.00010.2.¢ |

000011 ac

| blptienyls (PCBS) . -

119-125. PolycHiorinated

0014

| 000017 o |

'0.00017 cv

126. Tox'ap_hgnéi T g

Taooiasz |

) 0:7'3

- 0.0002

L2t

< 0.00073 a,c

0.00075 a,c

- Total Number of.'Cﬁitéﬁa"‘

S22

21

20-.

92

90

BILLING CODE 6560-50~C
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CALIFORNL _ «EGIONAL WATER QUALITY .ONTROL BOARD
- SANTA ANA REGION

. ROBERTL.VELOZ, |

Petitioner.

AFFIDAVIT OF ROBERT L. VELOZ

| ROBERTL VELOZ, being duly swort, says:

1. [ama retired busmessrnan hvmg in Santa Barbara County, C alifornia.

- Between 1987 and 1997, [ was an officer and majorlty sharehold'er of J.C. Carter Company, Inc.

Y(r‘eferred herein during this time as “Carter” and afterward as “Argo-Tech/Carter”), during which

time I enuag,cd w1th the Santa Ana Regional Water Quahty Control Board (“Regional Board”) on

R behalt of the company [ am of sound mind and am executing this affidavit based on my

| piersonal knowledge. My personal kno.wl'cdge IS'baSCd on cor.respondence-, te ephon.e :

communications, and ‘meetings in which [ participated, and my review of documents.
200 Bascd on these sources of mformatmn I am aware that, at various times

between 1990 and 2000 I requested that the: chlonal Board name [nternational Telephone and

: T Iwraph Industms (“ITT”) and Armatron International, Inc ( ‘Armatron”) as respondents

upder Cleanup and Abatement Order No. WQ 90-126 (“Order "), and any other Regional Board

. directives or orders relating to the property located at 671 West Seventeenth Street, Costa Mesa,
- California (the “Property™). To the best of my knowledge and information, neither ITT nor
" Armatron have been s0 named, despite my repeated requests and the Regional Board’s

. assurances that all appropriate responsible parties would be named.

3. ITT maintained a business at the Property from 1973 to 1983; and

operated “J.C. Carter Company” &s an unincorporated division of [TT. The Carter name was



i

‘taken from the individua. o originally F:ouﬁiae&i the business . ox';friéd' the propért}; prior éo
[TT. |

4. In 1983, ITT sold the assets of its division to Armatron.” Afmatron
incorporated the assets into a newly formed company and held it as a wholly-owned subsidiary
called J.C. Cartér Company, Inc. (Armatron and i‘lts subsidiary collectivvely are referred to herein -
as “Armatron’s Carter subsidiary”). | |

5. [n .April 1986, I was hired to be the Presicien’t of Armatron’s Carter‘
subsndnary, continuing in this capacity untﬂ January 22, 1987. My prevxous background was In
the aerospace industry. |

| 6. At the time of my hiring, I informed Armatron mahag‘ement that [ had

‘been lookmo to. purchase the assets ot a busmess and that I mxght want to purchase the assets of
Armatron s Carter sub51d1ary R o

’7, - Shortly after my hmng, [ entered nto dmcusmorxs with Armatron
| eoardmo acqulsmon of assets of Armatron’s Carter subsndxary

8.  In 1986, l caused to be formed an entity called *JCC Acqulsltlon
Coiporationf’ for thé purpose of effectu.atmg a transfer of assets, mcludmg th.f: Property, from
Armatron’s Carter sﬁbsidiary‘to a newly forfnedcompany. ,}Immediately following the closing of
| _the'tfanéaction in 1987, JCC Acquisition Co@po:ration filed a certificate of amendment of its
articles of incorpQrafibn changing its corporate name to J.C. Carter Company, Inc. (“Céner”j.

9. 'Th"e transaction among JCC‘ A‘cq‘uiﬁ‘t’ioﬁ 'Corp;, Armat’r’oﬁ, and _-A'rma.tron’s
Carter subsidiary was a heavily—negotiated, arms'-length transaction, for an ultimate purchase |
. priée of $18,250,000. | |

10, During the months T served as President of Armatron’s Carter subsidiary, T
was both President of Armatron’s Carter subsidiary and a purchaser of its assets.

11. Betwgeﬁ 1987 and 1990, Carter voluntarily submiitted work Apj.lan"s ,fo’ the
Regional Board and perfdnn_ed s0il ’bdrings, and monitoring wells in tesponse to the Regional

Board requests.



120 On .Y ?4 1990 the Ruc,lonal Board reo _«ed further mvestlganon, and -
requested Carter to submit a remedial action plan for the site.

13.  OnJuly 23, 1990, Carter informed the Board that it would not submit the

requested plan.

4. On October 3, 1990 the Regional Board issued the Order, _naming_ Carter -

as the on_ly res;:onmb]e party.

15.  OnNovember 2, 1990, Carter filed a Petition with the State Water Quality
Control Board (“State Board™) di,sputin_g the Order and requesting to hold it in abeyance. After

‘being held in abeyance for over two years, the State Board dismissed the Petition without

- prejudice, and with leave to refile a petition in the event of a future dispute.

16.  For over a decade, starting in 1986, Carter spent approximately $500,000

dollars investigating the contamination at the property in connection witﬁ an investigation -

, ré:l"atincr to,-preexistin'gconta:mination due to leakage from an underground storage tank on the

Property, which had been removed the one year Carter took title to the Property from Anmtron s

Carter submchary Copxes of invoices for these expenses are attached hereto.

17. Dunng this time, Carter repeatedly requested the Regional Board to either

| resund the Order or amend 1t to include [TT and Armatron,

18.  On March 1,1991,1 met with the Board, representmg Carter’s interests, ‘
and the Board indicated a willingness to discuss namirig other parties to the Order

19. In September 1997, Carter was acqulred by. Argo-Tech through a stock _
purchas(. agreement, c*<tmgmshmg my nterest in the Property

20, On March 4, 1997, Argo~Tec-h/Carter requested rescissioh of the Order in

a wntten Ietter to the Board.

21.  OnOctober 7, 1997, ArQo-Tech/Carter met with the Board, and again

- requested rescission of the Order.

22.  On February 3, 1998, after meeting with the Board, Argo- Tech/Ca,rter ,

prowdc,d a written letter to the Board requesting that the Order be amended to include [TT and

Armatron.



23. E 4 _en 1997 and '2(500,. Argo-Tech/Car ;o'létinu_ed t0 'ré$p0nd to the
Board’s requests for cleanup work at the Property, including a request for submittal of a.
proposed work plan for off-site invest gation. |

24.  In March 1999, in response to the Regional Board’s requests, Argo-
Téch/Carter undertook a voluntary air sparging/vaéor extraction p'rogram to address groundwater
contamination at the site, which included the installation of 12 extra-ct’ion wells on the Property.
This program operated until Aprif 2000 when the Regional Board requested that it be terminated
duc’ to low influent concentrations and because test results indicated that no.residual sources of
soil contamination were present in the vicinity of the extraction points:

25.  Following the terminzitién of the air sparging/vapor extraction prégram, -
the Régional Board requested Argo-’Tech/Cartér to pre‘pare: a feasil:)ility study and remedial |
aétion plan to determine whether the use of dual phase :extracti'on ; or other teéhﬁ(’)’;lbg‘ié@?‘i\iés'“ o
~warranted. The Regional Board also requested an update of the 1998 assessment of off-site
‘contamumtlon and a work plan tor addltlonal investigation of potentlal residual sources in soil

through an extended vapor extraction system. | ‘
26. On Augﬁst 1.1 2000 ArgO';Tech)Cartér and 1 requested the Regional.
Board to vacate the Order, or altcrnatwely to reform the Order to xnclude ITT and Armdtron
2'7_.'; I d1d not receive any response to the August 2000 request.
28. In August 2008, [ received a letter from the Reglona-l Board, déted August
8, 2008, which éompletely ignored the August 1T, 2000 request | '
| 29. In thc elght years between the request and the Reglonal Board S letter the
'Regional Board dld not eniorce the Order ag'umt Argo- Tech/Carter The Board also dld not-
©request any additional work, allege any violations, or threaten any penaltles against Argo- -
Tech/Carter. | |

30.  Im S’eptefnber 2008, T received a letter from Seventeenth Street Realty -
alleging that it was successor iti'interest to Argb-Tech/ Carter and seeking indelnni-fy from me
pursuartt to my prior Stock Purchase Agreement with Argo-Tech. Before this time, I was

unaware of either Seventeenth Street Realty or its corinection to the property. The rights and




obhorauons under the Stoek Purchase Aoreement are ‘generally non- vassngnable except under
limited c1reumstanoes Smce rece1vmg this mmal claml from Seventeenth Street Realty, [ have - :
| 1equested delalled Supportmg 111f0rmahon from 1t regardmg its alleged elzumb to 1hdemmty undef:ﬁ
the Stock Purchase Agreement; bpt [ h_a»ve not received thl‘.s information to date. ;
|
|

Executed in Santa Barbara, Califomia on June 15, 2009. S

)? (} K Lﬁ/}\bqfk;_ ’ e

“Robert L. Veloz T

- Subscribed and sworn to before me this

| l L day of June 2009

W/(xt zé])u"e (/A}QM

Notdry Pﬁghc

My commission expires:- /413"

i 2 KENDRA EPLEY
;,r.,w:, Commission # 17946}5
6&' ,,"1 Notary Public - Callfornia §
*(‘ Santa Barbara County

XS, Explras A 7 2012
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Soil and Groundwa.. Contamination History

FGL ENVIRONMENTAL

Inv. Date Date Paid  Inv. Amount

05/91 - 07/31/91 $4,830.00
05/91 08/15/91 1,185.00
06/21/91 08/22/91 1,350.00
TOTAL FGL ENVIRONMENTAL . $7,365.00

STATE WATER RESOURCES

Inv. Date  Date Paid  Inv. Amount

04/03/91 04/25/91 - $620.36
07/28/91 08/15/91 . 109.15
© ~08/21/91 09/11/81 S 4 W £
- 08/27/92 09/23/92 -~ 1,121.68
- 04/03/92 04/22/92 640.62
05/05/92 . 05/21/92 55.55

- 05/27/93 06/10/93 - 2414

TOTAL STATE WATER RESOURCES - $2,643.21

CONVERSE ENVIRON_MENTAL.

: Inv. Date  Date Paid Inv. Amount

12/88  $52,946.04

02/88" - .. 877567

» 01/88 . 265991

osigs © _4,066.63
“TOTAL CONVERSE ENVIRONMENTAL | $63,448.25

-16-



A.L. SIMMONS INVOICES

Inv. Date Invoice " Inv. Amount
11/28/90 A $2,866.24
3/12/90 S 297197
7/30/90 2,696.40
8/26/90 3,491.50
11/30/90 3,275.64
12/02/90 o 1,802.70
1/12/91 - - 2,642.70
3/01/91 - 2,720.92
- 5/18/91 6,173.90
5/28/91 .- 850.00
6/17/91 3,694.87
6/27/91 _ 225.00 .
7/08/91 _ . 3,416.79
8/24/91 . . ©947.00
11/03/91 2,957.15
4/11/93 - 2,808.50
3/12/99 _ . : 975.00 .-
5/17/99 - 23,790.53
6/21/99 o 6,644.44
.. 7129/99 , 5452.90
.9/01/99 o : 3,172.42
. 10/10/99 AR 7.730.21
-11/10/99 . , , 9,531.17
" 12/10/99 IR -5,010.30
1/10/00 JCC011000 3,888.32 .
- 2/23/00 *. JCC022330. 5,222.28
' 3/23/00 . JCCO032300 2,774.47
. 4/15/00 - JCCo41500 6,289.73
. 5/10/00 ~-JCC051000 11,680.92
- 7koo01 . ©3,191.32

- Tofal ' 138,895.29.



.

- ENVIRON INVOICES

lnv. Date Invoice Inv. Amotnt

7/96 "~ $9,163.31
8/96 ‘ 2,530.54
9/96 5,425.36
10/96 . 24,398.02
- 11/96 _ 3,897.99
12/96 6,392.95
197 . : : 5.491.91
2197 : : 3,289.01
4197 2132473
5/97 ] © . 6,647.26
- 6/97 , 11,031.24 -
10/97 188.70
10/97 : 958.80
1197 _ 17,994.87
12/97 . 6,608.40
- 2/04/198 - 762.12
2/26/98 w22 095553
3/30/98 ‘ - 5,783.45
4/21/98 , 1,179.06
5/22/98 S 5,295.48
6/26/98 “ 7,142.01
'8/25/98 ' : © 0 2,380.24
9/30/98 . ' : 5,737.84
11/24/98 990.08
12/22/98 s '~ 3,534.00
1/29/99 © 132426 -10,343.40
2/25/99 133117 214.24
3/29/99 133880 _ - - 276.64 .
 4/30/99 ' 134449 2,535.52
5/31/99 135022 - - . 5,912.00
6/25/99 : 135636 5,282.91

7/31/99 136326 - 349.73

Total  186,017.34



Soil and Groundwater Contamination History

SCHAEFER DIXON ASSOCIATES

. Inv, Date Date Paid  Inv. Amount

1088 $6,971.12
10/88 5,468.77
10/88 ‘ 3,974.11
04/89 . 67375
05/89 | 13,769.46
05/89 - 338.81
12/89 . 33.54
12/89 34.62
04/90 38.91

TOTAL SCHAEFER DIXON ASSOCIATES

HEKIMIAN & ASSOCIATES -

lnv. Date  Date Paid  Inv. Amount

09/15/86 ‘ . $479.00

09/86 | 3.675.00

TOTAL HEKIMIAN & ASSOCIATES

. TOTAL ALL

$31,309.09

$4,154.00

$396,760.74

17 -
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Soil and Groundwater Contamination History

DELTA ENVIRONMENTAL

inv. Date Date Paid  Inv. Amount

04/10/90  05/24/90 - $3,972.00
© 04/16/90  05/31/90 19,000.00

07/27/90 09/13/90 3,495.00
. 09/10/90 11/08/30 .~ - 4.480.00
09/17/90 . 11/15/90 3,037.20
01/29/91 02/28/91 20,627.91
04/12/a1 06/20/91 5,599.90
05/10/91 07/11/91 = 3,044.10
06/14/91 08/15/91 2,582.00
07/12/91 10/10/91 1,026.25
08/09/91 10/10/81 2,816.25
09/13/91 10/31/91 - 75.00

TOTAL DELTA ENVIRONMENTAL . $69,755561
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.~ UL R. BONDERSON BUILDING

5.  -AMENTO.CALIFORNIA 95812—0100

. ' C22L
STATE OF CALIFORNIA - . . GEORGE DEUKMENAN, Governor

STATE WATER RESOURCES CONTROL BOARD

P STREET
23X 100

(916) 322-3580

7

NOV 14139

Ms. Diane R. Smith

Snell & Wilmer

P. 0. Box 19601

1920 Main Street, Suite 1200
Irvine, CA 92714

- Dear Ms. Smith:

IN THE MATTER OF THE PETITION OF J.C: CARTER COMPANY, INC. FOR REVIEW OF
CLEANUP AND ABATEMENT ORDER NO. 90-126 BY THE CALIFORNIA REGIONAL WATER
QUALITY CONTROL BOARD, SANTA ANA REGION. OUR FILE NO. A-709. :

In the pet1f1on you filed bn November 2, 1990, you asked that the State Board
- hold the matter in abeyance for an unspec1f1ed period of time. We are happy
to do so in hopes that the matter may be worked out between you-and the :

: (f”“{ - Regional Board. However, we will liold the matter in abeyance for no more than

two years from the date the petition was filed. If, by that time, no
resolution of the matter has taken p]ace or the matter has not become the
subject of an active d1spute the pet1t1on will be dismissed without
Vpre3ud1ce. :

Please note the significance of the phrase "without prejudice®. If, after the
petition is dismissed, an actual dispute arises between you and the Regional
Board over the interpretation or enforcement of the underlying order, you may
file a new petition'with the State Board within 30 days of the date of the
dispute. Any issues relevant to that dispute, including but not limited to

~ those raised in this petition, will be considered at that time in the same
manner as-if the petition were filed for the first time.

‘If you have any questions about thas new policy, please feel free to call
- Ted-Cobb, Senior Staff Counsel, at (916) 324-1259.

Sincerely,

K/ﬂ“ﬁ g ’vkaqx%

Craig M.- Wilson
Assistant Chief Counsel

cc:  Mr. Gerard Thibeault, Executive Officer
California Regional Hater Quality
 Control Board, Santa Ana Region
6809 Indiana Avenue, No. 200
R1versxde CA 92506



(g. - ETATE OF CAUFGRAIA - CALIFORNIA ERVIRONMENTAL PROTECTION AGENCY ' " PETE WILBON, Goveincr
' STATE WATER RESOURCES CONTROL BOARD
~  PAUL R BONDERSON BURLDING
«__ 190t P STREET
£.0.60X 100

(W 958124100

FAX: (916) 653-0428
JAN 1 41893

Ms. Diane R. Smith

Snell & Hilmer

P.0. Box 19601

1920 Main Street, Suite 1200
IrVIne, cA 92714

Dear Ms. Smith: _ o,

IN THE MATTER OF THE PETITION OF 3. C. CARTER COMPANY, INC. FOR REVIEW OFl'
CLEANUP AND ABATEMENT ORDER NO. 90-126 OF THE CALIFORNIA REGIONAL HATER
QUALITY ‘CONTROL "BOARD, SANTA ANA-REGION.”“OUR ‘FILE HO. “A=709.° ’

- As I 1nd1cated to you fn: Ty -, Jettér of Hovember 14, :1990 enclosed,. the State
Hater Resources-Control Board (State Water Board) ‘will not hold petitlons
indefinitely. As this. petition has been on.file with the State Water Board

R . for more than two years and it has been more than one year since I riotified

R you of the State Water'Board's policy regardtng dism1551ng old pet1t10ns, 1t

A is considered d1smtssed.

ThlS flle will be closed as, of today. If in the future, an actual dispute
arises between you and the Regional Hater Qua11ty Control Board over the "
interpretation or enforcement of the underlying order, you way file a new
petltuon with the State Water Board within 30 days of the date the ‘ew ‘dispute -
arises. Any issues relevant to that dispute, including but not limited to -

. those issues raised in this petition, may be considered at that time in the '
‘same manper as if the petltton were: filed for the first time.

: . If ycu have any questlons about th1s decision or procedure, please ca]]
o Ted- Cobb,’ Sentor Staff. Counsel at (916) 657—0406._

Slncerely,

an W&M
Craig M. Wilson
Assistant Chief Counsel

N T R

cc:  Mr. Gerard J. Thibeault, Executive Officer
California Regional Water Quality
Control Board, Santa Ana Region : ' ‘
2010 Iowa Avenue, Suite 100 . .
vaerSIde, Ca 92507 : s

—~
)
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BEFORE THE .
CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD
SANTA ANA REGION

Inre -
1.C. CARTER COMPANY, INC.,
Respondent Case No. 083000202T

AFFIDAVIT OF LAURENCE S. KIRSCH

STATE OF PENNSYLVANIA ) |
COUNTY OF PHILADELPHIA g: >

LAURENCE . KIRSCH, being duly sworn, says:

1,.v lama partner at the firm of Goodwin Procter LLP, 901 New York Ave. N.W.,
. 'Washi:ngt()n, D.C. 20001. ‘-Begi'r_ming in June 2000, I served as counsel to Robert L. Veloz,
representing the interest of J .C.'C.arter Company, Inc. (f‘Ncw J.C. Carter”). I am of sound mind
and ami éxecutiqg this affidavit based on my personél knoWledge.  That personal kﬁbwl‘edge is
. based on conespondence, telephone.cdmmu;cliCations; and meeﬁﬁgs in which I participated, and
my"re-vieﬁ of documents. |

2 Based oﬁ these sources of 'informati‘c;n1 ‘T am aware that the Califorﬁia Rég-ional

Awat_er ‘Quality Control Boérd (“Board”) r.epeat'edly promised New J.C. Caﬁer thét the Board
-would name ITT’ Corporation (“ITT”) and Armatron Intematioﬁal, Inc. (“Ar@aﬁon”) ‘as
| respondents ‘ﬁnder Cleanup and Abatement Order No. 90-126 (“Order”). To the bést of my
* knowledge and inférmation, the Board has never followed through 6n‘those repeated promisés, .

despite the repeated requests from New J.C. Carter and Mr. Veloz that it do so, and despite the
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strong factual, legal, and equitable foundation for requiring ITT and Armatron to take

responsibility for environmental conditions that they alone had caused.

3. On March 1 1991 New J.C. Caner met wr&rtheBoemL and the Board-indicated e
willingness to discuss naming other parties to the Order. -

4, My ﬁies further indicate thé.t, during early 1991, Diane Smith, counsel from Snell
& Wilmer, representing New J.C. Carter, spoke to Ted Cobb, counsel for the State Water

Resources Control Board, and that Mr. Cobb advised Ms. Smith that he was going to recommend

~ that the Board issue orders against, or add to the existing Order, ITT and Armatron, naming them

primarily responsible for the remedial activities.

s On March. 4, 1997, New J.C. Carter wrote to the.BOard requesting rescission of
the Order. '
6. On October .7, 1997, the Bo_ard,‘rrtet with representatives of New J.C. Carter,

requestmg rescission of the Order.
7. On February 3 1998 after meeting with the Board, New J.C. Carter wrote to the

Board advising the Board of certain facts documentlng that the Board issued the Order to the

wrong' party, and that ITT and Ar_matren shbu_Id be-n'amed as responderits under the Order.

8. On May 9, 2000, New J.C. 'Carter met with Board Staff, at which meeting T
understand that the staff agreed that the true culpability for the condrtrons at issue at 671 West
Seventeenth Street Costa Mesa, CA (“Property”) rested with ITT and Armatron and that the
Board Would pursue ITT ‘and Armatron if provrded with the names of specific individuals and

addresses (although New J. C. Carter had prevrously provided that mformatron) New J.C. Carter

-provided that 111format10n again, but the Board did not name ITT or Armatron under the Order.

9. On or about August 11, 2000, I filed, on behalf of Mr. V’eloZ, representing the
interests of New J.C..Carter, & Pefition to the Board to Stay and Vacate and/or Amend Cleanup

2
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'and Abatement Order Nq. 90-126 (“Petition™), requesting that the Board stay all procee&ngs
concerning the Ordep and vacate ‘the Order. In the altemative, the Pe'titioh requested that the
Board stay all proceedings concerning the Order and amend the Order to (1)add ITT
Corporation, Armatron, or their suecess’ors as respondent‘s Uﬁder the Order, 2 designate ITT and
Armatron as primarily responsible under the O_r’der,v and (3) remove Current J.C. Carter as a
i‘respondent.v The Petitioﬂ.also requested that, in the event the Board does not remove Current
J.C. Carter as a Respondent, it should designate Current J.C. Carter as secondarily responsible |
“and not impose aﬁy further investigative or cleanup requirements on it. The Petition contained
ﬁfteen‘singl’e spaced pages of reasons justifying the requests made in it, and it was supported by
in excess of one hundred pages of exhibits, including afﬁdawts from individuals employed at the
plant during the period of ITT and Annairon ownership and documentary evidence justifying t‘he
facts set forth in the Petition. To the best of my knowiedge and information, ﬁ‘_om the date-of the
Petition, in August 2000, unﬁl this date, almost nine years later, the BoarAd» has. never issued a
writien response to the Petition.
10.  On or about September 20, 2000, having had no response to the Petition, I wiote
to the Board agaiﬁ, repeating New J.C. Carter’s previous request, including a request fbr‘a -
. meeting. |
| 11 Onor about October 20, 2000, still havmg had no response to the.Petition, I wrote
: -to the Board yet agam, repea‘un0 the previous requests, mcludmg a request for- ameetmg B
12, From the t1me of my retent_lon as counsel to Mr. Veloz, I had vanous telephonic
and other cemxnun.'ications‘ with Board staff. Many of these communications were with Ms. Rose
Scott. Among other things, I was seeking a meeting with _the Board, ITT, and Armafron to

discuss the appropriate disposition of the Order.

LIBW/1710883.5



- 13.  On October 23, 2000, Ms. Rose Scott, from the Board, left me a Voicemail. With

regard to New J.C. Carter’s requests to name ITT and Armatron, Ms. Scott stated in her voice

mail that the “the information is under review, and we will_be issuing letters to-the parties-that

- you mentioned [ITT and Armatron].” (Emphasis added.) The message further stated that the

Board “may amend [the Order] to add these parties once we get a response” from them. To the

* best of my knowledge and infonnaﬁdn, the Board never issued such a letter to ITT or Armatron

“and the Order was never amended to add them as parties.

14.  Ms. Scott left me another voicemail on October 24, ZQOO, responding to a

telephone call from me. In that méssﬁge, Ms. Scott stated that “I can issue a letter to the

additional responsible parties that you named in your first letter [ITT and Armatroh]‘ ... and thén

try to invite them to [a] meeting and have a meeting with all parties present before we go

further.” To the best of my knowledge and information, the Board never issued such a letter to
ITT or Armatron and no nieeting 'a.mong the Board, New J.C. Carter, ITT, and Armatron ever
occuired:

‘15, On February 8, 2001, I sent Ms. Scott an e~-mail message confirming a meeting

for Maréh 15, 2000 between the Board and Néw J.C. Carter. In that same e-mail, I stated that “I
also wanted to confirm that you Will proceed to send letters to ITT and to Armatron nainin'g them

"as responsible parties as soon as _possible, and that you bope to have a response from them to

your letters by the date of our meetmg. To the best of my knowledore and 1nformat10n Ms.
Scott did not express any dlsagreement with that understanding.

16. On April 2 2001, I received two phone calls from Ms. Scott. Ms. Scott first

called me to confirm that she spoke to an individual at ITT, and that she believed that ITT would

cooperate in this issue. She also indicated that she had an informal agreement to speak with ITT

on April 11, 2001, by which time ITT and the Board would come to an agreement about ITT’s

4
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e e e

participation in-the site a;:tivities. She also stated that, New J.C. Carter would remain on the |
- Order because it was the current owner of the Property. I asked whether, even if New J.C. Carter
were to remain as one of the parties named under the. Ordar, the Board could nonetheless order
ITT alone to perform any future wo_rk, based on the fact ﬂxaﬁ ITT had caused the problem. She
confirmed that this was the case, and said that she was going to see how things played out with
ITT in her future disCusSioﬁs. She also stated vthatishe had tried to call Armatron several times,
had been referred to a lawyer, had left a message with thé lawyer, and had not yet received a ca‘il
back. |
17. In a voicemail Ms. Scott left for me later that samie day, April 2, 2001, Ms. Scott
‘stated that she had h“e‘aid fiom Armatron, which 'plééd poverty dnd assérted that ITT should be
primarily %es_ponsible. Ms. ._Sco‘tt indicated that she was willing to have a meeting Wlth the “yet-
to-be-named responsible parties” if they wanted one, but that she would wait ;co hear back from -
ITT to ascertain its position. - |
| | 18’, On-. May 8, 2001, Ms. Scott forwarded to me dn electronic mail message that Ms.
Séott had received.f_rom‘ ITT. That message (w}ﬁch also forwérded an earlier message déied'
Aiaﬁl 10, 2001 from fl‘T) suggested that ITT was working to evaluate the files ‘and indicated that
ITT would “be befrtér’ prepared to send the Board a iéfter indicating our position regardirig any
potential obl‘igat'ionsA ITT may or may not have cdnceﬁﬁng thAjs.‘site.” No such letter by ITT, to
..the best of my h}OWledge and irﬁ'ormaﬁon1 was ever s_g;red with New J.C. Carter.
19.  OnJune 5, 2001, I recéiv’ed avoiéé‘mail from Ms. Scott at 7:36 PM resp()ndin\gA to
yet anotﬁer- inquiry from me. In that .message, Ms. Scott stated that she; had beeﬁ hoping to
| receive a package from ITT that she had been' infbrmed would confirm that Armatron had
assumed ITT’s liability, but that she had not received such a p‘ack‘agc. Nevertheless, Ms. Scott
said: “It just doesn’t really maﬁer;- we would na:ﬂe_them as r‘e‘s‘p,énsib‘le parties.” Ms. Scott

_ 5
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~ indicated that she had also heard from Armatron, and that both parties were willing to meet with

the Board.

. 20.  Several e-mails between Ms. Scott and I were exchanged-seeking-to-schedule-the—————"—

~ agreed-upon meeting among the Board, New J.C. Carter, ITT, and Amiatcon. In an e-mail to me -
dated June 13, 2001, Ms. Scott asked Whether I was-available on July 23, 2001. | I réépdnded
afﬁrmatively and asked if that date worked for Ms. Scott and the other pérties- ‘
21. " Having not‘ heard back from Ms. Scott, I sent her another e—mail on June 20, 2001
aéking whether a meeting‘ would be taking place on I uly 23. Five days later, Ms. 'Scotc
'- rgsponded that she had not had confirmation from her legal department and would let me knpw
as soon as shelhad heard from them.‘ On fuly 5, still ha{/:ing not heard b‘ackAfrOI'n Ms._Séott, I sent
her ariofh_gr e-mail inquiring Whé’d:_lér a n.leeting would be taking place ;)an_uly 23. 1 alsq’
requested a copy-of an"IT‘T Subnﬁssion; .Which Ms. Scott had préviously prOmised to send me but
Kad not sent. On July 9, Ms Scott re3pondéd to the e-mail, stating that she still did not 'haVC
"ihformaﬁon from her legal departmént and indicated that she.w"'ould “iry to speak \;vi'th‘a five
. bé’i’ng at_oday. 'It".looks like the .me‘eting will bé held in August instead.” |
| 22. 1 ri?s'.ponded_io Ms. Scotf’s c-mail that same day. My e-mail to her stated. as
: ‘.fd]iows, in pertinent pgrt} “You will recall that after our last meeting in March‘you ﬁad advised
that you were géing to give I'fl“ a briéf time in which to agree vqlurﬁarily to perfénn,_ and that if
 ITT did not agreé, you Woﬁld wr,ite,‘ ITT foﬁnally t6 require 1t to do the ﬁvor‘ . To the Ee‘st of my
kﬁowledge; and inférmation, Ms Scott ciid'nét subsequéntly dispute thét statemenf. In th-_e same
.'elevctrom'c mail, I once agaiﬁ requested a c.opy of the ITT submission that Ms. Scoft had not |
forwarded despite her promise fo dé so; )
| 23.  On September 20, 2001, I spoké with two attorneys in the Office of Chief Counsel

of the California State Water Resources Control Board, Mr. Jorge Leon and Mr. Ted Cobb. In

_ &
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that conversation, we 'also discussed the appropriateness of néming iTT and Armatron under the
Order. The two attorneys requested additional information from me, and 1 provided that
information under cover of a letter dated Séeptember 21, 2001. FoﬂoWing that letter, I am not
aware of any communications betweén the Board and Mr. Veloz concerning the 'Order until late
July 2008, when Ms. Scott Called me. | \ | 3 : ‘

24.  Ms. Scott and T spoke on August 5, 2_»008. During the phone call, she clearly
remembered thét the Board had promised to pursue ITT and Armatron, she agreed that New J.C.
- Carter had established that ITT and Armatron were responsible for the envirbnﬁental conditions
: ét the Property, and said that “it would have been better if the Board'hgd .named the right people

initially.”

< rd —7 ' -y
~ e B Laurence S. Kirsch

S-u%scribed an 'éwOm to before me this
{27 day of Tufle 2009

V' Ngtary Public

. My commission expires: T 712

COMMONWEAL‘(H OF PENNSYLVANIA
L ,-2NOTARIAL SEAL '

- NICHAEL.';‘,AMUEL ETKINS, Notary Public
e Citm hiade hm,Phtla County

My Lo nss:on xpwes.!uty 17,2012
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Snell & Wilmer

- Ll
© AW OFFICES

1920 Main Sereet, Suite 1200 | PoevxaRzona
Irvine, California 92614-7060

P.O. Box 19601 .
Irvine, California 92623-9601

(714) 253-2700
Fax: (714) 955-2507 : _ February 3, 1998

SALTLAKECITY, UTAK

Diane B Smith (714) 253-2720
. Intemet:z smichdi@swlaw.com

VIA FACSIMILE AND FIRST CLASS MAIL
(909) 781-6288

Mr. Ken Williams _ ‘ : _ =
Ms. Leslie Alford

California Regional Water Quality Control Board

'~ Santa Ana Region

3737 Main Street, Suite 500

Riverside, California 92501-3339

RE: 671.W. 1'7th Street
Co esa, Califc 262

Dear Mr. Williams/Ms. Alford:

As we discussed when we met, there is substantial evidence to show that formier
cormpanies, both of which used the name of J.C. Carter. Company, should be held to be pnmarﬂy
responsible with respect to any work performed at the subject site. 'We request that the Board
name ITT and Armatron as responsible parnes based on the following facts.

The company has always engaged in the'same business at the same Jocation.
ITT’s ownership:
ITT Corporation purchased J.C. Carter company in January of 1973. J.C. Carter was held

 as a division of the parent company, based on available records. For ease of referencc we will
refer to the company during ITT’s ownershxp as simply “ITT

SmithdAIRW\117330.01
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Snell Gﬁg(/ilmer

Mr. Ken Williams
Ms. Leslie Alford
February 3, 1998
Page 2

" ITT owned and operated the Company atits present site from 1973 through Septcmbcr of

1983, a period often years.

Regarding ITT’s ownership:

~ The first Notification of Hazardous Waste Activity filed for the company was filed by
ITT on August 18, 1580. (See attached.) It indicates (on the attached questionnaire) that RCRA
waste “261.31 Non-speciﬁc' sources™ (F003 - waste solvent from nan specific sources) was
present at the property in the quantity of 1965 Ibs. per month. The attached June 15, 1981 ‘
internal memo indicates both the presence of FO02 and F003 waste; though no F002 waste was
present at the actual time of i mventory (see part i, Lxst of Hazardous Wastes)
A part A RCRA apphcatxon was ﬁled on behalf of the Company by ITT on December S
1980 (attached). This application indicates that ITT believed it was necessary to obtain a RCRA
permit as a hazardous waste storage facility from EPA due to the presence on site of an
" underground storage tank containing F003 waste in an annual’ quantity of 23,580 pounds.
Interim status docurnent CAD 081153785 was issued, effective April 6, 1981. A June 8, 1982.
internal ITT memo’ (attachcd) states that “We are registered as a hazardous waste generator and
storage facility. We do not dispose of any hazardous waste into the sewer or dramage system.
We have’ expenenced acc1dcntal spills in the past, but ptecautions hdve been taken to prevent that
from happening again.” ITT prepared a closure plan and cost estimate for the RCRA permitted

facility in August of 1982 (attached). That procedure states that the company operates three
HW. M [hazardous waste management] facilities.”

'ITT applied for Pollution Legal. anbxhty Insurance from National Union Fire Insurance
Company of Pittsburgh in August.of 1982. (See attached.) That same year, the company also
submitted Chief Financial Officer letters in support of use of the financial test.to meet the
financial responsxblhty filing reqmrements ‘for the company. An internal memo dated Jamxary

24, 1983 indicates that the company purchased an insurance policy which provxdes for coverage
for claims arising out of non sudden environmental impairment. (See attached.)

Armatron’s ownership:

~Armatron Interpational purchased the business and assets (including the real estate) of
1.C. Carter from ITT in September of 1983. The company may have been operated asa =~
subsidiary of Armatron, though it should be noted that the company filed documents with the
state 1dent1fymg itself as “J.C. Carter Company, Incorporated, a division of Armatron

International, Incorporated.” (See attached.) For ease of reference, we will refer to the company

Smithd\IRV\1 17330.01



Snell & Wilmer

L.LE

Mr. Ken Williams
Ms. Leslie Alford
February 3, 1998
Page 3

during Armatron’s ownership as simply “Old Carter.” Armatron owned and operated the subject
property from September of 1983 until October of 1986.

On September 25, 1986, an agreement.was entered into between and among Armatron
and old Carter with a new company which was formed to receive the assets of Old Carter. For
ease of reference herein, we will refer to that company as “New:Carter.” The transaction closed
on January 11, 1987. On October 1, 1986, New Carter took over operation.of the subject
property. New Carter is the Company of which Mr. Veloz was a majority shareholder. The
company was recently sold, but still operates in the same location under the name of J.C. Carter.

“Mr. Veloz is the pmnary point of contact for New Carter the 1mmedxately pnor owner of the
site.

. Regarding Armatron’s ownership:

A Report of Hazardous Waste Disposal dated August, 1984 for the year 1983 (attached)
contains illegible manifest copies, but states that “In the year ending December 1983, J.C. Carter
Company, a division of Armatron International Incorporated, disposed of an approximate 10,000
galloris of hazardous substances....consisting primarily of machine shop coolant/lubricants and
Jet A aviation fuel.” Armatron obviously used solvents, since the company’s Hazardous
Substance Training Manual dated August, 1984, (attached) which was prepared in response to an
inspection by the State, contains precautions regarding concentrated vapors of “test solvents” and .
warns that “used cutting oils, solvents and other fluids involved in machining operations are to
be disposed of in the underground holding tank provided. These fluids are notto be disposed of
in sewer systems, drains of any type, or in/on the ground.” A Notice of Violation issued to
Armatron on August 1, 1994 by the State of California Department of Health Services prompted .

" the preparanon of'a variety of compliance docurnents, including, apparently, this training
manual, since there are notes in the agency files mdxcatmg “completed first draft 7 August
1984 ”? (See attachcd D o

* Armatron had some challenges in operating the property in compliance with what were
then still emerging environmental laws and regulations. A internal memo dated August 15,
1994, subject “Underground Waste Oil Tank” (attached) states that “In order to bé in compliance
with the State of Califomia Department of Health Services regulations in regard to hazardous
~ waste materials, we must empty subject tank no‘less frequently than each ninety days!. [emphasis
in original] Will you please make arrangements with Ken’s Oil Company, Garden Grove,
- California, to pick up the waste oil as necessary — no later than each ninety days.”

SmithdAIRVA117330.01
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Ms. Leslie Alford

February 3, 1998
Page 4

- New-Carter:-

As pointed out above, the transaction in which New Carter was created closed on January
11, 1987. Prior to the closing, on October 1, 1986, New Carter took over operation of the subject
~ property. New Carter is the Company of which Mr. Veloz was a majority shareholder. The
company was recently sold, but still operates in the same location under the name of J.C. Carter

Mr. Veloz is the primary point of contact for New Carter the unmedlatcly prior owner of the
s1te

In December of 1990, in response to the Board’s direction, Delta Environmental prepared
a Chemical Use and Disposal History regardmg New Carter. In that report, which was received
by the Board on December 3, 1990, the consultants described the use, storage, and disposal
practices for petroleum and other volatile hydrocarbon and halogenated hydrocarbon compounds
used at the I.C. Carter facility, based on records available at the facility. Information regarding
how compounds were used was gathered from interviews with J.C. Carter personnel. Purchase
orders were available back into 1985 and manifests were available from 1981. Both dates are
prior to the time when New Carter took oveér operation of the property.

According to the purchase order records, which date back only to 1985, neither TCE nor
PCE were used at the site since 1985, Purchase order records indicate that the last time TCA
was purchased at the facility was in 1986, when twenty gallons were purchased and delivered.
TCA was used in the production of an in-line pump. Parts were cleaned with TCA as some of

' the pumps would ultimately be used with liquid exygen, which can be .. The portion of the

‘business using the TCA was sold in January of 1987. Interviews with site personnel indicated °
that the twenty gallons of TCA would have been consumed by operations prior to the sale. The
report also indicates use of Stoddard solvent and some other compounds. However, the chemical
constituent of concern, TCE, does not appear in either manifests or purchase orders, accordmg to
the consultant sreport. Iam enclosmg acopy of the report for ease of reference.

lecn the above, it is clear that ITT and Axmatron are responsible parties, and given the

. .level of expenditures thus far on the part of New Carter and Mr. Veloz personally, we

respectfully request that those. parties be held responsible for all further actions required at the

property. As we discussed, however, New Carter does intend to submit a workplan for an off site
investigation, pending the Board’s action on this request.

Smithdr\IRW\1 17330.01
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Please call me if you need more information or want to discuss this further.
Sincerely, -

SKELL & WILMER L.L.P.

Diane R. Smith

. DRS:mm

Enclosures |

SmithdAIRV1117330.01
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Snell & Wilmer B | »

LLE ' QVINE CALIFORNIA
Law QFFICES
1920 Mauin Sereet, Suice (200 PHOBNIX, ARGONA
Lrvine, Caltfornia 926147060 .
PO. Box 1960t ' uSorl 4 mcu. “
Ievine, California 92623.-9601. AT LAKE T TR

{714) 253-2700
Fax: {714) 955-2507

February 18. 1998
'Diane R. South (714} 253-2720

{ncemce unichd d@rwiaw.cam

Via _ _
(909) 781-6288

Mr. Ken Williams

Ms. Leslie Alfard

Caleoxma Reglonal Water Quality Control Board
' Santa Anz chxon
3737 Main Street, Suite 500

Riverside, California 92501~ 3339

RE: 67| W. 178fi Strect - :
Déar Mr. Williams/Ms. Alford: '

Enclosed mth the mailed copy of this letter is the proposc.d offsite groundwatcr
investigation plan prepared by ENVIRON.

© As we stated i in our letter of February 3, it is clear, that ITT and Armatron are responsible
parties, and given the level-of- eXpendlturcs thus. far on’ thc part-af New-Carter and Mr. Veloz
“personally, we tesgectfully request that those. parties be Held: respousxble for all fuither actions
required at the propeny -AS we dlscussed. however, we are submitting this proposcd
groundwatcr investigation plan for’ an off site investigation, pendmg the Board’s action on this
request.” It is submitted with the expectation that ITT and/or Atmatron will beé financially -
involved before any offsite drilling activities are commenced, and that releases will be abtained
from all necessary off site property owners and other involved pam:s

SrmuthdATRV\120254.01
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Sneﬂ & Wilmer

tLg—m
Mr. Ken Williams
Ms: Leslic Alford ‘
California Regional Water Quality Control Boa.rd
February 18, 1998
Page 2

When ITT and Armatron are committed to assurning financial responsibility with respect
to future expenses for the off site investigation, ENVIRON and this firm, on behalf of our client,
will proceed with attempting to obtain releases from off site property owners.

Please do not hesitate to call if you have questions.

Sincerely yours,

SNELL & WILMER L.L.P.

: DRS=:mm
‘Enclosure

™
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. Dircet Dial: 202-862-2317——— ——— 7

CADWALADET

Cadwalader, Wickersbam_,&iaf:t._. .

1201 F Street, N.W., Suite 1100 S EUD L FIf1 g NewYok
Washington, D.C. 20004 ‘

“  Washington
Tel: 202 862-2200 ¥y -~ -~ . Chariotte
Fax: 202 862-24Q0 S Bl ., London

Laurence S. Kirsch

Internet: Lkirsch@cwi.com : ‘ Ljﬂ i

August 11,2000

VIA FEDERAL EXPRESS: -
- California Regional Water Quality Control Board
Santa Ana Region
3737 Main Street, Suite 500
Riverside, California 92501-3339
- Att’n: - Mr. Ken Williams -
~ Pollutant Investigation Section

Re:  Petition to Stay and Vacate and/or Amend
: Cleanup and Abatement Order No. 90-126
J.C. Carter Company, Inc.
Case No. 083000202T

Dear Mr. Winiéms-

Thxs law ﬁrm ‘has been retamed as new lead counsel to ‘Mr. Robert L. Veloz on
. environmental matters involving the property located at 671- West Seventeenth Street
- in Costa Mesa, Cahfomra (“Property”) currently owned by J. C. Carter Company, Inc..
(“Current.. J.C. Carter”) including Cleanup and Abatemerit Order - No. '90-126 .
(“Order”). Diane Smith, Esq., who has acted as counsel for Mr. Veloz, will: continue
“to be involved in this matter. We would apprecrate if all future correspondence on this

* matter would be addressed to me, w1th copxes to Mr. Veloz Ms Srmth and Mr. AL
‘ Snnmons

As you may koow, Mr. Veloz is neither a present nor former owner of the Property,
nor is he a party to the Order. Mr. Veloz was a former executxve ‘and former
shareholder of- Current J.C. Carter. He no longer holds any:interest in Current Jc.
Carter, but is representing the interests of Current J.C. Carter in these proceedmgs by
: agreement between fim and the Company. '

By this letter, Mr. Veloz and Current J.C. Carter petition the Regional Water Quality
Control Board (“Regional Board”) to stay all proceedings concerning the Order and.

- vacate the Order for the reasons set forth in this letter. In the alternative, in the event
the Regional Board does not grant the foregoing relief, which it should, Mr. Veloz and

. Cuzrent J.C. Carter request that the Regional Board stay all proceedmgs concermng
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- the Order and amend the Order to (1) add ITT Corporation or its successor in interest
(“ITT”) and Armatron Intemnational, Inc. or its successor in interest (“Armatron”) as
respondents under the Order, (2) designate ITT and Armatron as primarily responsible
under the Order, and (3) remove Current J.C. Carter as a respondent. In the event the
Regional Board does not remove Current J.C. Carter as a respondent, which it should,
the Regional Board should designate Current J.C. Carter as secondarily responsible
and should not impose any further investigative or cleanup requirements on it.

Mr. Veloz recognizes that the Regional Board may wish to discuss the relief requested
in this letter with us, and we stand ready to schedule a meeting in the near future. 'We
would hope that, through such a meeting, we could work with Regional Board
" representatives 10 evaluate the proper means of proceeding and to arrive at what we
hope will be a consensual resolution.

Mr. Veloz has retamed us because of the inordinate length of time this matter has
continued and because of the continuing — and apparently escalatmg — demands the
Regional Board is placing on him. The matter apparently beganin 1986 and goes on
“some fourteen years later with no end in sight.

Up to the present time, Mr. Veloz has spent more thaii one million dollars dealing with
- this issue, even though (1) Current J.C. Carter cannot properly be considered a
“discharger” under law (and certainly cannot be considered primarily respons:ble), and
- (2) the groundwater that the Regional Board wishes Mr. Veloz to characterize is not
~ potable or used for any other purpose and poses no p0381ble risk to human hedlth or
the environment, given that the water is brackish and the plant is located ln an
~ ‘abandoned oil field thh no sensmve downstream’ receptors -

Moreover; to the best of our knowledge, decplte repeated requests from Mr. Veloz and
his ‘counsel and considerable information documeriting that the true dischargers are
. ITT and Armatron, the Reglonal Board has taken no actxon to put -either ITT or

" Armatron on notice ‘of their liability, has not amended the Order to nampe ITT or

Ammatron as respondents, and. has not named either ITT or Armatron as primarily
responsible for conditions at the plant. “On- more than one occasion, Mr. Veloz has
- provided information to the Regional Board décumenting that ITT and/or Armatron
- would be the only possible dischargers and that the Regional Board should be, Jooking
* to them. On more than one occasion Regional Board personnel have agreed that ITT
~and Armatron should be added as respondents and have agreed to do so. We
* understand ‘that the last occasion on which the Board agreed that true culpability lies
with TTT and Armatron was the May 9, 2000 meeting between representatives of the
Board and. of Current J.C. Carter, yet to our knowledge the Board still has taken no .
~ action with regard to ITT or Armatron. .

* For all of these reasons, it is appropriate that the Regional Board vacate the Order. If
the Regional Board does not vacate 'the_Order, as it should, then in the altemnative it
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", should amend the Order as set forth above. Moreover, in the irlteﬁm and while the

Regional Board 1s considering the relief requested by Mr. Veloz, the Regional Board
should unmedrately stay the Order

I THE REGIONAL BOARD EITHER SHOULD VACATE THE ORDER,
OR SHOULD AMEND THE ORDER TO NAME TIT AND
ARMATRON AS RESPONDENTS, DESIGNATE ITT AND
ARMATRON AS PRIMARILY RESPONSIBLE FOR = ANY

DISCHARGE, AND REQUIRE NO FURTHER AC'I'ION OF CURRENT
J.C. CARTER

A.  The Regxonal Board ‘Should Vacate the Order Because Current
- J.C. Carter Company Cannot Be Consndered A Dlscharger

As you may lcnow the Poxter—Cologne Act (“Act”) allows the Reglonal Board to issue
a Cleanup and Abatemerit Order against “any person who has dlscharged or discharges.
waste into the waters of the state ... or who has ‘caused ‘or permltted causes or
permiits, or threatens to cause or permit any waste to be dlscharged or dep031ted ™ Cal.
Water Code§ 13304.  As’the court. stated ‘in Lake: Madrone Water District v. State
Water Resources Control Board, 209 Cal. App. 3d 163, 256 Cal: Rptr 894 (1989),

" defining the term “dxscharge” nothing .in the Act’ suggested ‘that. the: court. should
. “deviate from our usual obligation to give effect to statutes ‘according 'to the ordinary
import of the language used in framing them.” 209 Cal. App: 3d at<174,.256 Cal. Rptr.

at 900. The court spemﬁcally held that “as used in section 13304 ‘dlscharge means:’

‘to relieve of a charge Joad-or burden .to grve ‘outlet to: pour forth EMIT T

(citations omxtted)

- Under this definition and any other Current ]C. Carter played no rolé i in drschargmg ’
. the substances found in groundwater This fact has been: docmnented to the Regional

Board on more than oné occasion, see, e.g., Letter from Diane. Smlth Esq 'to Mr. Ken
Williams and Ms. Leslie Alford, RWQCB dated February 3, 1998° (copy attached as
Exhibit A), Chemical Use History, J.C. Carter Company, TInc:, dated: ‘December 3,

1990 (copy attached- as: Exhiblt ‘B), and the Regronal Boa.nd has never questloned it
The followmg facts are pernnent .

1. AI'IT operated the plant as an unmcorporated division known as the 1. C Carter

Division from- January 1973 through September 1983 (see eg, Exhibxt C
attached). , _

2.. Durning ITT ownership, ITT operated as an mtenm status hazardous waste
: ~ treatment, storage and disposal facility under the Resource Conservation and

Recovery Act ("RCRA”) (see Exhibit C attached).
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ITT submitted its Part A RCRA application because it operated an
underground storage tank that, according to ITT records, contained F003
solvent waste (see Exhibit D attached). v ' ,

During its ownership, ITT documented and acknowledged spilis on its property
(see Exhibit E attached, Memorandum from Sid Verner to Vince Maffeo of
ITT, Oct. 1, 1981). Internal ITT documents specifically admit that the
company has “experienced accidental spills in the past.” (See Exhibit F
attached, Memorandum from S. Verner to K. Paulson of ITT, June 8, 1982.)

Individuals who worked at the plant during ITT  ownership. provide
unequivocal testimony establishing ITT’s liability. Specifically, during ITT’s
ownership and operation:

a) ITT used tnchloroethylene (“’I‘CE”) as a solw:nt for cleamng parts. '
(See Exhibits O, P and Q attached.)

" b) ‘ Parts cleamng was conducted in vanous:'locét'iox'ls ﬂir‘ough’out the plant,

including areas nearby wells currently showing TCE.” These areas
included various “clean rooms” and the plant’s  machirie shop. (See
- Exhibit O at § 8, Exhibit P at .6 and Exhibit Q at §§.7-9.)

€) ITT handled TCE in a cavalier manner and, for example, shook.off
. parts dipped in TCE to remove the TCE. (See Exhibit P at § 7.) In this
~-time period, it is likely that TCE was “disposed of on the back ‘portion -

of the propeny over the chain link fence ” (See Exhibit O at 1 9 )

-d)y - ITT stored dlrty, used TCE in a concrete tank in the ground The plant e

“also contained several “test pxts” that would have contained TCE. (See
Exhxblt Oaty 10 )

€) -Dunng ITT’s OWnershlp, much of - the ‘current plant property -was
unpaved. Unpaved Jlocations provxded ample opportunity. for TCE to
enter the ground. (See Exhlblt O at € 6.and Exhlblt Qaty5)

ITT sold its dmsmn to. Armatron in 1983 and, according to some records '
operated as “J.C. Carter, Incorporated, a division of ‘Armatron International,

* Incorporated.” (Emphasis added) ‘This entity is an entirely different legal

entity from Current J.C. Carter. .

Armatron 'S Hazardous Substance Trammg Manual aclcnowledged that the

. company used and dxsposed of “test solvents” and “cutting oils, solvents and

other fluids involved in machining operations . . . in the inderground holding

tank provided.” (See Exhibit G attached, J. C. Carter Company, Incorporated,
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Division of Armatron International, Incorporated, Hazardous Substance »

Trammg Manual, August 1984.)

.  An internal Armatron. memorandum--dated-August—15,-1994 contained "a

scolding that California laws require that “we must empty the [hazardous
waste] tank no less frequently than each ninety days! [emphasis in original].”

. (See Exhibit H attached, Memorandum from Keith Paulson to Ken Cripps of J.

C. Carter Company, Inc., an Armatron Company, dated August 15, 1984 )!

~ Current J.C. Carter is a new company formed in 1986 to.acquire the assets of

the old J.C. Carter Company from Armatron in January 1987. Current J.C.

Carter did not exist at the time of the spills or disposal by ITT or Armatron,

10.

Current J.C. Carter did not purchase or use the substances now at. issue in
groundwater. In December 1990, Current J.C. Carter .submitted to ‘the

Regional Board a history of chemical use and disposal during New J.C. Carter

- ownership-(attached as Exhibit B). That history documented that New J.C.
~Carter neither used nor purchased TCE, nor perchloroethylene (¢ ‘PCE”) The

11.

* provides additional evidence that any substances in- groundwater pre—dated :

esults of the chemical use history are conﬁrmed by afﬁdavxts of employeee '

‘who worked at the plant.

The enfire Property is paved and has been paved since long ‘before Current J C

~ Carter bought the Property, unlike during ITT’s ownership. The existence of a

cover -on the PrOperty during the entirety ‘of Current J.C. Carter’s existence

_ Current JC. Carter

A,Off sxte PCE concentrations in.a cross- gradient well are substantiaily greater

. than' those detected on the Propeny, estabhshmg that the Property is not likely

13

to be the source of. PCE

Mr. Veloz. and Current J.C. Carter have expended cons1derable funds to

“address this situation at the request of the Regional Board. They certamly haVe
‘done nothmg to exacerbate condmons at the Property ‘

14

Mr ‘Veloz sold his interest in Current J.C. Catter to Argo—Tech Corp. in

September 1997

" Mr. Veloz and Current J.C. Carter respectfully reserve the right to supplement

 the record by submitting additional information documenting the use and/or spillage of
 substances by ITT or Ammatron, and the lack of use or sprllage of substances by
CurrentJ C Carter.
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‘The Regional Board. has never refuted the submission set forth in Exhibit A, the
submission set forth in Exhibit B, or any other submission or verbal request of Current
J.C. Carter or Mr. Veloz requesting the Board to name ITT and Ammatron -as
respondents? In discussions, however, Board representatives have frequently agreed .
with Mr. Veloz and his representatives that ITT and Armatron do bear responsibility
and should be named as respondents to the Order.

Indeed, Mr. Veloz was pleased to hear from Board staff once again in the meeting that -
took place on May 9, 2000 that the Regional Board agrees that ITT and Armatron .
should be considered dischargers and should be named under the Order. Nonethel&ss
for reasons not known to us, the Regional Board did not name TIT or Armatron in the
past and has not done so now.

Unlike ITT or Ammatron, Current J.C. Carter has not created or maintained the
situation the Regional Board has been monitoring. Yet, Current J.C. Carter and Mr. _
Veloz have been expending substantial funds to address constituénts placed in the
- ._groundwater either by ITT or Armatron, while the Regional Board has not required
anything of those parties. actua]ly‘ responsible for discharges. = Under the
circumstances it is neither appropriate nor legally required thatMr. Veloz be required
to expend any further funds or undertake any further acuon to address these matters

. ‘As the State Water Quality Control Board (“State Board”) admonished in In re'
~ Wenwest, Inc., Order No WQ 92-13 1992 Cal. ENV LEXIS 19 (October22 1992)

No order issued by this Board has held responsxble for a
cleanup a former landowner who had no part in the
activity which resulted in the discharge of the waste and

. whose ownership interest did not cover. the time during
whick that activity was takmg place. Considering those
facts and the existence of other fully responsible partzes,
we see no reason to estabhsh that precedent in this
case.... ~

In this case, the gasoline was already in the ground
water and the tanks had been closed prior to the brief

2. Current J.C. Carter made requests to add ITT and Armatron as respondents as
‘early as December 1990 (see Exhibit I, Michael O’Brien, Delta Environmental
Consultants, Inc,, to Ms. Nancy. Martin, Regional Board, dated Dec. 3, 1990).
Additional mformatlon was provided under-cover of a letter from Diane Smith to Mr.
Kurt Berchtold, dated August 2, 1991 (see Exhibit J). When Current J.C. Carter
submitted a groundwater investigation plan, it did so on the condition that ITT and
Armatron be held responsible for any further actions required at thé property. (See
Exhibit K, letter from Diane Smith to Mr. Ken Williams, dated February 18, 1998.)
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' time Wendy’s owned the site. They were told about the
. pollution problem by their consultant . . . . They took no
steps to remedy the situation. On the other hand they'

_______ did nothing to make the situation anyworse. T

Id. at *6-7 (emphasis added). In Wenwest, the State Board considered the facts that
“Wendy’s had nothing to do with the activity that caused the leaks,” and that
“Wendy’s never engaged in any cleanup or other activity on the site which may have
exacerbated the problem.” Id. at *7-8.

" By 'thc_very same factors the State Board found persuasive in Wenwest, Current J.C.
~ Carter cannot be considered a discharger here. Current J.C. Carter “had no part in the

activity which resulted in the discharge of ‘the waste.” Current J.C. Carter’s
“ownership interest did not cover the time dunng which that activity [the discharge]
was taking place.” Just as in Penwest, there are “other fully responsible partxes ? Thc
TCE and PCE in the: g:roundwater “‘was-already in the ground water . . . prior to the .

- time [Current J.C. Carter] owned the site” And it IS beyond drspute that Current J. C

Carter ““did nothmg to make the situation any worse.’

The only. key dlfference between this srtuatron and that in Wenwest is that Cuzrent J. C

Carter and Mr. Veloz — unlike Wendy s — did take action to investigate and remedy
the srtuatron They did so voluntarily — even though they were not preperly obhgated
— in‘the interest of being responsible citizens and cooperatrng with the Regional

_ Board Yet, years- later the Reglonal Board continues to impose demand after demand

.on Mr. Veloz, ‘with regard to a property that properly requires no remediation, _while
the Reg:onal Board allows the truly culpable parties to. lie in the weeds. This conduct
by the Regional Board ignores the Regional Board’s obhgatron to name drschargers -

- and unfalrly burdens aparty with no real habrlrty

B. - -Current J.C. Carter Can ‘Not Be. More Than Secondanly
‘ R&sponsrble for Any stchargg

| 'State Board law also creates a drstmctlon between parties pnmanly and secondanly

liable.  Seg;:e. £. Wenwest, at *8-10. The State Board created the concept of pnmary
Versus secondary responsfblhty to

- distin[ guish] between those parties who were considered
‘Tesponsible parties due solely to their land ownership
... and those parties who actually operated the facility
‘or otherwise caused the discharge in quéstion.‘ ... This
distinction has been made primarily for equitable
reasons. The Board has concluded that the -initial
responsibility for cleanup should be with the operator or

. the party who created the dzscharge
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In re Aluminum Company of Amenca Order No. WQ 93-9, 1993 Cal. ENV LEXIS
17, *16 n.8 (July 22, 1993) (emphasis added).

As the Board has repeatedly held, it is inappropriate to bold a party prmarily liable
where it “did not in any way initiate or contribute to the actual discharge of waste.” In
_re Prudential Insurance Co. of America, Order No. 87-6, 1987 Cal. ENV LEXIS 4, *4
(June 18, 1987). See also In re Schmidl, Order No. WQ 89-1, 1989 Cal. ENV LEXIS
- 4, *5 (Jan. 19, 1989) (“user/discharger bears primary responsiblhty for compliance
w1th the Regional Board orders™); In re San Diego Unified Port District, Order No.
89-12, 1989 Cal. ENV LEXIS 14 (Aug. 17, 1989).

1In ttus situation, there can. be no dispute that Current J.C. Carter did not “initiate or
contribute to the actual discharge of waste.” It has been documented to the Regional
Board that Current J.C. Carter niever used TCE, PCE or TCA, and the Regional Board
has never questioned the evrdence Current J.C. Carter provided years ago. We have
been unable to locate any cases in. ‘which a current landowner that did not in any way

. _contribute -to-the. dlsposal ‘of ‘waste on a property, and who- conducted substantial

.cleanup “activities; was . held - primarily Tesponsible where . there existed viable,

financially solvent-other. partles “who ‘clearly did dispose of the waste present in

. groundwater. For all of these reasons, Current J.C. Carter cannot possibly bear more
than secondary responslblhty in this matter

C. . The Regmnal Board Should Vacate The: Order Against Current~
' J.C. Carter: Because, ‘Even If It Is Secondarily Responsible, It Has

~ More’ Than: Adequately Addressed Its Responsibility Through The

. -Actlvmes Undertaken Up To The Present Txme ‘ '

Current J.C. Carter should bear tio responSbehty for the condmons under mvestlgatlon" -
at the Property because ‘those conditions were created exclusively by ITT and
Armatron. Nonetheless, even'if the. Regwnal Board were to determine that Current
J.C. Carter has secondary respons1b1hty, the Order against Current J.C. Carter should
‘be vacated- — or the Order should be.amended to delete Current J. C. Cartér as a
respondent — because Current J C Carter has more- than adequately addressed-any - -
‘ such respon51b111ty - . _ :

Current 1.C. Carter and Mr Veloz have already spent fourteen years and. expended in

excess of one million dollars’ to address a groundwater issue caused solely by ITT and

Armatron. ‘This sum*is totally disproportionate to any secondary Tesponsibility
“Current J.C. Carter may have as the current owner of the Property.

3 Mr. Veloz would be pleased to provide documentatxon of the costs and
expenses incurred by Current J.C. Carter and Mr. Veloz if requested to do so by the
Regional Board. : _
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To the extent that any further work remains to be done at the Property, the‘Regiona]-

| - o V ~ Board should look exclusively to ITT and Armatron for such work. In view of the
| years of effort and considerable sums of money already expended by Current J.C.

Of course, curfent J.C. Carter would be fully prepared on a voluntary basis to grant
appropriate access arrangements as needed to ITT or Armatron to camry out any

J\ _ . of them
l .
‘J _ ‘ requirements the Regional Board may impose on them. There is no need to keep the

" Order in place and the Order against Current J.C. Carter should be vacated. If the.

Regional Board. wxshes to issue any new orders agamst ITT and/or Armatron, it would
_ be freeto do s0.. .

.‘ - " voluntarily in gathering any additional- mformauon that may be necessary to name the
A o o approprate ITT or Armatron entities or to' document thelr contnbutlons to. waste ‘usage
B ' and/or dlsposal at the Property.

\ L _ ITT and Armatron a$: Respondents Desxgnate I’I‘I‘ and Armatron

t ‘ . as Primarily Responsxble, and- Deslgnate ‘Current J. C.. Carter as
| ) o - Secondarily Responsnble e A

| o B ' all responsible parties as respondents in orders As the State Board has declded

name all parties for which: there 1s reasonable evidence

\ o : - it is appropnate and recponsxble for 'a Reglonal Board to
\ ~of mponsxblhty, evenA in as : 'of _ dxsputed'

| S . o '"credible and - reasonable ev1denee"'\trluch'md1catec the
o named party has responstblhty

\ _ . 1985) (emphasis added).. See also In re U.S.. CeIlquse Order No WQ 92-04 1992
S "Cal. ENV LEXIS 2, *4 (Mar. 19, 1992).

i o Im this case, however, the _Regiohal Board has _failed to comply with its
‘ . . “responsibility” to name all parties. Quite to the contrary, and in violation of the

direction of the State Board, the Reglonal Board has named only the one party that has |

no responsiblhty

Cument J.C. Carter and Mr. Veloz also stand ready to assist the Regzonal Board

In re Exxon Co., USA, Order No. WQ- 85~7 1985 Cal ENV LEXIS 10, *17 (Aug. 22,

- Carterand Mr. Veloz, it is not appropriate for the Reglonal Board to-expectany more .

| ' T D. 'The Regional Board: Should At Least Amend The Order to‘Add

| The State. Board has repeatedly held: that the Regxonal Boards are obhgated to name
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.State Board law therefore tequires the Regional Board to amend the Order to add ITT
* and Armatron as respondents if the Order is to continue in effect. In the event the
‘Regional Board refuses to vacate the Order, the Order should be amended to name ITT
and Armatron and to designate them as primarily responsible. Curent J.C. Carter
should be deleted entirely as a respondent. In the event the Regional Board does not
delete Current J.C. Carter as a respondent, which it should, the Regional Board should
amend the order to designate Current J.C. Carter as secondarily responsible. As noted
above, Current J.C. Carter stands ready to assist the Regional Board in any way it can
to identify the proper entities of ITT and Armatron that should be named.

E. _' ’I'he Order. Should Be Stayed Immediately

The Order should be stayed 1mmed1ate1y while the Regional Board con51ders the other

relief requested by Mr. Veloz: Mr. Veloz meets the statutory standard for a' stay by the

. State Board, 23 Cal. Code Regs. t1t 23 , § 2053, and therefore must also be entrtled to a
stay by the Regional Board '

- Unless the Order is stayed Mr. Veloz and the public interest will suffer substantial
‘harm. * See id. §2053(a)(1). As set forth above and’previously documented 6 ‘the -
Regional Board, ITT and. Armatron — and not Current J.C. Carter.— are. respons1ble
“for any TCE, PCE or TCA in grotmdwater at the Plant. A failure to stay the Order
will wrongly force Mr. Veloz to incur even further expenses whilé the' culpable parties

- are wrongly freed from then' obhgatlon to act.” Mr. Veloz will not be able to récover

his costs from ITT or Armatron without mcumng substantial litigation ‘costs that may
never be recoverable and without incurring the risk that he may ultxmately fiot be; able
to, recover all of his costs through litigation. The public interest: will. also suffer__
“because innocent parties will be forced to bear the burdens of. complymg with the
.Order while the culpable parnes are not requlred to live up to. their responsrbﬂmes

‘Granting a stay will not cause any hann to other 1nterested pemons or. to the pubhc. -

" interest.  See id: §2053(a)(2) This matter has already been in process for fourteen
years, under Regional -Board supervision. - The fact that’ the, Reglonal Board” ‘has-
-allowed the matter to continue for this extended period of time: conﬁrms Mr Veloz’.
- position that - the Property .poses no real risk to ‘human health orthe’ em'lronment '
There could certainly not be any harm' to any ‘other intérested person-or t6-the pubhc
interest in allowing the Regional Board the time to evaluate the Tiability of - ITT. and
Armatmn, to consider their inclusion in the Order, and to confirm that they should be
deemed primarily respon31ble as the facts so compellingly demonstrate. . This pmcm .
- should not take an extended period of time, and there can be no’ ‘harm caused to ‘any
‘person or to the pubhc interest by taking the necessary time to ensure that the correct -
‘parties are named in the Order ,
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I. THE BOARD SHOULD ALSO VACATE THE ORDER BECAUSE THE
PLANT IS A LOW RISK SITE

The Regional Board should vacate the-order for a second reasomn- aswdl TheProperty —

is a low risk site, located in an abandoned oil field, and poses no possible risk to
human health or the environment. The groundwater underneath the Property is not -
potable and cannot otherwise affect the environment. The Order should therefore be
vacated because it poses a “‘low risk’ to public health and safety, the environment,

- and to current or anticipated future beneficial uses of water.” In re Fallbrook Public

" Utility District, Order No. WQ 99-04-UST, 1999 Cal. ENV LEXIS 7, *9-10. As in

Fallbrook, “the facts in the record support the finding that the concentrations of .. .-
constituents at petitioner’s site do not pose a threat to human health and safety, or the

~ environment. ... Additional soil and groundwater investigation or remediation is not

necessary and residual . . . constituents . . . at petitioner’s site will not adversely aﬁect
or threaten to affect, groundwater ” Id. at *10.

: Sm'uiarly, in In re Unocal Corp., Order No. WQ 98 12 UST, 1998 CaI ENV LEXIS

19 (Nov. 19,,1998), the State Board closed a case where “the facts in the record-
S support the finding that- additional soil and groundwater investigation or remediation is
. mot necessary and-that residual . . . constituents at petitioner’s site do not pose a threat”
. 1o buman health and safety, or the environment, and. do not -adversely affect, or -

threaten to-affect, current or probably futire benéficial uses of water.”” Id. at *13. See
-also In re Landis Inc., Order No. wQ 98:13-UST, 1998 Cal. ENV. LBXIS 20 *15-16

(Nov 19 1998) (closure based on same cntena)

,Both Unocal anid Landzs rehed on’ State Board Resolutlon 92-49 Pohcx&s and

- -Procedures for Investigation and Cleanup and. Abatement of Discharges Under Water -

Code Sectlon 13304 That Resolution allows an- alternauve level of water quality
less stnngent than background” ds long as the level is “consistent with the maximum

- benefit to the people of the state;” does “not unreasonably affect current and probably

‘future beneficial use of affected water,” and does-“not result in water quality less than .
“that prescribed in the water quality contml plan for the basm w1thm which the srt is

- "-located » See Resolution § I1.G.

Both demsxons noted that the Resolution “does not require . . . that the requisite level .
of water quality be met at the time of site closure. Even if the requisite level of water

quality has not yet been attained, a site ‘may be closed if the level will be attained

- within a reasonable périod.” See Resolution § LA (emphasrs added).

4

Sig:ﬁﬁcantly, in both cases, the State Board adopted a very expanded view of what

‘this “reasonable penod” could be. ‘In both Unocal and Landis, the State Board

Section 13304, of course, is the very provxswn under whrch the Order was
issued here.
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allowed aiternative levels under which water quality would not meet the levels in the
water quality control plans for decades or even hundreds of years. In Unocal, the
State Board noted that the levels in groundwater “will likely remain above, and thus
violate, the Basin Plan’s objectives in a localized volume of surrounding groundwater
for a significant period of time. This time period could be anywhere from a few
decades . . . [to] hundreds of years.” Unocal at *21. Similarly, in Landis, the State
Board found that the “reasonable time period” “could be anywhere from a few decades
. . to several decades . . . and possibly hundreds of years.” Landis, at *24.

Just as in Fallbrook, in the present case “there is no evidence to suggest that shallow
groundwater in the vicinity of petitioner’s site is being used presently or that it has any
likelihood of being used in the foresecable future for domestic or municipal supply
In Fallbrook, the “nearest water supply well, used for industrial purposes, is over
- 5,000 feet away. Wells in closer proximity to the site (as near as 500 feet) are either
~abandoned or used for dewatering purposes. Addxtxonally, groundwater in the area is
rated as margmal to inferior for domesuc uses....” Id at *11

o In the prcscnt case, the Propcrty is low nsk for several reasons:

I.  The Pmperty part of the former Newport Oil Field, Three former oil
' ~.exploration wells were abandoned on site in 1922, at a time when there was
little or no attention paid to envn'onmental CONCerns. :

.2'. ' 'Adjacent properties are mvolved pnmanly in the automobﬂe service busmess i
- and mlscellaneous industrial ‘activities. It is not. reasonably foreseeable that
‘property uses will change

3. As Mr Veloz and Cmrcnt J.C. Carter have demonstrated to the Board in the
- past, the regional ground water quahty is degraded and unsuitable: for domestic-
. uses because of high TDS, sodium, chioride and sulfite concentrations. (James
‘M. Montgomery Consulting Engineers, Inc., Newport Mesa Study, prepared
- . for the Orange County Water District (Apr 1987), at 4 (copy attached as
_Exhibit' 1))... As. documented by the U.S. Geological -Survey in its. Water
Supply Paper 1471, pp. 54-55, water quality beneath the southern portion of
the Newport Mesa is:of poor quality. “Within the past 70 years, several other
- water wells hiave been drilled south of the inferred fault . . ., but all have tapped
water of inferior quality and all are [thereforé] unused. s According to the
~Regional Board itself, the area of the Property is under consideration by the
Regional Board as a “low risk” area, see Regional Board, Memorahdum on
Direction of the Underground Tank Program, Jan. 26, 1996, at 5 (copy

3 Report cited in letter from Hal E. Hansen, Delta Environmental Consultants,
Inc., to Steven Overman, Regional Board, dated July 19, 1990 (copy attached as
EXhlbltM)
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' attached\ as Exhibit N), as defined under the recommendations of the Lawrence
Livermore Laboratory report on cleanup of petroleum hydrocarbon-
contaminated groundwater. The “low nisk” classiﬁcation 1S based on degraded

hazard of salme mtrusron ar_rd the presence of the Bolsa—Farrvrew fault, whrch
is a structural feature associated with the Newport-Inglewood Fault Zone, as a
barrier to constituent migration eastward to producing aquifers.

The only active water wells are several miles upgradient of the Property, and
are separated from the Property by the Bolsa-Fairview Fault, which as noted
above is a barrier to groundwater flow. The only downgradient receptor is the

- Pacific Ocean. See, e.g., Hal Hansen, Delta Environmental Consultants, Inc.,.
letter to Mr. Steven Overman, Regronal Board, July 19, 1990 (copy attached as

 ExhibitM).

The Hughes Electronics Well I—HVI-14 located . approxrmately 600 feet to the
$south of the Property, can serve as’ a downgradxent well and has not shown

' elevated levels of TCE.

On the other hand, businesses located in between the Property and Hughes
‘have documented uses and/or releases of chlormated solvents, mcludmg TCE.

- Downgradient operations likely to use chlorinated solvent include a paint shop,

radiator shop, and auto’ shops The exrstence of mtermedrate sources makes

-+, further.downgradient sampling’ n'relevant and potentlally very. troubling to. the
"'~Board The Board would be-left'to. sort out complex hydrological and-legal .

" issues. concerning the sources of substarices found in the groundwater to no

purpose.

}_Avarlable records at the Orange Cotmty Health ‘Care Agency and Regronal

Board show. that there are many known petroleum and chlorinated solvent-

vcontarmng propemes in the area of the Property

A srlty clay layer at. approxrmately 50 feet below ground surface restncts any

: potenual for verucal migration of corxstxtuents

The former Ford Aeronautic faclhty in Newport Beach obtained site closure

- 'based on EPA’s National -Ambient Water Quahty Criteria for marine

organisms. In view of the non-potability of the water at the Property and the

lack of downgradient receptors, similar standards should be applied to the
. Property. Levels prevalent at the Property are comparable to the acute Lowest

Effect Concentration (“LEC™) for marine organisms of 2000 ppb.

For these Teasons, it is appropriate that the Regional Board close this matter based on
the exceedingly low risk posed by the Property.
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I0. ADDRESSES FORNOTICES TO ITT AND ARMATRON

In your last meeting with Mr. Veloz, you asked that he once again provide you with
names and addresses of appropriate individuals for notification at ITT and Armatron.
This information had previously been provided to you under cover of a letter from
Delta Environmental dated December 3, 1990 (Exhibit I). Based on our most recent
-information, notices should be addressed to the following individuals:

Mr. Travis Engen

Chairman and Chief Executive Ofﬁcer
ITT Industries, Inc.

4 West Red Ozk Lane

‘White Plains, New York 10604
Tclephone (914) 641-2000

~_Fax: (914)696-2950

.. Usha Wright, Esq. .
Vice Pres1dent, ‘Associate General
.Counsel‘and-Ditector, Enwronment
: Sa.fety & Health
ITI‘ Industries; Inc
. 4-West Red Oak La.ne
White Plains, New York 10604
. Telephone (914) 641-2053
A -_Fax (914) 696-2969 )

Mr Charl&c Housman
' Chmrman, President, CEO and CFO
Armatron International, Inc
“Two Mam Street '
chlmse, Massachusetts 02176
' Telephone 4(781) 321-2300 .
cee Fax (781)321—2309 '

**

- Mr. Veloz looks forward to’ your response As'we have noted; to the extent the Board
insists — contrary to the facts and the lack of any tisk — on pursiting further activity
'with regard to the Property, Mr. Veloz and Current J.C. Carter stand ready to assist the
Board in-any way possible in 1dentxfymg the appropriate partm to pursue for such
activity.

In the interim, Current J.C. Carter and Mr Veloz ask that all proceedmgs concermng
the Order be stayed :
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If you have any further questioné, please feel free to contact me.

Sincerely,

o 2

Laurence S. Kirsch
Counsel to Robert L. Veloz '
- (representing the interests of J.C. Carter Company, Inc.)

cc:  Mr. Robert L. Veloz
Mr. A. L. Simmons
Diane R. Smith, Esq.
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LLE : ‘ . IRVINE. CALIFORNIA
1920 Main Sareet, Suite 1200 mmA
lrvine, California 92614-7060 :
TUCHON, ARZONA
P.O. Box 19601 .
Irvine, California 92623-9601 ‘ . . SATLAE T UTa
(714) 253-2700 o
Fax: (714) 955-2507 February 3, 1998

Diane R. Smich (714) 253-2720
Intemee smithdr@swlaw.com

V1A FACSIMILE AND FIRST CLASS L
(909) 781-6288 '

Mr. Ken Williams . o _ z.
‘Ms. Leslie Alford ' ‘ :
-Califomia, Reglonal Water Quahty Control Board

Santa Ana Region

3737 Main Street, Suite 500

Riverside, California 92501-3339

RE: 671 W.17th Street .
Costa Mesa; California 92627

‘Dear Mr. Williams/Ms:. Alford: -

, As we drscussed when we. met, there is substantxal evxdence to show that former
compames both of which used the name of J.C. Carter Company, should be held to be pnmanly
responsxble with respect to any work performed at the subject site. ' We request that the, Board
name ITT and Armatron as responsible partxes, based on"tHe followmg facts.

" The company has always‘ engaged iri the same br_rsmess at the same locat'ion.
. ITT’s mexshxp,
II'I‘ Corporation purchased J.C. Carter company in .Tanuary of 1973. J C. Carter was held.

as a division of the parent company, based on available records. For ease of reference ‘we will
refer to the company during ITT’s ownershrp as simply “ITT.” :

Smithdr\TRV\117330.01

Membee: LEXMUNDA. 3 glotal assoclation. of “‘dct-‘cndenr Taw fioms wich members in:
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ITT owned and operated the Company at its present site from 1973 through September of
1983 a period of ten years.

Regardmg ITT’s ownersth

The first Nouﬁcatlon of Hazardous Waste Actxvxty filed for the company was filed by
ITT on August 18, 1980. (See attached.) It indicates (on the attached questionnaire) that RCRA
. .waste “261.31 Non-speeiﬁc sources” (F003 - waste solvent from nan specific sources) was
present at the property in the quantity of 1965 1bs. per month. The attached. June 15,1981
internal memo indicates both the presence of F 002 and FOO3 waste; though no FO02 waste was
- present at the acmal time of inventory (see part II, List of Hazardous Wastes)
A part'A RCRA apphcanon was ﬁled on bchalf of the Company by ITI‘ on December 5
1980 (attached) This application indicates that ITT believed it was necessary to obtam aRCRA
: penmt asa hazardous waste storage facility from EPA due to: the presence.on’ sxte ofan
underground storage tank containing F003 waste in an annual quanuty of 23,5 80 pounds '
' Interim status docurnent CAD 081153785 was issued, effective April 6, 1981. A Junes, 1982
~ internal ITT memo (attached) states that“We are reglstered asa hazardous waste generator and
storage facility. We do not dispose of any hazardous waste: into. the sewer.or drmnage system.
We have expenenced accldental spills in the past; but precautxons have been taken to- prevent. that
from happening-again.” ITT prepared a glosure plan and cost’ estimate for the RCRA permitted -

facility in August of 1982 (attached) That procedure states that the company operates three
' H WM. [hazardous waste management] facxh’nes

ITT apphed for Pollution Legal anbxhty Insurance from. Natxonal Umon Flre Insurance
Company of Pittsburgh in August of 1982. (Seeattached.) That same 'year"’ 'the company also
submitted Chxef Financial Officer letters in support of use of the: ﬁnanc 1.test:to meet the

. ﬁnancxal responsxbxhty filmg requn*ements for the company. An.m memo dated January
24, 1983 indicates that the company purchased an insurance. policy whxch prov1des for coverage
for claims arising-out of non sudden envxronmental impairment. (See attached )

Armatron’s ownership: -

Armatron International purchased the business and assets (including the real estate) of
J.C. Carter from ITT in September of 1983. The company may have been operated as a
subsidiary of Armatron, though it should be noted that the company filed documents with the
- state identifying itself as “J.C. Carter Company, Incorporated, a division of Armatron

~ International, Incorporated.” (See attached.) For ease of reference , we will refer to the ccmpany

SmithdrMRWAITT330.01
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during Armatron’s ownership as simply “Old Carter.” Armatron owned and operated the subject
property from September of 1983 until October of 1986.

- On September 25, 1986, an agreemernt.was entered into between and among Armatron
and old Carter with a new company which was formed to receive the assets of Old Carter. For
ease of reference herein, we will refer to that company as “New Carter.” The transaction closed
on January 11, 1987. On October 1, 1986, New Carter took over operation of the subject
property. New Carter is the Company of which Mr. Veloz was a majority shareholder. The

- company was recently sold, but still operates in the same location under the name of J.C. Carter.

‘Mr. Veloz is the pnmary point of contact for New Carter, the lmmedxately pnor owner of the .
‘site. .

A Report of Haza:dous Waste Disposal dated August, 1984 for the year 1983 (attached)

contains illegible mamfest copiés, but states that “In the year ending Decerber- 1983 J.C. Carter
"~ Company, a division of Armatron Intematxonal Incorporated, disposed of an approx:mate 10,600
" gallons of hazardous substances....consisting pnmanly of machine shop coolant/lubricants and
- Jet A aviation fuel.” Armatron obvxously used solvents, since the company’s Hazardous

Substance Training Manual dated. August, 1984, (attachied) which was prepared in response to an

: mspectlon by the State, contains precautions regarding concentrated vapors of “test. solvents” and’

iarns that “used cutting oils; solvents and other fluids involved in machining: operatxons are to
be disposed of in'the underground holdmg tank provided. These fluids are not to be disposed of
in sewer systems, drains of any-type, or in/on the ground. ” A Notice of onlatlon issued to
Armatron on August 1, 1994 by the State of Cahforma Department of Health Services prompted
the preparatlon of a variety of complxance documents, including, apparently, this trammg

".manual, since there are notes in the agency ﬁles 1nd1catmg “completed first draﬁ 7 August
11984. (See attached.) - : '

Armatron had some challenges in operatmg the property in comphancc thh what were

-then still emerging environmental laws and regulauons _ A internal memo dated August 15,
- 1994, subject “Underground Waste Oil Tank” (attached) states that “In order to be in comphance

with the State of California Department of Health Services regulations in regard to hazardous’

- ‘waste materials, we must empty subject tank no less frequently than each ninety days! [emphasis

in original] Will you please make arrangements with Ken’s Oil Company, Garden Grove, -
California, to pick up the waste oil as necessary - no later than each ninety days.”

 SmithdAIRV\117330.01
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As pointed out above, the transaction in which New Carter was created closed on January
11, 1987. Prior to the closing, on October 1, 1986, New Carter took over operation of the.subject
property. New Carter is the Company of which Mr. Veloz was a majority shareholder. The
' company was recently sold, but still operates in the same location under the name of J.C. Carter.

Mr. Veloz is the pnmary point of contact for New Carter, the 1mmedrately prior owner of the
site, .

In December of 1990, in response to the Board’s direction, Delta Environmental prepared

a Chemical Use and Disposal History regarding New Carter. In that report, which was received
by the Board on December 3, 1990, the consultants described the use, storage, and disposal

- practices for petroleum and other volatile hydrocarbon and halogenated hydrocarbon compounds
used at the J.C. Carter facility, based on- records available at the facility: Information regarding
“how compounds were used was gathéred from interviews with J.C. Carter personnel. Purchase,
orders were avarlable back into 1985 and manifests were available from 1981. Both dates are
pmor to the trme when New Carter took -over operat1on of the property

Accordmg to the purchase order records, wluch date back only to 1985 nexther TCE nor

. PCE were used at the site since 1985 Purchase order recotds 1nd1cate that the last time TCA -

was purchased at the facrlxty was.in 1986 when twenty- gallons were purchased and delivered.

- TCA was used in the productionr of an m—lme pump. Parts were cleaned with TCA as some of -
the pumps would ultimately be used with liquid oxygen, wlnch canbe. The pottion of the |
business using the TCA was sold in January of 1987. Interviews with srte _personnel indicated

- that the twenty. gallons of TCA would have been consumed by operatxons ;prior to the sale. The

report also indicates use of Stoddard solvent and some other compounds. However, the chemical

constituent of concern, TCE ‘does not appear in either mamfests or purchase orders, according to
the consultant s report- Iam. enclosmg a copy of the report for ease. of reference:

| leen the above it is clear that ITT and Armatron. are responsrble parties; and given the
-level of. .expenditures thus far on the part of New Carter and Mr. Veloz personally, we

o respectfully request that those parties be held responsible for all further actions required at the

~ property. As we discussed, however, New Carter does intend to submit a workplan for an off site
investigation, pending the Boa.rd’s actxon on this request.

. SmthAIR VI 17330.01
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Please call me if you need more information or want to discuss this further.
Sincerely,

SKELL & WILMER L.L.P.

Diane R. Smith

Enclosure§

Smithd AIRV\117330.01





