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Dear Interested Parties: . ™

Subject: Response to Public Comments for Mercer Fraser Dinsmore Gravel, Van
Duzen River, Trinity County

File: Mercer Fraser Dinsmore Gravel

In 2006, the North Coast Regional Water Quality Control Board (Regional Water Board)
“publicly noticed applications for four Mercer Fraser instream gravel mining projects,
including the above-referenced project. Comments received in 2006 related to the
adequacy of the CEQA document for the project and failure by the Regional Water
Board to provide the public with sufficient opportunity to comment on the projects. Since
that time, the Regional Water Board has secured and made available to the public
copies of relevant CEQA documents for this and other Mercer Fraser projects currently
under consideration. On May 2, 2007, Regional Water Board staff posted a second
public notice for four Mercer Fraser instream gravel mining projects, including the
above-referenced project. The Regional Water Board received comments from Lynne
Saxton, with the Environmental Law Foundation and Ed Voice and Voice Family.

A number of the comments relate to general potential adverse effects of gravel mining,
rather than the Dinsmore operation specifically. Both commenting parties provided
similar (Saxton) or the same (Voice) comments as those provided for Mercer Fraser's
Essex operation on the Mad River in Humboldt County. Regional Water Board staff
provided extensive responses to those comments. Those responses that relate to
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general comments on gravel mining are hereby incorporated by reference, and we will
periodically refer to responses provided in that letter (attached).

This letter describes the comments received for the Dinsmore project, responds to
those comments, and, where applicable, describes project requirements that will be
incorporated as conditions of project approval.

1) June 8, 2007 letter from Lynne Saxton of the EnvirOnmental Law Foundation

Ms. Saxton, writing on behalf of her organization as well as the Voice Family and
Friends of Small Places, asks that the Regional Water Board deny Mercer Fraser’s
water quality application for the Dinsmore project. To support this request, Ms. Saxton
makes two main contentions, that 1) California’s Wild and Scenic Rivers Act prohibits
the Regional Board's approval of gravel mining on Wild and Scenic Rivers and 2) the
Regional Water Board must ensure that there will be no degradation to water quality.

. As discussed below, Ms Saxton supports these contentions with the following points:

a) Gravel mining has serious adverse impacts on rivers that disrupt the Van Duzen
River’s free flowing nature and its extraordinary fisheries and recreational opportunities.

b) Mercer Fraser's gravel mining operations will d|srupt the Van Duzen River's free-
flowing nature

c) Mercer Fraser’s gravel mining operations will destroy the Van Duzen River’s
extraordinary values.

Ms. Saxton references a 1997 paper by G. Mathias Kondolf, professor at UC Berkeley,
‘and a recognized expert in fluvial geomorphology, to describe a number of potential
adverse impacts associated with instream gravel mining in general. The referenced
document concludes in part that the “effects of aggregate mining should be evaluated
on a river basin scale, so that the cumulative effects of extraction on the aquatic and
riparian resources can be recognized.” Ms. Saxton also references NOAA Fisheries’
Biological Opinion conducted for the Army Corps of Engineers Letter of Permission
2004-1 for gravel mining activities in Humboldt County. S

Mercer Fraser’s Dinsmore operation is located at mile 54 on the Van Duzen River, in
Trinity County, and is overseen by Trinity County, rather than by the County of
Humboldt Extraction Review Team (CHERT). In December 2000, Trinity County
adopted a Mitigated Negative Declaration for this project. That document
acknowledges the potential for this project, in conjunction with extraction activities in
Humboldt County, to have significant cumulative impact on the Van Duzen River and,
therefore, requires that Mercer Fraser submit cross section data, overlays, and end area
gain/loss calculations to the Trinity County Planning Department each year to allow
additional monitoring of annual recruitment and to provide additional information on
impacts resulting from project implementation. Further, Trinity County notes that due to
the dynamic nature of the operations plan, annual review of proposed operations by
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Trinity County, as well as other regulatory agencies is necessary. Mercer Fraser must
submit annual operation plans to the Trinity County Planning Department prior to the
annual start of operations; this plan is subject to approval and inclusion of additional
mitigation, and Mercer Fraser may not begin operations until the plan is approved.
Finally, to allow for changes in technology and application of information gained from
continued monitoring and surveys regarding the impacts of aggregate mining to the Van
Duzen River, Trinity County has limited the use permit and reclamation plan for the
project to ten years.

Trinity County has established a process by which the short and long term impacts of
this project can be assessed individually and cumulatively, and can be reviewed
periodically and adjusted if necessary to ensure that this project will not have adverse
impacts on rivers and fish and plant habitat. The CEQA document and the mitigations
~ and conditions of approval are appropriate at this time and, as a condition of Regional

Water Board permitting mechanism for this project, staff will require that Mercer Fraser
comply with the conditions and mitigations described under Trinity County’s Mitigated
Negative Declaration for the project. The petitioners have not provided any information
regarding specific adverse impacts associated with Mercer Fraser's Dinsmore Gravel
project. 3

Ms. Saxton also notes that the CEQA document relied upon for Mercer Fraser’s
application is outdated and does not reflect the current operations. As noted above,
Trinity County requires annual review of past and proposed mining operations at the
site, and has limited the use permit and reclamation plan for the project to ten years in
order to allow for changes in technology and application of information gained from
continued monitoring and surveys. We believe that these mitigation measures help to
ensure that current operations are assessed and reflected in annual approvals by both
the County and other permitting agencies. '

With respect to this agency’s obligations under the Wild and Scenic Rivers Act, staff
finds that the project, as permitted, will not disrupt the free-flowing nature of the Van
Duzen River. The Regional Water Board will require that Mercer Fraser comply with
any Wild and Scenic River conditions imposed by other permitting agencies, including
the Army Corps of Engineers and the Department of Fish and Game, as conditions of
approval. In addition, staff have contacted the Resources Agency to advise them of the
Regional Water Board’s intent to issue permits for Mercer Fraser operations on Wild
and Scenic Rivers. If the Resources Agency notifies us of additional conditions
appropriate for inclusion in the permit for this and other gravel mining operations in Wild
and Scenic Rivers, we will amend our permits accordingly. It should be noted that the
Van Duzen River is designated Wild and Scenic up to the Dinsmore bridge in Humboldt
County. Mercer Fraser’s Dinsmore project is located further upstream in Trinity County.

Ms. Saxton contends that the Regional Board must ensure that there will be no

degradation to water quality, in part because the “Van Duzen River is an Outstanding
National Resource Water” (ONRW). This is incorrect because the Van Duzen River has
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not been designated as an ONRW. The EPA recommends three categories of water
which could be eligible for ONRW designation: waters of 1) National and State parks, 2)
wildlife refuges, and 3) exceptional recreational or ecological significance; however, this
does not require that any water body be designated. (63 Fed. Reg. at 36786.) The
Regional Water Board could consider stream segments listed under federal and state
wild and scenic rivers act for ONRW designation, which would trigger a more stringent
application of state and federal antidegradation policies. While the Van Duzen River
posses certain extraordinary values for which it was designated scenic and recreational,
is not required because of that designation. In fact, the federal government recognizes
that just because a river has been designated as wild and scenic does not mean that it
is automatically considered an ONRW. In its 1998 “Advanced Notice of Proposed
Rulemaking,” the EPA noted that “an ONRW is different from the Wild and Scenic
Rivers program administered by the Department of the Interior.” (63 Fed. Reg. 36786.)
In addition to being designated by different agencies (Wild and Scenic Rivers are
designated by Congress or the Department of Interior pursuant to the federal Wild and
Scenic Rivers Act (Act) and the ONRWSs are designated by the State or Tribe in their
water quality standards), the two laws have different purposes. The main purpose of
the Act is to keep waters free-flowing while the purpose of ONRW designation is to
maintain and protect high quality waters that constitute outstanding resources due, for
example, to their exceptional recreational or ecological significance, which can include
free-flowing water. (Id.) In addition, it is not necessary to designate the Van Duzen
River as an ONRW to ensure protection of its water quality. The Water Quality Control
Plan for the North Coast Region (Basin Plan) contains water quality standards and
obJectlves that protect water quality from degradation, including the following:
“[wlhenever the existing quality of water is better than the water quality objectives
established herein, such existing quality shall be maintained.unléss otherwise provided
by the provisions-of the State Water Resources Control Board Resolution No. 68-16.”
The General Waste Discharge Requirements (General WDRs) for gravel mining .
discharges require compliance with all Basin Plan water quality standards, regardless of
the designation of the waterbody the project is located in.

Please refer also to the discussion under c¢) and 4) on pages 4, 5, and 6 of the attached
response to comments for Mercer Fraser’s Essex operation.

2) June 8, 2007 letter from Ed Voice and the Voice Family

Mr. Voice presents comments on four Mercer Fraser operations, including the Dinsmore
site, contending that these operations are inconsistent with the intended protection of
water quality of the rivers in which they are located, and that they will result in impacts
to significant resources and degradation of the beneficial uses found therein. Mr. Voice
requests that the Regional Water Board deny Mercer Fraser’s appllcatlon for the
Dinsmore Gravel project.

The information presented in Mr. Voice's letter can be roughly divided into three parts:

1) Discussion about the Potential Adverse Impacts of Gravel Mining
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Mr. Voice presents several pages of discussion about the potential impacts of gravel
mining, referencing a number of scientific papers; however, Mr. Voice does not provide
any specific information to link this discussion to the Dinsmore project or impacts
resulting from that project, or any information to demonstrate how the Dinsmore project,
as proposed, will cause these specific impacts.” We do not believe that CEQA review
needs to be reopened for this project at this time. We acknowledge that gravel mining
can lead to the listed impacts, but believe that Trinity County’s review process for this
project, annual reviews by representatives from various permitting agencies, and the
-opportunity to allow for changes in technology and application of information gained
from continued monitoring and surveys regarding the impacts of aggregate mining to
the Van Duzen River provided by the ten year life of the current use permit and
reclamation plan reduce the potential for such impacts to occur as well as to identify and
correct situations which would create such impacts. As previously noted, Regional
Water Board permitting action will be conditioned, in part, upon Mercer Fraser’s
compliance with CEQA mitigations and conditions of approval for its County Use permit,
as well compliance with water quality-related conditions imposed by other permitting
agencies. In addition, the Regional Water Board will be increasing its own field
oversight of and involvement in the gravel mining review process.

2) Recommended Elements to be Included in a Gravel Mining Review Process

Mr. Voice encourages the Regional Water Board “to adopt more detailed guidelines .
tailored to specific physical settings and biological needs.” He presents a list of
recommendations, derived from a NOAA Fisheries publication (National Marine
Fisheries Service (NMFS) 2004: Sediment removal from freshwater salmonid habitat:
guidelines to NOAA Fisheries staff for the evaluation of sediment removal actions from
California streams), related to siting, methods, management practices, cumulative effect
review, and other elements of gravel extraction project review. The siting '
recommendations, 1-4, extend into land use planning, which is beyond the charge of the
Regional Water Board.

With respect to recommendations 5-12, the combined oversight and review by Trinity
County, DFG, NOAA Fisheries, Army Corps, and the Regional Water Board, should
individually and/or cumulatively address these issues. As noted above, the Regional
Water Board intends to become more involved with gravel mining oversight in the
future. To date, there is no information demonstrating, supporting, or establishing that
Mercer Fraser’s gravel extraction operations at Dinsmore have resulted in or will result
in adverse impacts to water quality standards. Regional Water Board staff propose to
issue a Monitoring and Reporting Program accompanying the permitting action for this
project, which will require Mercer Fraser to document and report compliance with the
permit conditions. ' -

Mr. Voice notes that the effects of gravel mining may take many years to become

evident. Regional Water Board staff expect that Trinity County’s ongoing annual
reviews of this project, as well as the CHERT’s continued review of gravel mining
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~ operations in the Van Duzen River in Humboldt County, Trinity County’s ten year review
of this project should Mercer Fraser elect to renew its Use Permit when the current
permit expires, and Humboldt County’s proposed near future review of its Program EIR
for gravel mining in the Lower Eel and Van Duzen Rivers will help to minimize the
potential for such effects as well as identify and correct situations before they have time
to develop into significant problems. \

3) Agency Obligations under the Federal and State Wild and Scenic Rivers Acts,

Mr. Voice requests that the Regional Water Board analyze the cumulative effects of this
project in conjunction with those caused by other activities located up and-downstream
of the project. Mr. Voice states that this analysis must “address the affirmative
mandates of the Wild and Scenic Rivers Act,” and consider the project’s impacts on a
watershed scale. Mr. Voice further notes that agencies proposing to license projects on
private property on rivers designated as Wild and Scenic must consult with the National
Park Service, referencing section 2(a)(ii) of the Act. Finally, Mr. Voice references the
Lower Eel PEIR, and LOP 2004-1 regarding stockpiling limitations on Wild and Scenic
Rivers.

As previously noted, Trmlty County has evaluated and continues to evaluate the effects
associated with this project, both individually and cumulatively through the CEQA
document development and its annual reviews of the project.

The Regional Water Board’s substantive mandate under the California Wild and Scenic
Rivers Act is provided in Public Resources Code section 5093.61. That section
provides: “All departments and agencies of the state shall exercise their powers granted
under any provision of law in a manner that protects the free-flowing state of each
component of the system and the extraordinary values for which each component was
included in the system.” Regional Water Board staff find that through the annual review
conducted by Trinity County and other permitting agencies, cumulative impacts are

~ adequately addressed and approval of the project will not adversely affect the values for
which the river was listed. Consultation with the Resources Agency is required only for -
the construction of a dam, reservoir, diversion, or other water impoundment facility.
(Pub. Resources Code, § 5093.56.) Even though Mercer Fraser’s projects are not
impoundment facilities, as noted earlier, Regional Water Board will require that Mercer
Fraser comply with Wild and Scenic River conditions imposed by other permitting
agencies. We have also contacted the Resources Agency to advise them of our
intention to issue permits for Mercer Fraser operations on Wild and Scenic Rivers. If
the Resources Agency notifies us of additional conditions appropriate for inclusion in the
permit for this and other gravel mining operations in Wild and Scenic Rivers, we will
amend our permits as appropriate to include those requirements. However, again, as
noted above, it does not appear that the Mercer Fraser Dinsmore project is located
within the portion of the Van Duzen River which is designated Wild and Scenic.
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The referenced section (2(a)(ii)) under the federal Act appears to discuss federal
acquisition of lands associated with designated rivers.

LOP 2004-1 limits stockpiling on gravel bars to Monday through Friday in rivers
designated Wild and Scenic. Mr. Voice indicates that this has “never been” complied
with by “any gravel extraction operation or project in Humboldt County.” This is a
requirement imposed under federal permits for those rivers that are designated Wild
and Scenic; the Regional Water Board is requiring compliance with the federal permits
as a condition of its approval. :

Mr. Voice’s letter includes attachments to “show the lack of mitigation and oversight
there is in Humboldt County from CHERT.” We have responded to those items in detail
in the attached response to comments for the Mercer Fraser Essex operation.
However, the Dinsmore Gravel project is located in Trinity County, so is not subject to
CHERT oversight. Mr. Voice has not provided any information regarding Trinity
County’s gravel mining review and oversight.

To summarize, Trinity County has considered and established a mechanism intended to
prevent the adverse impacts, individual and cumulative, associated with the Dinsmore
Gravel operation, and the present gravel mining oversight process does not violate the
California Wild and Scenic Rivers Act, though we will include in our permits and enforce
the requirement for removal of stockpiles prior to the weekend in those watercourses ,
designated as Wild and Scenic. The Regional Water Board will continue involvement in
the process and make changes to |ts permits as necessary to strengthen water quality
protection.

In conclusion, 1) while gravel mining may have historically impacted the Van Duzen
River system, staff finds no information supporting an allegation that Mercer Fraser’s
activities at the Dinsmore site have or will have adverse impacts on water quality,

plants, or fish habitat in the Van Duzen River; 2) the CEQA document for this project is
adequate, and mitigations will be incorporated as conditions of Regional Water Board
approval; 3) the General WDRs do afford an appropriate level of protection of water
quality and beneficial uses, and a Monitoring and Reporting Program should be added
to permitting actions taken under these General WDRs in order to document and report

" compliance; and 4) Petitioners have not provided any information to suggest that water -
quality certification is inappropriate for Mercer Fraser’s Dinsmore site. '

Therefore, Petitioners’ request to deny water quality certification and approval to
operate under the Regional Water Board’s General WDR is declined. However, the
questions and concerns raised by the Petitioners with respect to this project application
as well as the other four Mercer Fraser applications currently under consideration have
helped the Regional Water Board identify areas in which to improve and strengthen
project review and permitting procedures, as well increase the level of involvement in
gravel mining oversight in Humboldt and Trinity-counties. The conditions and
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requirements by Regional Water Board permitting action will ensure that Mercer
Fraser’s activities at the Dinsmore site comply with applicable water quality standards.

On June 21, 2005, the Regional Water Board, in a public meeting, heard and
considered all comments pertaining to, and ultimately adopted the General WDRs. On
January 18, 2006, and again on May 2, 2007, the Regional Water Board provided a
noticed 30-day (extended to 36-day) public comment period for Mercer Fraser's
Dinsmore site. The public comments received do not raise site-specific issues
associated with the Mercer Fraser Dinsmore site that are of a complex or controversial
nature that would warrant an individual permitting hearing; most of the comments raised
pertain to the potential adverse impacts of instream gravel mining in general, more
appropriately addressed in County planning efforts.” Therefore, staff do not propose
holding a public hearing for the permitting action for this prolect :

Staff appreciate your comments and interest in this matter. If you have any questions or
comments, please contact me at (707) 576-2350.

Sincerely,-

Diana Henrioulle
Chief, Nonpoint Source Unit

Attachment: (August 24, 2007 letter responding to comments received on Mercer Fraser
Essex Operaton)

cc:  Mark Benzinger, Mercer Fraser Company
Kathleen Hitt, Trinity County Planning Department
Jeff Anderson, Diepenbrock Harrison

082807 _DH_Response to Comments_Dinsmore.doc
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September 14, 2007

Environmental Law F'oundatibn
1736 Franklin Street, 9 Floor
Oakland, CA 94612

The Voice Family
33 Rivercrest Dr.
PO Box 580 .
Garberville, Ca. 95542

Kristen Lark

Environmental Projects Director
Friends of Small Places

P.O. Box 1181

Blue Lake, CA 95525

Dear Interested Parties:
Subject: Response to Public Comments for Mercer Fraser Operations at the Sandy
Prairie/Canevari Bars in the Lower Eel River and Willow Creek/McKnight

Bars in the Trinity River, Humboldt County

Files: Mercer Fraser Sandy Prairie/Canevari and Willow Creek/McKnight
Operations : ‘

In 2006, the North Coast Regional Water Quality Control Board (Regional Water Board)
publicly noticed applications for the two above-referenced Mercer Fraser instream
gravel mining projects. Comments received in 2006 related to the adequacy of the
CEQA document for the project, failure by the Regional Water Board to provide the
public with sufficient opportunity to comment on the projects, and concerns related to
activities occurring in rivers designated as Wild and Scenic. Since that time, the
Regional Water Board has secured and made available to the public copies of relevant
CEQA documents for this and other Mercer Fraser projects currently under
consideration. On May 2, 2007, Regional Water Board staff posted a second public
notice for four Mercer Fraser instream gravel mining projects, including the Sandy

" Prairie/Canevari and Willow Creek/McKnight projects. The Regional Water Board
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received comments from Lynne Saxton, with the Environmental Law Foundation; Ed
Voice and Voice Family; and Kristen Lark, with Frlends of Small Places.

A number of the comments relate to general potential adverse effects of gravel mining, -
rather than specific Mercer Fraser operations. Two commenting parties provided similar -
comments as those provided for Mercer Fraser's Essex operation on the Mad Riverin
Humboldt County and Mercer Fraser’'s Dinsmore operation in Trinity County. Regional
Water Board staff provided extensive responses to those comments. Those responses
that relate to general comments on gravel mining are hereby incorporated by reference,
and we will periodically refer to responses provided in those letters (attached).

In addition, because the bulk of the comments received and issues discussed for the
two subject operations are the same or similar, we are combining the response. Where
comments vary between operations, we will so note and respond to the comments ‘
separately within this letter.

1) June 8, 2007 letter from Lynne Saxton of the Environmental Law Foundation

Ms. Saxton, writing on behalf of her organization as well as the Voice Family and
Friends of Small Places, asks that the Regional Water Board deny Mercer Fraser's
water quality applications for the Sandy Prairie/Canevari and Willow Creek/McKnight
projects. Ms. Saxton makes two main contentions: 1) California’s Wild and Scenic
Rivers Act prohibits the Regional Water Board’s approval of gravel mining; and 2) the
Regional Water Board must ensure that there will be no degradation to water quality. .
As discussed below, Ms. Saxton supports these contentions with the following points:

a) Gravel mining has serious adverse impacts on rivers that disrupt the Eel and Trinity
Rivers’ free flowing natures and their extraordinary fisheries and recreational
opportunities. ‘

b) Mercer Fraser's gravel mining operations will disrupt the Eel and Trinity Rivers’ free-
flowing natures

c) Mercer Fraser’s gravel mining operations will destroy the Eel and Trinity Rivers’
extraordinary values.

Ms. Saxton references a 1997 paper by G. Mathias Kondolf, professor at UC Berkeley,
and a recognized expert in fluvial geomorphology, to describe a number of potential
adverse impacts associated with instream gravel mining in general. The referenced
document concludes in part that the “effects of aggregate mining should be evaluated

on a river basin scale, so that the cumulative effects of extraction on the aquatic and
riparian resources can be recognized.” Ms. Saxton also references NOAA Fisheries’
Biological Opinion conducted for the Army Corps of Engineers Letter of Permission
2004-1 for gravel mining activities in Humboldt County.
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- September 14, 2007

As noted in our response to comments for the Mercer Fraser Essex project, Humboldt
County evaluates the effects of instream gravel mining on a river basin scale throughout
the County. In the Program Environmental Impact Report for Gravel Removal from the
Mad River, certified May 31, 1994 (PEIR), the County reviewed the individual and
cumulative potential adverse impacts, as well as the historic effects associated with
instream gravel mining in the Mad River, to identify potential morphological effects of
instream gravel mining including bed degradation impacts to structures, aquatic habitat,
ground water, bank stability, channel capacity, and river resources.

In conjunction with the PEIR process, and as a mitigation measure to address
potentially significant impacts associated with gravel mining activities, the County
elected to establish a Mad River Scientific Design and Review Committee (SDRC). The
SDRC program was established in part “to assure that changes in dynamic equilibrium
and channel stability resulting from gravel mining are minimized” and “to safeguard
fishery habitat and reduce any adverse aggregate mining-related cumulative or future
impacts to a level of insignificance.” The SDRC was renamed the CHERT (Humboldt
County Extraction Review Team) in 1996 when the team’s responsibility was expanded
to include instream mining throughout Humboldt County. Companies wishing to
conduct instream gravel mining in Humboldt County in a given year must participate in
the CHERT review process. As described in the Mad River PEIR, the County’s intent is
to manage the extraction reach of the river system as a unit, and the CHERT review
process includes an annual review of the “effects of past management decisions and

- extraction operations,” including site-specific extraction-related concerns; pre-extraction
onsite visits by CHERT and various permitting agencies to review site conditions and
extraction proposals and to develop site-specific prescriptions for a given year's
extraction, and post-extraction.review.

Ms. Saxton notes that NOAA'’s Biological Opinion for Letter of Permission 2004-1
expresses concern regarding CHERT’s use of the mean annual recruitment (MAR) in
estimating sustainable yields for gravel extraction in a reach. On page 53 of that
Biological Opinion, NOAA notes that from 1997 to 2003, the average approved
extraction volumes for the Eel and Van Duzen River were 48% of the median value of
MAR for the Van Duzen River. Further, NOAA noted that documented channel -
degradation in the lower Eel River was likely the result of two factors; the large volumes
of sediment annually removed from the extraction reach prior to the CHERT process
and channel recovery following the 1964 flood event. On page 102, NOAA discusses
the general effectiveness of the CHERT process, and notes that “combined with the
project standards and limitations found in LOP 2004-1, the CHERT review and
recommendation process will be effective at reducing effects to salmonids and their
habitat.”

As noted in our response to comments for Mercer Fraser's Essex operation, by using
the CHERT, Humboldt County has established a mechanism/ process by which
changes within the river system as well as within individual operations from year to year
can be assessed on an individual and cumulative basis, and which can be incorporated
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into an ongoing assessment of trends in river health and conditions with respect to past
years. NOAA notes that processes such as the CHERT that rely in large part on
professional judgment can result both in mistakes and successes. The CHERT has .
retained the same four members, recognized experts in their various fields, since its
inception, and this has allowed the team as a whole to observe and learn from the
effects of their various recommendations from year to year. The CHERT continues to
build a familiarity with the behavior and characteristics of the various rivers and
individual extraction areas which they review. In addition, the body of data that is
developed each year for the multiple gravel mining operations within each river system
will help to provide the information necessary for a more thorough analysis and
revisions, if necessary, to the gravel mining review process. As noted in our response
to comments for Essex, Humboldt County has indicated that it will be reviewing the
PEIR for the Mad River in the near future, after which |t will review gravel mining
throughout the rest of the County.

We have not been provided with any specific information at this time which
demonstrates that Mercer Fraser’s gravel extraction activities within Humboldt County
are creating adverse impacts to water quality or beneficial uses. At this time, we believe
that the upcoming County review will provide an opportunity to review the greater
watershed wide effects associated with gravel mining, and that this will provide a more
suitable forum in which to discuss general concerns related to gravel mining and
Humboldt County’s gravel mining review process The CEQA document and the
mitigations and conditions of approval for both subject projects (including the application
of CHERT review to gravel mining projects in the Lower Eel River beginning in 1996)
are appropriate at this time and, as a condition of Regional Water Board permitting
mechanism for this project, staff will require that Mercer Fraser comply with the
- conditions and mitigations described under Humboldt County’s respective .
environmental documents, as well as with annual recommendations prowded by the
CHERT.

With respect to the Regional Water Board's obligations under the Wild and Scenic
Rivers Act, staff finds that the projects, as permitted, will not disrupt the free-flowing
natures of either the Lower Eel or the Trinity Rivers. The Regional Water Board will
require that Mercer Fraser comply with any Wild and Scenic River conditions imposed
by other permitting agencies, including the Army Corps of Engineers and the
Department of Fish and Game, as conditions of approval. In addition, staff have
contacted the Resources Agency to advise them of the Regional Water Board’s intent to
issue permits for Mercer Fraser operations on Wild and Scenic Rivers. If the Resources
Agency notifies us of additional conditions appropriate for inclusion in the permit for this
and other gravel mining operations in Wild and Scenic Rivers, we will amend our
permits -accordingly. :

Ms. Saxton contends that the Regional Water Board must ensure that there will be no

~ degradation to water quality, in part because the Eel and the Trinity Rivers are
Outstanding National Resource Waters (ONRW). This is incorrect because neither the
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Eel nor the Trinity River have been designated as an ONRW. The EPA recommends
three categories of waters which could be eligible for ONRW designation: waters of 1)
National and State parks, 2) wildlife refuges, and 3) exceptional recreational or
ecological significance; however, this does not require that any water body be
designated. (63 Fed. Reg. at 36786.) The Regional Water Board could consider
stream segments listed under federal and state wild and scenic rivers acts for ONRW
designation, which would trigger a more stringent application of state and federal
antidegradation policies. While the Eel and Trinity Rivers possess certain extraordinary
values for which they were designated scenic and recreational, ONRW designation is
not required because of that designation. In fact, the federal government recognizes
that just because a river has been designated as wild and scenic does not mean that it
is automatically considered an ONRW. In its 1998 “Advanced Notice of Proposed
Rulemaking,” the EPA noted that “an ONRW is different from the Wild and Scenic
Rivers program administered by the Department of the Interior.” (63 Fed. Reg. 36786.)
In addition to being designated by different agencies (Wild and Scenic Rivers are
designated by Congress or the Department of Interior pursuant to the federal Wild and
Scenic Rivers Act (Act) and the ONRWSs are designated by the State or Tribe in their
water quality standards), the two laws have different purposes. The main purpose of
the Act is to keep waters free-flowing while the purpose of ONRW designation is to
maintain and protect high quality waters that constitute outstanding resources due, for
example, to their exceptional-recreational or ecological significance, which can include
free-flowing water. (Id.) In addition, it is not necessary to designate the Eel or the
Trinity Rivers as ONRWs to ensure protection of their water quality. The Water Quality
Control Plan for the North Coast Region (Basin Plan) contains water quality standards
and objectives that protect water quality from degradation, including the following:
“[w]henever the existing quality of water is better than the water quality objectives
established herein, such existing quality shall be maintained unless otherwise provided
by the provisions of the State Water Resources Control Board Resolution No. 68-16."
The General Waste Discharge Requirements (General WDRs) for gravel mining
discharges require compliance with all Basin Plan water quality standards, regardless of
the designation of the waterbody the project is located in.

Please refer also to the discussion under ¢) and 4) on pages 4, 5, and 6 of the attached
response to comments for Mercer Fraser’s Essex operation.

2) June 8, 2007 letter from Ed Voice and the Voice Family

Mr. Voice presents comments on four Mercer Fraser operations, including the two
subject sites, contending that these operations are inconsistent with the intended
protection of water quality of the rivers in which they are located, and that they will result
in impacts to significant resources and degradation of the beneficial uses found therein.
Mr. Voice “strongly recommends denial of” Mercer Fraser’s application for these
projects. ‘
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We have provided extensive responses to Mr. Voice's letter in our response to
comments for the Essex operation. Mr. Voice’s letter does not provide any additional
specific comments or recommendations with respect to either the Sandy
Prairie/Canevari or the Willow Creek/McKnight project sites. Therefore, we refer the
reader to the attached response to comments for Essex and note that our responses
remain the same with respect to Mercer Fraser’s activities in the Eel and Trinity Rivers.
‘As noted in our response to comments for the Essex project, we intend to maintain an
increased level of participation in the CHERT process and to require that Mercer Fraser
comply with CHERT recommendations. If we observe violations of those requirements
or identify/confirm adverse impacts to water quality and/or beneficial uses associated
with Mercer Fraser’s activities at these or other sites within our Region, we will take
appropriate action.

3) May 30, 2006 Letter from Kristen Lark of Friends of Small Places

Kristen Lark, representing Friends of Small Places, provides comments regarding four
Mercer Fraser projects. Many of Ms. Lark’s comments reflect those provided by Ms.
‘Saxton, with respect to antidegradation and Wild and Scenic issues, and we believe that
we have adequately responded to those concerns in our response to Ms. Saxton’s
comments. Ms. Lark also expresses concern regarding water quality concerns related
to stockpiling of contaminated soil at Mercer Fraser facilities, and requests that the 401
permit for the Sandy Prairie site disallow the stockpiling or use of contaminated soils in
asphalt production or for any other activity.

Based on recent inspections at the Sandy Prairie and other Mercer Fraser sites, we
understand that Mercer Fraser does not receive or stockpile contaminated soil. Further,
Mercer Fraser has indicated that contaminated soils generated onsite due to equipment
leaks and fluid spills are scraped up, placed in 55 gallon drums, and disposed of
through Chico Drain Oil. We note that Mercer Fraser is subject to, and must comply
with, the requirements of the NPDES General Stormwater Permit for Industrial
Activities. Onsite pollutant sources must be identified in the Stormwater Pollution
Prevention Plan, and discharge of polluted runoff to receiving waters must be prevented
throughout the year. Provided Mercer Fraser stores materials in a manner which avoids
discharges and/or adverse impacts to receiving waters, we cannot prevent Mercer
Fraser from incorporating such materials into its asphalt.

In summary, 1) while gravel mining may have hlstoncally impacted river systems in
Humboldt County, staff finds no information supporting an allegation that Mercer

. Fraser’s activities at the Sandy Prairie/Canevari or Willow Creek/McKnight sites have or
will have adverse impacts on water quality, plants, or fish habitat in the Eel or Trinity
Rivers; 2) the CEQA documents for these projects are adequate, and
mitigations/conditions of approval will be incorporated as conditions of Regional Water

~ Board approval; 3) the General WDRs afford an appropriate level of protection of water -
quallty and beneficial uses, and a Monitoring and Reporting program should be added
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to permitting actions taken under these General WDRs in order to document and report
compliance; 4) permitting actions taken at this time do not violate the Wild and Scenic
Rivers Act; and 5) commenters have not provided any information to suggest that water
quality certification is inappropriate for Mercer Fraser's Sandy Pralrle/Canevarl or Willow
Creek/McKnight sites.

Therefore, the request to deny water quality certification and approval to operate under
the Regional Water Board’s General WDR is declined. However, the questions and
concerns raised with respect to these projects have helped the Regional Water Board
identify areas in which to improve and strengthen project review and permitting
procedures, as well increase the level of involvement in gravel mining oversight in
Humboldt County. The conditions and requirements by Regional Water Board
permitting action will ensure that Mercer Fraser’s activities at the Sandy
Prairie/Canevari and Willow Creek/McKnight sites comply with applicable water quality
standards.

On June 21, 2005, the Regional Water Board, in a public meeting, heard and

- considered all comments pertaining to the General WDRs, and ultimately adopted the
General WDRs. On January 18, 2006, and again on May 2, 2007, the Regional Water
Board provided a noticed 30-day (extended to 36-day) public comment period for both
of the subject sites. The public comments received do not raise site-specific issues
associated with the either site that are of a complex or controversial nature that would
warrant an individual permitting hearing; most of the comments raised pertain to the
potential adverse impacts of instream gravel mining in general, more appropriately
addressed in County planning efforts. Therefore, staff do not propose holding a public
hearing for the permitting action for this project.

Staff appreciate your comments and interest in this matter. If you have any questions or
comments, please contact me at (707) 576-2350.

Sincerely,

Diana Henrioulle
- Chief, Nonpoint Source Unit

Enclosure: Response to Comments for Mercer Fraser Essex Project

cc.  Mark Benzinger, Mercer Fraser Company
Kirk Girard, Humboldt County Planning Department
Jeff Anderson, Diepenbrock Harrison

091407_DH_Response to Comments_SandyWillow.doc

California Environmental Protection Agency

Recycled Paper



ATTACHMENT Q



California Regional Water Quality Control Board

\‘ ., North Coast Region

John W. Corbett, Chairman

. : www.waterboards.ca.gov/northcoast
Linda S. Adams 5550 Skylane Boulevard, Suite A, Santa Rosa, California 95403 ' Arnold

. Secretary for . Phone: (877) 721-9203 (toll free) « Office: (707) 576-2220 « FAX: (707) 523~ 0135 Schwarzenegger
Environmental Protection . Governor

September 21, 2007

Environmental Law Foundation
1736 Franklin Street, 9" Floor
Oakland, CA 94612

The Voice Family

33 Rivercrest Dr. -
PO Box 580
Garberville, Ca. 95542

Kristen Lark

Environmental Projects Dlrector
Friends of Small Places

P.O. Box 1181

Blue Lake, CA 95525

Nadananda
Friends of the Eel River
nada@eelriver.or

Déar Interested Parties:

Subject: Response to Public Comments for Mercer Fraser Operations at Cooks
Valley in the South Fork Eel River, Humboldt County

Files: Mercer Fraser Cooks Valley Operation

In 2006, the North Coast Regional Water Quality Control Board (Regional Water Board)
" publicly noticed applications for the above-referenced Mercer Fraser instream gravel
mining project. Comments received in 2006 related to the adequacy of the CEQA
document for the project, failure by the Regional Water Board to provide the public with
sufficient opportunity to comment on the projects, and concerns related to activities
occurring in rivers designated as Wild and Scenic. Since that time, the Regional Water
Board has secured and made available to the public copies of relevant CEQA
documents for this and other Mercer Fraser projects currently under consideration. On
May 24, 2007, Regional Water Board staff posted a second public notice for the Cooks
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Valley project. The Regional Water Board received comments from Lynne Saxton, with
the Environmental Law Foundatlon Ed VOlce and Voice Famlly, and Nadananda with
Friends of the Eel River

‘A number of the comments relate to general potential adverse effects of gravel mining,
rather than specific Mercer Fraser operations. Two commenting parties (Saxton and
Voice) provided similar comments as those provided for Mercer Fraser’s Willow
Creek/McKnight project on the Trinity River and Sandy Prairie/Canevari on the Eel
River, both in Humboldt County. Regional Water Board staff provided extensive
responses to those comments, and we incorporate by reference our responses to those
comments with respect to this project on the South Fork Eel River. A copy of these
responses is attached.

Both Saxton and Voice provided additional specific comments with respect to the CEQA -
document and conditional use permit for this project, and the third party, Nadananda,
expressed specific concerns related to the seasonal crossings proposed for this project.
This letter responds to these specific concerns as follows:

1. Lynne Saxton, Environmental Law Foundation, June 22, 2007

Ms. Saxton notes that “The Regional Water Board Cannot Approve a 401 Water
Quality Certification of Mercer Fraser's Cooks Valley Facility because it is
Operating Without a Valid Conditional Use Permit.” She notes that under the
U.S. Army Corps of Engineers’ Letter of Permission (LOP) 2004-1, gravel mining
operations are precluded from coverage under the LOP if they do not have a
conditional use permit. She indicates that Mercer Fraser last received a
Conditional Use Permit from Humboldt County in 1988, and that the CUP expired
in 1998.

Response: In order for the Regional Water Board to take a discretionary
permitting action, a project must be in compliance with CEQA. Furthermore, the
permitting action for this project will be conditioned in part upon Mercer Fraser
complying with other permits issued by this agency as well as with requirements
imposed by permits from other agencies for protection of water quality and
beneficial uses. However, the Regional Water Board’s permitting action itself is
not contingent upon the existence or validity of permits from other agencies. ltis
Mercer Fraser’s responsibility to ensure that it has all necessary permits in.order
to operate this project, and the lack of any county permit is subject to
enforcement by the county.

Ms. Saxton notes that the 1988 Negative Declaration prepared for this project is
outdated and does not reflect current operations. In fact, both the 1988 Negative
Declaration prepared by Humboldt County and the 2002 Negative Declaration
prepared by Mendocino County do reflect the current operations at the site, that
is, continued extraction and processing of 20,000 cubic yards of gravel from
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specific gravel bars in the Eel River in each County. The proposed project is not
changing. While the 1988 Humboldt County CEQA document does not include a

" requirement for annual cross section and mining plan review, the 2002
Mendocino County CEQA document does and, in 1996, Humboldt County
instituted the use of the CHERT review process throughout the County, including
at this site. Regional Water Board staff find that the current CEQA documents,
with the addition of the CHERT oversight in Humboldt County are sufficient for
permitting action at this time.

2. Ed Voice, Voice Family, June 22, 2007

Mr. Voice makes six points regarding the 1988 Humboldt County CEQA
document. '

a. The Conditional Use Permit expired in 1998.

Response: It should be noted that the CEQA document does not
automatically expire when the CUP expires. In addition, please note our
response, above, to Ms. Saxton.

b. Mercer Fraser was denied vested rights by Humboldt County

Response: Agaln note our response to Ms. Saxton, above. The Reglonal
Water Board’s permitting action is not contingent upon the eX|stence
and/or validity of permits from other agencies.

C. The Humboldt CEQA document mentions mining activities in both
Humboldt and Mendocino Counties.-

Response: The pfoject site straddles the Humboldt/Mendocino County
line, and gravel extraction occurs on bars within each County.

d. There is no State Clearinghouse number for the 1988 Humboldt County
CEQA document. _

'Response CEQA documents may be filed either with the County clerk or
the State Clearinghouse. CEQA documents filed with County clerks do
not receive State Clearinghouse numbers.

e. There were a number of comments/questions on the CEQA document
from various agencies which did not appear to be addressed in the final
CEQA document.

Response: The lead agency is not necessarily required to make changes
based upon comments received during the public comment period.
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f. Why is paperwork from Mendocino County included in with the 1988
Humboldt County CEQA document?

Response: It appears both from the 1988 Humboldt CEQA as well as the
2002 Mendocino County document, that the counties made an effort to
coordinate their permit oversight for this operation. The Mendocino
County CEQA document includes a number of condltlons of approval that
reference or involve Humboldt County.

In summary, the status of the conditional use permit does not affect the validity of the
CEQA document for this project, nor does it prevent the Regional Water Board from
taking a permitting action; it is the responsibility of the discharger to acquire all
necessary permits. Further, because the project is occurring in two counties, our
permitting action covers activities in both counties and, therefore, must be based on
valid CEQA documents for both counties. Finally, at this time, we find both CEQA
documents, together with oversight by CHERT as instituted by Humboldt County in
1996, to be adequate at this time. ‘

3. Nadananda, Friends of the Eel River, May 25, 2007

Nadananda inquired as to whether both Mercer Fraser and Reggae on the River
would be installing bridges, making a total of four bridges and, if so, whether this
would cause a greater impact to the other side of the river, especially if used by
people attending the annual Reggae music event.

Response: We understand that Mercer Fraser will be using one 60 foot rail car as
a temporary crossing at multiple sites, so at any given time, there will only be one
Mercer Fraser crossing in place, or a total of three bridges. The Reggae event
(called Reggae Rising, this year) has already occurred, so attendees will not be
using Mercer Fraser’s crossing. Both the Mercer Fraser and the Reggae
crossings must comply with installation and removal requirements in LOP 2004-
1.

The request to deny water quality certification and approval to operate under the
Regional Water Board’s General WDR is declined. Staff appreciate the thoughtful
comments provided on this and other Mercer Fraser projects, and as noted in other
responses to comments, we believe that the questions and concerns raised with respect
to these projects have helped the Regional Water Board identify areas in which to
improve and strengthen project review and permitting procedures, as well increase the
level of involvement in gravel mining oversight in Humboldt and Mendocino Counties.
The conditions and requirements by Regional Water Board permitting action will ensure
that Mercer Fraser’s activities at the Cooks Valley site comply with applicable water
quality standards. '
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On June 21, 2005, the Regional Water Board, in a public meeting, heard and

considered all comments pertaining to the General WDRs, and ultimately adopted the
General WDRs. On January 18, 2006, and again on May 24, 2007, the Regional Water
Board provided a noticed 30-day public comment period for this site. The public '
comments received do not raise site-specific issues associated with the site that are of

a complex or controversial nature that would warrant an individual permitting hearing;
most of the comments raised pertain to the potentlal adverse impacts of instream gravel
mining in general, more appropriately addressed in County planning efforts. Therefore,
staff do not propose holding a public hearing for the permitting action for this project.

Staff appreciate your comments and interest in this matter. . If you have any questions or
comments, please contact me at (707) 576-2350.

Sincerely,

Diana Henrioulle
Chief, Nonpoint Source Unit

Enclosure: Response to comments for Sandy Prairie/Canevari and Willow
Creek/McKnight and response to comments for Essex

Monitoring and Reporting Order Number (R1-2007-0088) for Mercer Fraser Cooks
Valley Gravel Extraction Operations .

cc:  Mark Benzinger, Mercer Fraser Company
Kirk Girard, Humboldt County Planning Department

John Speka, Mendocino County Department of Planning and Bundlng Services
Jeff Anderson, Diepenbrock Harrison

092107_DH_Response to Comments_Cooks.doc
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Environmental Law Foundation
1736 Franklin Street, 9" Floor
Oakland, CA 94612

The Voice Family

33 Rivercrest Dr.

PO Box 580
Garberville, Ca. 95542

Kristen Lark

Environmental Projects Director
Friends of Small Places

P.O. Box 1181

Blue Lake, CA 95525

Dear Interested PartieS'

Subject: Response to Public Comments for Mercer Fraser Essex Operatlon Mad -
River, Humboldt County

File: Mercer Fraser Essex Operation

In 2006, the North Coast Regional Water Quality Control Board (Regional Water Board)
publicly noticed applications for four Mercer Fraser instream gravel mining projects,
including the above-referenced project. Comments received in 2006 related to the
adequacy of the CEQA document for the project and failure by the Regional Water
Board to provide the public with sufficient opportunity to comment on the projects. Since
that time, the Regional Water Board has secured and made available to the public
copies of relevant CEQA documents for this and other Mercer Fraser projects currently
under consideration. On May 2, 2007, Regional Water Board staff posted a second
public notice for four Mercer Fraser instream gravel mining projects, including the
above-referenced project. The Regional Water Board received comments from Lynne
Saxton, with the Environmental Law Foundation; Ed Voice and Voice Family; and
Kristen Lark, with Friends of Small Places. -
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A number of the comments relate to general potential adverse effects of gravel mining,
rather than the Essex operation specifically. Regional Water Board staff have
considered all comments received, both in reviewing the project and in developing
conditions and requirements for this specific project. This letter describes the
comments received, responds to those comments, and, where applicable, describes
project requirements that will be incorporated as conditions of project approval.

1) June 8, 2007 letter from Lynne Saxton of the Environmental Law Foundation

Ms. Saxton, writing on behalf of her organization as well as the other two parties noted
above, asks that the Regional Water Board either deny Mercer Fraser’'s water quality
application for the Essex project or require that Mercer Fraser “implement protection
measures above and beyond Best Management Practices.” To support this request,
Ms. Saxton makes four contentions, namely: 1) gravel mining has serious impacts on
the Mad River's water quality and fish and plant habitat; 2) the CEQA document is
outdated and does not reflect the current operations; 3) the Regional Water Board'’s
General Waste Discharge Requirements for gravel mining discharges do not provide
the level of protection necessary to avoid further degradation of the Mad River; and 4)
the Regional Water Board cannot certify that Mercer Fraser’s operation will meet State
water quality standards given the impacts of its operation and Mercer Fraser’s pattern
and practice of noncompliance with federal requirements. Each of these contentions is
discussed further below.

a) Gravel Mining has'Sérious Impacts on the Mad River's Water Quality and Fish and
Plant Habitat

Ms. Saxton references a 1997 paper by G. Mathias Kondolf, professor at UC Berkeley,
and a recognized expert in fluvial geomorphology, to describe a number of potential
adverse impacts associated with instream gravel mining in general. The referenced
document concludes in part that the “effects of aggregate mining should be evaluated
on a-river basin scale, so that the cumulative effects of extraction on the aquatic and
riparian resources can be recognized.”

Based on a review of the entire record, Humboldt County in fact does evaluate the
effects of instream gravel mining on a river basin scale not only on the Mad, but
throughout the County. In the Program Environmental Impact.Report for Gravel
Removal from the Mad River, certified May 31, 1994 (PEIR), the County reviewed the
individual and cumulative potential adverse impacts, including those raised by Ms.
Saxton, as well as the historic effects associated with instream gravel mining in the Mad
River, to identify potential morphological effects of instream gravel mining including bed
degradation impacts to structures, aquatic habitat, ground water, bank stability, channel
capacity, and river resources. In conjunction with the PEIR process, and as a mitigation
measure to address potentially significant impacts associated with gravel mining
activities, the County elected to establish a Mad River Scientific Design and Review
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Committee (SDRC). The SDRC program was established in part “to assure that
changes in dynamic equilibrium and channel stability resulting from gravel mining are
minimized” and “to safeguard fishery habitat and reduce any adverse aggregate mining-
related cumulative or future impacts to a level of insignificance.” The SDRC was
renamed the CHERT (Humboldt County Extraction Review Team) in 1996 when the
team’s responsibility was expanded to include instream mining throughout Humboldt
County. Companies wishing to conduct instream gravel mining in a given year must
participate in the CHERT review process. As described in the PEIR, the County’s intent
“is to manage the extraction reach of the river system as a unit, and the CHERT review
process includes an annual review of the “effects of past management decisions and
extraction operations,” including site-specific extraction-related concerns; pre-extraction
~ onsite visits by CHERT and various permitting agencies to review site conditions and
extraction proposals and to develop site- specmc prescriptions for a given year’'s
extraction, and post-extractlon review.

Ms. Saxton cites an August 13, 2004 Biological Opinion by NOAA Fisheries to suggest
that the CHERT's recommendations for extraction rates within the Mad River system
may lead to deleterious effects; however, NOAA Fisheries notes that cross-section data
for the ten years leading up to the issuance of the Biological Opinion showed channel
aggradation in the lower portion of the Lower Mad River, where the Essex site is
located. Based on those observations, NOAA Fisheries did not expect that salmonid
populations would be adversely affected in the action area by habitat changes resulting
from channel degradation. In the Conservation Recommendations (page 160 of the
Biological Opinion), NOAA notes that the lower portions of the Mad River are “less
sensitive to extraction” and that future volume allocations for gravel extraction should
reflect the different response of each section of the Mad River.

A 2005 study by CHERT (County of Humboldt Extraction Review Team (CHERT)
Historical Analyses of the Mad River: 1993-2003), also reviewed the changes in the
Mad River over the first ten years of CHERT oversight, and reported that “[T]he Mad
River has undergone significant geomorphic changes since 1992.” Using extensive
cross section and air photo data sets and exploring the possible relationships to gravel
extraction, the report concludes that “under current conditions, overall “zero effect”
extraction on the Mad River is on the order of 85,000 yd3/year for the upstream reach
and 50,000 — 70,000 yd3/year for the downstream reach, or a total of 135,000 —
155,000 yd3/year for the entire river. Given the uncertainties in this approach, the
current average extraction of 175,000 yd3/year is not unreasonable, but certainly
appears to be an upper limit. The 270,000 yd3/year that Kondolf and Lutrick (2001)
suggest might be extracted appears much too high, while the 112,000 yd3/year
suggested by Knuuti and McComas (2003) is probably unnecessarily low.”

Ms. Saxton contends that Mercer Fraser’s proposed operations at Essex will “further

degrade the water quality and habitat” of the Mad River; however, she provides no
specific evidence to indicate that Mercer Fraser’s past operations at Essex have
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degraded water quality and habitat, nor that its continued operations will do so.
Available specific information suggests that this section of the river is not showing
adverse impacts associated with recent gravel mining operations; we have not been
provided with evidence that the presently proposed operations conducted under the
current review process will have “serious impacts on water quality and fish and plant
habitat.”

b) The CEQA Document Relied Upon for Mercer Fraser's Appllcatlon is Outdated and
Does Not Reflect the Current Operations

Ms. Saxton states that an environmental impact study that was conducted 13 years ago
“cannot possibly prescribe mitigation measures that are sufficient to the present day,”
and requests that the Regional Water Board make the finding that the document
outdated and inadequate.. This finding is not necessary.

By using the CHERT, Humboldt County has established a mechanism/ process by
~ which changes within the river system as well as within individual operations from year
to year can be assessed on an individual and cumulative basis, can be incorporated into
an ongoing assessment of trends in river health and conditions with respect to past
years, and thereby keep the primary mitigation identified in the 13 year old document
dynamic and current. The CHERT has retained the same four members, recognized
experts in their various fields, since its inception, which has provided the additional
benefit of allowing the team as a whole to observe and learn from the effects of their
various recommendations from year to year and to continue to build a familiarity with the
behavior and characteristics of the various rivers and individual extraction areas which
they review.

Regional Water Board staff find no information to support a determination at this time
that the CEQA document is inadequate for the Essex project. Humboldt County may
initiate an update of the PEIR in the next several months. In addition, the U.S. EPA is
currently developing a TMDL for the Mad River, through which process it will be
evaluating available information regarding sediment impacts, from all sources, to water
quality and beneficial uses in the Mad. Interested parties are encouraged to participate
in, and comment on, both these processes. The Regional Water Board may revise the
permitting mechanisms for gravel mining and other activities to reflect any new findings,
conditions, or recommendations resulting from those processes.

c¢) The Regional Water Board’s General Waste Discharge Requirements for gravel
mining Discharges (General WDRs) Do Not Provide the Level of Protection Necessary
to Avoid Further Degradation of the Mad River

Ms. Saxton asserts that the Regional Water Board’s General WDRs for gravel mining
allow degradation of habitat of rare, threatened, or endangered species, and cumulative
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adverse impacts to water quality. Ms. Saxton also asserts that the General WDRs do
not provide the level of analysis required to protect the river and habitat.

The General WDR requirement that a project not contribute to a significant cumulative
adverse impact reflects the CEQA determination presented earlier in the document; this
language is consistent with CEQA and State guideline requirements for Negative
Declarations. Projects enrolled under the General WDRs must comply with Basin Plan

‘water quality standards, as well as the State Water Code and the Clean Water Act.

Finally, applicants seeking coverage under the General WDRs must submit a report of
waste discharge for their project and “as a precondition, have achieved compliance with
CEQA.” Mitigation measures identified in the CEQA document are incorporated as
conditions of approval for the project. Project applications undergo individual review by -

. staff prior to enroliment under the General WDRs.

The General WDRs do provide the level of protection necessary to avoid further
degradation of the Mad River. In order to assure compliance with the WDRs, an
accompanying Monitoring and Reporting Program that documents, measures (where
applicable), and reports compliance is appropriate, and is consistent with Regional
Water Board regulatory programs, including the State Non Point Source Implementation
Policy which applies to a number of types of activities, including hydromodification
projects. Accordingly, the Regional Water Board will require Monitoring and Reporting
programs to accompany future and current enrollments under the General WDRs.

4) The Regional Water Board Cannot Certify that Mercer Fraser's Operatibn Will Meet
State Water Quality Standards Given the Impacts of its Operation and Mercer Fraser's
Pattern and Practice of Noncompliance with Federal Requirements

Regional Water Board staff find no evidence or information suggesting that activities
associated with instream gravel mining at the Essex site are creating adverse impacts
or violations of water quality standards. Water quality issues associated with other
aspects of the site are being addressed in compliance with NPDES stormwater program
requirements (see response to Kristen Lark comment below).

Ms. Saxton cites three examples to support her contention of a “pattern and practice” of
noncompliance. First, she asserts that Mercer Fraser does not comply with the
requirement under its Army Corps permit (LOP 2004-1) to remove temporary stockplles
of gravel from bars on California Wild and Scenic rivers before Saturday of each
weekend. Ms. Saxton does not provide any specific examples to support this allegation.

Second, Ms. Saxton notes that Mercer Fraser misrepresented the end date for annual
gravel extraction in a preliminary injunction filed in 2006 against the Regional Water
Board, and that based on “information and belief,” Mercer Fraser never sought approval
for an extension from ACOE and the Department of Fish and Game. Ms. Saxton does
not provide any specific evidence to support this allegation.
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Finally, Ms. Saxton contends that Mercer Fraser is not complying with LOP 2004-1
requirements to protect large woody debris by gating and locking access roads under its
control and placing educational signs regarding the importance of large woody debris.
Again, Ms. Saxton does not provide any specific examples to support this allegation.

A review of CHERT post-extraction reports from 1997 through 2005 shows occasional
divergence from (violations of) the approved extraction plans (over-excavation, area
excavated beyond the approved limits, final contour not sloped properly), but these do
not appear to recur regularly or consistently in a manner which would suggest a “pattern
and practice,” a custom or habit shown by repeated action, of noncompliance.

If Petitioners encounter a specific situation which they believe constitutes a violation
either of water quality standards or of a condition imposed by another agency that
relates to the protection of water quality or beneficial uses, they are encouraged to
document and report those specific instances to the Regional Water Board. Further, as

- . noted above, this project will be conditioned in part by the Regional Water Board, upon

compliance with the relevant mitigations contained in the CEQA document, including
annual extraction recommendations made by the CHERT. Violations of conditions
subject applicants to enforcement actions under the Water Code, including

- administrative civil liability. Also, where applicable, the Regional Water Board intends to
include conditions consistent with those imposed by the Army Corps with respect to
gravel stockpiling on Wild and Scenic Rivers.

2) June 8, 2007 letter from Ed Voice and the Voice Family

Mr. Voice presents comments on four Mercer Fraser operations, including the Essex
site, contending that these operations are inconsistent with the intended protection of
water quality of the rivers in which they are located, and that they will result in impacts
to significant resources and degradation of the beneficial uses found therein. Mr. Voice
“strongly recommends denial of” Mercer Fraser’s application for the Essex Bar project.

The information presented in Mr. Voice’s letter can be roughly divided into six parts:
1) Discussicn about the Potential Adverse Impacts of Gravel Mining

Mr. Voice presents several pages of discussion about the potential impacts of gravel
mining, referencing a number of scientific papers; however, Mr. Voice does not provide
any specific information to link this discussion to the Essex project or impacts resulting
from that project, nor any information to demonstrate how the Essex project as
proposed will cause these specific impacts. As noted earlier, we do not believe that
CEQA review needs to be reopened for this project at this time. It is acknowledged that
gravel mining can lead to the listed impacts; the CHERT process and annual reviews
involving CHERT members as well as representatives from various permitting agencies
should reduce the potential for such impacts to occur as well as to identify and correct
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situations which would create such impacts. As previously noted, Regional Water
Board permitting action will be conditioned, in part, upon Mercer Fraser’s compliance
with CHERT recommendations and other CEQA mitigations. In addition, the Regional
Water Board will be increasing its own field oversight of and involvement in the gravel
" mining review process. '

2) Recommended Elements to be Included in a Gravel Mining Review Process

Mr. Voice encourages the Regional Water Board “to adopt more detailed guidelines
tailored to specific physical settings and biological needs.” He presents a list of
recommendations, derived from a NOAA Fisheries publication (National Marine
Fisheries Service (NMFS) 2004: Sediment removal from freshwater salmonid habitat:
guidelines to NOAA Fisheries staff for the evaluation of sediment removal actions from
California streams), related to siting, methods, management practices, cumulative effect
review, and other elements of gravel extraction project review. The siting
recommendations, 1-4, extend into land use planning, which is beyond the charge of the
Regional Water Board.

e .
With respect to recommendations 5-12, the combined oversight and review by the
CHERT, DFG, NOAA Fisheries, Army Corps, and the Regional Water Board,
individually and/or cumulatively address these issues. As noted above, the Regional
Water Board intends to become more involved with gravel mining oversight in the
future. To date, there is no information demonstrating, supporting, or establishing that
Mercer Fraser’s gravel extraction operations at the Essex Bar have, or will result in
adverse impacts to water quality standards. Based on NOAA's findings in its Biological
Opinion for LOP 2004-1 and the 2005 CHERT Historical Analyses, it appears that under
CHERT oversight, gravel has accumulated in the portion of the Mad River in which the
Essex site is located. Regional Water Board staff propose to issue a Monitoring and
Reporting Program accompanying the permitting action for this project, which will
require Mercer Fraser to document and report compliance with the permit conditions. If
permit violations or other water quality problems arise.
Mr. Voice notes that the effects of gravel mining may take many years to become
evident. Regional Water Board staff find that the CHERT's continued review of gravel
mining operations, as well as the information developed through the CHERT process,
throughout the Mad and other rivers in Humboldt County, will minimize the potential for
such effects as well as identify and correct situations before they have time to develop
into significant problems.

3) Agency Obligations under the Federal and State Wild and Scenic Rivers Acts
Mr. Voice requests that the Regional Water Board analyze the cumulative effects of this
project in conjunction with those caused by other activities located up and downstream

of the project. Mr. Voice states that this analysis must “address the affirmative
mandates of the Wild and Scenic Rivers Act,” and consider the project’s impacts on a
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~ watershed scale. Mr. Voice further notes that agencies proposing to license projects on
private property on rivers designated as Wild and Scenic must consult with the National
Park Service, referencing section 2(a)(ii) of the Act. Finally, Mr. Voice references the
Lower Eel PEIR, and LOP 2004-1 regarding stockpllmg limitations on Wild and Scenic
Rlvers

As previously noted, the County has and continues to evaluate the effects associated
with this project, both individually and cumulatively through the CEQA document
development and continued operation of the CHERT. Though the Essex project is not
located on a river that is listed as Wild and Scenic under the state law, the Regional
Board responds to the comment generally as follows:

The Regional Water Board’s substantive mandate under the California Wild and Scenic
Rivers Act is provided in Public Resources Code section 5093.61. That section
provides: “All departments and agencies of the state shall exercise their powers granted
under any provision of law in a manner that protects the free-flowing state of each
component of the system and the extraordinary values for which each component was
included in the system.” Regional Water Board staff find that through the operation of
the CHERT, cumulative impacts are adequately addressed and approval of the project
will not adversely affect the values for which the river was listed. Consultation with the
Resources Agency is required only for the construction of a dam, reservoir, diversion, or
other water impoundment facility. (Pub. Resources Code, § 5093.56.) Even though
Mercer Fraser’s projects are not impoundment facilities, the Regional Water Board
intends to contact the Resources Agency before including any findings in its prOJect
approval.

The referenced section (2(a)(u)) under the federal Act appears to discuss federal
acqunsmon of lands associated with de3|gnated rivers.

LOP 2004-1 limits stockplllng on gravel bars to Monday through Friday in rivers

designated Wild and Scenic. Mr. Voice indicates that this has “never been” complied

with by “any gravel extraction operation or project in Humboldt County.” The Mad River

is not designated Wild and Scenic; however, for those rivers that are so designated, the

Regional Water Board will require compliance with the federal permits as a condition of '
its approval.

ltems 4-6 below address attachments Mr. Voice has provided in his comments to “show
the lack of mitigation and oversight there is in Humboldt County from CHERT.”

4) Excerpts from Cover Letter from NOAA Fisheries Biological Opinion for Army Corps
LOP 2004-1

Underlined sections in these excerpts indicate that NOAA Fisheries has determined that

the proposed action (LOP 2004-1) may adversely affect Coho Salmon and Chinook
salmon. However, NOAA goes on to say that it has “no conservation measures to
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recommend over what is currently proposed.” As mentioned earlier, NOAA’s biological
opinion to which this cover letter is attached also indicates that they did not expect that
salmonid populations would be adversely affected in the action area (in which the Essex
project is located) by habitat changes resulting from channel degradation.

5) Excerpted Comments from “CHERT public comments from CHERT Post Extraction
Reports” : v :

Mr. Voice presents a number of quotes which appear to have been made by CHERT
members, in which he underlines specific text. Generally, these excerpts relate either to
deviations from approved mining plans, the need for periodic in-depth analysis of
cumulative impacts and long term trends, the lack of adequate biological monitoring,
and the need for more certainty as to acceptable annual extraction rates before allowing
‘any new or increased mining. Mr. Voice does not provide dates or other information
indicating the specific sources for these quotes, so it is not clear whether these
comments reflect current concerns or whether they reflect the current opinions of
CHERT members.

Over the course of the permit review for this and other Mercer Fraser projects, Regional
Water Board staff have increased their level of involvement in the CHERT review
process, and intend to continue to do so. Regional Water Board staff have also
discussed the CHERT process with the team members, various agency representatives,
and members of the regulated community. Staff's initial observations are limited, but so
far our impressions are positive. Staff plans to visit mining sites throughout and
following the extraction season. If areas of water quality concern are observed, the
Regional Water Board will make modifications to its permit conditions or take other
action as appropriate.

In addition, Petitioners are encouraged to participate in the County’s process of
reviewing the PEIR for Mad River. We understand that following the completion of this
review, the County intends to conduct a similar exercise for the Eel and other rivers in
Humboldt County. These reviews should provide an opportunity for a thorough review
and assessment of river conditions, changes, etc. since CHERT oversight commenced
in each respective river system. With respect to the comments regarding deviations,
Regional Water Board approval will be conditioned, in part, upon compliance with
CHERT recommendations, and these conditions are enforceable.

6) Excerpt from CHERT 2005 Post-extraction Report Listing Nur_herous Deviations from
the approved CHERT recommendations at Mercer Fraser’s Sandy Prairie Plant A and B
extraction sites

As noted above, we intend to condition our permits, in part,\upon compliance with
CHERT recommendations. It should be noted however, that the excerpted section also
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notes that CHERT members identified the probable cause for some of these deviations,
and recommended corrections to prevent similar deviations in future years.

To summarize, Humboldt County has considered and established a mechanism
intended to prevent the adverse impacts, individual and cumulative, associated with
gravel mining; this process considers and/or addresses the elements Mr. Voice has
suggested for the gravel review process; the present gravel mining oversight process
does not violate the California Wild and Scenic Rivers Act, though we will include in our
permits and enforce the requirement for removal of stockpiles prior to the weekend in
those watercourses designated as Wild -and Scenic. Overall, it is not clear whether Mr.
Voice is suggesting that the CHERT process is completely inadequate and should be
terminated, or whether he is attempting to present suggestions to improve the existing
process. Regardless, the Regional Water Board will continue its involvement in the
process and make changes to its permits as necessary to strengthen water quality
protection.

3) May 30, 2006 Letter from Kristen Lark of Friends of Small Places

Kristen Lark, representing Friends of Small Places, comments on four Mercer Fraser
projects including the Essex site. Ms. Lark presents specific water quality concerns
related to this site, as discussed below.

First, Ms. Lark notes that Mercer Fraser imports and stockpiles soil and construction
debris at the Essex site, in violation of existing permits and County regulations.

Under present conditions, stormwater runoff can flow from the site into the Mad River,
due to the high volumes of runoff from the Highway (discussed further below).
However, the site is bermed, and provided that the berm remains intact, stormwater
runoff should be contained onsite, hence preventing turbid discharges into the Mad
River. Regional Water Board staff responsible for oversight of stormwater discharges
from industrial sites (through the NPDES stormwater program) are working with Mercer
Fraser and the County on this issue. Staff have advised Mercer Fraser that should they
stockpile or process soils and construction debris onsite, they must do so in'compliance
~ with the stormwater program, and include information about these activities and
materials in their Stormwater Pollution Prevention Program. However, Mercer Fraser
must first resolve with the County whether such a use is permitted at this site. The
Regional Water Board will condition Mercer Fraser’s permit enrollment, in part, on
continued compliance with its stormwater permit. ‘

Second, Ms. Lark notes that Mercer Fraser stores material near the active channel and
within the Streamside Management Area of the Mad River.

The Regional Water Board is aware that Mercer Fraser has a very large stockpile of soil
placed alongside and encroaching on the channel of the Mad River. It appears that
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high flows in previous years, as well as highway runoff passing through the site, have
caused a portion of this stockpile to erode into the Mad River. Highway runoff has also
created a gully as it crosses the Essex site; Mercer Fraser reports that their past
attempts to contain this water onsite have been unsuccessful, due to the volume or
runoff. Regional Water Board stormwater unit staff have also been working with Mercer
Fraser on this matter. Mercer Fraser is expecting a section 1600 permit from the
Department of Fish and Game, and upon receipt, will install a culvert to transport the
highway runoff across the property to a stable discharge point into the Mad River. In
addition, Mercer Fraser will move the soil stockpile 50 feet back from the River, slope
the soil at a stable angle of repose, and stabilize the soil. The Regional Water Board
expects that Mercer Fraser will complete the work this year, and will include a condition
in our permitting action to this effect.

Third, Ms. Lark expresses concern about the potential for the site to adversely impact -
the Humboldt Bay Municipal Water District’'s Ranney wells, and she requests that the
Regional Water Board disallow overwinter stockpiling of any equipment or aggregate,
soil, debris, or other imported material from November 1 to June 15, presumably from
the entire Essex site.

Staff have discussed the Essex site with staff of the Humboldt Bay Municipal Water
District (HBWMD). HBWMD staff report that they have not observed any unusual
adverse conditions over recent years, nor are they aware of any adverse effects to their
system attributable either to gravel mining in general nor to the Essex site in particular. .

As noted above, Mercer Fraser is subject to the requirements of the NPDES stormwater
permit for industrial facilities. Mercer Fraser is responsible for complying with that
permit. Onsite pollutant sources must be identified in the Stormwater Pollution
Prevention Plan, and discharge of poliuted runoff to receiving waters, including the Mad
River, must be prevented throughout the year.

In summary, 1) while gravel mining may have historically impacted the Mad River
system, staff finds no information supporting an allegation that Mercer Fraser’s activities
at the Essex site have or will have adverse impacts on water quality, plants, or fish
habitat in the Mad River; 2) the CEQA document for this project is adequate, and
mitigations will be incorporated as conditions of Regional Water Board approval; 3) the
General WDRs do afford an appropriate level of protection of water quality and
beneficial uses, and a Monitoring and Reporting program should be added to permitting
actions taken under these General WDRs in order to document and report compliance;
4) specific concerns related to stormwater runoff from the processing site are being
addressed through our NPDES stormwater program; and 5) Petitioners have not
provided any information to suggest that water quallty certification is inappropriate for
Mercer Fraser’s Essex site.
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Therefore, Petitioners’ request to deny water quality certification and approval to

- operate under the Regional Water Board’s General WDR is declined. However, the
questions and concerns raised by the Petitioners with respect to this project application
as well as the other four Mercer Fraser applications currently under consideration have
helped the Regional Water Board identify areas in which to improve and strengthen
project review and permitting procedures, as well increase the level of involvement in
gravel mining oversight in Humboldt County. The conditions and requirements by
Regional Water Board permitting action will ensure that Mercer Fraser’s activities at the -
Essex site comply with applicable water quality standards.

On June 21, 2005, the Regional Water Board, in a public meeting, heard and .
considered all comments pertaining to, and ultimately adopted the General WDRs. On
January 18, 2006, and again on May 2, 2007, the Regional Water Board provided a
noticed 30-day (extended to 36-day) public comment period for Mercer Fraser's Essex
site. The public comments received do not raise site-specific issues associated with the
Mercer Fraser Essex site that are of a complex or controversial nature that would
warrant an individual permitting hearing; most of the comments raised pertain to the
potential adverse impacts of instream gravel mining in general, more appropriately
addressed in County plannlng efforts or TMDL development. Therefore, staff do not
propose holding a public hearing for the permitting action for this project.

Staff appreciate your comments and interest in this matter. If you have any questions or
comments, please contact me at (707) 576-2350.

Sincerely,

Diana Henrioulle
Chief, Nonpoint Source Unlt

Enclosure:

Monitoring and Reporting Order Number (R1-2007- 0074) for Mercer Fraser Essex
Gravel Extraction Operations

cc.  Mark Benzinger, Mercer Fraser Company
Kirk Girard, Humboldt County Planning Department
Jeff Anderson, Diepenbrock Harrison

082407 _DH_Response to Comments_Essex.doc
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APPENDIX E

CALIFORNIA ADMINISTRATION OF THOSE RIVERS : )
INCLUDED IN THE STATE'S REQUEST _ !
FOR NATIONAL WILD AND SCENIC RIVERS DESIGNATION

STATE OF CALIFORNIA
THE RESOURCES AGENCY
1416 NINTH STREET
SACRAMENTO, CA 95814
DECEMBER, 1980
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Flora and Pauna. The North Coast drainages are famous for nuA
Stands of coastal redwoods. Other important conifers includeq}
pouglas-fir, white fir, sugar pine, western white plne, incangy
cedar, Port Orford cedar, red fir, and Ponderosa pina. Due

the wide range of soil and climatic conditions, nonconiferougy?
spacies are also numexous, including Pacific yew, madrone, tan
oak, bay, and canyon live oak. -

znspa.xnawaarwmwawswonnuan.nowop:nwoaunw< anoaoawn
Jdevelopment of the North Coast darainages. The Trinity,
smith, and Klamath River asystems have yialded gold, and the
Trinity and Klamath continue to do so. All these systems,
a8 -well .as the Bel, produce sand and gravel. All have

: significant chromite deposits, some of which. are being

g i mined. Other commercilally significaant mineral deposits in
" the region include silver, mercury, and other precious:
Altered timber stands and the river environment create a wide: § . metals on the Trinity; njckel, cobalt, silver, mercury,
variety of wildlife habitat near the North Coast rivers, Tho. NN " copper, platinum, and clay on the Smith; clay, limestone,
ciparian zone and the timbered slopes and draws provide cover manganese, copper, coal and jade on tha Eel; and mercury and
for the larger wildlife species. Smaller wildlife species can § : asbestos on the Klamath.

be found in the brushlands and open areas.

Water Resources Development. Tha largest existing- water
resources project on the North Coast rivers. ig the Trinity

Northwestern California has a large deer ulation, bear b
by t 8 AL e P » pear, and g Division of the Pederal Central Valley Project, £rom which

few scattered herds of elk. Introduced w 1d turkeys have bacome
astablished in several areas and are spreading rapidly. Ruffedj 1.245 million acre-feet per year are .diverted to the Central
and blue grouse, mountain, and valley quail are locally common ; Valley. The only other major diversion on.the five rivers
and band-tailed pigeons are seasonally abundant. Wildlife . is from the: Eel River at Van Arsdale Dam, whore almost
populaticns are primarily forest types adapted to the rugged 3 3 0.15 million acre-feet per year are diverted-to the Bast
fir-hardwood-brush complex typical of the drainages. 3 . FPork Russian River for hydroelectric:power generations
Existing water development and water rights, past water. -
Recreation. All the North Coast streams are attractive to resources development plans, future water development plang
Tecreatlonists., The high flows of spring and early summer _ under State water rights filings, and existing and planned.
attract swimmers, inner tubers, and whitewater boaters. Angling 5 flood control projects are reviewed in detail in the
peaks during the fall season's anadromous £ish rung, although 4 -~ environmental impact statement for the fiva North Coast
fishing activity occurs nearly year-round. Other North Coast ‘ rivers.
attractions include camping, rafting, gold panning, birdwatching}

and nature stud khounding, scuba diving, and speedboat K ature State-assisted water impoundments on tha North Coast
racing. 1dy, rockhounding. 9 P B ivers are prohibited by the State Wild and Scenic Rivers Act.

[

LOWER AMERICAN RIVER

e e e ————t S

Resource Utilization.
. Seqments Proposed for Designation

Porestry. Porest lands comprise more than 90 percent of thed
Tand of the North Coast drainage, making. €imber production
the predominant land use. Most of the commercial -timberlands
{s under Pederal ownership and managed by the USFS, while
approximately 45 percent is under private ownership.

fthe lower .stretch of the American River, from Nimbus Dam to-its

onfluence with the Sacramento River, is the segment designated
or inclusion into the National wWild and gcenic Rivers 8Sysatem.
e Sacretary for Resources has classified this portion of the
iver as recreatlional, primarily due to the encroachment of-
ban structures and activities on proximate lands.

0

2=

The North Coast counties contain 45 percent of California's
timber resources, an estimated 150 billion board-feet. The
timber resources consist primarily of Douglas~fir, redwood,
and pine. 1In 1977, approximately.2.6 billion board-feet of
timber were produced on the North Coast, of California's
total 4.75 billion board-feet.

A

ummary of Land Ownership and Agen Jurisdiction

most all of the land adjacent to the river is within the
urisdiction of the County or the City of Sacramento. State
andholdings within the designated area are minimal (limited to

Agriculture. t ltural land along the North
riculture. Most Of the agricultufal =an 9 1 he Cal Expo site) and no lands are Pederally owned.

Coast rivers is devoted to hay and forage crops, with large
land areas close to the coastal gtrand devoted to grazing of }
cattle and sheep. Grazing is usually agsociated with timber'$
management. : 3

e County and City of Sacramento.have aach adopted an American
fBiver Parkway Plan to protect and enhance for public use a
continuous open space greenbelt extending from the Slerras to
he Sacramento River. These plans have the objective of
fpreserving the scenic, recreational, and fish and wildlife
wuvumu along and adjacent to the Lower American River.
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ENVIRONMENTAL LAW FOUNDATION

]736 Franklin Street, 9th Floor; Oakland California 94( 12.« 510/208-4555 « Fax 51 ()/208 4562
' WWW, envnolaw OFg o envlczw@enwmlaw org.

* . October 12,2007

Robert R. Klamt _ ) )

Interith Executive Officer . N ' - BRE
.~ North Coast RWQCB ' S

5550 Skylane Blvd., Smte A -

Santa Rosa, CA 95403

RE: WDR Permits for Mercer Fraser gravel mining operations activities at its Willow

Creek/McKnight Operations (WDID No. 1B02102WNHU), Sandy Prairie/Canevari Bars _ .

Operations (WDID No. 1B02100WNHU); and Cooks Valley Operations (WDID -No: . :
IB02099WNHU) - § o : C

Dear M1 Klamt

Pursuant to the water quahty certification provisions of the California Regulations-Code,
23 CCR § 3867, the Environmental Law Foundation heleby requests that'the North Coast
Regional Quality Control Board compile the administrative record for the State Water Resources
" Control Board to review the water quality certification in the above-captioned permits, The
‘ California Regulations Code specifies that as part of a petition to the state board to reconsider a_
regional board’s water quality certification, the petitioner should request “the executive dir ector,
or appropriate executive officer for the prepatation of the state board or regional board staff
 record, if available.” (Jd.) "As we are petitioning. for review of the above permits, we request that
sucha 1eg10na1 board staff record” be px epared. :

- Thank you for your assistance in this matter.

Sincerely

Eynne R. Saxton
Staff Attorney
Environmental Law I‘ounda’uon



OCTOBER 29 2007
- RESPONSE FROM NORTH
- COAST RWQCB WITH COPY OF
~ ORDER NO. R1-2005-001 |



t‘ Cahfornla Regional Water Quahty Control Board
‘ \ North Coast Region ,
‘ : John W. Corbett, Chairman

www.waterboards.ca.gov/northcoast

. Linda S. Adams 5550 Skylane Boulevard, Suite A, Santa Rosa, California 95403 , ' Arnold
Secretary for Environmental Phone: (877) 721-9203 (toll free) * Office: (707) 576-2220 + FAX: (707) 523-0135 Schwarzenegger

Protection ) R : Governor

—~ f

October 29, 2007

. Elizabeth Miller Jennings
State Water Resources Control Board
Office of Chief Counsel
P.O. Box 100
Sacramento, CA 95812-0100

Dear Ms. Jennings . _ - ' f

~ .
PETITION OF ED VOICE FAMILY, FRIENDS OF THE. RIVER AND ENVIRONMENTAL
LAW FOUNDATION: REQUEST FOR COPY OF ORDER NO. R1-2005 001

_ In response to your October 19, 2007 request, we are submitting a copy of North Coast
Regional Water Quality Control Board Order No. R1-2005-001. The Regional Water Board
considers enroliment under this Order to be a discretionary action subject to review by the
State Water Resources Control Board. We are providing a copy of this response to all .
interested parties by email only; we will provide hard copies upon request

If you have any questions regarding.this matter, please contact me at (707)576 2350 or
Samantha Olson -Staff Counsel, at (916)327 8235

Sincerely,

Original signed by _ » o \

Diana Henrioulle, Chlef
* NonPoint Source/Land Disposal Unlt

Enclosure (Order No. R1-2005-001.)

cc: [all via email only]
Ed Voice Family
Friends of the River
Lynne Saxton, Environmental Law Foundation
Justin Porteous, Mercer Fraser Company
Robert R. Klamt
Luis G. Rivera
Samantha Olson
Kimberly Niemeyer

102907_dsh_mercer fraser response to state board

California Environmental Protection A gency

" Recycled Paper



California Regional Water Quality Control Board
’ North Coast Region

ORDER NO. R1-2005-0011
© GENERAL WASTE DISCHARGE REQUIREMENTS
| AND
WATER QUALITY CERTIFICATION

- FOR

DISCHARGES RELATED TO SAND AND GRAVEL MINING, EXCAVATION, AND

. PROCESSING ACTIVITIES, INCLUDING ASPHALT AND CONCRETE OPERATIONS,

. 1“'

ON NON—FEDERAL LANDS IN THE NORTH COAST REGION

~ The California Regionél Water Quality Control Board, North Coast Region, (hereinaftér
Regional Water Board) finds that: ' : .

California has largely relied upon its authority under Section 401 of the federal Clean
Water Act (CWA) (33 U.S.C.§1341)to regulate discharges of dredge or fill material (€.8.
aggregate extraction, excavation, grading, side casting, etc.) to California waters. CWA
Section 401 requires every applicant for a federal permit or license for an activity, that may
result in a discharge of pollutants to a water of the United States, to obtain Certification
that the proposed activity will comply with State water quality standards before certain
federal licenses or permits may be issued. Permits subject to CWA Section 401 include
permits for discharge of dredge or £ill materials (CWA Section 404 permits) issued by the
U.S. Army Corps of Engineers (ACOE). :
Article 4, Chapter 4, Division 7 of the California Water Code (CWC), commencing with
Section 13260(a), requires that any person discharging or-proposing to discharge waste,
other than to a community sewer system, that could affect the quality of the waters of the
State', file a report of waste discharge ROWD) containing such information and data as

~ may be required by the Regional Water Board. Pursuant to-Article 4, Regional Water

Boards are required to prescribe waste discharge requirements (WDRs) for any proposed
or existing discharge unless WDRs are waived pursuant to CWC Section 13269.

CWC Section 13263(2) requires that WDRs be prescribed as to the nature of any proposed
discharge, existing discharge, or material change in an existing discharge. Such WDRs
must implement any relevant water quality control plans, taking into consideration
beneficial uses to be protected, the water quality obj ectives reasonably required for those

urposes, other waste discharges, the need to prevent nuisance, and the provisions of CWC
Section 13241. ‘

CWC Section 13263(1) authorizes the Regional Water Board to prescribe general WDRs
for a category of discharge if the discharge is produced by the same or similar operations, .

the discharges involve the same Ot similar types of waste, the discharges require the same .
or similar treatment standards, and the discharges are more appropriately. regulated under
general WDRs than individual WDRs.

Dischérges from many sand and gravel (éggregate) mining and excavation facilities are

produced by similar operations, involve similar types of waste, and require similar

L «yyaters of the State” as defined in CWC Section 13050(e)- v



General Waste Discharge Requirements -2
Order No. R1-2005-0011

treafnient standards. Sand and gravei mining and excavation activities include, but are not
limited to, use of heavy equipment for aggregate mining, excavation, and transportation,
temporary stockpiling of aggregate materials, aggregate washing and wash water disposal

to land, and construction of temporary cofferdams and stream crossings.

6. Concrete plants are commonly associated with sand and gravel processing facilities. The
exterior of concrete trucks are often washed after loading, and concrete mixing drums must
be washed out between loads or at the end of the day to prevent residual concrete from
setting in the drum. Wastewater generated by concrete op erations and washing activities
has a high pH (typically 10-12). Admixtures used in concrete production may also

_ introduce constituents of concern into the wastewater. These General WDRs donot™
authorize discharges of process wastewater associated with concrete plants and washing
activities. Concrete wash water and residual concrete solids must be fully contained in a
system that prevents discharge to surface water and ground water.. A lined containment
system such as lined basin, sump, or tank that prevents the discharge of concrete wash

~ water to surface water and ground water shall be required at facilities coved by these
General WDRs that also produce concrete.. Process wastewater from concrete operations
may be treated in the containment system to settle or separate out solids and the resulting
wastewater may be reused for concrete production or washing activities as long as the
reused water is also fully contained. Lined containment systems require periodic cleaning
to remove accumulated solids and restore capacity. Removed wet concrete waste solids
may not be placed on the ground without cover and without lined containment of runoff or 1
leachate. Dry concrete solids may be placed on the site for reuse without cover or lined
containment provided adequate Best Management Practices (BMPs) are implemented to
prevent impacts to water quality. - :

7. Asphalt plants are commonly associated with sand and gravel processing facilities.
Particulate emissions from asphalt equipment are primarily controlled with two types of air
pollution control équipment. A baghouse removes dust particles in a dry state, and a -

~ minor amount of water may be added to the collected dry material to make it more

- manageable. There is typically no wastewater discharge from bag house systems. Wet
scrubbers use water to control particulate emissions. Water sprayers remove particulates
from the air and create process wastewater. These General WDRs do not authorize
discharges of process wastewater associated with asphalt production. Any discharge from
asphalt processing equipment and any residual solids must be fully contained in a system
that prevents discharge to surface water and ground water. A lined containment system
such as a lined basin, sump, or tank that prevents the discharge of process water to surface
water and ground water is required at facilities covered by these General WDRs that also
produce asphalt. Process wastewater from asphalt operations may be treated in the

_ containment system to settle or separate out solids and the resulting water may be reused

for particulate emissions control. ‘Lined containment systems require periodic cleaning to
remove accumulated solids and restore capacity in the containment system. Removed
waste solids may not be placed on the ground without cover and without lined containment
of runoff or leachate. ' ? ' '

8 Determinations of whether sand and gravel mining and excavation activities should be
covered by these General WDRs, waiver of WDRs, individual WDRs, or individual water
quality certification will be made on a case-by-case basis based on the effects of the



General Waste Discharge Requirements -3
Order No. R1-2003-0011 '

operation as documented in biological and geomorphological studies, NOAA Fisheries
biological opinions, U.S. Army Corps of Engineers decision documents, other agency
permits, and Lake or Streambed Alteration Agreements. In general, however, the Regional
Water Board finds that discharges associated with sand and gravel mining and excavation
operations are best regulated under these General WDRs.

9.  These proposed General WDRs are not applicable to sand and gravel mining and
' excavation operations within the Russian River Hydrologic Unit. Operations in the
Russian River are typically large in scale. The Russian River is also listed as impaired for
temperature and sediment and flows in the Russian River are partly controlled by dam
releases. The river is currently being evaluated for alternative flow regimes. The “low
- flow” scenario that is part of that flow evaluation could potentially affect sand and gravel
mlmng operations in the Russian River,

4
A

10. These General WDRs do not cover sand and gravel mining activities that affect existing
wetlands or result in loss of wetlands. For certification of those activities, the discharger
shall apply for and obtain individual water quality certification and WDRSs.

11. These General WDRs do riot authorize process wastewater discharges other than

‘wastewater generated by aggregate washing activities. These General WDRs authorize the
discharge of water used for dust suppression and wastewater generated by sand and gravel
washing activities, provided the runoff from dust suppression and aggregate wash
wastewater does not directly discharge into surface waters, does not adversely affect the
beneficial uses of surface waters, aggregate wash water discharges are to a percolation
basin with the sole purpose of removing solids (fines, silt and clay) from wastewater
generated by aggregate washing activities, the source of fresh water used for aggregate
washing activities is demonstrated to be of equal quality or better quality than the
groundwater underlying the percolation basin, and no chemicals or additives are added to

. the water used for aggregate washing activities. Percolation basins used for the purpose of

- gravel washing and authorized by these General WDRs are located above ordinary high
water” or are managed as seasonal percolation basins where the accumulated solids are
removed from the percolation basin and moved to an appropriate location for disposal,

- storage, or reuse prior to any threat of inundation of the percolation basin by surface waters: = -
or by October 1st each year at the latest. The area occupied by any seasonal percolatlon '
basin must be restored to pre existing slopes and contours prior to inundation by high
stream flows. :

12. These General WDRs do not authorize storm water discharges. The discharger may be
required to obtain additional permits from the Regional Water Board or State Water
Resources Control Board, such as an individual National Pollution Discharge Elimination
System (NPDES) permit and/or NPDES General Permit No. CSA000001 for Discharges of
Storm Water Associated with Industrial Activities Excluding Construction Activities
(General Industrial Storm Water Permit). This Order does not relieve the discharger from

2 Definition from 33CFR328.3(e) That line on the shore established by the fluctuations of water and indicated by
physical characteristics such as clear natural line impressed on the bank, shelving, changes in the character of soil,
destruction of terrestrial vegetation, the presence of litter and debris, or other appropriate means that consider the
characteristics of the surrounding areas. ’



General Waste Discharge Requirements -4 ¢
Order No. R1-2005-0011 (

13. .

14.

15.

cgrwnoBopRgrRTIFE e A0 TE

responsibility to obtain other necessary local, state, and federal permits to construct

 facilities necessary for compliance with this Order, nor does this Order prevent imposition

of additional standards, requirements, or conditions by any other regulatory agency.

Facilities that capture storm water in evaporation and/or percolation basins or otherwise do
not discharge storm water to surface waters may not be fequired to obtain coverage under
the General Industrial Storm Water Permit. Facilities covered by these General WDRs are
still required to reduce or prevent pollutants in storm water runoff through the development.
and implementation of BMPs. Facilities conducting industrial activities or operations that
do not discharge storm water but would otherwise require coverage by the General
Industrial Storm Water Permit must prepare and implement a facility specific Pollution
Prevention Plan (PPP). The obj ectives of a PPP are similar to the Storm Water Pollution
Prevention Plan (SWPPP) required by the General Industrial Storm Water Permit with
respect to the goal of reducing or preventing pollutants in runoff. “When a PPP is required,
the PPP shall identify and describe the sources of pollutants at the facility and ensure
implementation of appropriate BMPs to reduce or prevent pollutants that could affect the
quality of runoff that will be contained onsite by evaporation basins or percolation basins.

" Pursuant to the Water Qliality Control Plan for the No‘ﬁh Coast Region (Basin Plan),

including State Water Resources Control Board (State Water Board) Resolution No. 88-63, |

the existing and potential beneficial uses of waters potentially affected by the proposed
activity include: - : S

Municipal and Domestic Supply (MUN)

Agricultural Supply (AGR) '

Industrial Service Supply (IND)

Industrial Process Supply (PROC) ‘ : SRS
Groundwater Recharge (GWR) ' ~
Freshwater Replenishment (FRSH) S
Navigation (NAV)

Hydropower Generation (POW)

Water Contact Recreation (REC-1)

Noncontact Water Recreation (REC-2)

Commercial and Sport Fishing (COMM)
- Aquaculture (AQUA)
. 'Warm Freshwater Habitat (WARM)

Cold Freshwater Habitat (COLD)

Estuarine Habitat (EST) ‘

Marine Habitat (MAR)

Wildlife habitat (WILD) .
Preservation of Areas of Special Biological Significance (BIOL)
Rare, Threatened, or Endangered Species (RARE) '
Migration of Aquatic Organisms (MIGR) .

Spawning, Reproduction, and/or Early Development (SPWN)
Shellfish Harvesting (SHELL)

The Basin Plan contains water quality objectives, prohibitions, and policies developed to
protect the above-listed beneficial uses of water. Economic considerations were
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Order No. R1-2005-0011

considered as required by law during the development of these obj ectives, prohibitions, -

_and policies. Prohibitions, provisions, policies, and other specifications contained in this
Order implement the Basin Plan and the Porter-Cologne Water Quality Control Act.
Compliance with applicable water quality objectives, prohibitions, and policies will protect
the beneficial uses listed in Finding 14 above. - '

16. Discharges and ground disturbance activities within a riparian area or an area in proximity
to a water body can affect the quality of the water if they directly or indirectly result in a
discharge to the water; are associated with a change in the nature of vegetation that could
affect water quality; or change the hydrologic or geomorphologic characteristics of the
water body during some flow conditions. ‘

17. Discharges associated with sand and gravel mining and excavation activities can directly or
: indirectly destabilize the channel or bed of a receiving water by changing geomorphic '
parameters, including hydrologic characteristics, sediment characteristics, or stream grade.
Such destabilization diminishes the ability of the water body to support designated
beneficial uses. Quantification and mitigation of such impacts may require detailed
_project-specific analyses. )

18.- Anthropogenic discharges of sediment can result in significant impairment to beneficial
uses. Many water bodies in the North Coast Region are listed as impaired due to either
sediment and/or temperature (Section 303(d) of the Clean Water Act). Federal regulations
require that a total maximum daily load (TMDL) be established for 303(d) listed water

“bodies for each pollutant of concern. TMDLs for many North Coast water bodies have
been or are scheduled to be completed. WDRs will help meet sediment and temperature
TMDLs by controlling waste discharges. Discharges cannot cause or contribute to water

~ quality or beneficial use impairment. Future TMDL implementation strategies may result
. in more stringent sediment control requirements for dischargers.

19. Regional Water Board staff are currently drafting The Sediment Waste Discharge
Prohibitions and The Action Plan for the Control of Sediment Waste Discharges. These.
documents establish regionwide prohibitions and policy for the control of sediment waste
in order to attain and maintain sediment-related water quality objectives, protect present
and future beneficial water uses, protect public health, and prevent nuisance. These
Prohibitions are applicable to all anthropogenic sources of sediment-waste discharge in the
North Coast Region regardless of the type of activity that generates the waste. Once
adopted, The Sediment Waste Discharge Prohibitions may Impose new or different
requirements concerning the discharge or threatened discharge of sediment waste. >
Therefore, sand and gravel mining and excavation dischargers may encounter increased

. requirements in the future. : ’

20. Executive Order W-59-93, dated August 23, 1993, establishes a California W‘etlands :
Conservation Policy including an objective to ensure no overall net loss of and a long-term

net gain in the quantity, quality, and permanence of wetland acreage and value in
California (“No Net Loss Policy”). '
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21.

22.

23

24,

25.

This Order is consistent with the provisions of State Water Board Resolution No. 68-16,
nStatement of Policy with Respect to Maintaining High Quality of Waters in California." -
The Order does not allow degradation of water quality.

Title 23, Section 3833(b), of the California Code of Regulations (CCR) states that each
application for a Water Quality Certification shall be accompanied by a fee deposit for
processing the application. Title 23 CCR Section 3833 (b)(3)(B) states that the total fee,
including deposit, for taking any certification action, shall be the appropriate one-time
amount determined from Title 23 CCR Section 2200(a)(2). Title 23 CCR Section 3833
(b)(3)(C) states if WDRs or waiver of WDRs are to be issued in conjunction and
simultaneously with taking action on the application for water quality certification, or the
Project is going to be regulated through general WDRSs, or general waiver thereof, the
applicant shall pay only one fee. Title 23 CCR Section 3833 (b)(3)(C) also states if action

is taken on the application for water quality certification, but WDRs or waiver of WDRs

 are later issued for the same or revised activity, the applicant shall pay a new fee for the

subsequent WDRs.

Applications for water quality certification for one-time projects, or projects that do not
involve annual discharges of dredge and fill material associated with sand and gravel
extraction activities, may be issued individual WDRs or individual water quality S
certification and shall pay the appropriate one-time amount determined from Title 23 CCR
Section 2200(a)(2). ' '

CWC Section 13260(d)(1) requires that each person for whom WDRs have been prescribed
pursuant to CWC Section 13263 shall submit an annual fee according to a reasonable fee
schedule established by the State Water Board. Therefore, applications for water quality
certification for discharges of dredge and fill material that are determined by the Executive
Officer to be eligible for coverage under these General WDRs are required to submit an

. annual fee according to the fee schedule established by the State Water Board for persons:

issued WDRs® for discharges to land that are based on the discharge’s fee rating according

to the Title 23 CCR Section 2200(a) and the threat to water quality and complexity of the

discharge as defined in accordance with the definitions contained in Title 23 CCR Section -
2200(a)(1). In the absence of these General WDRs, the appropriate one-time fee would be

- required with each application for water quality certification or WDRs. Since discharges

covered by these General WDRs are typically conducted annually or year round,
discharges covered by these General WDRs will be charged an annual fee.

The threat to water quality (TTWQ) and complexity (CPLX) rating for activities eligible
for coverage by these General WDRs is “3C”. Category “C” includes those discharges
having no waste treatment systems (no physical, no chemical, or no biological treatment
system) or discharges that must comply with BMPs, discharges having passive waste
treatment and disposal systems, or discharges having waste storage systems with land
disposal. ‘Discharges of waste associated with concrete and asphalt production to surface
water and ground water are prohibited by these General WDRs. Discharges associated

with sand and gravel extraction and processing activities do not typically require treatment

l 3 Waste Discharge Requirements are those discharges of waste to land that are regulated through WDRs issued

* pursuant to CWC Section 13263 and that do not implement the requirements of Title 27 of CCR.
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- 26.

27.

- 28..

29.

30.

31.

~ systems and typically require compliancé with BMPs. Threat to water quality category “3”

includes those discharges of waste that could degrade water quality without violating water
quality objectives, or could cause 2 minor impairment of designated beneficial uses as
compared with categories “1” and “2” The appropriate annual fee for these General
WDRs shall be based on threat to water quality category “3” and complexity category “C”.

Consistent with the CEQA Guidelines’ Class 7 Exemption, these General WDRs are an

action taken by a regulatory agency “to assure the maintenance, restoration, or
enhancement of a natural resource where the regulatory process involves procedures for
protection of the environment.” (14 CCR § 15307.) Similarly, consistent with Class 8,
these General WDRs are an action taken by a regulatory agency “to assure the
maintenance, restoration, enhancement, or protection of the environment where the
regulatory process involves procedures for p\rotection of the environment.” (14CCR §-
15308.) ‘ : '

Despite the Class 7 and Class 8 exemption eligibility, out of an abundance of caution, the - _
Regional Water Board, acting as the lead agency for this Project under the California

'Environmental Quality Act (Public Resources Code Section 21000 et seq.), has completed '\

an Initial Study in accordance with Title 14, CCR Section 15063 and prepared a Negative
Declaration in accordance with CEQA and the CEQA Guidelines (Title 14, CCR Section
15000 et seq.). The Negative Declaration concludes that the adoption of these General
WDRSs for sand and gravel mining and excavation activities pursuant to Order No. R1-
2005-0011 will not have a significant impact on the environment. Copies of the proposed
Negative Declaration were transmitted to all agencies and persons known to be interested
in this matter according to the applicable provisions of CEQA.

The Regional Water Board conducted a public hearing on June 21, 2005, in Santa Rosa,
California and considered all evidence concerning this matter and adopted the Negative
Declaration, a copy of which is attached hereto, and this Order, General WDRs for
Discharges Related to Sand and Gravel Mining, Excavation, and Processing Activities,
Including Asphalt and Concrete Production, On Non-Federal Lands in the North Coast

Region.

The Regional Water Board, based on the testimony received at the aforementioned hearing,
and the Negative Declaration determine that the adoption of these General WDRs for sand
and gravel mining and excavation activities in accordance with Order No. R1-2005-0011
will be consistent with the Basin Plan, Porter-Cologne Water Quality Control Act, federal
and state law, will be in the public interest, and will not have a significant impact on the

_ environment.

The Regional Water Board, in accorda&nce with CEQA and State Guidelines, determines
that there will be no significant adverse environmental impacts, individually, or
cumulatively from this Order provided that there is compliance with its prohibitions,
provisions, criteria, and conditions. . ‘

Sand and gravel mining and excavation activities covered under these General WDRs
must, as a precondition, have achieved compliance with CEQA.
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32.

33.

The Executive Officer or Regional Water Board may terminate the applicability of this
Order to any sand and gravel mining and excavation activities at any time when such
termination is in the public interest and/or the activities could have a significant adverse
affect on the quality or beneficial uses of the waters of the state.

The Regional Water Board, in a publié 'm'eeting,.he'ard and considered all comments
pertaining to the proposed discharge. ' :

' THEREFORE, the Regional Water Board hereby approves and adopts the Negative Declaration

and Initial Study prepared on this Order and directs the Executive Officer to file all appropriate-

notices; and - »

N\

IT IS HEREBY ORDERED that all dischargers "se’eki'ng coverage under Order No:. R1-2005-
0011 shall comply with the terms of this Order as set out below: '

A.

ELIGIBILITY

IT IS HEREBY ORDERED that only 'discharges meeting the following criteria shall be
enrolled under these General WDRs: : . : .

1. This Order sets out the General WDRs and Water Quality Certification for sand and
 gravel mining and excavation activities conducted on non-Federal lands in the North
Coast Region with the exception of discharges within the Russian River Hydrologic
. Unit. Projects that do not qualify or are denied coverage under these General WDRs
are required to submit an application for water quality certification and ROWD to
obtain a waiver of WDRs, individual WDRs, or individual water quality certification.

2. The discharge shall not cause, in combination with other discharges, a significant
adverse cumulative effect on water quality or beneficial uses of waters of the state. -

3. The discharge shall not substantially adversely impact, directly or through habitat

modification, any plants or animals identified as candidate, sensitive, or special status
species in local or regional plans, policies, or regulations; or by the California
Department of Fish and Game, the U.S. Fish and Wildlife Service, or the National
Marine Fisheries Service (National Oceanic and Atmospheric Administration
Fisheries). The Project shall not substantially reduce the habitat of fish or wildlife
species, cause a fish or wildlife population to drop below self-sustaining levels,
threaten to eliminate a plant or animal community, or substantially reduce the number
of or restrict the range of an endangered, rare or threatened species. In this context,
the term “substantially” refers to determinations given by CDFG, USFWS, or NOAA -
in biological opinions. . '
4.  The discharge shall not adversely impact any significant historical or archeological
' resource, shall not directly or indirectly destroy any unique paleontological resource

" or site or unique geologic feature, shall not disturb any human remains, and shall not

eliminate important examples of the major periods of California history or prehistory.
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5. The discharge, as mitigated, shall not cause significant adverse environmental
impacts. ‘ ~ ’

B. APPI_jICATION REQUIREMENTS
1. Dischargers shall seek coverage under these General WDRs by filing: (1) a complete
. report of waste discharge (ROWD) including the Regional Water Board’s application
for Water Quality Certification and/or Waste Discharge Requirements (Dredge/Fill
“ Projects); (2) CEQA document(s) prepared for the Project; (3) an annual fee pursuant
to Title 23 CCR Section 2200(a) and Findings 23 through 26; and (4) any other -
additional information requested by the Regional Water Board to evaluate the
proposed dredge or fill discharge. Dischargers may submit one applicatioo/ROWD
for multiple gravel extraction and processing sites and may obtain coverage for
miultiple sites under one authorization of this Order if all the sites are located within '
the same hydrologic area’. A complete application typically includes but is not
limited to information related to the amount of material excavated, method(s) of sand
_and gravel removal, locations of stream crossings, work schedules, areas of temporary
and permanent impacts, locations of material stockpiles, gravel washing activities,.

asphalt production activities, concrete production activities, fueling operations, and
- BMPs. - : :

2. The application shall comply with the signatory réquirements contained in G.
PROVISIONS 17. '

3. A discharge shall not be enrolled under these General WDRs unless the Executive
Officer finds that the discharge meets all eligibility criteria. ‘

4.  The application shall include any geomorphologic or erosion studies and biological
- assessments that have been completed for the Project area. Regional Water Board
staff may determine that further study or additional monitoring is needed for the
Project site to assure beneficial uses are being protected. ' :

5. Coverage under these General WDRs shall not take effect until: (1) the discharger’s

- application is determined to be complete, (2) a description of the Project has been

~ noticed on the Regional Water Board’s website for a 21-day public comment period,
(3) the discharger has prepared a PPP or SWPPP when industrial activities conducted
at the facility require one of these plans as described in Finding 15, and (4) the .
discharger has received written notification from the Executive Officer stating that
coverage under this order is appropriate. The Executive Officer shall not issue this

~ notification upon finding that coverage of the Proj ect in question under this Order has
caused or will likely cause significant public controversy.

6. A determination by the Executive Officer that a specific discharge is appropriately
- covered under these General WDRs creates no vested right to continued future

* Hydrologic Area is defined by the North Coast‘ Hydrologic Planning Area map that is contained in the Water
Quality Control Plan for the North Coast Region ’
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‘coverage. The Executive Officer may decide, based on good cause, to rescind
coverage of a specific discharge under these General WDRs. Such a discharge may
_ be eligible for coverage under another set of general WDRs, a waiver of WDRs,
individual WDRs, individual water quality certification, and/or a NPDES permit. If
the Regional Water Board decides to regulate a discharge covered by these General
WDRs under another set of general WDRs, a waiver of WDRs, individual WDRs,
individual water quality certification, and/or an NPDES permit, the applicability of
these. General WDRs to the discharge is immediately terminated on the date the
coverage under the other set of general WDRs takes effect, or on the effective date of
the waiver of WDRs, individual WDRs, individual water quality certification, or .
NPDES permit, unless an earlier termination date is set out in the rescission notice.

C. DISCHARGE PROHIBITIONS

1.  Discharges of waste to waters of the state that are not othierwise authorized by WDRs
issued by this Regional Water Board or the State Water Board are prohibited.

2. - Discharges shall not cause or threaten to cause pollution, contamination, or nuisance

~ asdefined in CWC Section 13050. = ’ : E

' 3. ' Discharges shall not adversely impact human health or the environment or the
beneficial uses of water set out in the Basin Plan. ST

4.  Authorization pursuant to these General WDRs does not constitute an exemption to
-applicable water quality requirements. o :

5. Discharges are authorized only where they do not cause or contribute to a violation or
- exceedence of applicable water quality standards, prohibitions, or policies in the
Basin Plan, and are controlled through implementation of appropriate Project design
and management measures for prevention and minimization of waste discharges.

)Discharge of waste classified as “hazardous” or “designated” as defined in Title 22,
-section 66261 of the CCR, or CWC Section 13173 is prohibited.

o

7.  Discharge of process wastewater or solids from aggregate washing activities to
surface waters is prohibited. ‘ ' :
'8,  Discharge of process wastewater from concrete production and washout activities to
surface water or ground water is prohibited.

9.  Discharge of process wastewater from asphalt production and associated air pollution
control equipment to surface water and ground water is prohibited unless wastewater
discharge is adequately analyzed, discharge does not contain pollutants, and discharge
is to a percolation basin. : : '

N
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D. RECEIVING WATER LIMITATIONS

1.  Discharges of waste shall not violate or exceed any applicable water quality ||
objectives as these may be modified from time to time pursuant to amendmeps to the
Water Quality Control Plan for the North Coast Region adopted by the Regidiﬁal
Water Board and approved by the State Water Board, and water quality contpipl plans
and policies adopted by the State Water Board. v

2. The dlscharge shall not cause the turbidity of the receiving waters to be mcr%sed '
more than 20 percent above naturally occurring background levels. - '

3. The discharge shall not cause the receiving waters to contain ﬂoatmg matenﬂfi
including solids, liquids, foams, and scum, in concentrations that cause nuisafice or
adversely affect beneﬁc1a1 uses.

4. The discharge shall not cause bottom deposits in the receiving waters to the é&tent
that such deposus cause nuisance or adversely affect beneficial uses.

5.  The dlscharge shall not contain subst_ances in concentrations that result in dej
of material that causes nuisance or adversely affect beneficial uses.

6. - The discharge shall not cause the receiving waters to contain oils, greases, wa
- other materials in concentrations that result in a visible film or coating on thg

of the water or on objects in the water that cause nuisance or that otherwise g
affect beneficial uses.

7. The proposal and accompanying reports developed for Projects covered by the
General WDRs shall be designed and implemented such that discharges sha
cause or contribute to a violation or an exceedence of any applicable water ¢
requirements and shall not cause or contribute to a violation of any of the prj
of these General WDRs. :

8.  Should it be determined by the discharger or the Regional Water Board that
discharges are causing or contributing to a violation or an exceedence of an
applicable water quality requirement or a violation of a General WDR prohi
(above), the discharger shall implement corrective measures immediately a
the Regional Water Board by telephone as soon as possible but no later than 3
after the discharge has been discovered. Nothing in this section shall preve
Regional Water Board from enforcing any provisions of this Order while the
discharger prepares and unplements corrective measures. :

the .

E STANDARD CONDITIONS

1.-  This certification action is subject to modification or revocation upon adminﬁ%%raﬁve or
judicial review, including review and amendment pursuant to Section 13330}af the
California Water Code and 23 CCR 3867
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'F.  ADDITIONAL CONDITIONS

1.

. Permanent haul roads shall follow existing routes to the extent possible. Temp)

This certification action is not intended and shall not be construed to apply tojany
discharge from any activity involving a hydroelectric facility requiring a Fed¢
Energy Regulatory Commission (FERC) license or an amendment to a FER(
unless the pertinent certification application was filed pursuant to 23 CCR 383
the application specifically identified that a FERC license or amendment to a[{ERC
license for a hydroelectric facility was being sought.

The validity of any nondenial certification action (actions 1 and 2) shall be
conditioned upon total payment of the full fee required under 23 CCR 3833, unless
otherwise stated in writing by the certifying agency.

The discharger shall operate the dredge and/or fill Project in a manner that is ¢gnsistent
with the information provided in the ROWD. ,

The discharge or threatened discharge of sediment waste shall be prevented thi
use of all feasible and reasonable sediment control practices. If the discharge p
threatened discharge of sediment waste cannot be fully prevented, the dischar ;}v
threatened discharge shall be minimized to the maximum extent possible throyg
use of all feasible and reasonable sediment control practices. Any discharge o
threatened discharge of sediment waste remaining after attempts for preventi
minimization shall be offset using compensation actions, as approved by the
Officer. : ‘

Fueling, lubrication, maintenance, operation, and storage of vehicles and equij
shall not result in a discharge or a threatened discharge to water bodies. At nojiti
shall the discharger use vehicles or equipment that leak any substance that mig|
impact water quality. Staging and storage areas for. vehicles and equipment shg
located outside of the bed, channel, or bank of any water of the State. '

No debris, soil, silt, sand, bark, slash, sawdust, rubbish, cement or concrete washi
oil or petroleum products, or other organic or earthen material from any cons iy
associated activity of whatever nature shall be allowed to enter into or be placg¢d

it may be washed by rising waters or rainfall into waters of the state. When o rations

are completed, any excess material or debris shall be removed from the work !

haul roads shall avoid sensitive areas such as wetlands and riparian vegetation|f
extent possible.

BMPs for sediment and turbidity control shall be implemented and in place pri ‘r to and
during each season’s extraction activities, and as necessary after extraction a
are completed each season in order to ensure that no silt or sediment enters s

waters. -

) ities
Ace
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Facilities required to prepare and implement a PPP shall retain a copy on-site and shall
submit a copy to the Regional Water Board upon request. Dischargers shall review the
PPP annually and update the PPP as necessary to ensure implementation of appropriate
BMPs that reduce or prevent pollutants that could affect the quality of runoff.
Dischargers may be required to revise the PPP or submit the PPP for the Executive
Officer’s approval in order to remain eligible for coverage under these General WDRs.

Upon completion of annual aggregate extraction activities, the gravel bar shall be left
in a condition that is free-draining and free of depressions in order to reduce impacts to
fish and wildlife species unless a drfferent configuration of the gravel bar is authorized

~ by the U.S. ACOE.

Accumulated solids shall be removed from aggregate wash water percolatlon basins
and moved to an appropriate location for disposal, storage, or reuse prior to inundation
by surface waters and the area occupied by aggregate wash water percolation basins
must be restored to pre- existing slopes and contours prior to inundation by surface
waters. :

G. PROVISIONS

1.

CEQA Compliance

Any Project seeking coverage under this Order shall be in comphance with CEQA

‘prior to the Executive Officer issuing, authorizing, or otherwise approvmg coverage

under thls Order
Inspection and Entry

The discharger shall allow the Regional Water Board staff entry onto the affected
property, with reasonable notice, for the purposes of observing, inspecting,
photographing, video taping, measuring, and/or collecting samples or other momtormg
information to document compliance or noncompliance with this Order. If entry is
unreasonably withheld, the Executive Officer may terminate the applicability of the
Order. - .

The discharger shall allow Reglonal Water Board staff access to copy, at reasonable
times, any records that must be kept under the conditions of these General WDRs.

Monitoring and Reporting_Requiremente 3

The discharger shall implement monitoring and reporting requirements when directed
in writing by the Executive Officer.

Compliance with Porter-Cologne Water Quality Control Act
The Porter-Cologne Water Quality Act provrdes significant civil liabilities for any

person who violates a permit prohibition, limitation, or provision. Any person who
violates any permit condition of this Order may be subJ ect to a civil liability.
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10.

11.

Duty to Comply

The discharger shall comply with all of the conditions of these General WDRSs. Any
noncompliance constitutes a violation of the Porter-Cologne Water Quality Control
Act and is grounds for enforcement action and/or removal from coverage by these

General WDRs.

Proper Operation and Maintenance

The dischafger shall at all times'properly operate and maintain any facilities and
systems which are installed or used by the discharger to achieve compliance with the
conditions of these General WDRs.

Property Rights

Coverage under these General WDRs does not convey any property rights of any sort
or any exclusive privileges, nor does it authorize any injury to private property or any
invasion of personal rights, nor does it authorize any infringement of Federal, State, or
local laws or regulations.

Additional Permitting

These General WDRs do not relieve the discharger from the responsibility to obtain
other necessary local, State, and federal permits, nor do these General WDRs prevent
imposition of additional standards, requlrements or conditions by any other regulatory
agency. :

Duty to Provide Information
Upon written request by the Executive Officer, the discﬁarger shall furnish the

Regional Water Board, within a reasonable time, any requested information to
determine comphance with these General WDRs. The discharger shall also furnish,

~upon request, copies of records required to be kept by these General WDRs.

Ant101pated Noncomphance

The discharger shall give advance written notice to the Regional Water Board of any
planned changes in the Project that may result in noncompliance with the 1equ1rements
of these General WDRs. ‘

Noncompliance

In the event the discharger is unable to comply with any of the conditions of this Order
due to:

a. breakdown of waste treatment equipment;
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12.

13.

14.

15.

- 16.

b. a001dents caused by human error or neghgenoe or
c. other causes such as acts of nature;

: /
the discharger shall notify the Executive Officer by telephone as soon as it or its agents
have knowledge of the incident and confirm this notification in writing within two
weeks of the telephone notification. The written notification shall include pertinent
information explaining reasons for the noncompliance and shall indicate the steps '
taken to correct the problem and the dates thereof, and the steps being taken to prevent
the problem from recurring.

Severability

» The provisions of these General WDRs are severable; and, if any prov151on of these

General WDRs or the application of any provision of these General WDRSs to any
circumstance is held invalid, the application of such provision to other circumstances
and the remainder of these General WDRs shall not be affected thereby.

Reopener Clause

These General WDRs may be modified, revoked and reissued, or terminated for cause.

Availability

‘A copy of these General WDRs and any accompanymg technical reports shall be

available to appropnate operating personnel at all times.

Change in Discharge

The discharger shall promptly report to the Regional Water Board any material change
in the character, location, area, and/or volume of the discharge. The discharger shall

* obtain confirmation from the Regional Water Board that such proposed modifications

do not disqualify the discharger from coverage under these General WDRs.
Confirmation or new WDRs shall be obtained before any modifications are
implemented. If the Executive Officer does not disapprove the proposed change
within 45 days of receiving a written report describing the proposed changg, the
discharge may proceed in accordance with the proposed modifications.

Transfers

Enrollment in these General WDRs is'not transferable. A new owner of an ongoing
Project must submit an application in accordance with the requirements of these
General WDRs to be authorized to discharge under these General WDRs. An owner
who sells property covered by these General WDRs shall inform the new owner of the
duty to file an application and shall provide the new owner with a copy of these

General WDRs. Failure to inform the new owner shall not release the selling owner

from any potential liability for failure to comply with the terms and conditions of these
General WDRs while under the discharger’s control, nor will it release the buyer from
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any potential liability for failure to apply for coverage under these WDRs, d‘r other
provisions of the Porter-Cologne Water Quality Control Act.

17. Signatory Requirements

All reports, notices, or other documents required by these General WDRs ofitequested
by the Regional Water Board or State Water Board shall be signed by a perggn
described below or by a duly authorized representative of that person.

a. For a corporation: by a responsible corporate officer such as (1) a presidgnt,
secretary, treasurer, or vice president of the corporation in charge of a prjhcipal
business function; (2) any other person who performs similar policy or ddcision-
making functions for the corporation; or (3) the manager of one or morel||
manufacturing, production, or operating facilities if authority to sign dod Iments
has been assigned or delegated to the manager in accordance with corpoiﬁ‘te

procedures.
b. For a partnership or sole proprietorship: by a general partner or the propyigtor.

c. For amunicipality, State, federal, or other public agency: by either a prifjgipal

executive officer or ranking elected official.

Any person signing a document under paragraph (a), (b), or (c) of this proviép on shall
make the following certification: : ,

“T certify under penalty of law that this document and all attachments were p

under my direction or supervision in accordance with a system designed to a
qualified personnel properly gather and evaluate the information submitted. |B
my inquiry of the person or persons who manage the system, or those persons
responsible for gathering the information, the information submitted, is, to th
my knowledge and belief, true, accurate, and complete. I am aware that therg
significant penalties for submitting false information, including the possibilit
and imprisonment for knowing violations.”

best of

ﬁ)rfe fine

18. Failure to Obtain Coverage

Dischargers who fail to obtain coverage under this Order or another applicablg order
will be subject to enforcement under CWC Section 13264 and other applicab
their Project results in an unpermitted discharge of waste.

H. DISCHARGER TERMINATION OF COVERAGE

The discharger may terminate coverage under these General WDRs for a completgd Project
by submitting to the Regional Water Board a letter stating the Project status. The btice of
Project termination shall be signed in accordance with G. PROVISIONS 17. Thg| .
Regional Water Board will determine if termination of coverage is appropriate andinotify
the discharger.
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I.  EXPIRATION

Individual coverage by this Order expires upon completion of the sand and gravel i
and excavation activity or five years from the date coverage under these General WDRs is
authorized by the Executive Officer, whichever occurs first. If the discharger wishg
continue an activity regulated by this Order after five years of coverage by this Orflg
discharger shall apply for and obtain new authorization to be covered by these
individual water quality certification. A new application including a complete RO
must be submitted to the Regional Water Board at least 120 days in advance of thq
expiration date to re-enroll. New coverage by these General WDRs can be obtaingy
additional period up to five years.

J. WATER QUALITY CERTIFICATION

provisions of sections 301 (“Effluent Limitations™), 302 (“Water Quality Related
Limitations”), 303 (“Water Quality Standards and Implementation Plans”), 306 (*
Standards of Performance”), and 307 (“ Toxic and Pretreatment Effluent Standard§
Clean Water Act [33 USC Subsection 1341 (a)(1)], and with other applicable req i
of State law. Except as may be modified by any preceding conditions, all certificaty
actions are contingent on: a) the discharge being limited and all proposed mitigati
completed in strict compliance with the applicant’s project description, and b) com
with all applicable requirements of the Regional Water Board's Water Quality Com
for the North Coast Region (Basin Plan). -

. Certification:

I, Catherine Kuhlman, Executive Officer do
hereby certify that the foregoing is a full, true,
and correct copy of an Order adopted by the
California Regional Water Quality Control
Board, North Coast Region, on June 21, 2005.

Catherine E. Kuhlman, v
Executive Officer

(079103 DLP_Adopted S&G Gen WD)
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1736 Franklin Street, 9th Floor, Oakland, Californin 94612 ¢ 510/208-4555 * Fax 5 )
www. envzrolaw org * envlaw@envnolaw org °

208-4562

October 29,2007

]

Elizabeth Miller Jennings
Staff Counsel IV '
Office of Chief Counsel
1001 I Street, 22" Floor
Sacramento, CA 95814

Re:  Petition of Ed Voice Family, Friends of the River and Environmental Law Foung Ltioh '
Challenging North Coast Regional Water Board’s Approval of Three Mercer Frager
Gravel Mining Operations for Water Quality Certification and Appmval to Opet
Under General Waste Dlschal ge Requirements

~

Ms. Jennings:

This letter is in response to your October 19, 2007 letter requesting additional 1ni rmation
regarding the matter above. Specifically, you requested clarification on whether the Ap proval
issued by the North Coast Regional Water Quality Control Board was a final and reviewgble act.

The'Ed Voice Family, Friends of the River and the Environmental Law Foundatil
(“Petitionets™) contend that the Regional Board’s approval was a discretionary act that i
reviewable by the State Water Board, The Regional Water Board’s approval for a grave
facility to operaté under the General Waste Discharge Requirements is not a ministerial §
functions as the Regional Board’s water quality cettification under section 401 of the Cl e
Water Act and was granted after a deliberative process. In fact, the Regional Board onl
approval on condition that Mercer Fraser undergo additional monitoring and reporting ||
requirements. [These documents were submitted to the State Water Board in Petitionezs
for Review as Exhibit D (Additional Monitoring and Reporting Requirements for Willo
Exhibit E (Additional Monitoring and Reporting Requirements for Sandy Prairie), and E
(Additional Monitoring and Reporting Requirements for Cooks Valley) attached to Petitigners
Petition For Review. For convenience, these documents are attached to this letter.] As e
in the Regional Board’s responses to Petitioners public comments on the approval of the |t
the Regional Board did make an individual, fact specifi¢ evaluation on each of these projg
[These documents were also.submitted to the State Water Board as Exhibit O (Response [

mining -

Printed on 100% post-consumer racycled paper




3.

/Elizabeth Miller Jennings

' “documents are attached to this Jetter ]

' dated June 19, 2006 from Catherine Kuhlman, Executive Officer, Regiognal Water Boar
- Justin Porteous, Mercer Fraser Company, attached hereto as Exhibit 1; letter dated Sept
2006 from Lynne Saxton, Environmental Law Foundation to Dean Prat, Regional Board!
‘attached hereto as E\hlblt 2; letter dated September 27,2006 from Catherine Kuhlman, !
- Executive Officer, Reglonal Water Boaxd to Justin Porteous, attached hereto as Exhibit{d.
-~ Almost one year later and after the Reglonal Board received and reviewed the required |
" documents (see Response to Public Comments, Exhibits O, P, Q, and R), it reopened tlig
‘comment period on the projects. After assessing information submitted to the Board in|t}
public.comments, the Regional Board issued the Water Quality Certification and approV
operate under the General WDRs with additional monitoring and reporting requirenienty

October 29, 2007 B R S ,

{

Comments for Dmsmole Project), E }\hlblt P (Response to Comments for the Sandy Praitje
W1llow Cleek/Mcnght Projects), Exhibit Q (Response to Comments fo1 Cooks Valle

In addition, the Sandy Prairie Project had been approved in September 2006 any

immediately revoked at Petitioners’ request, on grounds that the Regional Board failed { i

the necessary documentation in order to assess the Project’s impact on water quality.

1l Page2

and

stated above, Petitioners contend that this is clearly a deliberative act and i Lewewable
State Water Boa1d o : : L

v Thank you fo1 the opportunity to submit comments on this i issue. If you have an
quest1ons, please feel free to contact me- at (510) 208-4555." '

Sinberely,

Lynne Saxton

i

1
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California Reglonal Water Quality Control Board

‘North Coast Region
. _— o ‘William R. Massey, Chajrman
' - . ) mm%mmm .
§ : ne! 5 Calliormin 93403
Koty Sooviy o (s T SAS ol oy Offes: 10T} STACE220 + FAX, 10T 523-0135
< Jane 18, 2006
Wr, Justin Porteous
© Mexcer Fraser Company
B.O. Box 1006
Eurcks, CA, 95503
Dear Mr. Porteous:

- Bubject: Donlal, without prejudics, of request for Federal Clean Water Act Séction 401 [
o Water Quality Certification for she Multiplo Mercer Fraser Sand and Gravel |
Bxtraction Operations in Humboldt and Trinity Countics

WDID Ne. 1B02099WNHU

Willow Creek/McKnight Gravel Extraction Operations
WDID No. 1B02102WNHU

Hssex Gravel Extraction Operations

WDID No. 1BO2IOTWNHU .

Mercer Fraser Company ~ Dinsmore Gravel

WDID No, 1A05097WNTR )

Memer Frasar Company — Standy Preixie Gravel
WDID No. 1B02100WNHU | ;

Files: Mercor Fraser Company — Cooks Valley vae%

On July 11, 2005, Noith Coast Reglonal Water Quality Control Board (Reglonal Water Board))
received the above-listed upplications, along with a $500.00 processing fes for each appiicaﬁoﬂ;y
from Mr, Faul Wisniewski, National Resourcas Management Corporation, on behalf of Justia |
Porteous of the Mercer Fraser Company, requesting Federal Clean Water Act Sectiond0l ||
Cegtificativn for the abovo named Mercer Fraser Operations in Humboldt and ‘Iinity Counties;
Information descrilibog the proposed projets was noticed for a 21-day public comment petiod|||
that stacted on January 18, 2006 for the Sandy Praitie, Bssex, and Dinsmore Operations and orf)| .
March 21, 2006 for Willow Creck/McKnight and Cooks Valley Operations. The applications foe
Water Quality Certification/Waste Discharge Requirements for the multiple Mercer Frassr |

Cdalifornia Environmental Profection Agency
E Recscled Papr




B6/28/2006

Mr. Porteonu

Operations incinded the following annual extraction volumes and arcas of disturbancs to

. jurisdictional Waters of the United States;

-

WATER QUALITY CONTRD

St

P

Tune 14, Zﬁﬁs

; 1
I

At the tim¢ the public notices were posted, seversl issues still had to bo resolved inorderto |-
cotmplate your applications. Woe sent a leiter to Mr, Wisniowski, along with a copy of the pub
notices, listing the eligibility requirements for coverage under the General Waste Discharge ||
Requirements and Waler Quality Certlfication for Discharges Related to Sand and Gravel ||
Mining, Excavation, and Processing Aotivities, Including Asphalt and Concrete Operations, oyt
Non-Federal Lands in the North Coast Region (General WDR). The current anoual foe fora ||
(General WIDR is $800 plus a 5% surcharge or $872, The $500 submitted with your applicatio
Is mpplied 1o the first annual fes. However, an additional $372 submittal la required for sach
extraction operation if your operations are coverad under the General WOR, To date the
Regional Board bas not recelved the additional fees for coverags under the General WDR. In
sddition, on April 5, 2006, we sent an amail to Mx, Mark Benzinger, Mercer Fraser Company
Project Engineer, requesting documentation regarding discharges of process wastewater from ||
asphalt batch plant operations including wastewater disposal methods, results of wastewater 1
sampling end a copy of & Storm Water Rollution Prevention Plan (SWPPP) for each operation)

The information needed at this time in order 1o complete the subject applications Includes:

3

3) rosults from wastewiter sampling;
4) o SWPPP for cach operation;

from asphalt production and associsted air polfution control equipment to swiace or
ground water, that any wastewater is adequately analyzed, that the discharged wasteway|
dos not contain pollutants, and that wastewater is discharged to a percolation basin,

3) documentation demonstrating that your operations do not discharge process waswtajhr

these projects. Hence, your request for Federal Clean Water Act Section 401 Water Quality
Certiflcation for all of the Mercer Fraser operations named above are denied without prejudi
Denial without prejudice does not reflect a judgment regarding the raerits of the proposed
project. I’ documentation i submitted within one year of the date of this denial that

California Bnvironmental Protection Agency

In absence. of the above information, we are unable to proceed with processing your pérmits R’r
0

$3°72 for sach operation for General WDR, ,
information about the discharge of wastewater, if your operations Involve discharge frgm
a viet scrubber; , o \

Name of Operation | Annusl Extraction Arca of Impact ‘:vuﬂsdlcﬁmal I

; | : aters l F o
Cooks Valley Upto 40000 ¢y, 0-15 aeres - | South Fork Bel ||
WillowCreck . Upto38690cy. [ 0-15ames(WC) Main Stem Trin
{WC)/McKaight - ~ 0-3 acres (McK) River :
{(McK) . - _
Sandy Praisie (SP) 125,827 c.y. 0150 acres (SP) Main Stem Bo)
Canevari (C) 0-110 acres (C) %ﬁer
Esgex Up §0 40,000 ¢y, 0-3.5acres River ‘
Dinsmore Up 10 50,000 ¢.y. 0-35 acros Van Duzen River!

Rucyelad Paper

a3
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S : .
Mr, Portzony - w3 . Jume 19, 2“6

demonstrates that the proposed activitles comply with the requirements of the General WDR, jid
sre protective of witter quality, then we will reactivate your application and take appropriate ||
action. I ono year passes without evidence of compliance, you will need 10 subroit a new
spplication and essociated fees for cetification.. :

If you have any questions regarding this matict, piem contact Regional Water Board staif Delﬁx '
Prit by phons at (707) 376-2801, or emai] dprat@waterbosrds.ca.gey or Catherine Woody &t
(707) 576-6723 or email cwoody@waterbosrds cagov, ‘ ‘

Sincarely, S
(ethers Keof s -

Catherine B. Kublman
Executive Officer

D63308_gew_ M xonFraser Operatlons_DWE doa

o6t Ms. JaneHicks, U.S. Army Corps of Engineers, Regulatory Branch, 333 Muarket Street]) |
San Prancisco, CA. 94105 . ;
- U. 8, Army Comp of Engineors, District Bogineer, F.O.Box 4863, Bureka, CA 95501
Mr, Qgear Balaguer; SWRCR, Regulatory Seotion, Divigion of Water Quality, 1001 1
Street, Secramento, CA 95814 . ,
Mr. Pavl Wisniewski, NRM Corporation, 1434 Third Street, Bureka, CA 95501-0682

Caly"omié anironmmﬂf Protection Agency
Recyoled Papar ' '




ENVIRONMENTAL LAW FOUN

Hl

www. envzrolaw org *  envlaw@envirolaw.org

geptcmber 5, 2006 I‘

Dean Prat , = .
North Coast Regional Water Quality Control Board o o
5550 Skylane Blvd., Suite-A - ‘

Santa Rosa, CA 95403

Re: Request To Re-Open Public Comment on Metcer-Fraser Pr ojects:
- Water Quality Certification and/or Waste Discharge Requirements for

Cooks Valley Gravel, WDID No. 1B02099WNHU
Sandy Prairie Gravel, WDID No. 1B02100WNHU
Essex Gravel Extmctmn Operations, WDID No. 1B02101WNHU
Dinsmore Gravel, WDID No 1A05097WNTR
Dear M. Prat: '

I am writing on behalf of the Environmental Law Foundation, Friends of the

" requests for Federal Clean Water Act Section 401 Water Quality Certifications for the
projects identified above (“Projects™). Baseéd oninformation that Petitioners have learne

Regional Water Quality Control Board (“Board”) re-open these Projects for further publ

Public Comments Previously Submitted on the Projects

Projects on January 20, 2006 and the Dinsmore Project on J einuary 21, 2006

due to the exclusion of pertinent information ftom the original notifications. The Ed V

submitted public comments on Apul 11, 2006.

I3

\Prinled on 100% post-consumer recycied paper »

1736 Franklm Street, 9th Ploar, Oakland, California 94612 » 510/208-4555 }Fa'x5

) Willow Creek/McKnight Gravel Extraction Operations, WDID No. IBOZIOZWHU

of Small Places and the Ed Voice Family (“Petitioners”) regarding the Mercer-Fraser

to the close of the public comment periods for these Projects, Petitioners request that the

The Board issued new notices for the Willow Creek and Mcnght and Cooks Va]lb{)y ﬁroj ects,

submitted public comments for these Projects on March 22, 2006 and the Petitioners, g

ATION
l!I

‘4"’ -4562

subsequent
North Coast
comment.

ks Valley

OnJ ariuaryll 8, 2006, the Board issued 521~day public notice period for the Proj¢dts. The Ed
Voice Family submitted comments on the applications for the Sandy Prairie and Cp

ice Family.
llectively,




" Fraser operations have asphalt plants and that the wastewater discharges from those opergifi

The Bo rtl Failed To Provide The Public Sufficient Notifiéa ion of the Projects

o submit
alifornia

The Board is required to provide interested persons notice and an opportumty;
comments on Mercer-Fraser’s applications for Water Quality Certification. See, e.g., 23|
" Codeof Regulations (“CCR”) § 3858; 33 United States Code (“USC”) §.1341. Moreover,,
must be provided complete and accurate information in order to be informed of the substaf

raised by the proposed Projects. See, e.g.; National Resources Defense Counsel v. Un
Environmental Protection Agency (2002 9® Cir,) 279'F.3d 1180, 1188. Witho‘ut 2
description of the Projects, the public cannot submit meaningful comments for the Board
when determmmg whether to approve or deny a project and whether to impose addl‘uona
measures in order {o avo1d detrimental water quahty impacts. :

itive issues
jfed States
“ accurate
o dnalyze

itigation

I

Howeve1 at the tlme that the Board issued notices for the Melcer-Fraser Prpjects, the
applications for Water Quality Certifications were incomplete. In fact, two months after IEL close of
the final public comment period, the Board denied each of Mercet-Fraser’s Project apphc "ons. See
Letter dated June 19, 2006 from Catherihe Kuhlman, North Coast Regional Water Qual l‘ Control
S”), p. 2

. Board, to Justin Porteous, Mercer-Fraser Company (“Board’s June 19 Denial of the PI‘Q] a

The Board stated that it could not move forward with the Water Quahty Certifications un| " Mercer-
Fraser provided 1t with: , ‘ : .
. " Information about the discharge of wastewater for operatlons that mvolvedllhilschal ge
from a wet sctubber .
e results from wastewater sampling;
. a SWPPP for each Operation'

. ' documentatlon demonstratmg thatthe operatxons donet dlscharge process Wastewater

from asphalt production and associated air pollution control equipment tojgurface or

-ground water, that any wastewater is adequately analyzed, that the Lchaxged

wastewater does not contain pollutants, and that wastewater is disch &ed to a

' ~ percolation basin. : . ‘
bid ., - :

If the Board did not obtain sufficient information to be able to assess the envilipnmental -
impacts of Mercer-Fraser’s operations, the public could not p'ossibly do the same.

Fulthetmore the public notices failed to inform the public that at Ieast some of the

SWPPP’s were being analyzed as part of the Water Quality Certification. See Board’s Junel|
oof the Projects, p. 2; Order No. R1-2005-0011" (“GWDR’g”),ﬂ 7. The Board’s failure to py
.information” circumvents the very puipose of the requirements to notify the public of])
projects and review those comments prior to making a final determination. This is highligh ‘
Board’s own statements months pnox to the Board’s June 19 Denial of the Projects. ||| Prior to




A3

. obtain substantive and critical information about such discharges prior to issuing publid)

_ wastewater discharges from the asphalt plants. These Projects should be re-notlced for furt
¢omment, ' '

. ,' AtLeast Soine Public Notlces Reference CEg JA Documents Tha tDo Not Adeq uatebg &: sess The

Quality Act (“CEQA™): See GWDR’s, 113, 31. However, subsequent to the end of the pu Bli
- period, Petitioners have learned that some of the CEQA documents relied upon by the Bgg

" Project which does not comply with CEQA, the Board must conduct an environmen

receiving the requisite information to determine the environmental impact of the Projects, #
providing the public notice that discharges from asphalt operations were at issue, the Board s
it intended to grant.Mercer-Fraser’s Water Quality Certifications. See, e.g., Respongg
Family’s Public Comments, dated March 21, 2006, from Catherine Woody, Regi “!
Environmental Specialist Intern. Ironically, the Board contended that the basis for its a
the review of Mercer-Fraser’s individual permit apphcatlons and the comments subm th
public. Zbid. - - S

. Due to the Board’s failure to notify the public that the Projects included an assg
dlscharges from asphalt operations for at least some of the PrOJects and to the Board®

these Projects, thé public could not provide informed comments yegarding mitigation

Respective Prmects.

All applit:ations for Section 401 permits arerequired to comply with California Envito

assess the environmental impacts-of the applicable Projects. For example, the Cooks Val¢
references a Programmatic Environmental Impact Report (S CH No. 92013033), conduct« i
that ajlegedly assessed aggregate extraction activities on the Eel River.

Howeve1 the Water Quality Certification from Mercer-Fraser’s Cooks Valley opdtiations are
on the South Foik of the Eel River, which is not included in the area covered by the 1992 PEIR. The
PEIR only assessed gravel removal on the lower Eel River from Fulmor Road upstream j 200 feet -
above the confluehce of the Van Duzen River and on the Van Duzen River from its confly “nce with
the Eel River upstream to the mouth of the Cuddeback Creek. See Interim Monitoring Prijgram and
Adaptive Management Practices for Gravel Removal from the Lower Eel and Van Duzg
Adopted July 2, 1996 by the Humboldt County Board of Supervisors. Moreover, it does
that the PEIR assessed impacts of asphalt production, which the Board is required to assj
of Merce1~F1aser s Water Qualxty Certlficatxon ‘ ‘

Lo assess
14 years
-noticed
viewed.

To date, it is unclear whether the Board relied on other invalid CEQA document
the other Mercer-Fraser Projects, as the documetitsidentified in the public notices are at lea i
old and copies are difficult to obtain. Thus, Petitioners request that all of the Projects.are :

:l;;

for _pubhc comment so that the applicable environmental assessments can be acqulred and

¢ ]

In addition, prior to making a final determination on the Cooks Valley Project, indjany

other
impact
analysis in compliance with CEQA. ‘ v




The Board’s failure to provide sufficient notification of the public and its failurg)

with CEQA, as described above, is particularly disconcerting in light of the fact that Merqgir
Willow Creek and-McKnight, Cooks Valley, Sandy Prairie and Dinsmore operations takie
the Eel, Tnmty and Van Duzen Rlvers which have been des1gnated as Wild and ScenigRi

- The Callfomla Wlld and Scemc RlVCIS Act declares that the preservation of “rije
-possess extraordinary’scenic, recreational, fishery, or wildlife values” is the “highest|z
beneficial use” of the State’s designated Wild and Scenic Rivers. Public Resources Code|§
Similarly, the Federal Wild and Scenic Rivers Act requires that rivers which “possess ou !
remarkable scenic, recreational, geologic, fish and wildlife, historic, cultural, or other simila
be preserved in their free flowing condifion, 16 USC §1271. In fact, Section 5093.61 requ

departments and agencies of the state shall exercise their powers granted under any othe
of law in a manner that protects the freé-flowing state of ‘each-'componeht of the systq
extraerdinaty values for which each component was included in the system.” Extens

extraction may be incompatible given the water quality effects on the nature of the high q I li

’ S Manv of Mercer-Fraser’s Operations Take Place On Wild and.Scenic Rivgrs
\
|
|
|
|

watels and beneficial uses of the Eel, Trinity and Van Duzen Rivers. In light of the infor

notice for further public comment and review in order to ensure that the beneficial uses of
B ~ are protected. :

Pursuant to thie GWDR’s, the Board shall not notify an applicant that it has cove 1t
the GWDR’s upon finding that coverage of the Project in question has caused or will lifte

szgmf cant public controversy. See GWDR’s §B, No. 5. Failure to notify the pubhc of s
issues on proposed Projects and reliance on invalid CEQA reviews qualify as issues likel
significant public controversy. The complete effects of these Projects need to be assessed 3
mitigation méasures should be suggested and adopted it order to protect the Eel, Trinity,
and Mad Rivers from further degradation. Thus, Petitioners request that the Board re-
Mercer ~Frasez Projects for furthel pubhc comments,

If YOll have.\questxons or concerns on any of the matters above, please feel free to cf

Sincerely,

Lynne Saxton
Staff Aftorney
Environmental Law Foundatxon

Petitioners have acquired sincé the close of the public comment periods,these Projects sho

Eo cause
further

lan Duzen

btice the

%ntact me.
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California Regional Water Quality Control Board
North Coast Region
William R, Mass eys C‘tm:rman
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o 'Sﬁ.?tmxm‘ 27, 2006 Post-Ii* Fax Naje - ' 7571 D@ﬂ? 2l ;&&*‘" ’g
’ 3 §§m@ Z%a.\rﬁ\ "—""Ff'fﬁ%cmn.-l;igﬁcmﬂ&_
Mr, Justin Portesus - Fivoms & Phoarit 7 285D
popeios T B (e&hr“% M&WWM s
" PBurek, CA 95503 TP e

E 3)831' Mr. Porteous; -

_ éubj oct; Ravocamn of ("avemge Under the General WDRs for Sand and Gravel
R ‘Opergtions; Request for CEQA Dosuments :
" . File: . “Mercer Fraser Company ~ Cooks Valley Gravel

“WDID No. 1B02099WNHU
Willow Creek/McKright Gravel Bxtraction Operations
WDID No. 1B02102WNHU
- Essex Gravel Extraction Operations
WDID No. 1B0ZI0TWNHU
Mercer Fraser Company — Dinsmore Gravel
WDID No, 1AQ5097TWNTR.
_ Mercex Praser Company ~ Sandy .?ra,irw vael
WD]D No. mczmowmm

S O July 11, 2005, we received your applzcaﬁcans for Clean Water Aot Section 401 Water Qg
L Certification xmd/or Waste Discliarge Requirements for the five shove-referanced g,ravel
opetations,

R ‘On June 19, 2006, we denied, without prejudice, your request for certification for these five||
. projects and adyized you that pending your submiital of additional fees and Information ||
.. necessary to allow thess projects to be covered under Order No, R1-2005-0011, General W

..~ Dischargs Requi:rexmmts fnd Water' Quality Certification for dischargos related o sand and
-+ gravel mining, excavation, and processing activities, including asphalt and concrete opman :
. - on non-fideral lands in the North Coast Region ($and zmd Gﬁw! WDRs), we would reactiya
your applicstions and take appropriate action, : '

California Environmental Protection Agency

Rogyeled Poper .
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, At Fustiny Porecus ' : AN Seprember 27,

" 2006), the Essex Gravel Bxtraction Operations (Augist 30, 2006), and the Ssady Prajie Grapel - - = -
-~ “fasility (September 5, 2006) for coverage under the Sand and Gravel WDRs (notlog that -y} = v
* ‘disoharges Siom asphait plents.to usilined basins st the Dinsmore and Sendy Pralrie facilities |y =/ v oooe o

Operatiors, R | .
3) The 1592 PEIR for gravel sxiraction activities on the Bel River, cited in your July 11,2005

In Angust 20086, ydu. provided us with the requested information and the :uiditip{,xal filipg feen|
each of the five factliffes. Subsequently, we enrolled the Dinsmore Gravel facility (August

were hot authorized).

On September 3, 2006, we received a request from the Environmental Law Foundatlon to re
public comraent on sl five facilitles, stating that the Board had failed to provide the public '
sufficient notification of the projecis. Among other things, the request letter also questioned |
adequacy of the CEQA docimments relied upon by the Board to make our determination that thie
five projects have achieved compliance with CEQA. \ -

We have discussed this request thh our fegal counsel, and our counsel has advised us that in|)| -

cases where a Water Quality Certification application has been denied, it is appropriste to |
renotics thet application upon reactivation, even If thes application was noticed prior to depial, g

was the ¢case for all five of these projects, In Might of this information, as Dean Prat of our staff]

advised you in a telephone conversation on September 20, 2006, we propose to revoke coverag
for the Dinsmore Grave] facility, the Essex Gravel Extraction Operations, and the Sandy Praire
Gravel facility, and to post new public notices for each of the five prajects prior to taking furtlie
permifting action. ST : ‘

We hereby revoke coverage for the Dinsmore Gravel i%ci!jty; the Essox Gnivei Extraction
Operations, and the Sandy Prairie Gravel facllity under Order No, R1.2005-0011,

A review of our files indicates that we do not currently have a.copy of the appropriate CEQA. ||

Sep;embﬁf‘ 15, 2006 to request coples of these docuntents, Specifically, the documents that w
poed are: ‘ At ’ Y

documents for any of these five profests, Catherine Woody of our staff contacted you on ‘ﬁ

1) The Miy 8, 1986 Mitlguted Nogative Declaration by Trinity Cowty, oited in your July 11, |||

2005 application for the Dinsmor Gravel faclity. .-

2) The 1994 Programmatic Environmental Tmpact Repart (PEXR) for grave] cxiraction aaiviﬂeH

onthe Myd River, clted In yaur July 11, 2005 application for the Pssex Gravel Rxiraction

application for the Sandy Prairie Gravel facifity. . 7y U “
4) Tho 1988 Negative Declartion for Surfce Mining Permits and the 1992 PRIR for gravel * |
exttaction on the Bel River, eited in your July 11, 2005 application for the Cooks Valley vaeli
facility, (Please note that if the latter docnment is the same as that listed in 3), above, you may
submit ane copy and advise ug as fo which Reilitles it applies to). R P JOLTE

5) The 1988 Neg,rfﬁva Declaration for gravel extraction on the Tiinity River, clted in your July
1, 2005 application for the Willow Ceeok/McKoight Gravel Extraction Operations.
- California Environaental Protection Agency '

ﬁc:o:)éled f’a,?ar
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N, Justin Porteous = ~ Scpfember 27 200G

‘Upon receipt of these documents, we will review them fo ensure that the five projects do, in fact,
. comply with CRQA. 'We must mako this determination before we can deem these projects ] A
eligible for coverage under the Sand and Gravel WDRs. 'Wo are hopeful that you can provie
- "with the requasted docutnents 4s.soon 45 possible, 8o that we tan conduct eur review copcugut
" with the 21~Jay publie comment period, Staff plan to expedite this process, but please be aws
that If significant water quality concerns are yaised during the public commeént perlod and/or|iy
cannof confirm CEQA complisnce based on the subinltted documents, sdditional ligie may by
needed for us to complete the enrollment process for some or all of the projects.

We appreciute the time, effort, and expense you have put into compliance with our requiremen
to date, and we recognize thit our actions at this time will create logistical difficulties in yo
 operations. However, as an agency responsible for protecting the public trust, we must on
that our decision making process 1s transparent and accessible for public review and comme

We look forwazd to receivi‘ng the r&qu%ted-(‘.‘ﬁQA documents, If you have aay questions or||| -
comments tegarding this maites, please contact Diana ﬁgmicuii-e: at (707)576-2350, ‘

Sincéfeiy, ‘ S

Catherine Ruhlman
Bxecntive Officer

¢o: U3, Army Corps of Faglneers, District Engineer, PO, Box 4863, Hurcka, CA 95502 -
.M, Jane Hicks, U.8. Asmy Corps of Bngineoers, Regulatory Funetions, 333 Market ||
© Sueet, San Franclsco, CA 94105 B IR L

California Environnntal Protection Agéxzcy
Rexyeied Popst




California Regional Water Quality Control Board
North Coast Region

MONITORING AND REPORTING PROGRAM NO. R1-2007 0084
WDID No. 1B02102WNHU

/ . Mercer Fraser
Willow Creek/McKnight Gravel Extraction Operation

“Humbolat County
Pursuant to Water Code section 13267, compllance with this Monltorlng and Repommg' -
Program (MRP) is required, and is an enforceable condition of Mercer Fraser's enfoliment
letter for coverage under Order No. R1-2005-0011, “General Waste Discharge Reguirements
and Water Quality Certification for Discharges Related to Sand and Gravel Mining
Excavation, and Processing Activities, Including Asphalt and Concrete Operations|ipn Non-
Federal Lands in the North Coast Region.” Violations of this Order subject Mercerifraser to
enforcement action under Water Code section 13268, and/or termination of covergge under
- Order No. R1-2005-0011. The cost of compliance with the requirements of this MRP bears a
reasonable relationship to the need and benefits of the MRP, which is the assurange that
mitigation measures are implemented and effectlve
l. MONITORING
Prior to commencing extraction activities at the site each season, Mercer Fraser shall -
submit to the Regional Water Board a map of the proposed extraction areasj|as
approved by the United States Army Corps of Engineers under the Letter of||
Modification for that season. Each discrete extraction area shall be provided|with a

number, letter, name, or other distinguishing identifier. In addition, the map 8
identify photo monitoring points. Photo monitoring points shall be establisheg

%

accordance with the attached Standard Operating Procedure; and shall be |
as to allow photographic overview of each discrete extraction area.

Photo Monitoring

No more than two weeks prior to, at least once during, and no more than on
following extraction operations, Mercer Fraser shall photograph extraction a
the established photo monitoring points.

REPORTING

A.  Permitting Agency Information

1. General CHERT Correspondence

as from

Throughout the course of the year, the Discharger shall copy th
Regional Water Board on all CHERT-related correspondence a

that the Regional Water Board is notified of proposed field visitg)

- CHERT representatives.

ensure




D
2. Certification of CHERT Compliance

annual extraction operations, the Discharger shall provide the||Regional
Water Board with verification of compliance with CHERT ‘
recommendations for that season. Verification may come in t
email correspondence, a letter, excerpt from a report, etc. Di

As soon as possible, but no more than 60 days following cong ﬁsion of

one of the reviewing agencies (NOAA, US Army Corps of Engil
California Department of Fish and Game (DFG), Humboldt Cdlnty) that
operations have been conducted in compllance with CHERT
recommendatlons

3. Certification of Compllance with DFG, Humboldt County, and lhrmy
Corps Permits

As soon as possible but no more than 60 days following concllsi
annual extraction operations, the Discharger shall provide the |
Water Board with verification of compliance with the annual L f
Modification from the Army Corps, with the Use Permit from H
County, and with the 1600 Agreement from DFG. Verification |
in the form of email correspondence, a letter, excerpt from a '

At least 24 hours prior to commencing extraction operations and 24 (y
following completion of extraction operations, the Discharger shall notjj
Regional Water Board of such.

C. Photographic Monitoring

No more than 60 days following completion of extraction activities at tjje site,
the Discharger shall provide copies of pre-, during, and post-extractiofipictures
for that season’s operations, indicating the photo point from which eagh photo
was taken and the date each photo was taken. ‘

Ordered by

Robert R. Klamt
Interim Executive Officer

September 14, 2007
Attachment: Standard Operating Procedure for Photo Monitoring
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_letter for coverage under Order No. R1-2005-0011, “General Waste Discharge Re

Federal Lands in the North Coast Region.” Violations of this Order subject Merce

California Regional Water Quality Control Board
North Coast Region

MONITORING AND REPORTING PROGRAM NO. R1-2007-0085
WDID No. 1B02100NHU

Mercer Fraser
Sandy Prairie/Canevari Gravel Extraction Operation

Humboldt County

Pursuant to Water Code section 13267, compliance with this Monitofing and Repqrting

Program (MRP) is required, and is an enforceable condition of Mercer Fraser's en

and Water Quality Certification for Discharges Related to Sand and Gravel Miningj!
Excavation, and Processing Activities, Including Asphait and Concrete Operations}{

enforcement action under Water Code section 13268, and/or termination of coverag

ollment
i lrements

'| raser to
e under

Order No. R1-2005-0011. The cost of compliance with the requirements of this MIR ||i bears a
reasonable relationship to the need and benefits of the MRP, which is the assurange that
mitigation measures are implemented and effective.
I MONITORING
Prior to commencing extraction activities at the snte each season, Mercer F dser shall ,
submit to the Regional Water Board a map of the proposed extraction areas)|as
approved by the United States Army Corps of Engineers under the Letter of]
Madification for that season. Each discrete extraction area shall be provideg) with a
number, letter, name, or other distinguishing identifier. In addition, the map|ghall
identify photo monitoring points. Photo monitoring points shall be establish d in
accordance with the attached Standard Operating Procedure, and shall be lpcated so
as to allow photographic overview of each discrete extraction area. ‘ ‘
~ Photo Monitoring
No more than two weeks prior to, at least once during, and no more than on } week
~ following extraction operations, Mercer Fraser shall photograph extractlon afeas from
- the established photo monitoring pomts
. REPORTING -
A.  Permitting Agency Information
1. General CHERT Correspondence
Throughout the course of the year, the Discharger shall copy th
Regional Water Board on all CHERT-related correspondence and ensure
that the Regional Water Board is notified of proposed field VISIt with
CHERT representatives. 1




LY}

, -2~
2. Certification of CHERT Compliance

As soon as possible, but no more than 60 days following conq’ilgsion of
annual extraction operations, the Discharger shall provide thg/Regional
Water Board with verification of compliance with CHERT
recommendations for that season. Verification may come in th
email correspondence, a letter, excerpt from:a report, etc. Di J
must provide some form of written verification from either the
one of the reviewing agencies (NOAA, US Army Corps of En -]
California Department of Fish and Game (DFG), Humboldt Cg
operations have been conducted in compliance with CHERT
recommendations. '

3. Certification of Compliance with DFG, Humboldt County, and mrmy
Corps Permits

As soon as possible, but no more than 60 days following congl
annual extraction operations, the Discharger shall provide the
Water Board with verification of compliance with the annual L
Modification from the Army Corps, with the Use Permit from

in the form of email correspondence, a letter, excerpt from a r¢
Discharger must provide some form of written verification from
Corps, Humboldt County, and DFG that operations have been|
in compliance with their respective permits for the operations. ||

At least 24 hours prior to cofnmencing extraction operations and 24 h
following completion of extraction operations, the Discharger shall n

Regional Water Board of such.

—8-3

C; Photographic Monitoring

=

- No more than 60 days following completion of extraction activities at the site,
the Discharger shall provide copies of pre-, during, and post-extractign pictures
for that season’s operations, indicating the photo point from which eagh photo
was taken and the date each photo was taken.

Ordered by

Robert R. Klamt
Interim Executive Officer

September 14, 2007

Attachment: Standard Operating Procedure for Photo Monitoring
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-Order No. R1-2005-0011. The cost of compliance wuth the requwements of this M li

California Regional Water Quality Control Board
North Coast Reglon

‘MONITORING AND REPORTING PROGRAM NO. R1-2007-0088
WDID No. 1B02099WNHU

Mercer Fraser .
Cooks Valley Gravel Extraction Operation

Humboldt County

Pursuant to Water Code section 13267, compliance with this Monitoring and Repqrti
Program (MRP) is required, and is an enforceable condition of Mercer Fraser’s en;
letter for coverage under Order No. R1-2005-0011, “General Waste Discharge Refui
and Water Quality Certification for Discharges Related to Sand and Gravel Miningj|
Excavation, and Processing Activities, IncIudmg Asphalt and Concrete Operations)
Federal Lands i in the North Coast Region.” Vlolatlons of this Order subject Merce g'

reasonable relationship to the need and benefits of the MRP, which is the assurang
mitigation measures are implemented and effective.

I.  MONITORING

Prior to commencing extraction activities at the site each season, Mercer Friz
submit to the Regional Water Board a map of the proposed extraction area$
approved by the United States Army Corps of Engineers under the Letter of
Modification for that season. Each discrete extraction area shall be provide
number, letter, name, or other distinguishing identifier. In addition, the map
identify photo monitoring points. Photo monitoring points shall be establish i
accordance with the attached Standard Operating Procedure, and shall be |
as to allow photographic overview of each discrete extraction area.

Photo Monitoring

No. more than two weeks prior to, at least once during, and no more than ong week

following extraction operations, Mercer Fraser shall photograph extraction afeas from

the established photo monitoring points.
II. ~ REPORTING

A. Permitting Agency Information

1. General CHERT Correspondence

Throughout the course of the year, the Discharger shall copy i
Regional Water Board on all CHERT-related correspondence and ensure
that the Regional Water Board is notified of proposed field visitg|with

CHERT representatives.




D

2. Certification of CHERT Compliance

As soon as possible, but no more than 60 days following con

sion of

annual extraction operations, the Discharger shall provide th kegional
Water Board with verification of compliance with CHERT {
recommendations for that season. Verification may come in tfje form of
email correspondence, a letter, excerpt from a report, etc. Diggharger
must provide some form of written verification from either the JHERT or
“one of the reviewing agencies (NOAA, US Army Corps of Engineers,
California Department of Fish and Game (DFG), Humboldt Calinty) that

operations have been conducted in compliance with CHERT |
recommendations.

3. Certification of Compliance with DFG, Humboldt County, and }Wrmy ‘
Corps Permits |

As soon as possible, but no more than 60 days following conJ i
annual extraction operations, the Discharger shall provide the j
Water Board with verification of compliance with the annual Lg|
Modification from the Army Corps, with the Use Permit from H
County, and with the 1600 Agreement from DFG. Verification|f
in the form of email correspondence, a letter, excerpt from a rgpor
Discharger must provide some form of written verification from
Corps, Humboldt County, and DFG that operations have been|:
in compliance with their respective permits for the operations.

B. Notifications of Commencement and Completion of Extraction Operaliif:ns :

At least 24 hours prior to commencing extraction operations and 24 hgurs
following completion of extraction operations, the Dlscharger shall ndﬁy the
Regional Water Board of such.

C. Photographic Monitoring
No more than 60 days following completion of extraction activities at {fe site,
the Discharger shall provide copies of pre-, during, and post-extractiofy pictures

for that season’s operations, indicating the photo point from which eagh photo
~was taken and the date each photo was taken.

Ordered by

Robert R. Klamt
Interim Executive Officer

September 21, 2007

0521 O?MQ"?M()OSSMMRPMCO()% Valley DH.doc




Q Callfornla Reglonal Water Quality Control Board |
A North Coast Region I
John W. Corbett, Chairman

www.waterboards.ca.gov/northcoast

~ Linda 8. Adams 5550 Skylane Boulevard, Suite A, Santa Rosa, California 95403 Arnold
Secretary for Phone: (877) 721-9203 (toll free) » Office: (707) 576-2220 + FAX: (707) 523-0135 Schwarzenegger
Environmental Protection ; Govemor

August 29, 2007

Environmental Law Foundation
1736 Franklin Street, 9" Floor
Oakland CA 94612

The Voice Family

33 Rivercrest Dr.

PO Box 580
Garberville, Ca. 95542

Dear Interested Parties:

| Subject: Response to Public Comments for Mercer Fraser Dinsmore Graveli Van:
Duzen River, Trinity County F [

File: Mercer Fraser,,Dinsmore Gravel

In 2006, the North Coast Regional Water Quality Control Board (Regional Watef)
publicly noticed applications for four Mercer Fraser instream gravel mining pro;e
including the above-referenced project. Comments received in 2006 related to
adequacy of the CEQA document for the project and failure by the Regional Walg
Board to provide the public with sufficient opportunity to comment on the projectg
that time, the Regional Water Board has secured and made available to the publit
copies of relevant CEQA documents for this and other Mercer Fraser projects ct
under consideration. On May 2, 2007, Regional Water Board staff posted a secp)
public notice for four Mercer Fraser instream gravel mining projects, including thg
above-referenced project. The Regional Water Board received comments from m‘
Saxton, with the Environmental Law Foundation and Ed Voice and Voice Family

{fx

A number of the comments relate to general potential adverse effects of gravel
rather than the Dinsmore operation specifically. Both commenting parties providg
similar (Saxton) or the same (Voice) comments as those provided for Mercer Frds
Essex operation on the Mad River in Humboldt County. Regional Water Board
provided extensive responses to those comments. Those responses that relate

California Environmental Protection Agency
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Environmental Law Foundation -2 Auga% 29, 2007

The Voice Family

general comments on gravel mining are hereby incorporated by reference, and|)
periodically refer to responses provided in that letter (attached). -

This letter describes the comments received for the Dinsmore project, respond
those comments, and, where applicable, describes project requirements that w
incorporated as conditions of project approval.

1) June 8, 2007 Ietter from Lynne Saxton of the Environmental Law Foundation

Ms. Saxton, writing on behalf of her organization as well as the Voice Family ang
Friends of Small Places, asks that the Regional Water Board deny Mercer Frasef
water quality application for the Dinsmore project. To support this request, Ms. 2!
makes two main contentions, that 1) California’s Wild and Scenic Rivers Act pr i
the Regional Board’s approval of gravel mining on Wild and Scenic Rivers and 2
Regional Water Board must ensure that there will be no degradation to water qus
As discussed below, Ms. Saxton supports these contentions with the following p I

b) Mercer Fraser's. gravel mining operat|ons will dlsrupt the Van Duzen River’s fige-
flowmg nature . . ﬁ

¢) Mercer Fraser’s gravel mining operations will destroy the Van Duzen River's
extraordinary values.

Ms. Saxton references a 1997’/paper by G. Mathias Kondolf, professor at UC Be f
and a recognized expert in fluvial geomorphology, to describe a number of pote al
adverse impacts associated with instream gravel mining in general. The referen

document concludes in part that the “effects of aggregate mining should be eval '} 5
on a river basin scale, so that the cumulative effects of extraction on the aquatic &
riparian resources can be recognized.” Ms. Saxton also references NOAA Fish m
Biological Opinion conducted for the Army Corps of Engineers Letter of Permissip
2004-1 for gravel mining activities in Humboldt County.

Mercer Fraser’'s Dinsmore operation is located at mile 54 on the Van Duzen RIVJ in
Trinity County, and is overseen by Trinity County, rather than by the County of Y
Humboldt Extraction Review Team (CHERT). In December 2000, Trinity County
adopted a Mitigated Negative Declaration for this project. That document ‘

acknowledges the potential for this project, in conjunction with extraction activitieglin
Humboldt County, to have significant cumulative impact on the Van Duzen River g *—.d,
therefore, requires that Mercer Fraser submit cross section data, overlays, and e 14 area
gain/loss calculations to the Trinity County Planning Department each year to allof
additional monitoring of annual recruitment and to provide additional information

eto

impacts resulting from project implementation. Further; Trinity County notes that d
the dynamic nature of the operations plan, annual review of proposed operations b

California Environmental Protection Agency '
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The Voice Family : (-

Trinity County, as well as other regulatory agencies is,necessary. Mercer Fras :
submit annual operation plans to the Trinity County Planning Department prior |
annual start of operations; this plan is subject to approval and inclusion of addi !
mitigation, and Mercer Fraser may not begin operations until the plan is approvg

Water Board permitting mechanism for this project, staff will require that Merce
comply with the conditions and mitigations described under Trinity County’s Mitid
Negative Declaration for the project. The petitioners have not provided any info
regarding specific adverse impacts associated with Mercer Fraser’s Dinsmore Q
project.” - '

Ms. Saxton also notes that the CEQA document relied upon for Mercer Fraser’s
application is outdated and does not reflect the current operations. As noted ab
Trinity County requires annual review of past and proposed mining operations &
site, and has limited the use permit and reclamation plan for the project to ten yéa
order to allow for changes in technology and application of information gained frg
continued monitoring and surveys. We believe that these mitigation measures hg
ensure that current operations are assessed and reflected in annual approvals 4
the County and other permitting agencies. ‘

With respect to this agency’s obligations under the Wild and Scenic Rivers Act, &
finds that the project, as permitted, will not disrupt the free-flowing nature of the
Duzen River. The Regional Water Board will require that Mercer Fraser comply
any Wild and Scenic River conditions imposed by other permitting agencies, inc I
the Army Corps of Engineers and the Department of Fish and Game, as conditid
approval. In addition, staff have contacted the Resources Agency to advise the
Regional Water Board’s intent to issue permits for Mercer Fraser operations on Wi
and Scenic Rivers. If the Resources Agency notifies us of additional conditions
appropriate for inclusion in the permit for this and other gravel mining operation
and Scenic Rivers, we will amend our permits accordingly. It should be noted thi
Van Duzen River is designated Wild and Scenic up to the Dinsmore bridge in H I'j
County. Mercer Fraser’s Dinsmore project is located further upstream in Trinity QJounty.

Ms. Saxton contends that the Regional Board must ensure that there will be no ||
“degradation to water quality, in part because the “Van Duzen River is an Outstanding
National Resource Water” (ONRW). This is incorrect because the Van Duzen R ﬁer has

California Environmental Protection Agency

Recycled Paper




Eiinvi‘rmm@ﬂta% Law Foundation 4 Augugt|29, 2007
The Voice Family

not been designated as an ONRW. The EPA recommends three categories of|water
which could be eligible for ONRW designation: waters of 1) National and Stat?lJ , ‘arks, 2)
wildlife refuges, and 3) exceptional recreational or ecological significance; howgver, this
does not require that any water body be designated. (63 Fed. Reg. at 36786.) ||[The
Regional Water Board could consider stream segments listed under federal and|state
wild and scenic rivers act for ONRW designation, which would trigger a more stfingent
application of state and federal antidegradation policies. While the Van Duzen |River:
posses certain extraordinary values for which it was designated scenic and recfgational,
is not required because of that designation. In fact, the federal government recganizes
that just because a river has been designated as wild and scenic does not mea that it
is automatically considered an ONRW. In its 1998 “Advanced Notice of Propoggd
Rulemaking,” the EPA noted that “an ONRW s different from the Wild and Scehic
Rivers program administered by the Department of the Interior.” (63 Fed. Req.[36786.)
In addition to being designated by different agencies (Wild and Scenic Rivers alt
designated by Congress or the Department of Interior pursuant to the federal Wild and
Scenic Rivers Act (Act) and the ONRWS are designated by the State or Tribe i their
water quality standards), the two laws have different purposes. The main purpgge of
the Act is to keep waters free-flowing while the purpose of ONRW designation i§|to
maintain and protect high quality waters that constitute outstanding resources die, for
example, to their exceptional recreational or ecological significance, which can jfclude
free-flowing water. (Id.) In addition, it is not necessary to designate the Van Duzen
River as an ONRW to ensure protection of its water quality. The Water Quality {fontrol
Plan for the North Coast Region (Basin Plan) contains water quality standards and
objectives that protect water quality from degradation, including the following: ‘
‘[wlhenever the existing quality of water is better than the water quality objectiv
established herein, such existing quality shall be maintained unless otherwise provided
by the provisions of the State Water Resources Control Board Resolution No. 6§-16.”
The General Waste Discharge Requirements (General WDRs) for gravel mining|
discharges require compliance with all Basin Plan water quality standards, rega tLIess of
the designation of the waterbody the project is located in.

Please refer also to the discussion under c) and 4) on pages 4, 5, and 6 of the ehtached
. response to comments for Mercer Fraser's Essex operation.

2) June 8, 2007 letter from Ed Voice a.nd the Voice Familyv

Mr. Voice presents comments on four Mercer Fraser operations, including the Dipsmore
site, contending that these operations are inconsistent with the intended protectign of
water quality of the rivers in which they are located, and that they will result in impacts
to significant resources and degradation of the beneficial uses found therein. M| Voice
requests that the Regional Water Board deny Mercer Fraser’s application for th
Dinsmore Gravel project.

The information presented in Mr. Voice’s letter can be roughly divided into three|parts:

1) Discussion abput the Potential Adverse Impacts of Gravel Mining
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Mr. Voice presents several pages of discussion about the potential impacts of -»| ravel
provide

view
h ining
ldr this

as proposed, will cause these specific impacts. We do not believe that CEQA
needs to be reopened for this project at this time. We acknowledge that gravel
can lead to the listed impacts, but believe that Trinity County’s review process
project, annual reviews by representatives from various permitting agencies, a Fi
opportunity to allow for changes in technology and application of information g I
from continued monitoring and surveys regarding the impacts of aggregate min

the Van Duzen River provided by the ten year life of the current use permit and) |
reclamation plan reduce the potential for such impacts to occur as well as to ider

Water Board permitting action will be conditioned, in part, upon Mercer Fraser’s,
compliance with CEQA mitigations and conditions of approval for its County :f
as well compliance with water quality-related conditions imposed by other permitti
agencies. In addition, the Regional Water Board will be increasing its own field||
oversight of and involvement in the gravel mining review process.

~2) Recommended Elements to be Included in a Gravel Mining Review Process |

Mr. Voice encourages the Regional Water Board “to adopt more detailed guide ifmes
tailored to specific physical settings and biological needs.” He presents a list of
recommendations, derived from a NOAA Fisheries publication (National Marine

Fisheries Service (NMFS) 2004: Sediment removal from freshwater salmonid :i itat:
guidelines fo NOAA Fisheries staff for the evaluation of sediment removal actio iv from
California streams), related to siting, methods, management practices, cumulati e effect
review, and other elements of gravel extraction project review. The siting
recommendations, 1-4, extend into land use planning, which is beyond the chargle of the

Regional Water Board.

With respect to recommendations 5-12, the combined oversight and review by Ti
County, DFG, NOAA Fisheries, Army Corps, and the Regional Water Board, sh
individually and/or cumulatively address these issues. As noted above, the Reg
Water Board intends to become more involved with gravel mining oversight in the
future. To date, there is no information demonstrating, supporting, or establishif
Mercer Fraser’s gravel extraction operations at Dinsmore have resulted in or wil
in adverse impacts to water quality standards. Regional Water Board staff prop
issue a Monitoring and Reporting Program accompanying the permitting action
project, which will require Mercer Fraser to document and report compliance wi
permit conditions. ’

i

:

|

r this
the

Mr. Voice notes that the effects of gravel mining may take many years to becoma
evident. Regional Water Board staff expect that Trinity County’s ongoing annug
reviews of this project, as well as the CHERT'’s continued review of gravel mining
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operations in the Van Duzen River in Humboldt County, Trinity County’s ten yeg
of this project should Mercer Fraser elect to renew its Use Permit when the currg
permit expires, and Humboldt County’s proposed near future review of its Progi
for gravel mining in the Lower Eel and Van Duzen Rivers will help to minimize t
potential for such effects as well as identify and correct situations before they h
to develop into significant problems.

ve time

3) Agency Obligations under the Federal and State Wild and Scenic Rivers Acts|
Mr. Voice requests that the Regional Water Board analyze the cumulative effect§ of this
project in conjunction with those caused by other activities located up and downs
of the project. Mr. Voice states that this analysis must “address the affirmative
mandates of the Wild and Scenic Rivers Act,” and consider the project’s impacts
watershed scale. Mr. Voice further notes that agencies proposing to license proje
private property on rivers designated as Wild and Scenic must consult with the N
Park Service, referencing section 2(a)(ii) of the Act. Finally, Mr. Voice reference§
Lower Eel PEIR, and LOP 2004-1 regarding stockpiling limitations on Wild and $¢
Rivers. .

| As previously noted, Trinity County has evaluated and continues to evaluate thel@ffects
associated with this project, both individually and cumulatively through the CEQA\
document development and its annual reviews of the project. ,

The Regional Water Board’s substantive mandate under the California Wild and S
Rivers Act is provided in Public Resources Code section 5093.61. That section
provides: “All departments and agencies of the state shall exercise their powers {

component of the system and the extraordinary values for which each compone
included in the system.” Regional Water Board staff find that through the annual
conducted by Trinity County and other permitting agencies, cumulative impacts 2 e
adequately addressed and approval of the project will not adversely affect the vaj
which the river was listed. Consultation with the Resources Agency is required
the construction of a dam, reservoir, diversion, or other water impoundment facility.

Fraser comply with Wild and Scenic River conditions imposed by other permitting
agencies. We have also contacted the Resources Agency to advise them of our |||

intention to issue permits for Mercer Fraser operations on Wild and Scenic Rivers \ If
the Resources Agency notifies us of additional conditions appropriate for inclusio \in the
permit for this and other gravel mining operations in Wild and Scenic Rivers, we wlll
amend our permits as appropriate to include those requirements. However, agaifj as

noted above, it does not appear that the Mercer Fraser Dinsmore project is locate
within the portion of the Van Duzen River which is designated Wild and Scenic.

California Environmental Protection Agency
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The referenced section (2(a)(ii)) under the federal Act appears to discuss fedeﬁml
acquisifion of lands associated with designated rivers.

LOP 2004-1 limits stockpiling on gravel bars to Monday through Friday in rivers|
designated Wild and Scenic. Mr. Voice indicates that this has “never been” co
with by “any gravel extraction operation or project in Humboldt County.” This ig}
requirement imposed under federal permits for those rivers that are designated
and Scenic; the Regional Water Board is requiring compliance with the federal
as a condition of its approval. ' '

Mr. Voice’s letter includes attachments to “show the lack of mitigation and over«lght
there is in Humboldt County from CHERT.” We have responded to those items, n detail

“in the attached response to comments for the Mercer Fraser Essex operation.
However, the Dinsmore Gravel project is located in Trinity County, so is not sulj
CHERT oversight. Mr. Voice has not provided any information regarding Trinit
County’s gravel mining review and oversight.

ject to

To summarize, Trinity County has considered and established a mechanism intg
prevent the adverse impacts, individual and cumulative, associated with the Ding
Gravel operation, and the present gravel mining oversight process does not violé
California Wild and Scenic Rivers Act, though we will include in our permits and e
the requirement for removal of stockpiles prior to the weekend in those watercol
designated as Wild and Scenic. The Regional Water Board will continue involve
the process and make changes to its permits as necessary to strengthen water
protection.

In conclusion, 1) while gravel mining may have historically impacted the Van Dyz
River system, staff finds no information supporting an allegation that Mercer Fras
activities at the Dinsmore site have or will have adverse impacts on water qualit :
plants, or fish habitat in the Van Duzen River; 2) the CEQA document for this p dject is
adequate, and mitigations will be incorporated as conditions of Regional Water
approval; 3) the General WDRs do afford an appropriate level of protection of ::3
quality and beneficial uses, and a Monitoring and Reporting Program should be|g
to permitting actions taken under these General WDRs in order to document an |
compliance; and 4) Petitioners have not provided any information to suggest tha
quality certification is inappropriate for Mercer Fraser's Dinsmore site.

Therefore, Petitioners’ request to deny water quality certification and approval tq
operate under the Regional Water Board’s General WDR is declined. However,
questions and concerns raised by the Petitioners with respect to this project appli
as well as the other four Mercer Fraser applications currently under consideration
helped the Regional Water Board identify areas in which to improve and strengthg
project review and permitting procedures, as well increase the level of involveme
gravel mining oversight in Humboldt and Trinity counties. The conditions and
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requirements by Regional Water Board permitting action will ensure that Merce|f
‘Fraser's activities at the Dinsmore site comply with applicable water quality stat

On June 21, 2005, the Regional Water Board, in a public meeting, heard and
considered all comments pertaining to, and ultimately adopted the General Ilii’ .
January 18, 2006, and again on May 2, 2007, the Regional Water Board provid ol
noticed 30-day (extended to 36-day) public comment period for Mercer Fraser'd
Dinsmore: site. The public comments received do not raise site-specific issues
associated with the Mercer Fraser Dinsmore site that are of a complex or contrg
nature that would warrant an individual permitting hearing; most of the comme 3
pertain to the potential adverse impacts of instream gravel mining in general, -“
appropriately addressed in County planning efforts. Therefore, staff do not pro Jose

holding a public hearing for the permitting action for this project.

ersial
raised

tions or

:f&vv

Staff appreciate your comments and interest in thls matter. If you have any que
comments, please contact me at (707) 576-2350.

Sincerely,

Diana Henrioulle
Chief, Nonpoint Source Unit

Fraser

Attachment: (August 24, 2007 letter responding to comments received on Merce
Essex Operaton)

cc:  Mark Benzinger, Mercer Fraser Company ~
Kathleen Hitt, Trinity County Planning Department
Jeff Anderson, Diepenbrock Harrison

082907 _DH_Response to Comments_Dinsmore.dog
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/‘ California Regional Water Quality Control Board
\ North Coast Region
‘ John W. Corbett, Chairman #
: www.waterboards.ca.gov/northcoast '
Linda 8. Adams 5550 Skylane Boulevard, Suite A, Santa Rosa, California 95403 Arnold
_ Secretary for Phone: (877) 721-9203 (toll free) « Office: (707) 576-2220 » FAX: (707) 523-0135 |  Schwarzenegger
Environmental Protection : . - : Govemor
September 14, 2007
Environmental Law Foundation
1736 Franklin Street, 9™ Floor
Oakland, CA 94612
The Voice ‘Family
33 Rivercrest Dr.
PO Box 580
-Garberville, Ca. 95542
Kristen Lark
Environmental Projects Director
Friends of Small Places
P.O. Box 1181
Blue Lake, CA 95525
Dear Interested Parties:
“Subject: Response to Public Comments for Mercer Fraser Operations at th Sandy.
Prairie/Canevari Bars in the Lower Eel River and Willow Creek/M¢Knight -
Bars in the Trinity River, Humboldt County ‘
Files: Mercer Fraser Sandy Prairie/Canevari and Willow Creek/McKnight
Operations
In 2006, the North Coast Regional Water Quality Control Board (Regional Water Board)

publicly noticed applications for the two above-referenced Mercer Fraser instre
gravel mining projects. Comments received in 2006 related to the adequacy of |t}
CEQA document for the project, failure by the Regional Water Board to provide
public with sufficient opportunity to comment on the projects, and concerns relalt
. activities occurring in rivers designated as Wild and Scenic. Since that time, the)
Regional Water Board has 'secured and made available to the public copies of i
CEQA documents for this and other Mercer Fraser projects currently under
consideration. On May 2, 2007, Regional Water Board staff posted a second pi
notice for four Mercer Fraser instream gravel mining projects, including the San
Prairie/Canevari and Willow Creek/McKnight projects. The Regional Water Bodrd
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Kristen Lark, Friends of Small Places

received comments from Lynne Saxton, with the Environmental Law Foundétio 1; Ed
Voice and Voice Family; and Kristen Lark, with Friends of Small Places.

A number of the comments relate to general potential adverse effects of gravel
rather than specific Mercer Fraser operations. Two commenting parties providg
comments as those provided for Mercer Fraser's Essex operation on the Mad Rj
Humboldt County and Mercer Fraser's Dinsmore operation in Trinity County.
Water Board staff provided extensive responses to those comments. Those reg
that relate to general comments on gravel mining are hereby incorporated by ref
and we will periodically refer to responses provided in those letters (attached). ||

“In addition, because the bulk of the comments received and issues discussed fﬂr the
two subject operations are the same or similar, we are combining the responsel
comments vary between operations, we will so note and respond to the commefts
separately within this letter. ‘ '

1) June 8, 2007 letter from Lynne Saxton of the Environmental Law Foundation

Ms. Saxton, writing on behalf of her organization as well as the Voice Family an
Friends of Small Places, asks that the Regional Water Board deny Mercer Frasg
water quality applications for the Sandy Prairie/Canevari and Willow Creek/Mc
projects. Ms. Saxton makes two main contentions: 1) California’s Wild and Sc
Rivers Act prohibits the Regional Water Board’s approval of gravel mining; and |4
Regional Water Board must ensure that there will be no degradation to water q
As discussed below, Ms. Saxton supports these contentions with the following

a) Gravel mining has serious adverse impacts on rivers that disrupt the Eel and|frinity
Rivers’ free flowing natures and their extraordinary fisheries and recreational '
opportunities. :

b) Mercer Fraser’s gravel mining operations will disrupt the Eel and Trinity Rive Jﬁ’ free-
flowing natures ‘

c) Mercer Fraser’s gravel mining operations will destroy the Eel and Trinity Riang’
extraordinary values. ' :

Ms. Saxton references a 1997 paper by G. Mathias Kondolf, professor at UC Bd
and a recognized expert in fluvial geomorphology, to describe a number of potep
adverse impacts associated with instream gravel mining in general. The refere
document concludes in part that the “effects of aggregate mining should be eva
on a river basin scale, so that the cumulative effects of extraction on the aquatig|a
riparian resources can be recognized.” Ms. Saxton also references NOAA Fishéfi
Biological Opinion conducted for the Army Corps of Engineers Letter of Permissig
2004-1 for gravel mining activities in Humboldt County. - ‘
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The Voice Family '
Kristen Lark, Friends of Small Places

As noted in our response to comments for the Mercer Fraser Essex project, H
County evaluates the effects of instream gravel mining on a river basin scale t
the County. In the Program Environmental Impact Report for Gravel Removal §
Mad River, certified May 31, 1994 (PEIR), the County reviewed the individual ar
cumulative potential adverse impacts, as well as the historic effects associated|)
instream gravel mining in the Mad River, to identify potential morphological effe
instream gravel mining including bed degradation impacts to structures, aquati¢
ground water, bank stability, channel capacity, and river resources.

In conjunction with the PEIR process, and as a mitigation measure to address ||
potentially significant impacts associated with gravel mining activities, the Count
elected to establish a Mad River Scientific Design and Review Committee (SDR(
SDRC program was established in part “to assure that changes in dynamic eq
and channel stability resulting from gravel mining are minimized” and “to safegyg
flshery habitat and reduce any adverse aggregate mining-related cumulative o |]

the CHERT review process. As described.in the Mad River PEIR, the County’s '
to manage the extraction reach of the river system as a unit, and the CHERT reyi
“process includes an annual review of the “effects of past management decisions
extraction operations,” including site-specific extraction-related concerns; pre-extraction
onsite visits by CHERT and various permitting agencies to review site conditiong
extraction proposals and to develop site-specific prescriptions for a given year's
extraction, and post-extraction review. ‘

Ms. Saxton notes that NOAA'’s Biological Opinion for Letter of Permission 2004
expresses concern regarding CHERT’s use of the mean annual recruitment (M#
estimating sustainable yields for gravel extraction in a reach. On page 53 of th;
Biological Opinion, NOAA notes that from 1997 to 2003, the average approved
extraction volumes for the Eel and Van Duzen River were 48% of the median va
MAR for the Van Duzen River. Further, NOAA noted that documented channel
degradation in the lower Eel River was likely the result of two factors; the large \
of sediment annually removed from the extraction reach prior to the CHERT pragess
and channel recovery following the 1964 flood event. On page 102, NOAA disg|
the general effectiveness of the CHERT process, and notes that “combined with
project standards and limitations found in LOP 2004-1, the CHERT review and
recommendation process will be effective at reducing effects to salmonids and
habitat.”

o.
=

As noted in our response to comments for Mercer Fraser's Essex operation, by ; sing
the CHERT, Humboldt County has established a mechanism/ process by which|;
changes within the river system as well as within individual operations from yea'm

to year
can be assessed on an individual and cumulative basis, and which can be inco ,‘orated
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The Voice Family

Kristen Lark, Friends of Small Places

into an ongoing assessment of trends in river health and conditions with respeq
years. NOAA notes that processes such as the CHERT that rely in large part g
professional judgment can result both in mistakes and successes. The CHER
retained the same four members, recognized experts in their various fields, sin
inception, and this has allowed the team as a whole to observe and learn from |
effects of their various recommendations from year to year. The CHERT conti
build a familiarity with the behavior and characteristics of the various rivers and
individual extraction areas which they review. In addition, the body of data that
developed each year for the multiple gravel mining operations within each river
will help to provide the information necessary for a more thorough analysis and)|
revisions, if necessary, to the gravel mining review process. As noted in our reg
to comments for Essex, Humboldt County has indicated that it will be reviewing
PEIR for the Mad River in the near future, after which it will review gravel mining
throughout the rest of the County.

We have not been provided with any specific information at this time which
demonstrates that Mercer Fraser’s gravel extraction activities within Humboldt
are creating adverse impacts to water quality or beneficial uses. At this time, wg
that the upcoming County review will provide an opportunity to review the greatg
watershed wide effects associated with gravel mining, and that this will provide|g
suitable forum in which to discuss general concerns related to gravel mining a
Humboldt County’s gravel mining review process The CEQA document and the
mitigations and conditions of approval for both subject projects (including the a
of CHERT review to gravel mining projects in the Lower Eel River beginning in
are appropriate at this time and, as a condition of Regional Water Board permit
mechanism for this project, staff will require that Mercer Fraser comply with the
conditions and mitigations described under Humboldt County’s respective :
environmental documents, as well as with annual recommendations provided by
- CHERT. '

With respect to the Regional Water Board’s obligations under the Wild and Sc
Rivers Act, staff finds that the projects, as permitted, will not disrupt the free-flo
natures of either the Lower Eel or the Trinity Rivers. The Regional Water Boar:
require that Mercer Fraser comply with any Wild and Scenic River conditions i
by other permitting agencies, including the Army Corps of Engineers and the

Department of Fish and Game, as conditions of approval. In addition, staff havg
contacted the Resources Agency to advise them of the Regional Water Board’
issue permits for Mercer Fraser operations on Wild and Scenic Rivers. If the R
Agency notifies us of additional conditions appropriate for inclusion in the perm

and other gravel mining operations in Wild and Scenic Rivers, we will amend out

permits accordingly.

14, 2007

to past

the

for this

Ms. Saxton contends that the Regional Water Board must ensure that there wil
degradation to water quality, in part because the Eel and the Trinity Rivers are
Outstanding National Resource Waters (ONRW). This is incorrect because nei
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The Voice Family g
Kristen Lark, Friends of Small Places

~ Eel nor the Trinity River have been designated as an ONRW. The EPA recomfmends
" three categories of waters which could be eligible for ONRW designation: water$ of 1)
National and State parks, 2) wildlife refuges, and 3) exceptional recreational or
ecological significance; however, this does not require that any water body be
designated. (63 Fed. Reg. at 36786.) The Regional Water Board could conside
stream segments listed under federal and state wild and scenic rivers acts for Qf
designation, which would trigger a more stringent application of state and fedet
antidegradation policies. While the Eel and Trinity Rivers possess certain extr
values for which they were designated scenic and recreational, ONRW designa

on is
izes
that it

Rivers program administered by the Department of the Interior.” (63 Fed. Reg.|#
In addition to being designated by different agencies (Wild, and Scenic Rivers a £
designated by Congress or the Department of Interior pursuant to the federal
Scenic Rivers Act (Act) and the ONRWSs are designated by the State or Tribe i !

‘maintain and protect high quality waters that constitute outstanding resources ¢
example, to their exceptional recreational or ecological significance, which can i
free-flowing water. (Id.) In addition, it is not necessary to designate the Eel or
Trinity Rivers as ONRWSs to ensure protection of their water quality. The Water
Control Plan for the North Coast Region (Basin Plan) contains water quality sta ‘I
and objectives that protect water quality from degradation, including the followi g:
“[wlhenever the existing quality of water is better than the water quality objectives

‘established herein, such existing quality shall be maintained unless otherwise i
by the provisions of the State Water Resources Control Board Resolution No. 68-
The General Waste Discharge Requirements (General WDRs) for gravel mining
discharges require compliance with all Basin Plan water quality standards, rega
the designation of the waterbody the project is located in.

Please refer also to the discussion under c) and 4) on pages 4, 5, and 6 of the aftached
response to comments for Mercer Fraser’'s Essex operation.

2) June 8, 2007 letter from Ed Voice and the Voice Family

subject sites, contending that these operations are inconsistent with the intend
protection of water quality of the rivers in which they are located, and that they W

in impacts to significant resources and degradation of the beneficial uses found|therein.
Mr. Voice “strongly recommends denial of” Mercer Fraser's application for thesg
projects.

; - I
Mr. Voice presents comments on four Mercer Fraser operations, including the %}
Il result
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We have provided extensive responses to Mr. Voice's letter in our response to ’
comments for the Essex operation. Mr. Voice’s letter does not provide any additional
specific comments or recommendations with respect to either the Sandy
Prairie/Canevari or the Willow Creek/McKnight project sites. Therefore, we ref‘ " the
reader to the attached response to comments for Essex and note that our respphses

remain the same with respect to Mercer Fraser’s activities in the Eel and Trinity|Rivers.

As noted in our response to comments for the Essex project, we mtend to mél ai

comply with CHERT recommendations. If we observe violations of those reqw
or identify/confirm adverse impacts to water quality and/or beneficial uses assog
with Mercer Fraser’s activities at these or other sites within our Region, we will {2
appropriate action.

3)  May 30, 2006 Letter from Kristen Lark of Friends of Small Places

Kristen Lark, representing Friends of Small Places, provides comments regardig
- Mercer Fraser projects. Many of Ms. Lark’s comments reflect those provided b
Saxton, with respect to antidegradation and Wild and Scenic issues, and we b
we have adequately responded to those concerns in our response to Ms. Saxtan
comments. Ms. Lark also expresses concern regarding water quality concerns
to stockpiling of contaminated soil at Mercer Fraser facilities, and requests that
permit for the Sandy Prairie site disallow the stockpiling or use of contaminated|oi
asphalt production or for any other activity.

Based on recent inspections at the Sandy Prairie and other Mercer Fraser sntesl* we
understand that Mercer Fraser does not receive or stockpile contaminated soil. | Further,
Mercer Fraser has indicated that contaminated soils generated onsite due to eduipment
leaks and fluid spills are scraped up, placed in §5 gallon drums, and disposed CLL
through Chico Drain Qil. We note that Mercer Fraser is subject to, and must comply
with, the requirements of the NPDES General Stormwater Permit for Industrial
Activities. Onsite pollutant sources must be identified in the Stormwater Pollutigr
- Prevention Plan, and discharge of polluted runoff to receiving waters must be p(?
throughout the year. Provided Mercer Fraser stores materials in a manner whigt
discharges and/or adverse impacts to receiving waters, we cannot prevent Men#r
Fraser from incorporating such materials into its asphalt. ‘

TG =
< -
@
=3
[ =
[¢]

o

In summary, 1) while gravel mining may have historically impacted river system
Humboldt County, staff finds no information supporting an allegation that Merce};
Fraser's activities at the Sandy Prairie/Canevari or Willow Creek/McKnight sites
will have adverse impacts on water quality, plants, or fish habitat in the Eel or Tri
‘Rivers; 2) the CEQA documents for these projects are adequate, and
‘mitigations/conditions of approval will be incorporated as conditions of Regional|V
Board approval; 3) the General WDRs afford an appropriate level of protection
quality and beneficial uses, and a Monitoring and Reporting program should be
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Environmental Law Foundation -7 : Septemb4r 14, 2007
The Voice Family ‘
Kristen Lark, Friends of Small Places

to permitting actions taken under these General WDRs in order to document aig report
compliance; 4) permitting actions taken' at this time do not violate the Wild and [$cenic

Rivers Act; and 5) commenters have not provided any information to suggestt @
quality certification is inappropriate for Mercer Fraser’'s Sandy Prairie/Canevari

Therefore, the request to deny water quality certification and approval to operaj
. the Regional Water Board's General WDR is declined. However, the questionsg
concerns raised with respect to these projects have helped the Regional Water[
identify areas in which to improve and strengthen project review and permitting
procedures, as well increase the level of involvement in gravel mining oversight)|
Humboldt County.  The conditions and requirements by Regional Water Board
permitting action will ensure that Mercer Fraser’s activities at the Sandy

Prairie/Canevari and Willow Creek/McKnight sites comply with applicable water (
standards.

On June 21, 2005, the Regional Water Board, in a public meeting, heard and ||
considered all comments pertaining to the General WDRs, and ultimately adoptg
General WDRs. On January 18, 2006, and again on May 2, 2007, the Regional|}
Board provided a noticed 30-day (extended to 36-day) public comment perlod f¢
- of the subject sites. The public comments received do not raise site-specific is
associated with the either site that are of a complex or controversial nature that )
warrant an individual permitting hearing; most of the comments raised pertain tq|
potential adverse impacts of instream gravel mining in general, more appropriatg
- addressed in County planning efforts. Therefore, staff do not propose holding aj}
hearlng for the permitting action for this project.
Staff appreciate your comments and interest in this matter. If you have any quesgtions or
comments, please contact me at (707) 576-2350.

Sincerely,

Diana Henrioulle
Chief, Nonpoint Source Unit

Enclosure: Response to Comments for Mercer Fraser Essex Project
cc: - Mark Benzinger, Mercer Fraser Company

Kirk Girard, Humboldt County Planning Department
Jeff Anderson, Diepenbrock Harrison

081407 _DH_Response to Coraments_SandyWillow.doc
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September 21, 2007

Environmental Law Foundation
1736 Franklin Street, 9" Floor
Oakland, CA 94612

The Voice Family

33 Rivercrest Dr.

PO Box 580
Garberville, Ca. 95542

Kristen Lark

Environmental Projects Director
Friends of Small Places

P.O. Box 1181

Blue Lake, CA 95525

Nadananda
Friends of the Eel River
nada@eelriver.or

Dear Interested Parties;

Subjéct: Response to Public Comments for Mercer Fraser Operations at Q
Valley in the South Fork Eel River, Humboldt County

Files: Mercer Fraser Cooks Valley Operatioh

document for the project, failure by the Regional Water Board to provide the pu
sufficient opportunity to comment on the projects, and concerns related to activ

Board has secured and made available to the public copies of relevant CEQA
documents for this and other Mercer Fraser projects currently under considerat
May 24, 2007, Regional Water Board staff posted a second public notice for th
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In 2006, the North Coast Regional Water Quality Control Board (Regional Wate
publicly noticed applications for the above-referenced Mercer Fraser instream ¢
mining project. Comments received in 2006 related to the adequacy of the CE()

occurring in rivers designated as Wild and Scenic. Since that time, the Regiona
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n21, 2007

Valley project. The Regional Water Board received comments from Lynne Saxton, with

the Environmental Law Foundation; Ed Voice and Voice Family; and Nadanan(::

Friends of the Eel River

3 with

A number of the comments relate to general potential adverse effects of grave
rather than specific Mercer Fraser operations. Two commenting parties (Saxt

“Voice) provided similar comments as those provided for Mercer Fraser's Willow

Creek/McKnight project on the Trinity River and Sandy Prairie/Canevari on the

River, both in Humboldt County. Regional Water Board staff provided extensivé
responses to those comments, and we incorporate by reference our responses|

comments with respect to this project on the South Fork Eel Rlver A copy oft
responses is attached.

Both Saxton and Voice provided additional specific comments with respect to t '

document and conditional use permit for this project, and the third party, Nada

expressed specific concerns related to the seasonal crossings proposed for thig

This letter responds to these specific concerns as follows:

1. Lynne Saxton, Environmental Law Foundation, June 22, 2007

Ms. Saxton notes that “The Regional Water Board Cannot Approve é 40

Quality Certification of Mercer Fraser's Cooks Valley Facility because it |8
Operating Without a Valid Conditional Use Permit.” She notes that undg
U.S. Army Corps of Engineers’ Letter of Permission (LOP) 2004-1, grave
operations are precluded from coverage under the LOP if they do not hay
conditional use permit. She indicates that Mercer Fraser last received &||
Conditional Use Permit from Humboldt County in 1988, and that the CUP

in 1998.

Response: In order for the Regional Water Board to take a discretionary]|

IMining,

and
el

o those
iese

anda,
project.

expired

permitting action, a project must be in compliance with CEQA. Furtherniore, the

permitting action for this project will be conditioned in part upon Mercer
complying with other permits issued by this agency as well as with requi
imposed by permits from other agencies for protection of water quality a
beneficial uses. However, the Regional Water Board’s permitting action
not contingent upon the existence or validity of permits from other ageng
Mercer Fraser’s responsibility to ensure that it has all necessary permits
to operate this project, and the lack of any county permit is subject to
enforcement by the county.

~ Ms. Saxton notes that the 1988 Negative Declaration prepared for this pie

outdated and does not reflect current operations. In fact, both the 1988 j
Declaration prepared by Humboldt County and the 2002 Negative Declag
prepared by Mendocino County do reflect the current operations at the dj
is, continued extraction and processing of 20,000 cubic yards of gravel ff
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The Voice Family ,
Kristen Lark, Friends of Small Places

t is not
iclude a

specific gravel bars in the Eel River in each County. The proposed projs
changing. While the 1988 Humboldt County CEQA document does not
requirement for annual cross section and mining plan review, the 2002
Mendocino County CEQA document does and, in 1996, Humboldt Cou
instituted the use of the CHERT review process throughout the County,
at this site. Regional Water Board staff find that the current CEQA doc
with the addition of the CHERT oversight in Humboldt County are sufficig
permitting action at this time. '

2. Ed Voice, Voice Family, June 22, 2007

Mr. Voice makes six points regarding the 1988 Humboldt County CEQA
-document.

a. The Conditional Use Permit expired ih 1998.

Response: It should be noted that the CEQA document does not
automatically expire when the CUP expires. In addition, please n 'Lﬁe our
response, above, to Ms. Saxton.

b. Mercer Fraser was denied vested rights by Humboldt County
Response: Again, note our response to Ms. Saxton, above. The | ,égibnal
Water Board’s permitting action is not contmgent upon the existenge '
and/or valldlty of permits from other agencies. t

c. The Humboldt CEQA document mentions mining activities in both
Humboldt and Mendocino Counties. '

Response: The project site straddles the Humboldt/Mendocino Colinty
line, and gravel extraction occurs on bars within each County. %

d. There is no State Clearinghouse number for the 1988 Humboldt C hnty
CEQA document. o

Response: CEQA documents may be filed either with the County dlerk or
the State Clearinghouse. CEQA documents filed with County clerks do
not receive State Clearinghouse numbers.

e. There were a number of comments/questions on the CEQA docunl nt
from various agencies which did not appear to be addressed in thefinal

CEQA document.

Response: The lead agency is not necessarily reqUired to make chgnges
based upon comments received during the public comment period.
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f. Why is paperwork from Mendocino County lncluded in with the 1%8

Humboldt County CEQA document?

2002 Mendocino County document, that the counties made an e
coordinate their permit oversight for this operation. The Mendocir)
County CEQA document includes a number of condltlons of appr?
reference or involve Humboldt County. ‘

Response: It appears both from the 1988 Humboldt CEQA as we'q

In summary, the status of the conditional use permit does not affect the validity q

CEQA document for this project, nor does it prevent the Regional Water Board f:

taking a permitting action; it is the responsibility of the discharger to acquire all

21, 2007

necessary permits. Further, because the project is occurring in two counties, o

permitting action covers activities in both counties and, therefore, must be based

valid CEQA documents for both counties.. Finally, at this time, we find both CE

documents, together with oversight by CHERT as instituted by Humboldt County

1996, to be adequate at this time.

3. Nadananda, Friends of the Eel River, May 25, 2007

Nadananda inquired as to whether both Mercer Fraser and Reggae on tl‘

would be installing bridges, making a total of four bridges and, if so, whe

would cause a greater impact to the other side of the river, especially if Ug

people attending_the annual Reggae music event.

Response: We understand that Mercer Fraser will be using one 60 foot rhi

a temporary crossing at multiple sites, so at any given time, there will onl

Mercer Fraser crossing in place, or a total of three bridges. The Reggae|e

(called Reggae Rising, this year) has already occurred, so attendees will

~ using Mercer Fraser’s crossing. Both the Mercer Fraser and the Reggag,
crossings must comply with installation and removal requirements in LOR

1.

The request to deny water quality certification and approval to operate under the
Regional Water Board's General WDR is declined. Staff appreciate the thoughtf

comments provided on this and other Mercer Fraser projects, and as noted in o

responses to comments, we believe that the questions and concerns raised wit
to these projects have helped the Regional Water Board identify areas in which

improve and strengthen project review and permitting procedures, as well increas

level of involvement in gravel mining oversight in Humboldt and Mendocino Co

The conditions and requirements by Regional Water Board permitting action wille

that Mercer Fraser’s activities at the Cooks Valley site comply with applicable wg
quality standards.
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On June 21, 2005, the Regional Water Board, in a public meeting,_ heard and

General WDRs. On January 18, 2006, and again on May ,24, 2007, the Regio i::

|
1al Water
Board provided a noticed 30-day public comment period for this site. The publig
comments received do not raise site-specific issues associated with the site that are of

a complex or controversial nature that would warrant an individual permitting heari
most of the comments raised pertain to the potentlal adverse impacts of instream gravel
mining in general, more appropriately addressed in County planning efforts. T ¢
staff do not propose holding a public hearing for the permitting action for this p
. Staff appreciate your comments and interest in this matter. If you have any quéstions or
comments, please contact me at (707) 576-2350.

Sincerely,

Diana Henrioulle ;
Chief, Nonpoint Source Unit

Enclosure: Response to comments for Sandy Prairie/Canevari and Willow
Creek/McKnight and response to comments for Essex

Monltorlng and Reporting Order Number (R1-2007 0088) for Mercer Fraser Co#&ﬁts
Valley Gravel Extraction Operations ‘

cc. Mark Benzinger Mercer Fraser Company
Kirk Girard, Humboldt County Planning Department

John Speka, Mendocino County Department of Planning and BUIIdlng S r/ices
Jeff Anderson, Diepenbrock Harrison

092107 _DH_Response to Comments_Cooks.doc
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August 24, 2007

Environmental Law Foundation
1736 Franklin Street, 9" Floor
Oakland, CA 94612

The Voice Family

33 Rivercrest Dr.

PO Box 580
Garberville, Ca. 95542

Kristen Lark \ _
Environmental Projects Director
Friends of Small Places

P.O. Box 11871

Blue Lake, CA 95525

Dear Interested Parties:

Subject: Response to Public Comments for Mercer Fraser Essex Operaﬂor“ Mad
River, Humboldt County

File: Mercer Fraser Essex Operation

In 2006, the North Coast Regional Water Quality Control Board (Regional WateriBoard)
publicly noticed applications for four Mercer Fraser instream gravel mining projeg
including the above-referenced project. Comments received in 2006 related to t
adequacy of the CEQA document for the project and failure by the Regional Wa
Board to provide the public with sufficient opportunity to comment on the project
that time, the Regional Water Board has secured and made available to the publj;
- copies of relevant CEQA documents for this and other Mercer Fraser projects cy
under consideration. On May 2, 2007, Regional Water Board staff posted a sect
public notice for four Mercer Fraser instream gravel mining projects, including the¢
above-referenced project. The Regional Water Board received comments from Lynne
Saxton, with the Environmental Law Foundation; Ed Voice and Voice Famlly, and
Kristen Lark, with Friends of Small Places.
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A number of the comments relate to general potential adverse effects of gravel Tnining,
rather than the Essex operation specifically. Regional Water Board staff have
considered all comments received, both in reviewing the project and _in'develo{%i g
conditions and requirements for this specific project. This letter describes the |

comments received, responds to those comments, and, where applicable, descﬂlbes

project requirements that will be incorporated as conditions of project approval.

1) June 8, 2007 letter from Lynne Saxton of the Environmental Law Fou’ndation‘

Ms. Saxton, writing on behalf of her organization as well as the other two partieg noted
. above, asks that the Regional Water Board either deny Mercer Fraser's water l‘ ality

application for the Essex project or require that Mercer Fraser “implement protegtion

measures above and beyond Best Management Practices.” To support this req ‘est,

Ms. Saxton makes four contentions, namely: 1) gravel mining has serious lmpa
the Mad River’'s water quality and fish and plant habitat; 2) the CEQA documen
outdated and does not reflect the current operations; 3) the Regional Water Bo&

General Waste Discharge Requirements for gravel mining discharges do not prigvide
the level of protection necessary to avoid further degradation of the Mad River; g hd 4)
~ the Regional Water Board cannot certify that Mercer Fraser's operation will me

& State
water quality standards given the impacts of its operation and Mercer Fraser's g4

and practice of noncompliance with federal requirements. Each of these conte
discussed further below.

~ a) Gravel Mining has Serious Impacts on the Mad River's Water Quality and Fig
Plant Habitat

Ms. Saxton references a 1997 paper by G. Mathias Kondolf, professor at UC Bet
and a recognized expert in fluvial geomorphology, to describe a number of pote
adverse impacts associated with instream gravel mining in general. The referen
document concludes in part that the “effects of aggregate mining should be evalg;
on a river basin scale, so that the cumulative effects of extraction on the aquatic|
riparian resources can be recognized.”

Based on a review of the entire record, Humboldt County in fact does evaluate tf
effects of instream gravel mining on a river basin scale not only on the Mad, but
throughout the County. ln the Program Environmental lmpact Report for Gravel ;

w

River, to identify potential morphological effects of instream gravel mining includ
degradation impacts to structures, aquatic habitat, ground water, bank stability,
capacity, and river resources. In conjunction with the PEIR process, and as a mitlg
measure to address potentially significant impacts associated with gravel mining]|
activities, the County elected to establish a Mad River Scientific Design and Rev
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Committee (SDRC). The SDRC program was established in part “to assure th ~
changes in dynamic equilibrium and channel stability resulting from gravel mini i

)

minimized” and “to safeguard fishery habitat and reduce any adverse aggregat '
related cumulative or future impacts to a level of insignificance.” The SDRC wag
renamed the CHERT (Humboldt County Extraction Review Team) in 1996 whe l
team’s responsibility was expanded to include instream mining throughout Hu
County. Companies wishing to conduct instream gravel mining in a given year
participate in the CHERT review process. As described in the PEIR, the County|
is to manage the extraction reach of the river system as a unit, and the CHERT]
process includes an annual review of the “effects of past management decisiong
extraction operations,” including site-specific extraction-related concerns; pre-ex
onsite visits by CHERT and various permitting agencies to review site conditions
extraction proposals and to develop site-specific prescriptions for a given year’s
" extraction, and post-extraction review. ‘

Ms. Saxton cites an August 13, 2004 Biological Opinion by NOAA Fisheries to s
~that the CHERT's recommendations for extraction rates within the Mad River sy§

- may lead to deleterious effects; however, NOAA Fisheries notes that cross-sec ‘
for the ten years leading up to the issuance of the Biological Opinion showed ¢ ‘::
aggradation in the lower portion of the Lower Mad River, where the Essex site ig||
located. Based on those observations, NOAA Fisheries did not expect that sal
populations would be adversely affected in the action area by habitat changes rgs
- from channel degradation. In the Conservation Recommendations (page 160 o
Biological Opinion), NOAA notes that the lower portions of the Mad River are ‘|
sensitive to extraction” and that future volume allocations for gravel extraction sy
reflect the different response of each section of the Mad River.

A 2005 study by CHERT (County of Humboldt Extraction Review Team (CHERT()
Historical Analyses of the Mad River: 1993-2003), also reviewed the changes in
Mad River over the first ten years of CHERT oversight, and reported that “[T]he
River has undergone significant geomorphic changes since 1992.” Using extens
cross section and air photo data sets and exploring the possible relationships to ¢
extraction, the report concludes that “under current conditions, overall “zero effe¢t
extraction on the Mad River is on the order of 85,000 yd3/year for the upstream i
and 50,000 — 70,000 yd3/year for the downstream reach, or a total of 135,000 — ||
155,000 yd3/year for the entire river. Given the uncertainties in this approach, thé
current average extraction of 175,000 yd3/year is not unreasonable, but certainl
appears to be an upper limit. The 270,000 yd3/year that Kondolf and Lutrick (20¢
suggest might be extracted appears much too high, while the 112,000 yd3/year
suggested by Knuuti and McComas (2003) is probably unnecessarily low.”

degrade the water quality and habitat” of the Mad River; however, she provides

Ms. Saxton contends that Mercer Fraser’s proposed operations at Essex will “fuq
specific evidence to indicate ’ghat Mercer Fraser's past operations at Essex have
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Available specific information suggests that this section of the river is not show f g
adverse impacts associated with recent gravel mining operations; we have not|heen
provided with evidence that the presently proposed operations conducted undef|the
current review process will have “serious impacts on water quality and fish and|plant
habitat.” . : ‘

degraded water quality and habitat, nor that its continued operations will do so J

b) The CEQA Document.Relied Upon for Mercer Fraser's Application is omam&h and
Does Not Reflect the Current Operations , '

Ms. Saxton states that an environmental impact study that was conducted 13 ygars ago
“cannot possibly prescribe mitigation measures that are sufficient to the presenﬁay,”
and requests that the Regional Water Board make the finding that the documen
outdated and inadequate.. This finding is not necessary. ‘

to year can be assessed on an individual and cumulative basis, can be incorpo‘
an ongoing assessment of trends in river health and conditions with respect to p A st
years, and thereby keep the primary mitigation identified in the 13 year old doc ' ]

various recommendations from year to year and to continue to build a familiarit
behavior and characteristics of the various rivers and individual extraction areas
they review.

Regional Water Board staff find no information to support a determination at thi«,
that the CEQA document is inadequate for the Essex project. Humboldt County
initiate an update of the PEIR in the next several months. In addition, the U.S. E
currently developing a TMDL for the Mad River, through which process it will be
‘evaluating available information regarding sediment impacts, from all sources, “
quality and beneficial uses in the Mad. Interested parties are encouraged to paft i
in, and comment on, both these processes. The Regional Water Board may revjs

permitting mechanisms for gravel mining and other activities to reflect any new fji
conditions, or recommendations resulting from those processes.

mining Discharges (General WDRs) Do Not Provide the Level of Protection Necgssary

| c¢) The Regional Water Board’'s General Waste Discharge Requirements for gracFI J
to Avoid Further Degradation of the Mad River

Ms. Saxton asserts that the Regibnal Water Board’s General WDRs for gravei rwhwing
allow degradation of habitat of rare, threatened, or endangered species, and cu ulative
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adverse impacts to water quality. Ms. Saxton also asserts that the General W[}!Rs do
not provide the level of analysis required to protect the river and habitat.

The General WDR requirement that a project not contribute to a significant cu |

adverse impact reflects the CEQA determination presented earlier in the docung
language is consistent with CEQA and State guideline requirements for Negatiye
Declarations. Projects enrolled under the General WDRs must comply with Bag
water quality standards, as well as the State Water Code and the Clean Water
Finally, applicants seeking coverage under the General WDRs must submit a r¢
waste discharge for their project and “as a precondition, have achieved complia
CEQA.” Mitigation measures identified in the CEQA document are incorporatef|as
conditions of approval for the project. Project applications undergo individual reyi
- staff prior to enroliment under the General WDRs.

The General WDRs do provide the level of protection necessary to avoid furthey
degradation of the Mad River. In order to assure compliance with the WDRs, a
accompanying Monitoring and Reporting Program that documents, measures (
applicable), and reports compliance is appropriate, and is consistent with Regic
Water Board regulatory programs, including the State Non Point Source Imple
Policy which applies to a number of types of activities, including hydromodificatig
projects. Accordingly, the Regional Water Board will require Monitoring and Re
programs to accompany future and current enroliments under the General WDR$.

State Water Quality Standards Given the Impacts of its Operation and Mercer

4) The Regional Water Board Cannot Certify that Mercer Fraser's Operation W’;’
Pattern and Practice of Noncompliance with Federal Requirements

Regional Water Board staff find no evidence or information suggesting that acti
associated with instream gravel mining at the Essex site are creating adverse inj
or violations of water quality standards. Water quality issues associated with oth
aspects of the site are being addressed in compliance with NPDES stormwater p
requirements (see response to Kristen Lark comment below).

Ms. Saxton cites three examples to support her contention of a “pattern and pragti
noncompliance. First, she asserts that Mercer Fraser does not comply with the ||
requirement under its Army Corps permit (LOP 2004-1) to remove temporary stg
of gravel from bars on California Wild and Scenic rivers before Saturday of each
weekend. Ms. Saxton does not provide any specific examples to support this al ‘antion.

Second, Ms. Saxton notes that Mercer Fraser misrepresented the end date for gn
gravel extraction in a preliminary injunction filed in 2006 against the Regional Wi
Board, and that based on “information and belief,” Mercer Fraser never sought ap
for an extension from ACOE and the Department of Fish and Game. Ms. Saxt
not provide any specific evidence to support this allegation. o
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Finally, Ms. Saxton contends that Mercer Fraser is not complying with LOP 20(
" ‘requirements to protect large woody debris by gating and locking access roads|
control and placing educational signs regarding the importance of large woody|{

Again, Ms. Saxton does not provide any specific examples to support this allegs

A review of CHERT post-extraction reports from 1997 through 2005 shows ocagsi
divergence from (violations of) the approved extraction plans (over-excavation,|@
excavated beyond the approved limits, final contour not sloped properly), but the
not appear to recur regularly or consistently in a manner which would suggest &
and practice,” a custom or habit shown by repeated action, of noncompliance.

If Petitioners encounter a specific situation which they believe constitutes a vioigti
either of water quality standards or of a condition imposed by another agency thg
relates to the protection of water quality or beneficial uses, they are encourage
document and report those specific instances to the Regional Water Board. Fur
noted above, this project will be conditioned in part by the Regional Water Boaf
compliance with the relevant mitigations contained in the CEQA document, inclu
annual extraction recommendations made by the CHERT. Violations of conditik
subject applicants to enforcement actions under the Water Code, including
administrative civil liability. Also, where applicable, the Regional Water Board eEmtends to
include conditions consistent with those imposed by the Army Corps with respegt to

gravel stockpiling on Wild and Scenic Rivers.

2) June 8, 2007 letter from Ed Voice and the Voice Family

Mr. Voice presents comments on four Mercer Fraser operations, including the Essex
site, contending that these operations are inconsistent with the intended protec on of
- water quality of the rivers in which they are located, and that they will result in | pacts
to significant resources and degradation of the beneficial uses found therein. N . Voice
“strongly recommends denial of’ Mercer Fraser’s application for the Essex Bar project.

The information presented in Mr. Voice’s letter can be roughly divided into six parts:
1) Discussion about the Potential Adverse Impacts of Gravel Mining

Mr. Voice presents several pages of discussion about the potential impacts of gravel
mining, referencing a number of scientific papers; however, Mr. Voice does not|provide
- any specific information to link this discussion to the Essex project or impacts r¢sulting
from that project, nor any information to demonstrate how the Essex project as
proposed will cause these specific impacts. As noted earlier, we do not believe|;

involving CHERT members as well as representatives from various permitting
should reduce the potential for such impacts to occur as well as to identify and |
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situations which would create such impacts. As previously noted, Regional Wa
Board permitting action will be conditioned, in part, upon Mercer Fraser's complj
with CHERT recommendations and other CEQA mitigations. In addition, the Rg
Water Board will be increasing its own field oversight of and involvement in the
mining review process. ' '

2) Recommended Elements to be Included in a Gravel Mining Review Proces |

Mr. Voice encourages the Regional Water Board “to adopt more detailed guid
tailored to specific physical settings and biological needs.” He presents a list o
recommendations, derived from a NOAA Fisheries publication (National Mariné
Fisheries Service (NMFS) 2004: Sediment removal from freshwater salmonid hg
guidelines to NOAA Fisheries staff for the evaluation of sediment removal actigt
California streams), related to siting, methods, management practices, cumulatjy
review, and other elements of gravel extraction project review. The siting :
recommendations, 1-4, extend into land use planning, which is beyond the chawe of the:
Regional Water Board.

With respect to recommendations 5-12, the combined oversight and review by the
CHERT, DFG, NOAA Fisheries, Army Corps, ‘and the Regional Water Board,
individually and/or cumulatively address these issues. As noted above, the Reg
‘Water Board intends to become more involved with gravel mining oversight in th
future. To date, there is no information demonstrating, supporting, or establish
Mercer Fraser’s gravel extraction operations at the Essex Bar have, or will res !
adverse impacts to water quality standards. Based on NOAA'’s findings in its Bjjglogical
Opinion for LOP 2004-1 and the 2005 CHERT Historical Analyses, it appears t at under
'CHERT oversight, gravel has accumulated in the portion of the Mad River in wih h the
Essex site is located. Regional Water Board staff propose to issue a Monitoring|and
Reporting Program accompanying the permitting action for this project, which will
require Mercer Fraser to document and report compliance with the permit cond
permit violations or other water quality problems arise.
Mr. Voice notes that the effects of gravel mining may take many years to becon
evident. Regional Water Board staff find that the CHERT's continued review ofj¢
mining operations, as well as the information developed through the CHERT w!’ ess,
throughout the Mad and other rivers in Humboldt County, will minimize the pot' [
such effects as well as identify and correct situations before they have time to dg
into significant problems. ‘

3) Agency Obligations under the Federal and State Wild and Scenic Rivers Act$

Mr. Voice requests that the Regional Water Board analyze the cumulative effecls of this
project in conjunction with those caused by other activities located up and downgtream
of the project. Mr. Voice states that this analysis must “address the affirmative

mandates of the Wild and Scenic Rivers Act,” and consider the project’s impact§jon a
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private property on rivers designated as Wild and Scenic must consult with the
Park Service, referencing section 2(a)(ii) of the Act. Finally, Mr. Voice refereng
Lower Eel PEIR, and LOP 2004-1 regarding stockpiling Ilmltatlons on Wl|d and|
Rivers.

As previously. noted, the County has and continues to evaluate the effects assq
with this project, both individually and cumulatively through the CEQA docume

Rivers Act is provided in Public Resources Code section 5093.61. That sectio »‘?
provides: “All departments and agencies of the state shall exercise their powers|
under any provision of law in a manner that protects the free-flowing state of eat
component of the system and the extraordinary values for which each componé
included in the system.” Regional Water Board staff find that through the operat
the CHERT, cumulative impacts are adequately addressed and approval of th:

will not adversely affect the values for which the river was listed. Consultation ‘I '
Resources Agency is required only for the construction of a dam, reservoir, diver

other water impoundment facility. (Pub. Resources Code, § 5093.56.) Even tht
Mercer Fraser’s projects are not impoundment facilities, the Regional Water Bqg
intends to contact the Resources Agency before including any findings in its pr<
approval.

The referenced section (2(a)(ii)) under the federal Act appears to discuss federg|
acquisition of lands associated with designated rivers. '

watershed scale. Mr. Voice further notes that agencies proposing to license p1aj:

24, 2007

LOP 2004-1 limits stockpiling on gravel bars to Monday through Friday in rivers
designated Wild and Scenic. Mr. Voice indicates that this has “never been” cor
with by “any gravel extraction operation or project in Humboldt County.” The M
is not designated Wild and Scenic; however, for those rivers that are so design
Regional Water Board will require compliance with the federal permits as a con
its approval.

Items 4-6 below address attachments Mr. Voice has provided in his comments 1
the lack of mitigation and over3|ght there is in Humboldt County from CHERT ?

4) Excerpts from Cover Letter from NOAA Fisheries Blologlcal Opinion for Arm)t,
LOP 2004-1 o

blied
d River
led, the
tion of '

) “show

Corps

Underlined sections in these excerpts indicate that NOAA Fisheries has determ
the proposed action (LOP 2004-1) may adversely affect Coho Salmon and Chi
salmon. However, NOAA goes on to say that it has “no conservation measures

California Environmental Protection Agency

{Recyc/ed Paper

ed that
ok
(o]

d



-

Environmental Law Foundation
The Voice Family *
Kristen Lark, Friends of Small Places

August

recommend over what is currently proposed.” As mentioned earlier, NOAA’s L

b
opinion to which this cover letter is attached also indicates that they did not ex;ﬂ%
e Essex

salmonid populations would be adversely affected in the action area (in which
project is located) by habitat changes resulting from channel degradation.

5) Excerpted Comments from “CHERT public comments from CHERT Post Exif
Reports”

24, 2007

plogical -

ct that

action

Mr. Voice presents a number of quotes which appear to have been made by C
members, in which he underlines specific text. Generally, these excerpts relat
deviations from approved mining plans, the need for periodic in-depth analysis
cumulative impacts and long term trends, the lack of adequate biological monitg
and the need for more certainty as to acceptable annual extraction rates before

indicating the specific sources for these quotes, so it is not clear whether these||

comments reflect current concerns or whether they reflect the current opinions pf

CHERT members.

Over the course of the permit review for this and other Mercer Fraser projects,

Water Board staff have increased their level of involvement in the CHERT revi

process, and intend to continue to do so. Regional Water Board staff have als
discussed the CHERT process with the team members, various agency repres
and members of the regulated community. Staff’s initial observations are limite
far our impressions are positive. Staff plans to visit mining sites throughout an

following the extraction season. If areas of water quality concern are observed||
. Regional Water Board will make modlflcatlons to its permit conditions or take ofh
action as appropriate. ‘

|

i

ERT

bither to

ing,

allowing
any new or increased mining. Mr. Voice does not provide dates or other informa

tion

‘egional |

tatives,
but so

In addition, Petitioners are encouraged to participate in the County’s process of
reviewing the PEIR for Mad River. We understand that following the completion
review, the County intends to conduct a similar exercise for the Eel and other riy
" Humboldt County. These reviews should provide an opportunity for a thoroughij
and assessment of river conditions, changes, etc. since CHERT oversight com
in each respective river system. With respect to the comments regarding devia
Regional Water Board approval will be conditioned, in part, upon compliance w
CHERT recommendations, and these conditions are enforceable.

6) Excerpt from CHERT 2005 Post- extractionReport Listing Numerous Deviatig

the approved CHERT recommendations at Mercer Fraser's Sandy Prairie Plant

extraction sites

As noted above, we intend to condition our permits, in part, upon compliance

w
CHERT recommendations. It should be noted however, that the excerpted secmn also
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notes that CHERT members identified the probable cause for some of these degyiations,

and recommended corrections to prevent similar deviations in future years.

To summarize, Humboldt County has considered and established a mechanism
intended to prevent the adverse impacts, individual and cumulative, associateq|)
gravel mining; this process considers and/or addresses the elements Mr. Voice
suggested for the gravel review process; the present gravel mining oversight p
does not violate the California Wild and Scenic Rivers Act, though we will inclug
permits and enforce the requirement for removal of stockpiles prior to the weeke
~ those watercourses designated as Wild and Scenic. Overall, it is not clear whe
Voice is suggesting that the CHERT process is completely inadequate and shq
terminated, or whether he is attempting to present suggestions to improve the gxi
process. Regardless, the Regional Water Board will continue its involvement ifjthe
process and make changes to its permits as necessary to strengthen water quality
protection.

3) May 30, 2006 Letter from Kristen Lark of Friends of Small Places
Kristen Lark, representing Friends of Small Places, comments on four Mercer Fwaser
projects including the Essex site. Ms. Lark presents specific water quallty congerns

~ related to this site, as discussed below. A

First, Ms. Lark notes that Mercer Fraser imports and stockpiles soil and constnﬂztion
debris at the Essex site, in violation of existing permits and County regulations

Under present conditions, stormwater runoff can flow from the site into the Ma
due to the high volumes of runoff from the Highway (discussed further below).
However, the site is bermed, and provided that the berm remains intact, storm
runoff should be contained onsite, hence preventing turbid discharges into the
River. Regional Water Board staff responsible for oversight of stormwater disc
from industrial sites (through the NPDES stormwater program) are working withy
Fraser and the County on this issue. Staff have advised Mercer Fraser that shp
stockpile or process soils and construction debris onsite, they must do so in co
with the stormwater program, and include information about these activities ang
materials in their Stormwater Pollution Prevention Program. However, Mercer
must first resolve with the County whether such a use is permitted at this site. [[he
Regional Water Board will condition Mercer Fraser’s permit enroliment, in part,jon.
continued compllance with its stormwater permit. 1

River,

ater -
flad

rges
ercer -
Id they

Second Ms. Lark notes that Mercer Fraser stores material near the active charnel and
within the Streamside Management Area of the Mad River.

The Reglonal Water Board is aware that Mercer Fraser has a very large stock Mﬁé of soil -
placed alongside and encroaching on the channel of the Mad River. It appears|that
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high flows in previous years, as well as highway runoff passing through the sit have
caused a portion of this stockpile to erode into the Mad River. Highway runoff t[és also
~created a gully as it crosses the Essex site; Mercer Fraser reports that their pagt
attempts to contain this water onsite have been unsuccessful, due to the volu L or
runoff. Regional Water Board stormwater unit staff have also been working wit
Fraser on this matter. Mercer Fraser is expecting a section 1600 permit from t ‘
Department of Fish and Game, and upon receipt, will install a culvert to transpgrt
highway runoff across the property to a stable discharge point into the Mad Rivig
addition, Mercer Fraser will move the soil stockpile 50 feet back from the River
the soil at a stable angle of repose, and stabilize the soil. The Regional Water
expects that Mercer Fraser will complete the work this year, and will include a ¢
in our permitting action to this effect. ‘

slope
joard

Third, Ms. Lark expresses concern about the potential for the site to adversely
the Humboldt Bay Municipal Water District's Ranney wells, and she requests t
Regional Water Board disallow overwinter stockpiling of any equipment or agg
~ soil, debris, or other imported material from November 1 to June 15, presumab

the entire Essex site. '

i pact
at the
gate,
m‘ from

Staff have discussed the Essex site with staff of the Humboldt Bay Municipal
District (HBWMD). HBWMD staff report that they have not observed any unusy
adverse conditions over recent years, nor are they aware of any adverse effects
system attributable either to gravel mining in general nor to the Essex site in par

fater
[
to their
icular.

As noted above, Mercer Fraser is subject to the requirements of the NPDES stormwater
permit for industrial facilities. Mercer Fraser is responsible for complying with that
permit. Onsite pollutant sources must be identified in the Stormwater Pollution
Prevention Plan, and discharge of polluted runoff to receiving waters, including|the Mad
River, must be prevented throughout the year. .

In summary, 1) while gravel mining may have historically impacted the Mad Rivg
system, staff finds no information supporting an allegation that Mercer Fraser’s ¢
at the Essex site have or will have adverse impacts on water quality, plants, or

habitat in the Mad River; 2) the CEQA document for this project is adequate, a
“mitigations will be incorporated as conditions of Regional Water Board approva
General WDRs do afford an appropriate level of protection of water quality and
beneficial uses, and a Monitoring and Reporting program should be added to pe
actions taken under these General WDRs in order to document and report com
4) specific concerns related to stormwater runoff from the processing site are b
addressed through our NPDES stormwater program; and 5) Petitioners have n
provided any information to suggest that water quality certification is inappropria
Mercer Fraser's Essex site. '

3) the

iance;
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Therefore, Petitioners’ request to deny water quality certification and approval {¢
~ operate under the Regional Water Board's General WDR is declined. Howeve ‘ the
questions and concerns raised by the Petitioners with respect to this project ap ‘Ilcatlon
as well as the other four Mercer Fraser applications currently under considerat|n have
helped the Regional Water Board identify areas in which to improve and streng ‘i
project review and permitting procedures, as well increase the level of involven&
gravel mining oversight in Humboldt County. The conditions and requirements|b
~ Regional Water Board permitting action will ensure that Mercer Fraser's activities
Essex site comply with applicable water quality standards.

On June 21, 20085, the Regional Water Board, in a public meeting, heard and
considered all comments pertaining to, and ultimately adopted the General WD
January 18, 2006, and again on May 2, 2007, the Regional Water Board providg
noticed 30-day (extended to 36-day) publlc comment period for Mercer Fraser's||
site. The public comments received do not raise site-specific issues associated
Mercer Fraser Essex site that are of a complex or controversial nature that woul

potential adverse impacts of instream gravel mining in general, more appropria e
addressed in County planning efforts or TMDL development. Therefore, staffd
propose holding a public hearing for the permitting action for this project. ~

Staff appremate your comments and interest in this matter. If you have any qu#ﬁtions or
comments please contact me at (707) 576-2350.

Slncerely,

Diana Henrioulle ,
Chief, Nonpoint Source Unit

Enclosure:

Monitoring and Reporting Order Number (R1-2007- 0074) for Mercer Fraser Ess
Gravel Extraction Operations

o
~

cc:  Mark Benzinger, Mercer Fraser Company
Kirk Girard, Humboldt County Planning Department
Jeff Anderson, Diepenbrock Harrison

082407 _DH_Response to Comments_Fssex.doc
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