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BRUCE A. BEHRENS, Chief Counsel
JEFFREY R. BENOWITZ, Deputy Chief Counsel

GLENN B. MUELLER, Assistant Chief Counsel, (CBN 162967)
State of California, Department of Transportation

Legal Division

4050 Taylor Street, MS-130

San Diego, California 92111 -

Tel: (619) 688-2531

Fax (619) 688-6905 . ‘ _
Attorneys for Petitioner THE PEOPLE OF THE STATE OF CALIFORNIA,

acting by and through the Department of Transportation
_ NO FEE PURSUANT TO GOV*T CODE § 6103

ADMINISTRATIVE PETITION FOR REVIEW TO THE
STATE OF CALIFORNIA WATER RESOURCES. CONTROL BOARD

THE PEOPLE OF TI-IE STATE OF PETITION IN RE: SAN DIEGO

CALIFONRIA, acting by and though the REGIONAL WATER QUALITY
Department of Transportation, CONTROL BOARD NOTICE OF

VIOLATION NO. R9-2007-0090
Petitioner ‘ ‘
PETITION IN RE: SAN DIEGO

v REGIONAL WATER QUALITY
STATE OF CALIFORNIA, By and Through | - CONTROL BOARD INVESTIGATIVE
the San Diego Regional Water Quality Controll ORDER NO. R9-2007-0092 FILED
Board and John Robertus, in his Official CONCURRENTLY

Capacity as Executive Director of the San ‘
Diego Regional Water Quality Control Board, | REQUEST FOR STAY FILED
CONCURRENTLY

Respondents.

Pursuant to California Water Code, section 13320, Petitioner seeks réview of the
"Notice of Violation, No. R9-2007-0090 issued on June 1, 2007 by the San Diego Regional
‘, Water Quality Control Board. The Petition requirements as listed in Title 23, Cal.Code Regs,
§2050 are provided after the general background. This Pc;,ﬁﬁon is filed concur;éntly with a

separate Petition for Order No. R9-2007-0092 and a Request for Stay.
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|| Code §143. Construction of the project is near completion, and it is anticipated the facility will

| a Notice of Violation relating to the CWA §401 Certification. (Exhibit “D”.) A Notice of

BACKGROUND
The California Department of Transportation, in conjunction with South Bay
Expressway, have developed the State Route 125 toll road in southern San Diego County. State

Route 125 is one of the public-private partnerships that were authorized by Streets and Highways

open to the traveling public this year. State Route 125 is an approximately tem-mile facility
which will join State Route 905 in the south to State Route 54 in the north. As part of the
construction permitting process, a Federal Clean Water Act (“CWA”) §404 Permit was
necessary. As such, a CWA §401 Water Quality Certification was also necessary. The San
Diego Regional Water Quality Control Board (“SDRWQCB?”) issued the Certification on April
24,2001. (Exhibit “A”.) |
The CWA §401 Certification included a condition that Petitioner “shall promote and

pursue aregional air deposition study that will include the Sweetwatef Reservoir Airshed.”
(Exhibit “A” at p. 2.) The Certification did not require any study be designed, funded or
delivered by Petitioner. At other points in the Certification, i’etitioner was required to deliver or
meet specific requirements such as submittal of a Storm Water Pollution Prevention Plan;
implementation of a monitoring program for storm water, and submission of annual monitoring
reports. Moreover.the study was to assess the regional airshed, not the Sweetwater watershed.

o Construction of State Route 125 required the acquisition of certain parcels of real estate
owned by the Sweetwater Authority, the owner and operator of the Sweetwatér Reservoir. The
acquisition could not be negotiated and a condemnation action was filed in the San Diego
Superior ‘Cour‘t‘. In the condemnation action Sweetwater sought over $25 million for claimed
future advanced water treatment costs. One of Sweetwater’s Statements of Valuation Data, as
required under California Code of Civil Procedure §1258.260, is attached as Exhibit “I”. The
claim is noted on the third page.

In an attempt to bolster its claim for $25 million, Sweetwater urged the SDRWQCSB to issue

Violation was issued by the SDRWQCB on June 1, 2007. (Exhibit “B”.) Notably, the Notice of
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Violation goes well beyond the “promote and pursue” language of the CWA§401 Certification
‘and instead demands a study be designed, funded and reported by Petitioner.
For the reasons stated below and in the Memorandum of Points-and Authorities, Petitioner

respectfully urges that the Notice of Violation is fundamentally flawed and should be rescinded.

PETITION

1. Petitioner is fhe California Department of Transportation, District 11 which is located at
4050 Taylor Street, San Diego, CA 92110. The Petitioner is represented by Glenn B.
Mueller, Assistant Chief Counsel. _

" 2. Petitioner seeks review of the Notice of Violation No. R9-2007-0090. A copy is attached |
as Exhibit “C”. B

3. The San Diego Regional Boe.rd acted through its Execﬁtive Director, Mr. J ohn Robeﬁus,
on June 1, 2007. | S

4. The Action was inappropriate and improper for several reasons, including but not limited
to the fellowing facts and reasons.-

e CWC §13350 is not applicable to this Notice since no diseharge is alleged or has
occurred.

e Petitioner has complied with the terms of the CWA §401 Certification.

. The Notice of Violation is an imi:)roper and illegal modification of a §401 Water
Quality Certification issued after the issuance of the §404 Permit by USACOE.

5. Petitioner is aggrieved by the Notice of Violation, and its associated Investigation Ofder
in that the mandated study does not have any price tag and must be designed by
Septefnber 1,2007. The first quarterly report is due by December 10, 2007. Without
spending authority, and without a Stat_e Budget in place, Petitioner cannot fund, obtain
the required consultants, and produce the requested work product in the time frame
demanded by the Investigative Order. Finally, Petitioner is threatened with civil and
criminal penalty should further enforcement actions be initiated by the SDRWQCB.

(Notice of Violation at pp. 1.)

Administrative Petition RE: 10 R9-2007-0090
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. - A Memorandum of Points and Authorities is included below.

.~ This Petition has been sent to the SDRWQCB and to California Transportation Ventures’
. The substantive issues have been not been heard before the SDRWQCB because the

~ Notice of Violation and the Investigative Order were issued on June 1, 2007 and pursuant

| prior request for supporting documents, including documents cited in the Investigative

. Petitioner requests the State Board issue an Order 1.) Staying any enforcement
action or other deadlines contained in the Notice of Violation until at least 30 days after
the State Board has acted on the Petition; 2.) Finding the Petitioner’s actions taken to date
constitute full compliance with any water quality certification requiring Petitioner to
“promote and pursue a regional air deposition smdy thaf will include the Sweetwater
Reservoir Watershed” and 3.) Rescinding the Notice of Violation issued by the

SDRWQCB.

successor in interest.

to CWC §2050(a), this Petition needed to be filed within 30 days of June 1, 2007. A

Order, as well as an extension of time was denied on June 27, 2007.

Administrative Petition RE: IO R9-2007-0090
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MEMORANDUM OF POINTS AND AUTHORITIES

Petitioner’s Points and Authorities are numbered consistently with the issues identified in

Paragraph No. 4, above.

A. Legal Basis for The Notice of Violation
Petitioner maintains that the cited basis for the Notice of Violation does not provide a
valid, legally justifiable basis for the Notice. The Notice of Violation expressly notes it is based
on California Water Code (CWC) section 13350. Section 13350 applies to discharges and
circumstances where a Waste Discharge Report is ﬁandat‘ed. The Notice of Violation does not

allege any non-permitted discharge.

B. Petitioner has Complied with the Terms of the §401 Certification
It is undisputed that Pursuant has been ordered to “prdmote and pursue” an air
deposition study of the airshed which includes the Sweetwater reservoﬁ. Petitibner maintains it
has not only actively funded such a study which Wés conducted By the University of California
at Davis, but that it has taken all reasonable steps to “promote and pgrsue” a study.

The definitions of the words “promote” and “pursue” are not difficult and have ordinary

meaning:

“Promote”- To move forward, to raise or advance to éhigher position or rank, to help

bring about or further the growth or establishment.”

“Pursue”- to try to find, get, with, etc; strive for; seek after.”

(Webster’s New World Dictionary, Third College Ed., 1988.)

Administrative Petition RE: 10 R9-2007-0090
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Webster, that Petitioner has fully complied with the CWA §401 Certification. Based on the

In thisv instance not only has Petitioner funded an aerial deposition study by the
Uni\}ersity of California (Exhibit “G”), but it has also made very tangible and public éfforts to
“raise”, “advance”, “help bring about”? “further”, “try to find” another study.

These efforts included the funding and preparation of a research proposal through the
University of California, D-avis and presentation of the research proposal to a national
organization which is a division of the National Research Council- the Transportation Research
Board of the National Academies. (See, e.g. http://www.trb.org/TRB/about/About.asp.)

A division of the Transportatidn Research Board, the National Cooperative Highway
Research Program reviewed the U.C. Davis study proposal and did not select it for further study
at this time. | |

Additionally, Petitioner promoted and pursued the regional deposition studies by raisiﬁg
the issue at several workshops convened for the express purpose of “promoting and pursuing”
another study. These workshops were coordinated under the auspices of the San Diego
Association of Governments and included, at various times, representatives of the San Diego
Air Pollution Control District; the California Department of Health Services; the San Diego
County Water Authority; the Metropolitan Water District of Southern California; the United
States Geological Survey; Sweetwater Reservoir; the Califorrlia'Air Resources Board and the
State Water Resources Control Board. Sweetwater was aware of these efforts. (Exhibit “D”, p. |
2) '

A U.C. Davis memorandum, attached as Exhibit “J”” at pages 1-3 provides a succinct
summary of the efforts to obtain interest in a research prop.osal. The efforts reflected in that
memorandum satisfy the even the most stringent definition of the phrasé “promote and pursue.”

Even the Notice of Violation itself acknowledges the efforts which Petitioner has made
to date, but that apparently is not enough. (Exhibit “C, p. 2, second 9.)

Unfortunately, no agency has agreed to lead a regional analysis.

Petitioner and the SDRWQCB disagree over the interpretation of ordinary words.

Petitioner maintains, based upon the common definition of these ordinary words, as defined by

6
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and the spirit of the “promote and pursue” requirement of the §401 Certification. As such, the

Notice of Violation should be rescinded.

10
11
12
13
14
15
16
17
18

19

20
21
22
23

24

25
26
27
28

authorized the issuance of a §404 permit. (Exhibit “C” at Finding No. 1 as well as the

© six years after the §401 certification was issued.

_ Authority and participate in an ongoing study which Petitioner feels is fundamentally flawed

“to the Sweetwater Reservoir, which incidentally is not co-extensive with the airshed, but that

C. The Investigative Order is an Improper and Illegal Modification of the §401

Certification

The Notice of Violation is expressly based upon the §401 Certification that

“Alternative Form of Compliance” at p. 5 and the Investigation Order No. R9-2007-0092
also issued on June 1, 2007 and which is attached as Exhibit “B”.)
There 1s no reasonable doubt the Notice of Violation is, in fact, a fundamental,

material and unilateral modification of the terms of the §401 Certification issued more than

The material change in the Certification is the modification of the phrase “promote

and pursue” to a different mandate: That Petitioner either “partner” with Sweetwater

or that Petitioner produce another study by December 2007. (Exhibit “C” at p. 2, third T;
Exhibit “B at pp. 4-5.) This is an inappropriate Hobson’s Choice.

" While Sweetwater Authority may seek Petitioner’s joinder in a study that is limited

desire on the part of Sweetwater does not mandate Petitioner’s acquiescence nor does it
authorize a change in the terms of the CWA §401 Certification. The CWA §401
Certification did not mandate Petitioner to fund, désign or issue any study. Nor did it even
identify any particular study being pursued or contemplated by any other party- including
Sweetwater Authority. This unilateral modification is a plain violation of the Due Proées§

rights of the Department of Transportation as well as a clear violation of federal law.

. Administrative Petition RE: IO R9-2007-0090
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Courts outside the Ninth Circuit Court of Appeals, including the U.S. Court of
Appeals for the D.C. Circuit Court have either direcﬂy or impliedly held that once the §404
Permit has been issued by USA‘COE,'no modification to the terms or conditions of the §401
Certification are authorized- and certainly not more than a year after the Permit has been
issued. (City of Shoreacres v. Texas Comm ’n on Environmental Quality (2005) 166 S.W.3d

- 825; 834-836; Airport Communities Coalition v. Graves (2003) 280 F.Supp.2d 1207, 1217,
Keatingv. FERC (1991) 927 F.2d 616, 623-624.) |

In this instaﬁce, and because the §404 Permit has been issued years ago, the
SDRWQCB was without the legal authority to seek to fundanientally and materially modify
the terms and conditions of the §401 Water Quality Permit. The “plenary” authority of the
State énd Regional Water Quality Control Boards is limited by the source of their authority.
In the case of §401 Water Quality Certifications, that source is the federal CWA and the

rulings of the federal courts which have addressed that issue are binding.

Date: June 29, 2007 BRUCE A. BEHRENS, Chief Counsel
' JEFEREY R. BENOWITZ, Deputy Chief Counsel

By m

GLENN B. MUELLER, Deputy Attorney
Attorneys for Defendant, STATE OF
CALIFORNIA
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PROOF OF SERVICE
In Re; Petition for Review of IO No. R9-2007-0090

Declarant says: I am employed in the County of San Diego; I am over the age of eighteen years
and am not a party to the within entitled action. My business address is 4050 Taylor Street, MS-
130, San Diego, CA 92110.

On July 2, 2007, I served the within Administrative Petition for Review on those parties of
record in said action listed below as follows:

X By electronic service on: See attached service list

([ By facsimile transmission from this office prior to 5:00 p.m., and with
transmission confirmation, to the following facsimile number:

O By Express Mail or other means of overnight delivery by depositing in a box or
other facility regularly maintained by the express service carrier or delivered to an|
authorized courier or driver authorized by the express service carrier to receive
documents, in a n envelope or package designated by the express service carrier
with delivery fees paid or provided for, addressed to the person on whom it is to
be served, at the office address as last given by that person on any document filed
in the cause otherwise at the party’s place of residence as noted on the attached
Service List. :

X By mail by placing a true copy thereof enclosed in a sealed envelope with postage
- thereon fully prepaid addressed on the attached Service List. I am “readily

familiar” with the firm’s practice of collection and processing correspondence for
mailing. Under that practice it is given by me to the mail clerk and is then
deposited with the U.S. Postal Service on that same day with postage thereon
fully prepaid at San Diego, California in the ordinary course of business. I am
aware that on motion of the party served, service is presumed invalid if postal
cancellation date ot postage meter date is more than one day after date of deposit
for mailing contained in this declaration. :

I am employed in the offices of a member of the Bar of this Court, at whose direction service
was made. '

I declare under penalty of perjury the above is true and correct.
Executed on July"l_/, 2007, at San Diego, California

Lugille A. Olson
Declarant

Administrative Petition RE: - IO R9-2007-0090)
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Service List on - :
In Re: Administrative Petition for Review on 10 R9-2007-0090

State Water Resources Control Board
Office of Chief Counsel
Attn: Jeannette L. Bashaw

Legal Secretary
1001 “I” Street, 22™ floor
Sacramento, CA 95814
jbashaw@waterboards.ca.gov

San Diego Regional Water Quality Control
Board :

9174 Sky Park Court, Ste. 100

San Diego, CA 92123-4353

Attn: Ms. Christina Arias
carias@waterboards.ca.gov

South Bay Expressway, successor in interest to -
California Transportation Ventures

880 Kuhn Drive '

Chula Vista, CA 91914

Attn: Mr. Greg'Hulsizer

10
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BRUCE A. BEHRENS, Chief Counsel
JEFFREY R. BENOWITZ Deputy Chief Counsel

GLENN B. MUELLER, Ass1stant Chief Counsel, (CBN 162967)
State of California, Department of Transportation

Legal Division
4050 Taylor Street, MS-130
San Diego, California 92111
Tel: (619) 688-2531
Fax (619) 688-6905
Attorneys for Petitioner THE PEOPLE OF THE STATE OF CALIFORNIA

acting by and through the Department of Transportation -
NO FEE PURSUANT TO GOV’T CODE § 6103

. ADMINISTRATIVE PETITION FOR REVIEW TO THE |
STATE OF CALIFORNIA WATER RESOURCES CONTROL BOARD

THE PEOPLE OF THE STATE OF
CALIFONRIA, acting by and though the v o
Department of Transportation, PETITION IN RE: SAN DIEGO

: ‘ REGIONAL WATER QUALITY
Petitioney CONTROL BOARD INVESTIGATIVE
- ORDER NO. R9-2007-0092

STATE OF CALIFORNIA, By and Through REQUEST FOR STAY FILED
the San Diego Regional Water Quality Controll CONCURRENTLY

Board and John Robertus, in his Official
Capacity as Executive Director of the San PETITION IN RE: SAN DIEGO

D1eg0 Regxonal Water Quahty Control Board, | REGIONAL WATER QUALITY
CONTROL BOARD NOTICE OF :
VIOLATION NO. R9-2007-0090 FILED
Respondents, CONCURRENTLY

Pursuant to “California Water Code, section 13320, Petitioner seeks review of the
Investigative Order, No. R9-2007-0092 issueci on June 1, 2007 by the San Diego Regional
Water Quality Control Board. The Petition requirements as Iiéted in Title 23, Cal.Code Regs,
§2050 are provided after the general background.

BACKGROUND -
The California Department of Transportation, in conjunction with Sduth Bay
Expressway, have developed the State Route 125 toll road in southern San Diego County. State

Route 125 is one of the public-private partnerships that were authorized by Streets and Highways

. Administrative Petition RE: IO R9-2007-0092]
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Code §143. Construction of the project is near completion, and it is anticipated the facility will
open to the traveling public this year. State Route 125 is an approximately tem-mile facility
which will join State Route 905 in the south to State Route 54 in the north. As part of the
construction permitting process, a Federal Clean Water Act (“CWA?”) §404 Permit was
necessary. As such, a CWA §401 Water Quality Certification was also necessary. The San
Diego Regional Water Quality Control Board (“SDRWQCB?”) issued the Certification on April
24,2001. | (Exhibit “A”.) |
The CWA §401 Certification included a condition that Petitionér “shall promote and
pursue aregional air deposition study that will include the Sweetwater Reservoir Airshed.”
(Exhibit “A”at p. 2.) The Certification did not require any study be designed, funded or
delivered by Petitioner. At othér points inl the Certification, Petitioner was required to deliver or
meet specific requirements such as submittal of a Storm Water Pollution Prevention Plan,
implementation of a monitoring program for storm water, and submission of annual monitoring
reports. Moreover the study was to assess the regional airshed, not the Sweetwater watershed.
Construction of State Route 125 required the acquisition of certain parcels of real estate

owned by the Sweetwater Authority, the owner and.operator of the Sweetwater Reservoir. The
acquisition could not be negotiated and a condemnation action was filed in the San Diego
Superior Court. In the condemnation action Sweetwater sought over $25 million for claimed
future advanced water tfeatment costs. One of Sweetwater’s Statements of Valuation Data, as
required under California Code of Civil Procedure §1258.260, is attached as Exhibit “I”. The
claim is noted on the'thjrci page. B

In an attempt to bolster its claim for $25 million, Sweetwater urged the SDRWQCB to issue
a Notice of Violation relating to the CWA §401 Certification. (Exhibit “D”) A Notice of
Violation was issued by the SDRWQCB on June 1,2007. (Exhibit “B”.) Notably, the Notic_e of
Violation goes well beyond the “promote and pursue” language of the CWA§401 Certification
and instead demands a study be designed, funded and reported by Petitioner..

For the reasons sfated below and in the Memorandum of Points and Authorities, Petitioner
respecffully urgeé that the Notice of Violation is fundamentally flawed and should be rescinded.

2
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. Petitioner is the California Department of Transportation, District 11 which is located at

. Petitioner seeks review of the Investigative Order No. R9-2007-0092. A copy is attached
. The San Diego Regional Board acted through its Executive Director, Mr. John Robertus,

. The Action was inappropriate and improper for several reasons, including but not limited

. to the following facts and reasons.

.5. Petitioner is aggrieved By the Investigative Order in that the mandated study does not

PETITION

4050 Taylor Street, San Diego, CA 92110. The Petitioner is represented by Glenn B.

Mueller, Assistant Chief Counsel.
as Exhibit “B”.

on June 1, 2007.

e None of the cited sources in the Investigative Order provide 'a valid legal basis for
its issuance.
e The Investigative Order was issued to compel Petitioner to fund improvements to
Sweetwater Reservoir’s water treatment facilities which, if necessary, are caused
by industrial and transportation uses> 6ther than State Route 125.
. The Investigative Order is not supported by sufﬁéient- findings of fact and the
findings of fact are not supported by the record | |
.. Thé Investigative Order is an improper and illegal modification of a §401 Water.
Quality Certification issued after the issuance of the §404 Permit.by USACOE.
e The Investigative Order encroaches into regulatory matters of other agencies who
have exclusive regulatory authority. This encroachment will lead to

inconsistency, redundancy, confusion and waste.

have any price tag and must be designed by September 1, 2007. The first quarterly report
is due by December 10, 2007. Without spending authority, and without a State Budget in
place, Petitioner cannot fund, obtain the required consultants, and produce the requested

3
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work product in the time frame demanded by the Investigative Order. Finally, Petitioﬁer
is threatened with civil and criminal penalty should further enforcement actions be
initiated by the SDRWQCB. (Investigative Order at pp. 5-6.)

~ Petitioner requests the Stat/e Board issue an Order 1.) Staying any enforcement action or
other deadlines contained in the Investigative Order until at least 30 days after the State |
Board has acted on the Petition; 2.) Finding the Petitioner’s actions taken to date
constitute full compliance with any .water- quality cértiﬁcation requiring Petitioner to
“promote and pursue a regional air deposition study that will include the Sweetwater
Reservoir water#hed” and 3.) Rescinding the Investigative Order issued by the
SDRWQCB.

6. A Memorandum of Points and Authorities is included below.

7. This Petition has been sent to the SDRWQCB and to California Transportation Ventures’

successor in interest.

.8. The substantive issues have been not been heard before the SDRWQCB because the
Investigative Order was issued on June 1, 2007 and pursuant to CWC §2050(a), this
Petition needed to be filed within 30 days of June 1, 2007. A prior request for supporting
documents, including documents cited in the Investigative Order, as well as an ex'.cér;sion

‘of time was denied on June 27, 2007.

Il \
no
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Petitioner’s Points and Authorities are numbered consistently with the issues identified in

Paragraph No. 4, above. .

A. Legal Basis for The Investigative Order
Petitioner maintains that none of the cited bases for the Investigative Order proved a valid,
legally justifiable basis for the Ordér. The Investigative Order expressly notes it was “issuéd
| pursuant to Californiav Water Code (CWC) sections 13225, 13267 and 13383 .. .” and was
based upon the Regional Board’s interpretation. of its authority as it reiates to a §401 Water
Quality Certification which was issued by the Regional Board on April 24, 2001 for the State
Route 125 Toll Road. (File 99C-133 attached as Exhibit “A”.) None of the cited CWC
sections are applicable to the facts and circumstances surrounding the underlying §401
CertiﬁcétiOn and that the Investigative Order is without legal basis. Each basis for the
Investigative Order is addressed separately below. |

1.

MEMORANDUM OF POINTS AND AUTHORITIES

CWC §13383
The Investigative Order alleges it is based upén CWC §13383 (Investigative
Order at 1.) CWC §13383 authorizes monitoring, inspection, etc. as to any
person who dischérges pollutants into navigable waters, etc. The Investigative
Ordef doés not allege any discharge has been made by Petitioner into navigable
waters. As such, the Investigative Order does not allege sufficient facts that, if
true, would satisfy the requirements of CWC §13383. Therefore the Investigative
Order does not meet the plain requirements of CWC §13383 and the Investigative
Order cannot be based upon that section. ‘ |
CWC §13267 |
The Investigative Order further alleges it is based upon CWC §13267(b).
(Investigative Order at J1.) CWC §13267(b), like CWC §13383, is expressly

based upon persons. “discharging or proposing to discharge waste”. As the

s
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" Investigative Order does not allege that Petitioner is discharging or proposing to

| operating in California.

then the direct and cumulative effect of the Order is potentially significant and the

Order’s reference, at Paragraph 12, to Title 14 Cal.Code of Regs, §15108 does not!

apparently being conduced by Weston Solutions for the City of San Diego.

discharge into California waters, CWC §13267(b) is not applicable. To the extent
the Investigative Order, at 99-11 infer that vehicles operating on State Route 125
may cause, through their emissions into the air, a discharge, then the language of
cwe §13267(b) is in direct conflict with the more specific Health and Safety -
Code §§39002, 43000(c), 39658 and 39667. Moreover, and to the extent the
Investigative Order issued by the SDRWQCB constitutes a “regulation” of air
erﬁissions, it violates the legislative requirement that the State proscribe uniform

procedures and standards relating to emission of air pollutants from vehicles

It is inconceivable that each RWQCB is individually vested with the
authority to mandate air quality and emissions standards which are inconsistent
with each other and which are inconsistent with the standards and regulations set

by CARB and/or USEPA. If that is indeed the intent or effect of CWC §13267

Investigative Order is subject to the requirements of the California Environmental

Quality Act. (See, e.g. Title 14 Cal. Code Regs, 15187.) The Investigative -

appear to rélate to the facts of this Petition and therefore appears to be a
typographical error. (Exh. “B” p. 3.)

CWC §13225
The Investigative Ordef also alleges it derives its authority from CWC §13225
which allows a RWQCB to reql;ire a State agency to investigate and report, but
only if the burden, including costs, of such reports bear a reasonable relationship
to the need for the report and the benefits to be obtained.

As is noted in the Request for Stay, filed concurrently with this Petition, a study is

(Exhibit “B” p. 2, ﬁ1 2.) Neither the study, nor the “Draft Summary Progress

6
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1
I

‘even made aware if its existence until the Investigative Order was issued. -

- Watershed” study is underway. (Exhibit “B” p. 5, fn. 5.) These studies are in

 (Exhibit “F”.”)

Report” were included with the Investi gative Order. Petitioner was apparently not| .

The Investigative Order also notes that Phase 2 of the Mendez, Gregory

0., et al., “Water and Air Quality Monitoring of the Sweetwater Reservoir

addition to the technical analyses already conducted and approved for State Route
125 puréuant to the California Enviromnental Quality Act and the National
Environmental Policy Act.

Additionally, another study titled “SR-125 South Route Alternatives:
Potential Air Emissions Impact on Sweetwater Reservoir” by Ogden
Environmental and Energy Services Co. was published in February 1997.

(Exhibit “E”.) Another study, conducted in 1999 by Byard and Giroux was
conducted to review “The Impact of SR 125 Vehicle Emissions on the Sweetwater

Reservoir, Transport, Environmental Fate, and Cancer Risk Assessment.”

In response to the 1999 Byard and Giroux and the 1997 Ogden
Environmental studies, Petitioner commissioned yet another study through the.
University of California at Davis. (Exhibit “G”.) The purpose of the UC Davis
study was “to review the relationship between Proposed.SR 125 (including an
associated extension of SR 54) and its potential impact on water quality at the
Sweetwater Reservoir. Specifically, Caltrans asked UCD to review and comment
on two recent studies: “SR 125 South Route Altematives; Potential Air Emissions
Impact on Sweetwater Reservoir (Ogedn, 1997a and 1997b)”, and “The Impact of
SR 125 Vehicle Emissions on the Sweetwater Reservoir, Transport,

Environmental Fate, and Cancer Risk Assessment (Byard and Grioux, 1999.)”
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.SR 125-generated air pollution and health risks to reservoir water users.”

_ assumptions that increase the estimated SR 125-related health risks to Sweetwater

As part of that review, UCD examined health risk estimates in the

Sweetwater Authority-sponsored studies that estimated the relationship between

The U.C. Davis study determined the two prior Sweetwater studies used
“conservative, unrealistic assumptions as part of their screening analysis. The
unrealistic resuits éf the assumptions are evident from comparisons with existing
air and water quality data. When more realistic assumptions are substituted for
the most importaﬁt unrealistic assumptions in each report, estimated health risks
become negligible. Additionally, the risk assessment methodologies employed by
—sponsored studies were flawed.” (Exhibit “G”, pp. ES-1 to ES-2, emphasis
added.) J

The U.C. Davis study went on to plainly conclude:

L. “Based upon examination of the Sweetwater Authority’s consultant
réports and additional data collected by UCD, there are no significant health
effects that would result from SR-125-generated air emissions depositing on the
Sweetwater Reservoir.

2. “Both the Ogden report [] and the Byard report [] include unrealistic

Reservoir drinking water users. ‘

3. . “UCD briefly reviewed data fro other reservoirs located near highways;
the review did not identify any evidence that roadway-related air emissions
degrade water quality.

4. “Regional scale air emissions (i.e. emissions from the entire metropolitan
region) already affect ambient air concentrations over the reservoir,v and
contribute hundreds of times more pollutant deposition onto the reservoir than the
projected e;ﬁissions Jrom SR 125. Either there is an existing problem with water

]
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‘Board demonstrates that the requirements of CWC §13225 cannot be met. Moreover, the

quality in the reservoir, or common sense indicates that no measurable problem

will result in the Juture from SR 125.” (“Exhibit “G”, pp. ES-2 to ES-3.)

The Investigative Order ordered Petitioner to expend further public monies on a sixth
study of the same topic beyond the Draft EIS/EIR and Final EIS/EIR. The conclusory
determinations of the Investigative Order, based upon a “draft pfo.gress report” for a study that .
was not provided to Petitioner, and without even acknowledging the history of analyses of the
impacts of SR-125 on the Sweetwater Reservoir which have already been conducted, are not
supportable by the record. This is especially true in light of the fact the U.C. Davis study
addressed issues of mobile source emissions on drinking water reservoirs niear State Highways.

(Exhibit “G”, pp. E-1 to E-3.)

Ultimately, the Investigative Order does not demonstrate a need for another study.
Similarly, the Investigative Order does not demonstrate that the unknown costs of another study
bears a reasonable relationship to any need or benefit. If anything, it demonstrates a waste of

public resources.
Petitioner respectfully maintains the evidence already before the RWQCB and this
findings are not supported by substantial evidence and the findings ignore the past analyses.

B. The Investigative Order is Being Used to Compel Petitioner to Fund Improvements

to Sweetwater Authorities’ Water Treatment Facilities

* The air quality Investigative Order appears to have been issueci at the request of the
Sweetwater Authority (“Sweetwater”) as a means of achieving an advantage in ongoing
litigation between Petitioner and Sweetwater Authority. Sweetwater seeks to have the
Department of Transportation pay for an upgrade of Sweetwater’s water treatment facilities.

9
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' §13267(b).) As such, the record supporting the Investigative Order fails to include

This conclusion is plainly supported by reference to a letter from Sweetwater to the
SDRWQCB dated January 9, 2007 at p. 3. The January 9, 2007 letter, attached as Exhibit
“D” was produced in litigation between Sweetwater and the Department of Transportation.

Petitioner was not sent a copy of the letter, but instead had to obtain it in the
aforementioned litigation. The “Alternative Form of Compliance” referenced at page 5 of
the Investigative Order confirms the ultimate rationale for the issuance of the Investi gative
Order. Petitioner maintains that using the Regional Board’s Investi gativé Order authority as
a means to compel one party to fund another party’s obligations is a patently improper |

exercise of authority.

C. Insufficient Findings of Fact'énd Lack of Evidénce in the Record

The SDRWQCB did not make any effective findings that the burden of the
Investigation Order, including its undetermined costs, bear a reasonable relationship to the
need for the report and the benefits to be obtained because the Investigative Order did not
attempt to estimate fhe coéts of any study nor did the Investigative Order find any stated
public benefits which, in light of anew study and periodic monitoring, which would be

obtained beyond those cor_ltemplated by the study already being conducted. (CWC

substantial evidence necessary findings and support in the record as a whole and in effect

demands duplication and waste of public resources.

D. The Im"estiggtive Order is an Improper and Illegal Modification of the §401 |
Certification
The Investigative Order is expressly based upon the §401 Certification that
authorized the issuance of a §404 permit. (Exhibit “B” at Finding Nos. 3, 4, 5, .6, and 7 as
well as the “Alternative Form of Compliance” at p. 5 and the Notice of Violation No. R9-
2007-0090 also issued on June 1, 2007 and which is attached as Exhibit “C”.) There is no
reasonable doubt the Investigative Order is, in fact, a material and unilateral modification of

10
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the terms of the §401 Certification issued more than six years after the §401 certification was
issued. This is a plain violation of the Due Process rights of the Department of
Transportation as well as a clear violation of federal law.

Courts outside the Ninth Circuit Court of Appeals, including the U.S. Court of
Appeals for the D.C. Circuit Court have. either directly or impliedly held that once the §404
Permit has been issued by USACO_E; no modification to the terms or conditions of the §401
Certification are authorized- and certainly not more than a year after the Permit has been
issued. (City of Shoreacres v. Texas Comm 'n on Environmental Quality (2005) 166 S.W.3d
825, 834-836; Airport Communities Coalition v. Graves (2003) 280 F.Supp.2d 1207, 1217,
Keating v. FERC (1991) 927 F.2d 616, 623-624.) '

In thié instance, and because the §404 Permit has been issﬁed years ago; the
SDRWQCB was without the legal authority to seek to modify the terms and conditions of
the §401 Water Quality Permit. The “plenary” authority of the State and Regionai Water
Quality Control Boards is limited by the soutce of their authority. In the case of §401 ‘Water
Quality Certifications, that source is the federal CWA and the rulings of the federal courts

which have addressed that issue are binding.

E. The InvestigatiVe Order Encroaches Onto the Exclusive Jurisdiction of Other’
Agencies | |

The Investigative Order seeks to regulate air emissions. It is not targeted at
discharges to the land or waters of the State. As such, it is'an impermissible encroachment
into areas where other agencies have exclusive regulatory authority. By ailowing regulation
of air emissions by a RWQCB, the ultimate result will be inconsistency, duplication, waste
and delay inAdelivering transportation improvements to the State.

As is demonstrated above, the Investigative Order was based upon the §401
Certification. The CWA does not allow either federal or State regulation of air toxics
emissions. Air toxics emissions are instead regulated by the federal level by the

11
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Environmental Protection Agency (42 U.S.C. §7521(1) (CAA §202). In fact, on February 26,
2007 the U.S.E.P.A. issued final administrative rulemaking regarding Mobile Source Air |
Toxics. (72 Fed Register 8428-01.) | |

‘At the State level, the Califomia'Leg'islature has, “except as otherwise provided in
this division” vested the regulation of air pollution from vehicular sources with the State Air
Resources Board (“CARB”). (Health & Safety Code §39002.) Qne of the stated Legislative

goals of CARB is to “. . . establish uniform standards which control or eliminate. . .  the

emission of air pollutants. (Health & Safety Code §43000 (c).) CARB is also vested with the .
legislative authority to create emissions standards andAregulations relating to toxic air
contaminants. (Health & Safety Code §39658 and §39667.)

By its demand that Petitioner “study” air emissions of privately-owned vehicles the
RWQCB is in actuality attempting to intrude into an area that is within the sole regulatory.
province of CARB. And while it may be seemingly innocuous for a water regulator to
require the Petitioner to investigate automotive emissions, the plain goal of the investigation
is to have the Petitioner pay for Sweetwater to upgrade water treatment facilities. (See, e. g
letter from Sweetwater to SDRWQCB dated January 9, 2007, page 3, attached as Exhibit
“D”.) This is true even in light of the fact that even the unfinished study referred to in the
Investigat‘ive Order plainly stated that the particulates are derived from “industrial and
transportation uses.” Moreover, the Investigative Order does not conclude that SR-125 is the
sole, or even a significant source of “large particulates.” Plainly stated, it is not appropriate
to use an Investigative Order to “set up” Petitioner to fund the water treatment facilities of
another entitjf where even the Investigative Order acknéwledges other sources of the

emissions.

1
1
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Petitioner recognizes the need to protect and conserve California’s resources.
Petitioner would encourage the SDRWQCB to “partner” with, and provide its comments or
concerns regarding air emissions to those agencies that are mandated to address those
concerns. Using an Investigative Order, or other regulatory authority as provided to the
State and Regidnal water quality control boards to implement piecemeal and ad-hoc

regulations is inconsistent with California law and is simply a bad idea. .

Date: June 29, 2007 BRUCE A BEHRENS, Chief Counsel
JEFFREY R. BENOWITZ, Deputy Chief Counsel

By:

GLENN B. MUELLER, Deputy Attorney
Attorneys for Defendant, STATE OF
CALIFORNIA
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PROOF OF SERVICE

In Re: Petition for Review of IO No. R9-2007-0092

Declarant says: I am employed in the County of San Diego; I am over the age of eighteen years
and am not a party to the within entitled action. My business address is 4050 Taylor Street, MS-
130, San Diego, CA 92110.

On July 2, 2007, I served the within Administrative Petition for Review on those parties of
record in said action listed below as follows:

X By electronic service on: See attached service list

O By facsimile transmission from this office prior to 5:00 p.m., and with
transmission confirmation, to the following facsimile number:

O By Express Mail or other means of overnight delivery by depositing in a box or
other facility regularly maintained by the express service carrier or delivered to an
authorized courier or driver authorized by the express service carrier to receive
documents, in a n envelope or package designated by the express service carrier
with delivery fees paid or provided for, addressed to the person on whom it is to
be served, at the office address as last given by that person on any document filed
in the cause otherwise at the party’s place of residence as noted on the attached
Service List.

X By mail by placing a true copy thereof enclosed in a sealed envelope with postage
thereon fully prepaid addressed on the attached Service List. I am “readily
familiar” with the firm’s practice of collection and processing correspondence for
mailing. Under that practice it is given by me to the mail clerk and is then
deposited with the U.S. Postal Service on that same day with postage thereon
fully prepaid at San Diego, California in the ordinary course of business. I am
aware that on motion of the party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit
for mailing contained in this declaration.

I am employed in the offices of a member of the Bar of this Court, at whose direction service
was made.

I declare under penalty of perjury the above is true and correct.

Executed on July & Z » 2007, at San Diego, California

Ctatn 10

Lucille A. Olson
Declar‘ant
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In Re: Administrative

Service List on
Petition for Review on 1O R9-2007-0092

State Water Resources Control Board
Office of Chief Counsel
Attn: Jeannette L. Bashaw

Legal Secretary
1001 “I” Street, 22™ floor
Sacramento, CA 95814
jbashaw@waterboards.ca.gov

San Diego Regional Water Quality Control
Board

9174 Sky Park Court, Ste. 100

San Diego, CA 92123-4353

Attn: Ms. Christina Arias

South Bay Expressway, successor in interest to
California Transportation Ventures

880 Kuhn Drive

Chula Vista, CA 91914

carias@waterboards.ca.gov

Attn: Mr. Greg Hulsizer
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BRUCE A. BEHRENS, Chief Counsel ‘
JEFFREY R. BENOWITZ Deputy Chief Counsel

GLENN B. MUELLER, Ass1stant Chief Counsel, (CBN 162967)
State of California, Department of Transportauon

Legal Division
4050 Taylor Street, MS-130
San Diego, California 92111
Tel: (619) 688-2531
Fax (619) 688-6905
Attorneys for Petitioner THE PEOPLE OF THE STATE OF CALIFORNIA,

acting by and through the Department of Transportation
NO FEE PURSUANT TO GOV’T CODE § 6103

ADMINISTRATIVE PETITION FOR REVIEW TO THE
. STATE OF CALIFORNIA WATER RESOURCES CONTROL BOARD

THE PEOPLE OF THE STATE OF
CALIFONRIA, acting by and though the : »
Department of Transportation, REQUEST FOR STAY

Petitioner]

QUALITY CONTROL BOARD
STATE OF CALIFORNIA, By and Through INVESTIGATIVE ORDER NO. R9-2007-
the San Diego Regional Water Quality Control| 0092 AND NOTICE OF VIOLATION NO.
Board and John Robertus, in his Official R9-2007-0090

Capacity as Executive Director of the San
Diego Regional Water Quality Control Board,

Respondents.

REQUEST FOR STAY OF ENFORCEMENT
Pursuant to California Water Code, section 13320, and by way of a separate filing,
Petitioner seeks review of the Investigative Order, No. R9-2007-0092 issued on June 1, 2007 by
the San Diego Regional Water Quality Control Board.
Petitioner requests a Stay of Enforcement 6f said Investigative Order pursuant to Title 23

Cal. Code of Regs, Section 2053 as follows:

"

IN RE: SAN DIEGO REGIONAL WATER|

Request for Stay RE: IO R9-2007-0092
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1. Petitioner alleges substantial harm to itself and to the public will be suffered
because the INVESTIGATIVE ORDER requires the expenditure of substantial public funds to
conduct stlid_ies or analyses which have already been completed or are already ongoing (Exhibit
“A” atp.2,98; p. 2 at fn. 2; p. 6, §6.) Petitioner alleges substantial public harm, in terms of
inevitable regulatory inconsistency, confusion and delay in implementation of necessary regional
transportation improvements will occur if the Investigative Order is upkeld.

- 2. Petitioner alleges a lack of substantial harm to other interested persons and to the
public interest if a stay is granted because no discharge is alleged in the Investigativé Order.
Moreover, as is noted in the citations above, a study is apparently being conducted by Weston
Solutions for the City of San Diego. (Exhibit “A”p.2, fn.2)) It should also be noted that Phase
2 of the Mendez, Gregory O., et al., “Water andlAir Quality Monitoring .of the Sweetwater
Reservoir Watershed” study is also underway. (Exhibit “A” p. 5, fn. 5.) These studies are in
addition to the technical analyées conducted for State Route 125 pursuant to the California
Environmeﬁtal Quality Act and the National Environmental Policy Act.

h Additionally, a study titled “SR-125 South Route Alternatives: Potential Air Emissions
Impact on Sweetwater Reservoir” by Ogden Environmental and Energy Services Co. was
published in February 1997. (Exhibit “E”.)

Significantly, Petitioner already has gone beyond any reasonable interpretation of the

terms f‘prométe and pursue a study” as coﬁtained in the State Route 125 .§401 Ceﬁiﬁcation
‘when it commissioned the U.C. Davis study which addressed the air deposition impacts of SR-

125 on the Sweetwater Reservoir.

Petitioner agrees that stewardship of California’s resources is a fundamental role of
government: Requiring Petitioner to expend further public monies on a sixth study of the same
topic, however, is a blatant waste of the public’s fiscal resources and goes well beyond any

reasonable interpretation of the terms of the §401 Certification.

!
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Additionally, it should be noted that Petitioner has previously sought to engage other
public agencies in its efforts to “promote and pursue” a regional air deposition study, including
representatives of the Office of Environmental Health Hazard Assessment, the California Air
Resources Board, the California Department of Health Services. Mr. James Bennett of the
State Water Resources Contrdl Board was present as well. (See, e.g., Exhibit “H”,
correspondence from Mr. Charles Stoll to Mr. J ohn Robertus, dated September 4, 2001.) The
San Diego Association of Governments (“SANDAG”) ﬁas also provided substantial input and
consultation on the issues related to regional air quality. V

Had any of these sister agencies been of the opinion that the public’s health and safety
were in immediate danger because of State Route 125, or that another study was required, it is
more likely than not that another study on the issue would have been funded. To date none of

these sister ag.encies‘has provided financial or other assistance relating to a sixth study.

3.  Petitioner alleges substantial questions of féct or law regarding the disputed action|
exist. These issues include the ability of a RWQCB to compel the study, and therefore
regulate, air emissions from vehicles. The issues also include lthe question of whether a

- RWRQCB may unilaterally impose a new Condition on a §401 water quality certification
years after the issuance of a §404 Permit by the USACOE. Additionally, the related factual
-questions of what is meant by the phrase “promote and pﬁrsue” and whether such subj ective

terms can reasonably be the basis of a Notice of Violation and/or an Investigation Order-

which could result in civil or criminal penalty- need to be addressed.

/1
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For the forgoing reasons, Petitioner respectfully requests an immediate Stay of all
enforcement action or other deadlines contained in the Investigative Order be issued pending
final resolution or at least 30 days after this Board has taken final action on the Petition,

whichever is later.

Date: June 29,2007 BRUCE A. BEHRENS, Chief Counsel
JEFFREY R. BENOWITZ, Deputy Chief Counsel

By:

GLENN B. MUELLER, Assistant Chief Counsel
Attorneys for Petitioner, The People of the STATE
OF CALIFORNIA, acting by and through the
Department of Transportation

Request for Stay RE: IO R9-2007-0092] .
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- Declaration of Merit of Request for Stay -
I, Glenn B. Mueller, declare that if sworn I could, and would competently testify as
follows:

1. I am a member of thé Bar of the State of California and am admitted to pracﬁce
before the courts of the State of California.

2. I am also admitted to practice before, and am admitted to the Bar of the four
Unites States District Courts for the districts of California, the United States Ninth Circuit Court
of Appeals and the Unites State Supreme Court.

3. I am employed by the California Department of Transportation and have personal
knowledge of, or am informed and believe, the facts and circumstances as stated in the Request

for Stay. Based upon my review of the facts of this matter, I believe substantial issues of fact

and law are implicated in the Petition. Moreover, I am informed and believe the attached

documents are maintained by the Department of Transportation in the ordinary course of
business and that théy are true and correct_copies of what they are purported td be. Some
exhibits contain additional markings as they were marked as trial exhibits in an eminent domain
action between the California Department of Transportation and Sweetwater Aufhoﬁty, San

Diego-County Superior Court case no. GIC838118-1.

I declare under penalty of perjury that the forgoing is true and correct

Executed this 29 day of June at San Diego, California.

B

Glenn B. Mueller
_ Declarant

Request for Stay RE: 10 R9-2007-0092] -
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PROOF OF SERVICE
In Re: Petition for Review of 10 No. R9-2007—0092

Declarant says: I am employed in the County of San Diego; I am over the age of eighteen years
and am not a party to the within entitled action. My business address is 4050 Taylor Street, MS-
130, San Diego, CA 92110.

On July 2, 2007, I served the within Request for Stay on those parties of record in said action
listed below as follows :

X By electronic service on: See attached service list

O By facsimile transmission from this office prior to 5:00 p.m., and with
transmission confirmation, to the following facsimile number:

O By Express Mail or other means of overnight delivery by depositing in a box or

other facility regularly maintained by the express service carrier or delivered to an|

- authorized courier or driver authorized by the express service carrier to receive

.- documents, in a n envelope or package designated by the express service carrier
with delivery fees paid or provided for, addressed to the person on whom it is to
be served, at the office address as last given by that person on any document filed
in the cause otherwise at the party’s place of residence as noted on the attached
Service List.

X By mail by placing a true copy thereof enclosed in a sealed envelope with postage
thereon fully prepaid addressed on the attached Service List. I am “readily
familiar” with the firm’s practice of collection and processing correspondence for
mailing. Under that practice it is given by me to the mail clerk and is then
deposited with the U.S. Postal Service on that same day with postage thereon
fully prepaid at San Diego, California in the ordinary course of business. I am
aware that on motion of the party served, service is presumed invalid if postal
cancellation date or postage meter date is more than one day after date of deposit
for mailing contained in this declaration.

I am employed in the offices of a member of the Bar of this Court, at whose direction serv1ce
was made.

I declare under penalty of perjury the above is true and correct.

Executed on July Z/__, 2007, at San Diego, California

(S, 10

Luxille A. Olson
Declarant
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: Service List on =
In Re: Administrative Petition for Review on 10 R9-2007-0092

State Water Resources Control Board
Office of Chief Counsel
Attn: Jeannette L. Bashaw

Legal Secretary
1001 “I” Street, 22™ floor
Sacramento, CA 95814
jbashaw(@waterboards.ca.gov

San Diego Regional Water Quality Control
Board ' ‘

9174 Sky Park Court, Ste. 100

San Diego, CA 92123-4353

Attn: Ms. Christina Arias
carias@waterboards.ca.gov

South Bay Expressway, successor in interest to
California Transportation Ventures

880 Kuhn Drive

Chula Vista, CA 91914

'Attn: 'Mr. Greg Hulsizer

Request for Stay RE: 10 R9-2007-0092
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California Regional Water Quality Control Board

San Diego Region

Internet Address: Mip/vwiv.swreh.cagovi~raqebd/

9771 Clairemont Mesa Boulevard, Suite A, San Diego, California 02124-1324

Phane (838) 467-2952-+ FPAX {858y §71-6972

CERTIFIED RETURN MATI, RECETPT REQUESTED

Z 498 397 772

PROJECT:

- APPLICANT:-

ACTION:

Action on Request for

Clean Water Act section 401 Water Quality Certification

for Discharge of Dredged and/or Fill Materials

Stdte Route 125 South Toll Road (File No. 99C-133)

- M. Bruce April -

California Dept. of ’I‘mnspormnon (Cdiu ais)
P.0O. Box 85406
San Diego, CA 92186-5400

M. Kent Olsen

California Transportation Ventures (CTV)
707 Broadway; Suite 1600

San Diego, CA 92101

I, O Order for Standard Certification

2. B Order for Technically-conditioned Certification

Lid

1 Order for Denial of Certification

STANDARD CONDITIONS:

The following three standard conditions apply to-all certification actions, except.as noted under
Condition 3-Tor denials (Action 3).

1. This certification action is subject to modification or revocation upon administrative or
judicial review, including review and amendment pursvant to section 13 3330 of the California
Water Code and section 3867 of Title 23 of the California Code of Regulations (23 CCR).

This certification action is not intended and shall not be construed 10 apply to any discharge
from any activity involving a hydroelectric facility requiring a Fedetal Energy Regulatory
Commission (FERC) license or an amendment to a FERC license unless the pertinent
certification application was filed pursuant to 23 CCR subsection 3855(b) and the

California Environmenital Protection Agency

Recyvled Paper

C:.'o
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Certification ' File No. 99C-133

application specifically identified that a FERC license or amendment to a FERC license for a
hydroelectric facility was being sought:

3. The validity of any non-denial certification action (Actions 1 and 2) shall be conditioned upon
total payment of the full fee required under 23 -CCR section 3833, unless otherwise stated in
writing by the certifying agency.

SPECIAL CONDITIONS:

This 401 Water Quality Certification applies to temporary and permanent fill associated with:the
construction of the project as proposed. and with the implementation of this project after build-
out for the life of the project.

The 401 Water Quality Certification from the Regional Water Quality Control Board, San Diego
Region (Regional Board) applies only to the four-lane freeway and the following interchanges:
Otay Mesa Road, Olympic-Parkway, Telegraph Canyon / Otay Lakes Road, and East H Street.

Th’c 401 Wa'tu‘ Qudi’ity Cbrtiﬁmtion 'd‘oes nc;t' app’ 'y to "15 fi u‘f:me lam‘: 1dditions '7} the 'ﬁ wway to:
Lonwt’u Ixoad fumle Rock Moumam Road amd Iutme Bnch Parkway 4} tu, consu*mmm ofthe
proposed. extension of La Media Road and the second bridge structure af Otax River Valley and
5} the two additional bridges-over the Sweetwater River Valley.

To the extent that such-additional construction associated with this project requires any federal
permit, license, or approval, Caltrans and California Transportation Ventures shall submit new
applications for 401 water quality certification.

Caltrans shall promote and pursue a regional air deposition study that will include the
Sweetwater Reservoir Alrshed, 2

A. Responsible Parties
The California Department of Transportation (Caltrans) and California Transportation

Ventutes (CTV) shall be individually responsible for complying with this-certification.

. Caltrans and CTV are considered to have full responsibility for-correction of any and all
pzobicms that arise in the event of a failure which results in an unauthorized:release of waste or
wastewater. Inthe event of an inability to determine individual responsibility for a particular
discharge, Caltrans shall be responsible for.correcting any and all problems arising from such a
discharge.

B. Construction
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1. Caltrans and CTV shall, at all times, fully 'comply with the engineering plans, specifications
and technical reports submitted with Caltrans” application for-401 Water Quality Certification
and all subsequent submittals mquncd ag part of this certification. Subsequent submittals to the
Regional Board will enable staff to review all changes pertaining to ultimate discharge points
from the project and BMP-structural contiols prior to their construction. '

2. Regional Board approved Biclogical Monitors shall be present during construction and
g! czdmv 10 veufy Lhdt appmpnate proiocol s are fi oliowc,d and that wnsiruc,non rcmams wxdun the

4 hours: pcr day whcn wad commlc{mn or oradmg i oceurring in or ad]accm to wau,rs @f ihe
U.8.” and fora minimum of 4 hours per week when grading is occurring elsewhere on the

_project. Semi-annual updates-from the Biological Monitors shall be sent to the Regional Board

for review,

3. Inaccerdance with Section 13260 of the CWC, Caltrans and CTV shall file withthe Board a
report of any mater il change or pr oposed change in the character, location, or quantity of this
waste discharge. Any proposed material change inoperation: shall‘be reported o the'Executive
Officer at least 30 days in advance of the proposed implementation of any change. This shall
inchude, but not be limited to, all significant additional unforeseen grading, all proposed
expansion-of dwc]opment orany change in the ultimate’ dwch'u gelocations, For the purposeof
this 401 Certification, this includes any proposed change in the boundasies of the wctla.nd or
streambed fill sites.

Tn addition, in accordance with Water Quality Order No. 99-08:DWQ, Section A, 4a, “The-
discharger shall amend the SWPPP whenever there is a change in-construction- oroperations
which may affect the discharge of pollutants to surface waters, ground waters, or a municipal
separate stornysewer system (Mb@) The SWPPP shall also.be amended if the discharger
“violates. any- condition.of this General Permit or has notachieved the general objective of
reducing or eliminating pollutants in storny water discharges. If the Regional Board determines
that the discharger is in violation of this' General Permit, the SWPPP shall bé amended and
implemented in a timely manner, but in no case more than 14-calendar days:after notnﬁcauzon by
the Regional Board. All amendments should be dated and directly attached to the SWPPP.

4. Prior to discharge, Caltrans and CTV shall ‘notify the Regional Board of any plans to
discharge ground water or other non-storm water that has accumulated in utility trenches or in
other portions of the project; as this action may require a separate permit, unless the discharge is
treated by a structural BMP prior to discharge from the project site.

C. Project Design

I. Caltrans and CTV shall design the project to ensure that there will be no incrgase in the
existing peak flow rate of a 25-year, 6-hour frequency storm eve ent from the project site to
prevent flows from exceeding pre-devélopment values.
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2. Jurisdictional waters of the U.S, that are crossed by roadways associated with the project
shall have a bridge-or culvert that will accommodate a 100-year storm. event.

3. Bridges or culverts on San Miguel Creek (Sta 166+50) or.at Proctor Valley Road (Sta
147+00) shall be of sufficient width to provide velocities that will notrequire any hardscape
downstream to attenuate flows. If culverts are used at these sites, the natural sireambed wi.t_hin
the culvert shall not be hardscaped. (Arch culverts may be used at these sites. Hardscape
material may be placed immediately upstream of the culvert to prevent undercutting.)

D. Storm Water Compliance

1. Caltrans and CTV shall comply with the requirementis of the State Water Resources Control
Board Order No. 99-06-DWQ. Priorto approval of Caltrans’ btorm “Water Managemun Plan
(SWMP) Caltrans and CTV shall-comply with the requirements of Regional Board OrderNo. 97-
08.

2. Calttans and CTV shall comply with the. State Water Regource Control Board Order No. 99-
08-D'WQ, General Permit for Storm Water Discharges Associated with Construction Activity:

.. Caltrans and CTV shall submit theit Storm Water Pollution Prevention Plan (SWPPP) for the
pmim at least 30 days priorito the bu,mnmo of ‘construction.

4. Calirans and CTV shall employ all appropriate standard BMPs to-reduce or eliminate
pollutants in storm watei discharges from the construction sites to the Best Available Technology
Economically Achievable (BAT) and Best. Conventional Pollutant Control T Lclmology {(BCD).

At a minimum erosion control BMPs shall be designed for a 2-year, 6-hour rain event, and
sediment control basins shall be designed in accordance with the General Construction Permit,
Water Quality Order No. 99-08-DWQ, Section A, No. 8.

5. Caltrans and CTV shall cover exposed slopes with appropriate BMPs within 14 days.of
completion of the slope. Th;. minimum slope incline to be cover ed shall be at-10:1. Clearing or

- grading shall occur at a minimum needed only to facilitate the activephase of the project.
Landscaping of each:segment between interchanges must be initiated prior to the start of grading
or construction of the next phase of the project, unless the next phase of the project requires soil
disturbance to balance earthwork. Ifthis is the case, then appropriate soil stabilization controls
shall be deployed within 14 days from the cessation of soil-disturbing activities or-one-day prior
to the onset of precipitation, whichever occurs first,

6. Caltrans and CTV shall plant permanent landscape material and begin irrigation within one
yéar of ground disturbances. The areas between future Olympic Parkway (Orange Ave.) and
Route 54 shall be completely landscaped with appropriate irrigation by opening day of this
section of the toll road, ,

12N
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7. Caltrans and CTV shall use post-construction BMP devices that best meet the maximum
extent practicable (MEP) performarice standard. Post-construction BMPs shall be designed to
meet at least a 80% efficiency removal rate for total metals, and at least an 80%-efficiency
removal rate for Total Suspended Solids (TSS)/sediments. BMPs shall be designed to remove
oil & grease, pathogens, and trash fo the maximum extent practicable. There shall be no net.
increase in nutrient concentrations from the BMPs.

8. Caltrans and CTV shall ensure funding for maintenance for features necessary to satisfy
conditions of water quality certification; such funding shall be first priority for any allocation of
revenue froin tolls collected.

E. Storm Water and Receiving Water Monitoring

1. Caltrans:and CTV shall i implement a monitoring program that engures removal effectiveness
standards-are met from the project at dlSChdI‘UB points below BMPs at five sites (located in
tributary drainage.areas 2,9, 13, 15, & 18, See Table 1) during all specified rain events, and at-
five discharge locations downstream of the BMPs that are: randomly selected for each spcmﬁed
rainevent. Tributary drainage areas are identified in the “State Route 125 Toll Road Water
Quality Data and Best Management Practices Evaluation” document, received onFebruary 26,
2001, Monitoring shall-oceur during all storm-events with a. rainfall totals of 0.25 inches at 75%
pr obabxlny bcwmmg when construction starts (:tor construction BMPs that-are in use and for
permanent BMPs that have been installed and-are in use} ‘Monitoring shall continue for at least
five years following project construction.completion. Five years after construction completion
Caltrans and CTV may make a request to the Regional Board that water quality menitoring be
discontiriued or fhat the monitoring program be changed. The storm event must be preceded by
an antecedent dry period of a minimum of 48 hours, with a period of 72 hours preferred. For
safety reasons, no monitoring shall oceur starting 6 p.m. December: 24™ and mdmg 6 aum.
December 26‘* and also starting 6:pami, December 31 and ending 6 a.m. Japuary 2" of cach year.

“Fable |. State Route 125 Sampling locations

e 1 o Tributary
Trib. | e : o Om, Selected Area: Reasoning
Arca T ; BMP Heclares: R bt
Stations
2 | 44400 | 65400 EDB 14,1 ldischarges to La Media Road and-ultimately to Otay.
9 116+00} 120450 | Treatment 6.23 discharging to Telegraph, treatment frain sampling will give |
, Train . us effectiveness of combination,
I3 1139400 | 142420 | Bioswale+ 2:6 discharges fo H St and it is a bioswale with a SFD ‘
SRD combination, effectiveness has not been fi ully determined for)
1 this treatment frain.
i3 147480 1 161400 SFD ] 2186  |Large CDS nnit—will provide supporting dets statewide,
€ 11784200 196400 SED - is5 end of project, some of flow could be due to R34 fraffic,

SFD- Smali Pootprint Device
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Discharges from BMPs shall be monitored for, but not limited to chromium, copper, lead, nickel,
zine, pH, total susperided solids, total dissolved solids, nitrate, ammonia, orthophosphorus, total
phosphorus, oil & grease, total polycyclic.aromatic hydrocarbons, fecal coliform, total coliforn,
and any pesticides that ave used.at the project site.

Receiving waters located on the Otay and Sweetwater Rivers shall be »sam_pled quarterly fj.b'xi
water quality and annually for sediment quality. Monitoring shall begin when construction starts
and continue for at least five years following project construction completion. Five years after
construction completion Caltrans may make a request to the Regional Board that water quality
monitoring be discontinued or that the monitoring program be changed. Receiving waters shall
be monitored for the constituents listed above as well as acute foxicity, temperature and '
dissolved oxygen. Sedimerits shall be monitored for, but not Hmited to, acute toxicity,
aluminum, cadmxum, chromium, copper, lead, nickel, zine, total poivcvchc aromatic
hydrocarbons, oil & grease, and any p.csuudc,s that are used at the project site.

Annual monitoring reports and semi-annual updaies with the analysis results shall be
submitted to.the Regional Board.

Caltrans and CTV shall subnnt a findl water and sediment quality monitoring pl'm to-the
Regmnal Board for review 30 days prior to construction or grading,

4, All construction BMPs shall be inspected before and-after each storm event and. once. every
24 hours during extended stormt events to verify BMP effectiveness and implemerit vepairs or-
design changes as soon as feasible.

5. All post-construction BMPs shall be inspected at least monthly, and after each rain event of
0.25 inches at 75% probability, and weekly during extended petiods-of wet weather to ensure
that they are functioning properly for the life of the project.

6. Fach ingpection shall be documented. Annual inspection summary reports including
inspection. maintenance, and repair information shall be submitted to thie Regional Board by
April 1stof each year for the previous calendar year, and may be incorporated into the Caltrans
Annual Report submitted as required by Order 99-06.

F. Mitigation for Wetland and Streambed Losses

L. Prior to.grading the project areas, the Caltrans and CTV shall execute-and recor d a perpetual
conservation easement in a form acceptable to the U.S. Fish & Wildlife Service (USFWS) for
biological conservation purpeses. The conservation easement or other legal limitation on the
mitigation property shall be adequate to demonstrate that the site will be maintained without
future development or encroachment on the site or which could otherwise reduce the functions
and values of the site for the variety of beneficidl uses of waters of the U.S. that is supports. The
conservation easemerit or other appropriate legal limitation which shall prohibit, without
exception, all residential, commercial, industrial, institutional, and transportation development.

&
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and any other infrastructare development that would not maintain or enhance the wetland
functions and values of the site. Other infrastructure development to be prohibited includes, but
is not limited to, additional utility lines, paved maintenance roads, and areas of maintained
landscaping for recreation.

. Caltrans and CTV shall submit a Conu,pt ual Restoration and Management Plan, as required
by the USFWS Biological Opinion, for all mitigation no later than 30 days prior to the start of
construction-or grading of the project and.shall submit a Final Restoration and Management Plan
for all mitigation no later than 30 days prior to the start of construction of the mitigation site(s).

3. Caltrans and CTV shall submit annual mitigation monitoring reports to the Regional Board
by April 1st of each year for the previous calendar year.

4. Inaddition to the proposed vernal pool mitigation of 0.70 acres of pod! basin area (2:1 ratio)
on a 12 acre site on Otay Mesa, Caltrans and CTV shall preserve and/or erihance an additional
0.32 aeres of vernal pools (2:1 ratio for impacis to functional poals on Otay Mesa) to be located
on Otay Mesa in perpetuity, and shall preserve the associated watershed for each basin in
perpetuity.

G. Discharge Prohibitions

1. The direct discharge of wastes, including trash/ litter, refuse, bark, sawdust; or other solid
wastes it surface waters or at any place where they would-contact or where they would be
eventually transporied 1o surface waters, including flood plains, is prohibited.

2. The discharge of floating oil or other floating materials from any activity in quantities
sufficient to cause deleterious bottorn deposits, turbidity, or discoloration in surface waters is
prohibited.

. The discharge of silt, sand, clay, or other earthen materials from any activity in quantities
Sufﬁozmt to cause deleterious bottom deposits, turbidity, or discoloration in surface waters is
prohibited.

4. The discharge of decant water from active.dredging or fill sites, or from dredged material
stockpile or storage areas to surface wateérs or surface water drainage courses, is prohibited,
-except as conditionally allowed following the submittal of a discharge plan.

5. The groundwater in the vicinity of the project shall not'be degraded as a result of the
‘placement of fill for the project.

7. Ihe discharge of materials other than storm water, which are not otherwise mg,uiatcd bya
separate NPDES permit or allowed by this Certification, to “waters of the U.S8.” or “waters of
the State” arc prohibited.




/
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8. The discharge of drilling mud to “waters of the U.S.” or “waters of the State” is prohibited.

REGIONAL WATER QUALITY CONTROL BOARD CONTACT PERSON:

Cynthia Gorham-Test ‘

California Regional Water Quality Control Board, San Diego Region
9771 Clairemont Mesa Blvd., Suite A

San Diego, CA 92124

858-467-4285

. WATER QUALITY CERTIFICATION:

I hereby certify that the proposed discharge from the State Route 125 South Toll Read (File
No. 99C-133) will comply with the applicable provisions of sections 301 {"Effluent
Limitaticns™), 302 ("Water Quality Related Effluent Limitations™), 303 ("Water Quality
Standards and Implementation Plans"), 306 ("National Standards of Performance"), and 307
("Toxic and Pretreatnient Bffluent Standards™) of the:Clean Water Act, Should new iniformation
cothe to our attention that indicates a water quality problem, the Regional Board may issue waste
discharge requirements at that time. '

Except insofar as may be modified by any preceding conditions, all certification actions are
confingent on (a) the discharge being limited and all proposed mitigation being completed in
strict compliance with the applicants' project description and/or on the attached Project

Information Sheet, and (b) on compliance with all applicable requirements of the Regional Water

Quality Control Board's Water Quality Control Plan (Basin Plan).

Y/ | Gr2g 79l
John H. Robertus Date:

/ Executive Officer

Regional Water Quality Control Board

Attachments 1 and 2
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Applicant:

Applicant
Representatives:

Project Name:

Project Location:

Type of Projset:

Project if)%scrip‘tif.m:

Federal Agency/Permit:

Other Required Regulatory:

Approvals;
California 'En'virgnm_en_tzﬂ
Quality Act (CEQA)

Comipliance:

Receiving Water:

File No. 99C-133

ATTACHMENT 1
PROJECT INFORMATION

Mr. Bruce April

California Dept. of Transportation

P.O. Box 75406

San Diego, CA 92186-5406.
Phone: 619-688-6754
Fax:619-688-3192

Same

State Route 125.South Toll Road (File No. 99C-133)

The proposed project is located in-southeastern San Diego County-east of

Chula Vista. The road extends approximately 11 miles in a nor th=south
Hirection ﬁom Otay Mesa Road (Route 905) 1o Spring Valley Road:
{Route 54),

The project site is situated svithin the USGS 7.5 minute Olay
Mesa, CA and Jamul Mountains, CA quadranges.

Freeway and Intérchanges

The proposed project consists of construction of a four-lane fxmwav (with
plans forexpansion to eight-lanes) extending from Otay Mesa Road
(Route 905) to Spring Valley Road, (Route 54). The following
interchanges are included in this project: Otay Mesa Road, Olympic
Parkway, Telegraph Canyon / Otay Lakes Road, and East H Street

1.8, Ammy-Corps of Engineers; Individual Permit, Terry Dean

California Department of Tish and Gams Streambed Alteration

Agreement, Don Chadwick

Caltrans approved the Final Environmental Impact Report (SCH No.
89011118).0n December 30, 1999 and the Fedeal Highway

Administration approved the Report on January 21, 2000.

Sweetwater Rivers, Otay Rivers, San Miguoel Creek; Spring Valley Creek,

and Unnamed tributary of San Miguel Creek.

0
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Centificafion

Impacted Waiers of the

United States:

Dredge Volume:

Related Projects
Implemented/to be
Implemenied by the

Applicant(s):

_Avoidance/Minimization

Measures:

Compensatory Mitigation:

Best Management
Practices:

File Neo. 99C-133

Implementation of the proposed project will permanently impact 5.61
acres of wetlands and 2.15 acres of streambed. In addition, the project
would temporarily impact 5.13 acres of wetlands,

166,387 cubic yvards
Within the next five years, no-additional projects are scheduled to-be-

implemented, however, there are future plans to expand the freeway from
four to eight lanes and to add additional interchanges to the highway.

General site layout has resnlted in avoidance and minimization at many.

wetland/ str eambed Jocations. I\u»uua‘iwms have included re-routiig the

freeway to avoid vernal pools.

JImpacts to waters of the U.S. are addressed in Section 4.6 of the FEIS
dated January 2000, and in the Btoiomml Assessment dated January 8,

1999, Mitigation for permanent wetlands tmpacts will include restoration
of 15.78 acres of vireo quality habitat (vatio of 3:1) at one of the two sites:
Dulzura Creek on Daley Ranch, or Otay River on Otay’ Ranch. Mitigation

for temporary wetlands impacts will include 4.15 acyes at the Otay River
‘Bridge crossing and 0,98 acres at Sweetwater Bridge crossing of onisite
restoration of non=vireo-quality habitat. Mitigation for the fill-of -
unvegetated streambed will include 2.15 acres of vireo quality habitat at
Dulzura Creek on Daley Ranch, or Otay River.on Otay Ranch. Mitigation:

for-vernal pool impacts will involve restoration 6f0,38 and 0,32 acres (2:1
ratio) of vernal pool surface area and supporting upland habitat on 12
acres of mitigation site on Otay Mesa.

In addition to the above mitigation requirenrents this Certification has a
special condition requiring that, Caltrans and CTV shall preserve and/or
enhance an additional 0.32 acres of vernal pools (2:1 ratio for impacts to

pools on Otay Mesa) located on Otay Mesa in perpetuity and shall
preserve the associited watershed for each basin in perpetuity.

C_joustmcﬁgn BMPs are described in the FEIS dated January 2000.
Post-construction BMPs are described in the document: “State Route 125
Toll Road Water Quality Data and Best Management Practices

Evaluation™,

Special conditions concerning BMPs are included inthis certification.
Caltrans storm water permits must be followed at all times.

The General Construction storm water permit must be followed at all
times.
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ATTACHMENT 2
DISTRIBUTION LIST
Mr. Terry Dean, U.S. Army Corps of Engineers, San Diego Field Office
Mr. Paul Michel, U.S. Environmental Protection Agency, Region 9
Ms. Allison Rolfe, Audubon Society of San Diego

Mr. Tim Stevens, State Water Resources Control Board, Division of Water Quality
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) Calnferma Regional Water Quahty Control Board
San Diego Region

Over 50 Years Serving §an Diego, Orange, and Riverside:Counties T
. Recipient of the 2004 Environmental Award-for Outstanding Achievement from USEPA. Arnold Schwarzenegger

(

Linila 8. Adams

Secretary for
i By N Governor

9174 Sky Pack Court, Shite 100, San Diego, California 921234340
(858)467-2952'« Fax (858):571-6972
httpi/f www.waterboards.ca.gov/sandiego

June 1, 2007
' - CERTIFIED MAIL
7007-0220-0000-4691-0510
Mr. Pedro Orso-Delgado ' In reply refer to;

District Director . L \WPS: 18-1999133.02:ariac
Department of Transportation, District 1 a o

4050 Taylor Street ,
San Diego, CA 92110 : /

—

" INVESTIGATIVE ORDER NO. R9-2007-0092
- REQUEST FOR REGIONAL AERIAL DEPOSITION STUDY-INCLUDING THE- -
SWEETWATER RESERVOIR AERSHED

Dear Mr..Orso-Delgado and Mr. :Hu'srze“r' .

Enclosed is Investigative Order No. R9 §2007 0092 (Order)-of the California Regional
Water Quality Control Board, ‘San’ Dnege Region (Regional: Board) concerning an aerial
deposition study that is required to compEy with'the special:condition in Clean Water Act
§401 Water: Quahty Certification No. 990-133 which was issued on April 25, 2001, This
inivestigative Order is issued pursuant to California Water Code (CWC) sections 13225,
13267 and 13383 and dlrects you to submrt a study p!an and mon:tonng reports

.....

.Afrshed

Please note: the requirements contamed within the Order. Specifically, all techniical reporis
submitted to the Regional Board shall be accompanied by the certification, under penalty
of faw, that the information is true, accu;ate and compleie

Failure to.meet the requirements may s%zbject you to further enforcement action by the:

" Regional-Board, including’ admmrstfatlve civilliability pu’*suant to CWC sections 13268 and
13385. Any request for extensions-of submittal dates must'be: submitted inwriting.and are:
denied: absent wr;tten approval-of the' Executlve Officer of the. Regmnai Board.

i
The headmg poriion of this letter mcludes a-Regional Board code number-noted after “In
reply refer to:” In order to assist us in the processing of your correspondence please
include this code number in the headlng or subject. line portion of all correspondence and
reports to the Regional Board pertaining 1o this matter.

California Environmental Protection Agency

Recycled Paper
&G




Mr. Orso-Delgado
Mr. Hulsizer
NOTICE OF INVESTIGATIVE ORDER

Questions regarding this Notice should

.2 o June 1, 2007
NO. R9-2007-0092 -

be directed to Ms. Christina Arias. She may be

reached by phone at (858) 627-3931, or email at carlas@waterboards.ca.gov. Written .
correspondence pertaining to this Notice should be sent via email to Ms. Arias.

Respectiully,

JGIN H. ROBERTUS
E&fecuttve Officer : e
San Dxego Regional Water: Quallty ControlfBoard

JHR:mm:dg:ca

Cer

Mr. Greg Hulsizer

Chief Executive Officer

South Bay Expressway, LP

‘California Transportation Ventures, Inc.
880 Kuhn Drive

:Chula Vista, CA 81914

California Envir

onmental Protection Agency

Recycled Paper
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CALIFORNIA REGIONAL
. SAN

INVESTIGATIVE

Department -of
405
‘San.

California Tra

WATER QUALITY CONTROL BOARD
DIEGO REGION

‘ORDER'NO. R9-2007u0092

FOR

Transportation, District 11
0 Taylor Street

'Diego CA 92110

‘ AN.D

nsportation Ventures, Inc.

8‘80 Kuhn Drive

Cﬁula

Vista, CA91914 ~ ~

The California Regional Water Quality

‘ ‘Control Board, San Diego:Region {(hereinafter
Regional Board), finds that: g

1, California Water Cade.éecﬁbm 13267(b).and 13883 contain criteria that allow

the Regional Board to-conduct.
momtormg, inspection, entry, Te
any-person who has.discharged, -
discharged or dlschargmg, or W

nvestxgatrons and to-establish technical,
portmg, and record keepmg requsremen’ts from

ho. proposes to dlscharge waste in. accordance

with the condifions in’ the sectlon

. California-Water Code Sect;on %I 3225(c) directs the Regional Board to require
local agencies to investigate and report on-any technical factors involved in- water
quality-control.or to: obtain :and submlt analyses. of water.

. OnApril 23, 2001; the’ Regiona
approving Clean Water Act §40
125 South Toll-Road Project (R
California Department of Transy
Ventures (CTV), the applicants,
conditions in‘the Order. On pag
states that “Caltrans shall prom
that wﬂl include the Sweetwater

. The.Resolution requirements th
Board were based on festimony
At the public-hearing on-April 23

California Envis

Board ‘adopted Resolution No..2001-51

1 Water Quality Certification forthe State Route
=solutlon) This Resolution was issuedto the
yortation. (Caltrans) and California’ Transportation

provided they would adhere fo the stated

je no. 2 of the Resolution, a special condition
ote and pursue a. regional aerial deposition study

Reservo:r Airshed.”

at were considered and adopted by the Regional

provided during the public hearing on the matter.

3, 2001, Mr. Gary Gallegos, Caltrans District 11

onmental Proiection Agency

Recyélcd Paper
oy
ad




Mr. Orso-Delgado -2- June 1, 2007
Mr. Hulsizer -
INVESTIGATIVE ORDER NO. R9-2007-0092

Director, stated "We are committed to being a part of a regional study that would
look [af] what the impacts of airborne poliutants would have on drinking water.
And we think it would'be a broad regional study that may be looked the whole-
San Diego region, and we: would commit to bemg a part of that."

In a letter dated November 5, 2001 to Mr. Charles Stoll, Deputy District Dlrector
for Caltrans District 11, the Reg;onal Board described the expectation that
‘Caltrans would comply with the special condition. This expectation included
taking “an active, rather than aspasswe role in the design and rmplemeniation of
a study that would include actual measurements of the deposition of air
pollutants in a region that mcludes the Sweetwater Reservoir Airshed.” -

in a.report dated March 30, 20@7 Caltrans reported that.it has complied with the
““special ¢ondition, and descnbes their-activities o date. ‘Activities include ™
developing a research proposa? in 2005 with the assistance of the University of
California, Davis, and the San Diego Association of Governments to address
regional-scale cross-media impacts from on-road mobile source emissions. .In
“February 2008, a Calirans Tepresentative attended a‘workshop held’ by the
Callifornia :Air Resources Boardiand State: Water Resources Control Board fo
discuss aerial pollutant deposition, stormwater runoff, and impacts to-water
bodies. '

The Regional Board review of the 401 ‘Certification and supporting documents
(file number 18-1999133.02) revealed no-evidence that.a regional aerial
deposition study consisting of actual measurements of the deposition of aerial
pollutants has been initiated byiCaltrans and CTV, Noris it-evident that Caltrans
and CTV have parttc:pated in any:ongeing regional aerial deposition study that
includes the Sweetwater Reseﬁ/mr Airshed. For these reasons, the Regional
Board finds Caltrans and CTV to be in violation of the special condition described
in the Resolution. %

H

%

An aerial deposition study-is needed because it is: unknown if aerially deposited-
metals or other pollutants from: SR~125 are contammatmg waterways.
Preliminary results from a- recem reglonal aerial deposition s-.’tudy2 indicate that

elevated levels of copper-and z
~ industrial and transportation 1z
source, such:as automobiles, is

ncare found in areas that-are in proXimity to’
nd uses. Study authors state that if a continual
emitting large particulates, these ‘particulates

n & long enough time and with enough wind to
s show that the greatestlocal deposition of brake
2d within approximately 250 meters of a roadway,

may travel great distances give
mobilize them. Modeling result
wear particles would be expecte

1232001, Tape 3, side B.
aft Summary Progress-Report. Weston Solutions,

1 Audto tapes for Regional Board meeting, Ap
Clty of San Diego Aerial Deposition Study D.
September 11, 2008.

Calgfo}‘nia Envir

onmental Protection Agency

;Zsé Recycled Paper




_ Mr. Orso-Delgado
Mr. Hulsizer
INVESTIGATIVE ORDER NO. R8-20

and that total deposition rates ¢

-3~ June 1, 2007
170092 o

jecrease o 1/100 of the;r maximum values

approximately 3 km from the roadway.

9. SR-125 runs in:close proximity
River; aerially-born metals and
deposited from SR-125 onto th

- 10.In accordance with California !
provide Caltrans with a written
deposition study and identify th
submit such a study.

other pollutants from this roadway may be
e surfaces of the Sweetwater River and Reservoir.

/ater Code section 13267 (b) these findings
explanation with regard to the need for an aerial
e evidence that supports the requirement to -

.11 Potlutant loading from SR-125 may result in increased municipal water-supply

treatment:costs atithe Perdue T

. Reservoir. Pollutant loadmgs from:SR 125 may also cause or contribute to
exceedances of receiving water quality objectives in the receiving waters.. Such
exceedances may be: conSIdered in the development and- Implemematfon of total

maximum daily loads (TMDLS)

| The costs associated with the aetial deposition

,study are therefore justified. §

* 12.This action is being taken for th

exempt from the provisions of: th

Resources Code, Section 210

e protechon of the environmerit and, as'such, is
e California Environmental Quality Act (Public

. Et:seq.) in accordance wzth Section 15108,

Chapter 3, Title: 14, Cahforma Admlms‘trahve Code.

IT IS HEREBY ORDERED that, pursu
of Division 7 of the California Water C
study and shall-prepare and:submit pe
" Regional Board.

1) The-:technica! reports shall :corx’cai’ng_

vde, Caltrans shall conduct an aerial deposition
riodic monitoring and technical reports to the

but not be limited to 'zthe.;f,o‘liowing information:

a) Aerial. Deposmon Data Collectlcn and Assessment. A-study design, foilowed
by quarterly. momtormg reports shali ‘be submitted to the Regional Board to
assess, at.a minimum, the effects of the construction of SR-125 onto the
Sweetwater River.and’ Reservoir. Each report shall contain raw and summary
data and an assessment of the fate and fransport of a representative suite of
airborne pollutants associated With vehicle exhaust. Each report shall include

" data in tabular and graphical form, and slectronic data shall be submitted to the

Regional Board upon request. .

«certified contract laboratory shall perform all

samplmg, taboratory, quality: assurance and analytical procedures.

i
i} ‘Caltrans shall propose monitoring sta‘ilons that would be used {o assess
whether or not poliutants from the SR-125 are transported io the Sweetwater

|
ap . ce y .
California Environmental Protection Agency

Q. 9 Recyeled Paper

to the Sweetwater Reservoir and the Sweetwater

reatment Plant: supplied from the SweeMate; oo

ant to Sections -’15;23225;,. 13267, and Section 13383




Mr. Orso-Delgado
Mr. Hulsizer
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River and Reservoir. Then
location upwind of SR-125

location downwind of SR-12
one location downwind of S
the fransect of the predomir;

i) Aerial deposition data shall

onitoring stations :shall include at least one

or other suitable reference site), at least one

5 and upwind of Sweetwater River, and at least
ant wind direction.

be obtained, analyzed, and reported for the

purpose of completing the assessment described in item (a) above.

Measurements should inclug

at'the following frequencies?:

de, but not be limited to, the following constituents

R-125 and upwind of Sweetwater Reservoir, along B

Parameter Reporting Unit’ | Monitoring Frequency
| A representative.suite of pgfmday ‘Composite sample
‘| Volatile Organic ~ | 77 777 | collected at least-once per
Compounds (VOCs) v _ ‘month
A representative suite of pg/meday ‘Composite sample

Polycyclic Aromatic

collected at least:once per

Hydrocarbons (PAHs) . L _ ‘morith
Trace metals: copper, lead, | ug/m“day . [‘Composite sample:
zinc collected at least.once per
{:month

Note; pg/mzlday = microgramS'Qper ‘sq

uare nﬁeterrper day

iti) ‘Caltrans may propose water and/or sediment: sampimg to supplement aerial

deposatxon samples for the p
in item (a) above.

urpose of completing the assessment described

2) Report Schedule. The study desxgn shall be submitted to the Reglonal ‘Board no
later than September 1, 2007. Forisubsequent teports, the report period will be
quarterly, with the report of data. and analysis due to the Regional Board no later

than the 10" day of the month begr

nning December 10, 2007.

3) Final:Report. A final report shall t}e submitted- by June 30,:2009. The final report

shall contain-an assessment of all data collected-under the monitoring program. The =

assessment shall include dlscuss:ons of the fate and fransport of constituents
related to the construction of SR—125 and the impacts they may have on the
Sweetwater River and Reservoir. The assessment shall also consist.of a stafistical

analysis of the data. The report shall include data in tabular and graphical form, and

electronic data shall be submitted

o-the. Reglonal Board upon request.

¥ Caltrans and CTV may propose alternate constituents and frequencies if supporting rationale is

prowded

‘California Environmental Protection Agency

&
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INVESTIGATIVE ORDER NO. R8-20

4) Data Quality Assurance. If water

-5- ‘ June 1, 2007
07-0092 -

quality data is obtained, sampling and analysis

shall conform to.a Quality Assurance Pro;ect Plan compatible with the Surface Water
Ambient Monitoring Program (SWAMP)

5) Certification Statement. Eachm

onitoring and technical report submitted to the

Regional Board shall include the following certification statement signed by either .
the principal executive officer, ranking elected official, or duly authorized ‘

' representative of that person:

/ :cedify under penalty of faw th

2t this document and all attachments weére

prepared under my direction or supervision in accordance with a system
‘designed fo assure that qualified personnel properly gather and evaluate the
information submitted. Based on.my inquiry of the person(s) directly responsible
“forgathering the information, the information is, to the best of my knowledge and
belief, true, accurate, and complete. | am aware that there are significant
‘penaities for submitting false information, including the possibility of fine and
imprisonment for: knowmg violations.

6) Alternative Form of Compliance
condition in Resolution No. 2001-5
partner with the Sweetwater Autho
the aerial deposition study that'is u

NOTIFICATIONS

1.. Requirements. established pursuan
enforceable when signed by the Ex

2. Parsuanf to California Water-Code

Altematively, Ca!trans may meet the special
1.and the requirements of this order if they
rity and’ the United. States Geologlcal Survey in
nderway.®

t o Water Code Sections 13267(b) or 13383.are
cecutive Officer of the Regional Board. -

section 13268, any person falimg or refusmg to

furnish technical or monitoring. program reports as required by Section 13267, or

fa!sxfymg any information provided:

therein, is guilty of a misdemearior, and may be

- liable civilly in an amount which shall not. exceed one thousanct dollars ($1,000) for
-each day in-which the \nolatton occurs

“The State Water Resource Control Board (S

WRCB) has prepared an electronic template for-Quality

Assurance Pro;ect Plans (QAPP) fo assistin QAPP development, o provide a-common‘format that will

Monitoring of the Sweetwater Reservoir Wate:
Continued, 1999-2001. ‘Phase 1] :.0f the study

allow for-review to be expedited, and to provide infarmation on SWAMP consistency. Additional
iinformation-and the template are available onfine at:http://iwww.waterboards.ca.gov/swamp/gapp.htrl.
% The results of Phase | of the study is described in: Mendez, Gregory O., et al., Water-and Air-Quality

shed, San Diego County, Ca!rformawPhase Cne’ Resuits
s underway.

Cali fomm Envuzonmental Proz‘ectwn Aoency

Q 9 Recycled Paper. .
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INVESTIGATIVE ORDER NO R8-2007-0092

3. Pursuant to Section 13385 of the Water Code, a violation of a requirements

established pursuant to Water Coc

e Section 13383 may subject you to civil liability

of up. to $10,000 per day for each day in which the violation occurs.

N/ 200 F

JOH ROBERT‘BS/
Exegtifive Officer

Date ”

‘California Environmental Protection Agency

&
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<N California Regional %Water Quality Control Board

. _ San Diego Region
I'S"i‘;;a;;‘}:;’“ ’ ) Over 50 Years Serving San Diego, Orange, andl Riverside Counties. Arnold Schwarzeneggt
Envirorimemol Protection Recipient of the 2004 Environmentdl Award for Outstanding Achievement from USEPA. Governor

9174 Sky Patk Couri; Suite 100, San Dicgo, Califorria 921234353
(858) 467-2952 » Pax (858) 571:6972
Inttp:// ‘www. waterboards.ca.gov/sandiego

June 1, 2007 " CERTIFIED MAIL
- . 7007-0220-0000-4691-0503

’ s L - Inreply referto:

M. Pedro Orso-Delgado WPS: 18:1999133.02:ariac
District Director
Department of Transportation, District 11
4050 Taylor Street
San Diego, CA 92110

Mr. Greg Hulsizer

Chief Executive Officer:

South Bay Expressway, L.P 3

California Transportation Veniures, Ir c..
- 880 Kuhn Drive :

Chula Vista, CA 91914

SUBJECT: VIOLATION OF CLEAN WATER ACT §401 WATER QUALITY
CERTIFICATION NO. 99C-133 FOR [THE SOUTH BAY EXPRESSWAY (SR-125
SOUTH). = S R - L

Dear Mr. Orso Dfei'gadov.an'd Nr. Hulsizer:

‘On:April 23, 2001, the ‘San Diego'Regional Water Quality Control Board {Regional
Board) adopted Resolution No. 2001-51 approving Clean Water Act.§401 Water Quality
Certification for the State Route 125 South Toll Road Project (Resolution). This
Certification was issued 1o the California Department of Transportation (Caltrans), and

h California Transportation Ventures.(CTV), the applicants, provided that they would
adhere o the stated conditions in the Resolution.

The Resolution requirements that'were considered and adopted by the Regional Board
were based on testimony provided during the public hearing on the matter. Atthe '
public hearing on April 23, 2001, Mr. Gary Gallegos, Caltrans District 11 Director, stated
“We are committed to being a part of a regional study that would look [at] what the
impacts of airborne pollutants would have on drinking water. And we think it would be a
“broad regional study that may be looked, the whole San Diego region, and we would
commit o being a part of that.” The édopted Resolution included a special condition

1 Audio tapes for Regional Board meeting, Apéili23,12001. Tape 3, side B.

California Enviéonmental Protection Agency
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Mr. Orso-Delgado -2~ June 1, 2007

Mr. Mulsizer .
NOTICE OF VIOLATION NO. R9-2007-0090

on pagé no. 2 that establishes that “Caltrans shall promote and pursue a regional air
deposition study that will include the Sweetwater Reservoir Airshed.”
In a letter dated November 5, 2001 to Mr. Charles Stoll, Deputy District Director for

H

Caltrans District 11, | described the Regional Board’s expectation that Caltrans comply

with the special condition. This expectation included taking “an active, rather than a
passive, role in-the design and implementation of a study that would include actual
measurements of the deposition of ajr pollutants in-a region that includes the
Sweetwater Reservoir Airshed.” i '

In a report-dated March 30, 2007, Caltrans reported that it has complied with the

_special condition,.and describes theif activities to date. Activities-include-developing-a - -

research proposal in 2005 with the assistance of the University.of Califorriia, Davis, and
the San Diego Association of Goverrim'e_nts to-address regional-scale cross-media
impacts from on-road mobile source emissions. In February 2008, a Caltrans
representative. attended a workshop held by the California Air Resources Board and
State Water Resources Control Board to discuss air pollutant deposition, storm water
runoff, and impacts to water bodies. | : -

The Regional Board does not.consider the reported actions by Caltrans sufficient in
themselves to constitute fulfillment of the special condition of the Resolution as ¢larified
and defined in the Regional Board's letter dated November 5, 2001. Furthermore,
Caltrans has been-given.ample opportunity to comply with this requirement via
partnership with the Sweetwater Authority. In 1998, the Sweetwater Authority, in ,
conjunction with the United States Geological Survey, initiated an air deposition study.?®
One of the goals of this study was to/compare chemical concentrations of samples
from air, water, and bed sediment, and determine if any changes in reservoir water
quality were the result of atmospheric deposition of organic-chemicals and metals ‘
‘ofiginating from the-construction and ;op.eraﬁon of SR-125. The Sweetwater Authority
has made repeated attempts and requests to Caltrans requesting assistance with this
study.® Caltrans has provided no evidence that it has participated with the Sweetwater
Authority on the study. For the reasons described above, the Regional Board finds
Caltrans and CTV to be in violation of the special condition described in the Resolution

(Notice of Violation No. R9:2007-0090).

The heading portion of this letter includes a Regional Board ¢ode number noted after
“In-reply referto:” In order to assist usiin the processing of your correspondence please
include this code numberin the heading or subject line portion of all correspondence
and reports to the Regional Board ‘pertaining to this matter.

2 Mendez, Gregory O.; ot al., ~Water~aﬁd:Air-Q§EJality Monitoring of the Swestwater Reservoir Watershed,

‘San Diego-County, California—Phase One Re_fsults'. Continued, 1898-2001. »
3 | etter dated January 9, 2007 to John Robertus, Regional Board Executive Officer, from Dennis Bostad,
General Manager, Sweetwater Authority. : ' .

California Environmental Protection Agency
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Mr. Orso-Delgado -3~ June 1, 2007
Mr. Hulsizer o :
NOTICE OF VIOLATION NO. R9-2007-0090

Questions regarding this Notice should be directed to Ms. Christina Arias. She may be
reached by phone at.(858) 627-3931, or email at carias@waterboards.ca.qov. Written
correspondence pertaining to this Natice should be sent via email to Ms, Arias..

Respectﬁully, ‘

JOFIN H. ROBERTUS
EXxecutive Officer

JHR:mm:dg:ca

Enclosure o :'
Notice of Viclation No. .R‘QfZB‘O?'—OOQG

California Environmental Protection Agency
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<R California Regional E‘;’Va'ter Quality Control B

: San Diego Region

1'?23;3‘}2:“ Over 50 Years Scrvinig San Diego, Orange, and Riverside Countics Arnold Sehwarzenegger
Environmenial Protection © :Recipient of the 2004 Environmental Award for Outstanding Achievement from USEPA Governor
9174 Sky'Park'Caurt; Suiie 100,:San Diegd, California’ 921234353
(858) 467:2052 * Fax (858) 571-6972
http:/ wivw.waterboards.ca;gov/sandiego
“June 1,.2007
IN THE MIATTER OF: NOTICE OF VIOLATION
4 ‘NO. R9-2007-0080
Mr. Pedro Orso-Delgado

CWA §401 Water Quality

District Director Certification No.

Department of Transportation, District 11

4050 TaylorStreet =~~~ | - 99C133
~ San Diego, CA 92110 ‘
PR | : In reply refer fo:
Mr. Greg Hulsizer AUDCe A0 ACOCATE 1 e i
Chief Executive Officer -5 - WPS: 18:1399433.02:ariac

South Bay Expressway, LP :
California Transportation Ventures, Inc.
880 Kuhn Drive - '
Chula Vista, CA 91914

~ Subject Sites: South 'Bay‘ifEXpr?_s'sway (SR-125 South)
'YOU ARE HEREBY NOTIFIED THAT:

VIOLATION OF CLEAN WATER ACT §401 WATER QUALITY CERTIFICATION NO.
99C-133 FOR THE SOUTH BAY EXPRESSWAY (SR-125 SOUTH),

Such violation subjects you to possible enforcement action by the California Regional
Water Quality Control Board, San Diego Region (Regional Board). California Water
Code {CWC) Section 13350 states, in part, “(a) Any person who (2) in viclation of any
waste discharge requirement, waiver condition, certification, or other.orderor .
prohibition issued, re-issued, or amended by a regional board...shall be liable civilly,
and remedies-may be proposed, in accordance with subdivision {d) or (e).” ‘Section ()
states, in part, (1) “The civil liability on a daily basis may not exceed five thousand

- dollars ($5,000) for each day the violation occurs.” Further, section {e) (1) (B) states
“When there is no discharge, but an order issued by the Regional Board is
violated...the civil liability shall not be less than-one hundred dollars ($100) for-each day
in which the violation occurs.” ' .

California Envirorimental Protection Agency
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Mr. Orso-Delgado
Mr. Hulsizer

-2- : June 1, 2007

NOTICE OF VIOLATION NO. R9-2007-0090

Findings:

1. On April 23, 2001, the Regional Board adopted Resolution No. 2001-51
approving Clean Water Act §401 Water Quality Certification for the ‘State Route
125 South Toll Road Project (Resolution). This Certification was issued to the
California Department of Transportation (Caltrans), and California Transportation
Ventures (CTV), the applicants, provided they would adhere to the stated
conditions in the Order. On page no. 2 of the Resolution, a special condition

states that “Caltrans shall promote and pursue a regional air de_posiiion. study

H

that will include the Sweetwater Reservoir Airshed.”

2. In a letter dated November 5, 2001 to Mr. Charles Stoll, Deputy District Direstor

for Caltrans District 11, the Re:

ional Board described the expectation that

Caltrans would ‘comply with the special condition. This expectation included

taking “an active, rather than:a

passive, role in the design and implementation of -

a study that would include actual measurements of the deposition of air
pollutants in a region that ﬂincl;u;des the Sweetwater Reservoir Airshed.”

3. In areportdated March 30, 2007, Caltrans reported that it has complied with the
special condition, and describes their activities to date. Activities include
developing a research proposal in. 2005 with the assistance of the University of
California, Davis, and the San Diego Association of Governments to address
regional-scale cross-media impacts from on-road mobile source emissions. In

February 20086, a Caltrans repr
California Air Resources Board

esentative attended a workshop held by the
and State Water Resources Control Board to

~discuss air pollutant deposition, stormwater runoff, and impacts to water bodies.

Summary of Violation;
FAILURE TO PROMOTE AND PURS

The Regional Board review of the 401

UE A REGIONAL AIR DEPOSITION STUDY

Certification and supporting documerits (file

“number 18-1999133.02) revealed no evidence that a regional airdeposition study

consisting of actual measurements of
by Caltrans and CTV, nor that Caltran
regional ait deposition study that inclu

the deposition of air poliutants had been initiated
s-and CTV have participated on any ongoing
des the Sweetwater Reservoir Airshed. For these

reasons, the Regional Board finds Caltrans and CTV to be in violation of the special

condition described in the Resolution..

The heading portion of this letter inclu
“In reply refer to:” In order to assist us

des a Regional Board code number noted after
in the processing of your correspondence please

California Environmental Protection Agency _
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Mr. Orso-Delgado
Mr. Hulsizer

-3-

NOTICE OF VIOLATION NO. R9-2007-0090

June 1, 2007

include this code number in the heading or subject line portion of all correspondence

and reports to the Regional Board ‘pertaining to this matter.

JOWR H. ROBERTUS.
Exgeutive Officer

JHR:mm:dgica

[/ Date ’

California Environmental Protection A gency
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S\.EETWATER AUTHORI, /  sownmasou

505 GARRETT AVENUE R, MITGHEL BEAUCHAMP, CHAIR
POST OFFICE BOX 2328 JAMES C. ALKIRE, VICE CHAIR
CHULA VISTA, CALIFORNIA 81912-2328 JAMES "JIM" DOUD
619) 420-1413 ' RON MORRISON
( W.D. “BUD" POCKLINGTON
FAX (619) 425-7469 TERRY THOMAS
http:/iwww.sweetwaler.org MARGARET COOK WELSH
January 9’ 2007 DENNIS A, BOSTAD
: : GENERAL MANAGER
Mr. John H. Robertus ‘ MARK N. ROGERS

X ) OPERATIONS MANAGER
Executive Officer ;

San Diego Regional Water Quality Control Board
9174 Sky Park Court, Suite 100
San Diego, CA 82123-4340

” -D.éar Mr. Rober'tus:' -

Subject: ~ STATE ROUTE 125 — 401 WATER QUALITY CERTIFICATION
SWA FILE: ROUTE 125 — GENERAL

This letter is sent to you regarding compliance by the California Department of
Transportation (Caltrans) and California Transportation Ventures (CTV) with their
. 401 Water Quality-Cerdification. As you.are aware, the..construction..of State.
Route 125 (SR 125) is progressing, with completion expected within one year.
You are also aware that a portion of this roadway is in close proximity to the -
Sweetwater Reservoir. Sweetwater Authority (Sweetwater) has historically been,
and contintes to be, concerned with a potentially significant increase in the
ambient airborne particulates from all vehicles that use this roadway and traverse
the Sweetwater Reservoir property. This, in turn, could create the need for
installing advanced water treatment faciliies at Sweetwater's Robert A. Perdue
Water Treatment Plant. Sweetwater is also cognizant of increasing stringent
regulations by the U.S. Environmental Protection Agency regarding air and water

contamination.

Caltrans and CTV were issued a 401 Water Quality Certification by the Regional

Water Quality Control Board dated April 24, 2001, File No. 99C-133, for this

project. On page 2, Special Conditions, the last paragraph requires Caltrans and
€TV to~promote -and" pursug @ regional air deposition study that’ includes‘the

Sweetwater Reservoir airshed. It is our understanding that Caltrans submitted a

letter dated September 4, 2001 to your attention, stating it had complied with this
condition. However, a letter dated November 5, 2001, under your signature, was

sent to Caltrans noting that the information provided in its letter did not fuffill this

condition. Your letter was quite emphatic: :

“| call your attention to the highlighted words in the preceding
paragraph. To comply with the Special Condition cited above, |
would expect Caltrans to take an active, rather than a passive role
in the design and lmplementahon of a study that would include

RECEIVED
JAN 16 2007

A Public Water Agency BY:
'Serfuz'ng National City, Chula Vista and Surrounding Areas
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Mr. John H. Robertus -

Re: State Route 125 — 401 Water Quality Certification
January 9, 2007 :

Page 2 of 4

actual measurements of the d'eposition of air pollutants in a region
that includes the Sweetwater Reservoir Airshed.”

Your statement that Caltrans “...would remain a willing participant in any further

efforts by an appropriate multi-disciplinary team_of technical specialists to
consider the issue of airborne pollutants on drinking water reservoirs ..."” does not -

reflect an active role in-pursuing studies on the part of Caltrans. - .

Subseqguently, Sweetwater has learned that the next purported detailed
correspondence on the air deposition study was an Annual Report dated April 1,

2006 (some five years later), as submitted by EDAW, Inc. This report provided

information related to all of the conditions in the 99C-133 certification for a period
between January 1 and December 31, 2005. Specific to the regional air
deposition study requirement, the report notes on pages 2 and 3 that a research

. proposal-was-developed by the University of California Davis, and subsequently

submitted to various regulatory agencies for funding. This includes the California
Air Resources Board and the State Water Resources Control Board. It is our

“understanding that no funding has been received, including that by Calirans
itself, therefore, no studies have been conducted. At no time was Sweetwater -

notified, consulted, contacted, or written to on this matter.

At this time, it may be beneficial to understand that Sweetwater has proceeded to
conduct an air deposition study for Sweetwater Reservoir. This study, which

commenced in 1999, is being performed by the United States Geological Survey. .

Sweetwater has repeatedly made atiempts with Caltrans to partner in this study.
The USGS study is intended to measure air quality before, during, and after
construction and operation of this roadway. In its simplest form, this study intends
to measure the difference in air quality before and after operations, and to
determine the significance of this difference. Sweetwater has made repeated

" “attémpts and requeststo Caltrars asking for its assistance both scientifically and =

economically in this study. These requests occurred well before the issuance of
the 99C-133 certification. Enclosed are copies of all correspondence sent
indicating these offers. :

It is our belief that Caltrans and CTV will not pursue a study, as they do not
believe there are any impacts, and will only proceed (if at all) if funding Is
provided by others. Mr. Charles (Muggs) Stoll at a recent deposition by
Sweetwater's Legal Counsel, Mr. Don Detisch, provided these responses to the
questions asked: ’




Mr. John H. Robertus
Re: State Route 125 — 401 Water Quality Certification
January 9, 2007

Page 3 of 4

Q.. “Exhibit 3-184, it says, ‘Muggs said that since we do not
impact the reservoir, we cannot justify monitoring it.” Was
that your opinion at that time, sir?”

A. . "Yes”

Q.- “This was based on scientific studies that you conducted?”

A‘ G(NO‘H

Q.  “Doyou know how to conduct an air study?”

A. “No.”

- @, - -“Caltrans would have nothing with which totie.the cost of
monitoring. It could not justify the expenditure of public
funds. Was that your opinion?”

A "Yes”

Q. “Okay, is that still your opihion today, sir?”
A. “It's still my opinion today.”

Stoll Deposition — December 12, 2006,
p. 105,line 25; p. 106, lines 1-91

Sweetwater believes that Caltrans has not complied with the 401 requirements,
and only recently has presented you with a report because Sweetwater raised its -

* failure to comply* with the Board's ‘special condition in the eminent domain -

proceeding by and between Sweetwater and Caltrans.

Importantly, if hegative impacts are directly shown, then Sweetwater would
expect financial contributions towards the appropriate mitigation, such as
advanced water treatment facilities, necessary to return Sweetwater's water
quality to its “before construction status.”

In conclusion, Sweetwater requests that you provide us with your written
response, indicating whether Caltrans and CTV have complied with the
conditions of providing a regional air deposition study that includes the
Sweetwater Reservoir airshed. If there is other correspondence between your




Mr. John H. Robertus

Re: State Route 125 — 401 Water Quality Certification
January 9, 2007

Page 4 of 4

office and Caltrans/CTV on this matter that Sweetwater may not be aware of,
then we would appreciate a copy.

Thank you for assisting us in this matter. You ‘may contact me at

. (619). 408-6701,. or Mr. Jim Smyth, Director.of. Engmeermg, at (619) 409 6750 if

you have any questions. -

Smcerely,

Dennis Bostad i

General Manager

- DBJLS:s8 o -

enclosures: as cited

cc:  Mr. Jim Smyth, Sweetwater Authority
Mr. Don Thomson, Sweetwater Authority
Mr. Rick Alexander, Sweetwater Authority
Don Detisch, Esquire, Law Offices of Don Detisch

l:\engr\Gen\Route 125 - Litigation\ConLtr - J Robertus - 1-09-07.doc
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SR-125 South Route Alternatives

Potential Air Emissions Impact
on Sweetwater Reservoir

Prepared for

Swestwater Authority
505 Garrett Avenue )
Chula Vista, California 92912

Prepared by

Ogden Environmental and Energy Services Co., lnc.
5510 Morehouse Drive ;

San Diego, California 92121

{618) 458-8044 :

February 1887
Project Neo. 316940000
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SUMMARY

The Sweetwater Authority has initiated a risk assessment of the impact on the
Sweetwater Reservoir of pollutants from the new SR125 highway. This initial report
assesses the cancer risk of more than a hundred priority chemicals known to be in vehicle
emissions. The analysis considers pollutants from vehicles likely to travel on SR125 in the
years 2000 and 2015, including a large component of Mexican vehicles. Highway
pollutants are modeled to the Reservoir by the USEPA Industrial Source Complex3
Computer Model. Several additional factors were considered that influence the final
~ concentration of priority chemicals in the distribution system to consumers. These include:

resuspension of particulate matter (PM) deposited on the ground, volatilization of polycyclic :

aromatic hydrocarbons (PAHs) from PM deposited on the ground, surface runoff from from
the catchment basin carrying deposited PM into the Reservoir, the gradient of airborne
deposition in the Reservoir from the southwest to the northeast, settling of PM to the bottom
of the Reservoir, resuspension of PM on the sides and bottom of the reservoir due to surface
runoff and due to thermal inversion, and recycling into the water column of PAHs deposited
on the bottom of the Reservoir. These additional factors are compensated for in the health-
protective assumptions used in the stepwise determination of cancer risk. The cancer risks -
estimated in the analysis were consistent with the known carcinogenic properties of highway
emissions and exceed current regulatory benchmarks of significant risk. For example, the
Proposition 65 significant cancer risk level is estimated to be exceeded by 10-fold. Many

factors that may be unique to the Sweetwater Reservoir account for the finding of significant- -

cancer risks. These include the highway on three sides of the Reservoir, a large highway
close to a small reservoir, a large component of higher polluting Mexican vehicles, and the
Reservoir downwind of the highway. More detailed analysis of the many factors '
contributing to these health-protective risk estimates, coupled with an ongoing program of
chemical analysis, should lead to more accurate estimates of these risks and other potential
health effects that might result from exposure to vehicle emission chemicals.




TABLE OF CONTENTS

TOPIC

INTRODUCTION

. TRAFFIC

EMISSIONS OF VEHICLES TRAVELLING ON SR125

MAJOR COMPONENTS OF VEHICLE EMISSIONS
SELECTION OF PRIORITY CHEMICALS IN VEHICLE
EMISSIONS------

EMISSION FACTORS FOR PRIORITY CHEMICALS

MODELING OF EMISSIONS FROM SR125 TO THE CONSUMER--------

AIR MODELING

CONCENTRATIONS OF PRIORITY CHEMICALS
IN THE RESERVOIR

ATRBORNE REACTIONS

RESUSPENSION OF PM AND VAPORIZATION OF
ORGANICS FROM PM

DEPOSITION AND RUNOFF IN THE CATCHMENT
BASIN

FIRST FLUSH OF AIRBORNE PM DEPOSITED ON
THE SIDES OF THE RESERVOIR:

- DEPOSITION GRADIENT AND MIXING IN THE

RESERVOIR:
SETTLING RATE OF PM IN WATER.

TURNOVER OF THE RESERVOIR AND FIRST FLUSH OF

DEPOSITED PM FROM THE SIDES OF THE RESERVOIR-—------
DEGRADATION IN THE AQUEOUS ENVIRONMENT-----nmmmmmmm

EQUILIBRIUM OF PAHs BETWEEN WATER

AND DEPOSITED PM
EFFECTS OF WATER TREATMENT

EXPOSURE TO PRIORITY CHEMICALS

ESTIMATION OF CANCER RISK
DISCUSSION OF THE CARCINOGENICITY
OF VEHICLE EMISSIONS

DISCUSSION OF THE CANCER RISK OF VEHICLE
EMISSIONS FROM SR125

REFERENCES

APPENDIX I. AIR MODELING: ISC3 OUTPUT (VERSION 97363)

PAGE

[SAN

g
9
10
10 -

13
14.

15

16

16

17
18

18
19

20
20
21

22

24

25
27




INTRODUCTION

The Sweetwater Reservoir stores up to 28,079 acre-feet of water for domestic
service to 177,000 customers in the south San Diego area (Figure 1). The Sweetwater
Authority manages the Reservoir, the treatment plant, and the distribution system that
provides potable water to domestic users. Historically, the Authority has taken several
steps to protect the quality of the water. Fof example, surface runoff is intercepted along
the developed shores of the Reservoir. With the imminent construction of State Route 125
(SR125) next to the Reservoir, the Sweetwater Authority is faced with a new potential threat

to the quality of the water that it provides to its consumers.

Vehicles traveling along SR125 release pollutants that are carried by prevailing
winds to the Reservoir. Large traffic flows of more polluting trucks and Mexican vehicles,
close proximity to a relatively small body of water, and prevailing winds moving from the

highway to the Reservoir all contribute to a heavy loading of vehicle emission chemicals.

To assess the health impacts of these chemicals, the Sweetwater Authority authorized a risk .

assessment by James L. Byard, Toxicology Consultant with air modeling by Giroux-and

Associates. This report represents the initial findings of the assessment.

The first scope of the analysis was ‘t‘o assess all highway émission chemicals for both
cércinogenic and noncarcinogenic endpoints. Throughout the project, the scope has
increased almost daily with the discovery of new variables in the analysis and new
chemicals in vehicle emissions. The scope became so great that the focus had to be
narrowed twice. First, all chemicals were reduced to polycyclic aromatic hydrocarbons
(PAHs) and the more toxic volatile organic chemicals (VOCs, THCs, HCs). The second
narrowing was to a priority list of carcinogenic and/or genotoxic PAHs and VOCs. This
final priority list contains the chemicals thaf appear tb have the greatest potential hazard at
trace exposures. Therefore, the focus of this initial analysis is on carcinogenic and/or
genotoxic organic chemicals known to be in vehicle emissions. Genotoxic chemicals are
those known to injure the genetic material and are therefore likely to be carcinogenic or at

least to be initiators of carcinogenesis.
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" EXECUTIVE SUMMARY

ES1 SUMMARY CONCLUSION

Based upon examination of the Sweetwater Authority's consultant reports and addltmnal
data collected by University of California, Davis, there are no significant health effects that
would result from SR 125-generated air emissions depositing onto the Sweetwater Reservoir.

i

ES.2 BACKGROUND OF STATE ROUTE 125 AND THE SWEETWATER
RESERVOIR :

A new north-south highway, named State Route 125 South (SR 125), is planned for the
San Diego region. Scheduled to open in the year 2002, SR 125 South will be an 11.2-mile"
highway connecting the Otay Mesa Port of Entry with the San Diego regional highway network
(connecting SR 54 at its northern terminus to SR 905 at its southern tenninus). The highway was
originally proposed in the early 1960s and was added to the San Diego area’s Regional .
Transportation Plan in 1984. The project plan calls for a privately financed toll road; starting as
- a four-lane highway inthe year 2002, and expanding to an ei ight-lane highway by the year 2015."
A short portion, approximately 1% miles, of SR 125°s 11-mile length will pass adjacent to the
Sweetwater Reservoir, For most of this short portion, SR 125 will be located approximately
200 to 600 meters downstream from the reservoir (Stoll, 1999; Cahforma Department of
Transportation, 1999).

. ES.3 OBJECTIVE OF THIS REPORT : ‘

The California Department of Transportation (Caltrans) asked scientists at U.C. Davis
(UCD) to review the relationship between proposed SR 125 (including an associated extension
of SR 54) and its potential impact on water quality at the Sweetwater Reservoir. Specifically,
Caltrans asked UCD to review and comment on two recent studies: “SR 125 South Route
Alternatives: Potential Air Emissions Impact on Sweetwater Reservoir (Ogden, 1997a and
1997b),” and “The Impact of SR 125 Vehicle Emissions on the Sweetwater Reservoir, Transport,
Environmental Fate, and Cancer Risk Assessment (Byard and Giroux, 1999).” As part of that
review, UCD examined health risk estimates in the Sweetwater Authority-sponsored studies that
estimated the relationship between SR 125-generated air pollution and health risks to reservoir

water users.

ES.4 KEY PROBLEMS WITH THE SWEETWATER AUTHORITY~SPONSORED
REPORTS

Both Sweetwater Authority-sponsored studies use conservative, unrealistic assumptions
as part of their screening analysis. The unrealistic results of the assumptions are evident from
comparisons with existing air and water quality data. When more realistic assumptions are
substituted for the most important unrealistic assumptions in each report, estimated health risks
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become negligible. Additionally, the risk assessment methodologies employed by the

Sweetwatcr Authority-sponsored studies were flawed. Key problems include:

°

. ES.5

The Sweetwater Authority-sponsored analyses neglected to evaluate the relatlve
importance of regional-scale emissions from upwind portions of the San Diego
metropolitan area. These existing background pollution sources are far more important
than the emissions assumed to come from the new highway.

The calculations used in the analyses violate conservation of mass principles. This
problem applies to the analysis of air emissions moving from vehicles towards the
reservoir; the problem relates to the assumed deposition velocity. For example, if
deposition assumptions were consistently applied, estimated air concentrations over the
reservoir would have been lower due to plume depletion occurring between the highway
and the reservoir.

The reports fail to properly estimate mass transfer at the air/water interface. An
important example involves a well established chemical principle, called Hcm'y s Law,
which states that the equilibrium concentration of a volatile chemical in water is
proportional to its vapor concentration in the atmosphere above the water. A volatile
chemical will dissolve from the air into water only until this relationship is satisfied. The
assumptions in the Sweetwater Authority-sponsored studies fail to account for this

. scientific principle and allow more of the pollutant to enter the water than is physically,

possible. Therate of deposition into the reservoir of fine particles emitted by vehicles is
also unrealistically high. The result is an over- -estimation of pollutant concentrations in
the water body by several orders of magnitude.

The reports use a variety of assumptions that are incorrect, are based on outdated
information, or otherwise serve to overestimate predicted pollutant concentrations,
exposure, and resulting health risks. These unrealistic assumptions range across
numerous categories and affect the risk assessment at every major analytical point—ifrom
emlssmns estimation, to pollutant dispersion and deposition, to the transfer of pollutants
from the reservoir to water users. The result is a gross overprediction in estimated health
risks. As an example of these problems, one of the reports estimates more than three
times the pollutant mass leaving the reservoir than entering the reservoir, a physmal
1mposmb1hty

FINDINGS

In summary, the most important UCD findings follow:

Based upon examination of the Sweetwater Authority's consultant reports and additional
data collected by UCD, there are no significant health effects that would result from

- SR 125-generated air emissions depositing onto the Sweetwater Reservoir,

Both the Ogden report (especially the draft version, Ogden 1997a, as well as the final
version, Ogden 1997b) and the Byard report (Byard and Giroux, 1999) include unrealistic
assumptions that increase the estimated SR 125-related health risks to Sweetwater
Reservoir dr mkmg water users.
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3. UCD briefly reviewed data from other reservoirs located near highways; the review did
not identify any evidence that roadway-related air emissions degrade water quality.

4. Regional scale air emissions (i.e., emissions from the entire metropolitan region) already
affect ambient air concentrations over the reservoir, and contribute hundreds of times
more pollutant deposition onto the reservoir than the projected emissions from SR 125.
Either there is an existing problem with water quality in the reservoir, or common sense
indicates that no measurable problem will result in the future from SR 125.

ES.6 RECOMMENDATIONS

Given the relative importance of regional scalc vs. SR 125 air emissions, the Sweetwater
Authority should evaluate whether current regional air pollutlon contributes to water quality
problems. Such an evaluation should consider, at a minimum, the total contribution of San
Diego metropolitan area emissions to air pollutant concentrations observed over the TeServoir,
the resulting concentration of pollutants in the water body, the exposure of individuals to those
pollutant concentrations, and the risk, if any, that results.

In addition, UCD recommends that a broader review of air pollution and drinkirig water
be undertaken to determme what, if any, long-term research efforts ought to be conducted. Such
research may be appropriately undertaken by a variety of public health and/or environmental
management agencies.

ES-3




1. INTRODUCTION AND SUMMARY

The California Department of Transportation (Caltrans) asked University of Califomnia,
Davis (UCD)' scientists to evaluate whether air emissions from proposed State Route 125 South
(SR 125), which will be located near the Sweetwater Reservoir, would generate adverse health .
risks to reservoir users. The Sweetwater Authority has been concerned that air pollution from
vehicles using SR 125 will deposit onto the reservoir, contaminate the drinking water, and cause
excess cancer risks to reservoir users. UCD reviewed the proposed project and its proximity to
the reservoir and determined that emissions from SR 125 will have a negligible impact on health .

" risk. This finding is contrary to that of two studies commissioned by the Sweetwater Authority.

Both Sweetwater Authority-sponsored studies use conservative, unrealistic assumptions as part
of their screening analysis. When more realistic assumptions are substitufed for the most
important unrealistic assumptions in each report, estimated health risks become negligible.

' The acronym UCD will be used for convenience to denote the individuals that contributed to the report. Its use
does not imply, nor is it intended to imply, endorsement of the report's conclusions by the University of California.
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2. OVERVIEW

21 BACKGROUND ON THE SR 125 PROJECT .

A new north-south highway, named State Route 125 South (SR 125), is planned for the
San Diego region. Scheduled to open in the year 2002, SR 125 South will be an 11.2-mile
highway connecting the Otay Mesa Port of Entry with the San Diego regional highway network
(connecting SR 54 at its northern terminus to SR 905 at its southern terminug). Figures 2-1 and
2-2 illustrate the location of the proposed road. The highway project has been planned for many

. years to accommodate the San Diego region’s population and employment growth. The-highway
‘was originally proposed in the early 1960s and was added to the San Diego area’s Regional

Transportation Plan in 1984, The project plan calls for a privately financed toll road, starting as

" a four-lane highway in the year 2002, and expanding to an eight-lane highway by the year 2015.
The ultimate facility will consist of up to eight mixed flow lanes and a median wide enough to

accommodate two high occupancy vehicle lanes or transit facilities. A short portion,
approximately 1% miles, of SR 125’s 11-mile length will pass adjacent to the Sweetwater

" Reservoir. For most of this short portion, SR 125 will be located approximately

200 to 600 meters downstream from the Reservoir (Stoll, 1999; California Department of
Transportation, 1999).

2.2  U.C.DAVIS REVIEW OF SR 125 ATIR EMISSIONS AND POTENTIAL
ADVERSE CONSEQUENCES FOR SWEETWATER RESERVOIR USERS

Caltrans asked scientists at UCD to review the relationship between proposed SR 125 and
its potential water quality impacts at the Sweetwater Reservoir. As part of that review, UCD
examined health risk estimates in Sweetwater Authority-sponsared studies that estimated the
relationship between SR 125-generated air poltution and health risks to reservoir water users.

Specifically, Caltrans asked UCD to review and comment on two recent studies:
“SR 125 South Route Alternatives: Potential Air Emissions Impact on Sweetwater Reservoir”
(Ogden 1997a and 1997b), and “The Impact of SR 125 Vehicle Emissions on the Sweetwater
Reservoir, Transport, Environmental Fate, and Cancer Risk Assessment” (Byard and Giroux,

11999). UCD faculty and staff have worked over the past two years to review and commenton = ..
these studies, and to share findings and recommendations with the report authors, the Sweetwater

Authority, and with Caltrans. This report presents the major findings from these UCD reviews.
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2.3 SUMMARY FINDINGS AND RECOMMENDATIONS

In summary, the most important UCD findings follow:

1. Anexamination of the Sweetwater Authority's consultants reports and additional data
collected by scientists at UCD indicates that no significant health effects would result *
from SR 125-generated air emissions depositing onto the Sweetwater Reservoir.

2. Both the Ogden report (especially the draft version, Ogden, 1997a, as well as the final
version, Ogden, 1997b) and the Byard report (Byard and Giroux, 1999) include
unrealistic assumptions that increase the estimated SR 125- reldted health rigks to .
Sweetwater Reservoir drinking water users.

3. UCD briefly reviewed data from other reservoirs located near highways; the review did
not identify any evidence that roadway-related air emissions degrade water quality.

4. Regional scale air emissions (i.e., emissions from the entire metropolitan region) already
- affect ambient air concentrations over the reservoir and contribute far more pollutant
_deposition onto the reservoir than the projected emissions from SR 125 (even using the’

overly.conservative assumptions in the Byard report). Either there is an existing problem
with water quality in the reservoir, or common sense indicates that no measurable
problem will result in the future from SR 125.

5. Given the relative lmportance of regxonal scale vs. SR 125 air emlssmns Sweetwater
Authority should evaluate whether current regional air pollutxon contributes to water
quality problems, Such an evaluation should consider, at a minimum, the total
contribution of San Diego metropolitan area emissions to air poliutant concentrations
observed over the reservoir, the resulting concentration of pollutants in the water body,
the exposure of individuals to those pollutant concentrations, and the risk, if any, that ’

results.

24 A COMMENT ON SCREENING LEVEL ANALYSES VERSUS MORE
COMPLETE RISK ASSESSMENTS :

Both the Ogden and Byard studies present health risk information that contradicts UCD’s
analysis of health risks resulting from SR 125 air pollutlon impacts on the Sweetwater Reservoir.
The explanation for this discrepancy lies in the assumptions made by the Ogden and Byard

... .report authors. The Ogden and Byard reports.can be characterized as.a type of *‘screening level”

analysis. Such analyses typically utilize conservative assumptions to quickly “screen” for
potentially adverse health impacts. If, using conservative assumptions, no adverse risks are

~ estimated, then analysts are generally comfortable concluding that the exposed populace is not at

risk inder real world conditions. Typically, if a screening analysis estimates an adverse impact,
more refined analyses, with more realistic assumptions, are conducted to determine whether the.
healthi risk is a significant concern or simply an artifact of the assumptions used in the analyses.
In the case of the Ogden and Byard reports, the health risk analyses used a number of unrealistic
analytical assumptions and concluded by significantly over-estimating health risks. UCD found
that estimated risks fell to negligible levels when these assumptions were replaced with more
realistic mfonnatmn :
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An important example of an overly conservative assumption in both the Byard and
Ogden reports concerns the exchange of pollutants between water bodies and the air circulating
above the water surface. There is a scientific principle, Henry’s Law, which governs the
partition of'a chemical between its concentration in water and its corresponding vapor
concentration in the atmosphere. Simply put, as the concentration of certain pollutants increases
in water, their tendency to escape out of the water becomes greater and soon the amount that
enters the water from the air equals the amount that leaves the water. The equilibrium
concentration in the water is dependent upon, among other things, the atmospheric concentration
of the pollutant. It is not physically reasonable to have more of a pollutant enter the water than
its equilibrium concentration for a given airbome concentration. The assumptions in both the
Ogden and Byard studies fail to account for this scientific principle and allow more of the
pollutant to enter the water than is physically reasonable. The result is an over-estimation of .
pollutant concentrations in the water body. The revised Ogden report acknowledges the
existence of Henry’s Law but does not apply it. The Byard report does not acknowledge the
effect of Henry’s Law on limiting water concentrations. =

Screening analyses are an acceptable first approach to conducting health risk
assessments.. However, if the results of such analyses will be used to éstablish policy or provide
the basis for significant and costly decision making, it is incumbent upon the analysts to revisit
their work and correct unrealistic assumptions before using the results. UCD revisited key
analysis steps in-the Byard and Ogden studies, corrected for unrealistic assumptions, and found
resulting health risks to be negligible. :

25 REPORT ORGANIZATION

The remainder of this report covers the following material:

e Section 3 provides a conceptual discussion of how to analyze the relationships between
sources of air pollutant emissions and drinking water quality at reservoirs.

@ Section 4 summarizes UCD’s comments on the Ogden study (draft and final reports).
o Section 5 summarizes UCD’s comments on the Byard study.

o Section 6 provides additional observations related to other reservoirs, air quality
regulations, and regulatory efforts to reduce mobile source-related toxic emissions.

- » Section 7 summarizes the overall conclusions from UCD’s reviews over the past two
years. - e
o Section 8 lists recommendations for.further research.

In addition, several appendices are included to provide additional information.

2 A good overview discussion of the pollutant exchange between air and water is provided by the U.S.
Environmental Protection Agency in their Second Report to Congress on “Deposition of Air Pollutants to the Great
Waters” (U.S. Environmenta! Protection Agency, 1997; pp. 74-76). .
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3. CONCEPTUAL DISCUSSION: ANALYZING THE RELATIONSHIPS
AMONG SOURCES OF AIR POLLUTANT EMISSIONS AND
' DRINKING WATER QUALITY AT RESERVOIRS -

\ When assessing the impact of vehicular emissions over a broad area, such as a reservoir,
the relative strength of the emission source in question must be weighed against the background
pollution concentrations and the distance between the source in question and the receptor. San "
Diego’s background poliution is created from the contribution of hundreds of thousands of
upwind industrial, domestic and vehicular sources (e.g., combustion sources in Ocean Beach,
Pacific Beach, Point Loma, San Diego, Mission Valley, National City, and vehicles on local
roadways and highways such as Interstate-5, Interstate-805, Interstate-8). Because atmospheric
dispersion combined with pollutant-specific reactivity rates quickly mix a roadway'’s emissions
into the ambient air, concenirations decay rapidly as one moves further downwind from the road. -
Generally, after several hundred meters the emissions from a highway source blend into, and
become indistinguishable from, the background pollutant levels. :

One example of how regional emissions are more important than individual roadway
emissions involves the pollutant benzene. The California Air Resources Board (ARB) currently '
measures average annual benzene concentrations at Chula Vista and El Cajon. Chula Vista is
southwest of the Sweetwater Reservoir, and El Cajon is north of the reservoir. Averaged
together, the monitored benzene concentrations from these two. neighborhood-scale monitors
provide an approximation of the general background conditions for the San Diego metropolitan
area. The most recent data available (1997) documents benzene concentrations occurring today
at these sites that are roughly 250 times larger than the SR 125-generated benzene concentrations
that the Byard report projects will occur over the reservoir. Further, the Byard report assumes
benzene emission rates based oni vehicle data that pre-dates the California reformulated gasoline

"(RFG) program. Since RFG has lowered ambient benzene concentrations by about 50 percent, it

can be shown that regional benzene emissions will be approximately 500 times more important
than the Byard report's projected benzene emissions related to SR 125. Thus, if significant risks
actually were to occur from SR 125, they must already exist at a much greater level in the
reservoir now from ambient benzene alone. The Sweetwater Authority has not reported any data
indicating that there is an existing.problem from benzene in the water. Thus, future increases in -
concentration or corresponding risk from SR 125 would be immeasurable. If excess cancers
such those as projected by the Byard report are in fact occurring, such a situation would call for
significant assessment and mitigation of regional, as opposed to project-level, emissions.
However, there is no evidence of significant benzene levels in the Sweetwater Reservoir, and this
lack of evidence implies that the Byard analysis is faulty. Appendix A details the background
information on benzene”. o ‘

The most appropriate approach for analyzing air pollution impacts on the Sweetwater
Reservoir is to look at regional air pollution, rather than air pollution from a single roadway. A

3 1t is worth noting that background ambient air benzene levels in San Diego are generally comparable to or lower
than those measured elsewhere in the state. The health effects associated with these benzene levels would be
expected to result from inhalation-based exposure, not through reservoir-issued drinking water that has been in
contact with polluted air. ' : '
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graphic illustration of that concept is presented in Appendix B. Appendix B includes two figures
illustrating the relationship between regional carbon monoxide (CO) emissions and the
Sweetwater Reservoir. Since CO is emitied almost entirely by motor vehicles, CO emissions
serve as an excellent surrogate for motor vehicle emissions activity. The two figures
demonstrate that Sweetwater Reservoir is downwind of most of the San Diego metropolitan
area’s vehicular emissions. The motor vehicle emissions contributed by SR 125 would be a
negligible fraction of the region’s overall motor vehicle emissions.




4. COMMENTS ON THE OGDEN STUDY

UCD research staff reviewed the February 1997 Sweetwater Authority report prepared by
Ogden Environmental Services: “SR-125 South Route Altemnatives: Potential Air Emissions
Impact on Sweetwater Reservoir” (Ogden, 1997a). The February 1997 report examined
37 chemicals and/or groupings of chemicals that were assumed to come only from SR 125.
UCD determined that the February 1997 report contained numerous errors. A twenty-three page
summary of UCD’s findings that were specific to the report's methodology was shared with the

. Sweetwater _Authority and its consultant so that they could revise their report accordingly.*

The main emphascs of the written comments shared with the Sweetwater Authomy are
outlined below. - C

e M ethodolog)(: Conservative assumptions regarding the mass transfer mechanism to the
reservoir and pollutant degradation rates were unrealistic. It was recommended that the
report be revisited, and that, at a minimum, mass transfer at the air/water interface be
accounted for properly (i.e., reco gmzmg Henry’s Law). ‘

o Fleet Make-up: The February report assumed that mini-vans and sport utzhty vehicles
(SUVs) would have emissions identical to those of heavy-duty trucks. Emission rates
~were calculated ‘as if 30 percent of the vehicles on SR 125 would be heavy-duty trucks,
an overestimation of roughly 600 percent. The report also used 1995 fleet emissions to
represent 2001, neglecting several years of continued reductions in fleet average
emissions as a result of the retirement of the oldest vehicles.

¢ Emission Rate Estimation: Emission rates were generated using a version of ARB’s
EMFAC model that was three releases out of date. The version of the mode! used did not
account for any of the fuel or Smog Check program enhancements associated w1th the
Cahforma 1994 ozone (0O4) State Implementation Plan (SIP).

e Speciation: The report failed to account for reductions in toxicity due to changes in

~ chemical constituents of both volatile organic compound (VOC) emissions and road dust,
The toxic constituents in VOC emissions were reduced with the phase-in of California
RFG in 1996. The make-up of dust emissions also varies between roads. Older
roadways have lead-bound soil adjacent to them; that soil can be re-entrained along with
wind blown dust. Roads built after the phase out of leaded gasoline do not have residual
lead contammatlon and thus any re-entrained dust will be Iead free (or have dramatically
lower levels).

e Dispersion Modeling: The Ogden report used the CALINE4 dispersion model,
developed by Caltrans, to estimate ambient levels of pollutants over the entire
Sweetwater Reservoir. This report incorrectly applied a model intended for short travel
distances (e.g., less than about a few hundred meters from the emission source).

During a May 21, 1997, conference call with the Sweetwater Authority, broader
comments on the selected methodology were also discussed. UCD researchers explained that

* This correspondence is-included in a package of corréspondence released by the Sweetwater Authority entitled:

" “Sweetwater Authority, Route 125 Correspondence, 1986 through 1999,
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e

emissions from a single road do not have a measurable impact when compared to regional

* emissions, and that to do an appropriate health risk assessment, one needed to look at emissions
from the entire region. UCD explained that the methodology used to prepare the February 1997
report was deficient, because it failed to place SR 125-related impacts in the context of impacts

generated by the entire metropolitan region.

In an October 1997 revision to the report, Ogden accounted for some of the information
Caltrans and UCD had shared, and concluded “...it is anticipated that the potential human health .
risks [from SR 125 air emissions] are within acceptable levels” (Ogden, 1997b, page 2-52).
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5. COMMENTS ON THE BYARD STUDY

5.1 = OVERVIEW AND SUMMARY

UCD reviewed the April 1999 version of the Byard report (Byard and Giroux, 1999) and
determined that the report did not present credible scientific information to suggest that SR 125
air emissions pose a significant health risk to Sweetwater Reservoir users. Overly conservative
assumptions already brought to the attention of the Sweetwater Authority and partially corrected
in the earlier Ogden study were once again ignored. Key points illustrate this finding:

1.. Major unrealistic assumptions in the Byard report overestimate health risks by a factor of
at least 1,000 times (i.e., at least three orders of magnitude). This means that the Byard
report’s estimated year-2015-excess cancer risk of 10 cancers per 100,000 exposed
people should really be no more than 0.01 cancers per 100,000 people, or, in other words,
1 excess cancer per 10 million people. That risk is well within accepted guidelines of
1 excess cancer per 1 ‘million pecple. Although the report contains other flaws, the major
flaws alone mean the health risks from SR 125 air emissions are within. acceptable levels.

2: Numerous other flaws- exist in the Byard study, virtually all of which serve to further
overestimate risk. :

3. A “real world” check of pollution problcmé at other reservoirs suppbx‘cs the conclusion
that air emissions from nearby roads do not contribute significantly to water pollutxon or
health risk.

4. Current regional motor vehicle emissions that are carried downwind in the ambient air
and over the Sweetwater Reservoir are far in excess of the concentrations that SR 125
will generate at the reservoir,

'5. The worst case assumptions embedded throughout the Byard study serve to grossly
overpredict health risks associated with airborne pollutants from SR 125. Common
. sense, in conjunction with the existing ambient air data and modeled concentrations at the
reservoir, indicates that negh gible changes in water quality will occur as a result of the
SR 125 project. : : :

The remaining discussion, as well as the appendices, provides more detail about these
comments..

52 KEY CONCERNS WITH THE BYARD REPORT

The Byard study reports a year 2015-excess lifetime cancer risk of approximately
10 excess cancers per 100,000 exposed people (worst case presented) (Byard and Giroux, 1999;
Tables 11 through 13). In general, the report uses numerous unrealistic assumptions that inflate

the risk estimates. Important flaws include (1) an overestimate of the air pollutants depositing

onto the reservoir and (2) an overestimate of the pollutant concentration in the waters that exit
the reservoir. These two problems alone indicate that the Byard report’s estimated excess cancer

risk of 10 cancers per 100,000 exposed people should really be closer to 0.03 cancers per

100,000 people (in other words, 3 excess cancers per 10 million people, well within the accepted
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guidelines of ] excess cancer per 1 million people).® A brief description of these two problems
follows:

53

L.

Pollutant deposition velocities for particles overestimate by a factor of about 100 times
the pollution depositing onto the reservoir. The Byard report assumes a deposition
velocity of 2.0 cm/sec; a more realistic and appropriate number to use for a refined
calculation is approximately 0.02 cm/sec for the assumed PAH-containing particles in the

-size range emitted by diesel- and gasoline-powered vehicles (Allen et al., 1996;

Venkataraman et al., 1994; Venkataraman and Friedlander, 1994). Use of an irreversible
deposition velocity is inappropriate for use with many of the VOCs such as benzene,
MTBE, and vapor phase PAHs. The Byard report assumptions dramatically overstate the

- air pollution depositing onto the reservoir.- Appendix-C provides a more detailed

discussion of thls concern.

Pollutant steady state equilibrium assumptions made in the Byard report overestimate by
a factor of about 3 times the concentration of pollutants exiting the reservoir.
Independent of the pollutant deposition rates, pollutant concentration steady state -
conditions in the reservoir are inappropriately described. Most VOCs will approach
equilibrium in the water with the ambient air level. Those compounds can deposit in or
leave the reservoir depending upon whether the ambient air concentrations are greater or
lower than those that would be in equilibrium with the water. For non-volatile and
semi-volatile compounds, water concentrations reported in the Byard report are from 6 to
25 times too large; and for volatile compounds (e.g., benzene), the factor ranges up to
greater than 150 times too high. Particulate matter (PM) steady state conditions
overestimate the amount of average pollutant mass per unit time that could possibly exit
the reservoir by a factor of 3. VOC steady state conditions fail to consider Henry’s Law
coefficients and other factors that significantly reduce the pollutant concentration. Note
that UCD expressed similar concems two years ago when UCD reviewed the draft Ogden
report (1997a). Appendix D provides a more detailed discussion of this concern.

EXAMPLES OF OTHER BYARD STUDY FLAWS

In addition to the two major problems discussed above, the report contains numerous

other flaws that serve to exaggerate the potential risk by an additional factor of about 10 times.
Some notable examples:

5.3.1 Vehicle Activity
o The report assumes unrealistically high growth rates in vehicle traffic. Despite recent

. vehicle activity growth rates of approximately 3.5 percent per year (Byard and Giroux,

p. 5), the report assumes a 10 percent rate of growth in annual vehicle traffic for
northbound crossings at Otay Mesa. ThlS may overpredict vehicle activity by a factor of
210 3.

* It should be noted that the estimated cancer risk numbers do not mean that people will actually develop that
number of cancers becaiise the potency factors are generally believed to provide a conservative estimate. However,
relative changes in the numbers provide a sense of whether 4 given change reduces or increases the risk.

52




5.4

ADDITIONAL COMMENTS

There are a number of other concerns about the report that are not detailed here,

Examples include the following:

L.

It is assumed that 100 percent of the PAH particles pass through the water treatment plant
and are available for ingestion. Sweetwater Reservoir’s existing water treatment facilities
will likely filter out larger particles (particles that could acmally have deposition
velocities corresponding to the 2.0 cm/s assumed) before they reach water consumers (the
water is filtered through sand and anthracite coal). The Byard report does not assume any
pollutant removal due to water treatment. It has been estimated that only about

20 percent of the particles pass through treatment facilities (Ishimaru et al., 1990).

Of the 17 major compounds cited as causing a health risk due to carcinogenicity, only

7 of those compounds are listed in any database as actually or potentially carcinogenic.
The Byard report’s listing of the compounds as carcinogenic is based on evidence of
mutagenicity. However, neither the EPA, nor the U.S. Department of Health and Human

* Services considers this evidence sufficient to list the compound as actually or potentially

carcinogenic. Based on this point alone, the correct risk should be only about 38 percent
of the risk estimated by the Byard report. Consequenily, the Byard report overestimates
the cancer risk by approximately a factor of 3.

‘The assumptlon of the exposure analysis is that the exposure due to inhalation and dermal

contact is 50 percent of the exposure due to ingestion. PAHs do not usually enter the skin
under normal conditions. Dermal exposure could only result from contact with products
or oils containing high concentrations of PAHs (U. S. Department of Health and Human
Sérvices, 1998). This type of exposure does not pertain to the present analysis, and
dermal exposure is expected to be negligible. The loss of the dermal exposure pathway
reduces the overall exposure by 15 to 20 percent. ’

Conservation of mass is ignored in the transport of pollutants from the roadway to the
reservoir. If deposition velocities as large as 2 cm/s were realistic and were used,
appreciable mass would deposit before highway-related air emissions reached the
reservoir. However, if realistic deposition velocities are used, insignificant mass will
deposit and that is not a problem.

Virtually all of the above concerns relate to dssumptions that serve to exaggerate potential health

risks.

5.5

5

SUMMARY ANALYSIS OF BYARD REPORT

The report’s analysw methodology includes numerous assumptions that unrealistically

bias the risk estimates. Report assumptions:

Pick the worst case vehicle act1v1ty data (e.g., older data, rather than more recent data)
then




5.3.2

The report assumes the highest identified percent of Mexican vehicles crossing the border
from Mexico into the United States. This figure, 50 percent, is used even though the
report documents that it is the oldest data reported (1993) and that more recent data
support a smaller estimate. For example, the report documents a 1996 survey that shows
37 percent Mexican vehicular activity and a 1997 report that shows 29 percent (Byard
and Giroux, p. 4). This assumption may overpredict Mexican vehicular activity by about
a factor of 2. ‘

The report assumes high numbers of Mexican vehicles using SR 125. It forecasts that
Mexican trucks will comprise 2 to 3 percent of the total vehicular traffic on SR 125,
based on 64,000 vehicles per day in the year 2000 and 2000,000 vehicles per day in 2015

- (Byard and Giroux, 1999, Table 1). However, SANDAG estimates reduced Mexican

vehicular traffic, especially truck traffic, on SR 125 due to (1) planned tolls for using SR
125 and (2) an assumption that many Mexican trucks simply transfer their loads to United
States vehicles and return to Mexico. In addition, the analysis contained in SR 125°s
draft EIR/EIS forecasted that Mexican trucks would represent less than one percent of

SR 125°s total vehicular volume (Stoll, 1999).

Emissions Information

The report identifies motor vehicle emissions information from various sources, many of"
which are outdated. As one example, information concerning benzene emissions from

gasoline use is drawn from a study that predates the implementation of California’s RFG
program which significantly reduced gasoline’s benzene content. [See Appendix A fora

~ more complete discussion of this topic.]

-The report includes unusunally high emission rates for Mexican vehicles compared to U.S.

vehicles. The Byard report uses ARB estimates for Mexican vehicle emissions, and then
multiplies those emissions by an additional factor of 4.5. Dr. Byard informed UCD
verbally that the justification for these data were from the El Paso, Texas/Juarez, Mexico
border area. However, a recent remote sensing study conducted by the Desert Research
Institute (Walsh and Gertler, 1997) found that, on average, Mexican vehicles in the

El Paso/Juarez area emit approximately 2 to 2.5 times more CO and HC than Texas

vehicles.

The information that the Byard report used to characterize diesel emissions did not reflect
recent California fuel regulations. Researchers have found that unburned fuel is a major
source of the lower molecular weight PAH found in diesel exhaust particles (Miguel et
al., 1998). Therefore, changes in fuel composition could impact emissions of these
compounds. In 1993, new regulations were instituted in California mandating that the
aromatic content of diesel fuel could not exceed 10 percent, which is about one-third of
the level of pre-1993 diesel fuel. In addition, the 1993 reformulation of California diesel
fuel has resulted in a 25 percent reduction in PM emissions, and reductions in air toxics
emissions, including emissions of benzene and of PAH (California Air Resources Board,

1997).
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6. OTHER OBSERVATIONS

As part of the SR 125 and Sweetwater Rescrvmr review, UCD identified information
related to other reservoirs, existing air quality regulations, and the status of motor vehicle control
programs related to air toxics. Highlights of the findings are included here. Co

6.1 “REAL WORLD” CHECK AGAINST MONITORED POLLUTANTS AT OTHER
RESERVOIRS

A “real world” check on water quality at other reservoirs helped confirm that SR 125 air

'emlssmns are not likely to generate any- si gnif cant hea]th 'risks for Sweetwater Reservoir users.

A

identify whether vehicle-related air pollutants posed a problem for water quality. The review,
which included discussions with reservoir staff, identification of meteorological data to--
determine prevailing winds near reservoirs, and report reviews, found no scientific evidence to
suggest nearby roadway air pollutant emissions contribute significantly to water polluhon

An example of the findings from thls review includes MTBE data from Castaxc Lake.

-+ Castaic Lake has a water residence time approximately equal to that of the Sweetwater Reservoir

(i.e., one year) and is located downwind of Interstate-5. MTBE terids to be more persistent in the
water supply than other chemicals and thus serves as a conservative signature for motor vehicle-
related pollution. If MTBE is not found at problem concentrations, that is a good indicator that
other vehicle-related compounds are also not likely to be present at harmful concentrations. In-

reviewing MTBE data, it is important to separate MTBE that may be discharged directly into the »

water from recreational boating from MTBE that has been emitted into the air from motor
vehicles. At Castaic Lake, where recreational boating is allowed, one way to reduce the
influence of recreational boating is to observe winter-time MTBE levels, when recreational
boating is reduced. Winter-time MTBE levels (1997) at Castaic Lake were below Califoriia
water quality standards. Even if all the MTBE observed during the winter were from
atmospheric deposition, rather than any recreational boating (an unlikely assumption), the low
pollutant levels observed help illustrate why roadway-related VOC atmospheric deposition is not
a likely significant contributor to pollution in a nearby reservoir. Appendix E includes more
information from this UCD review. :

6.2  EXISTING AIR QUALITY REGULATIONS

SR 125 complies with state and federal air quality regulations. The U.S. Environmental
Protection Agency (EPA), together with the Federal Highway Administration (FHWA), has
established regulations specifically designed to evaluate transportation projects and to insure that
such projects conform to a region’s air quality control efforts. These regulations, referred to as
the “conformity” requirements, are designed to scale air quality analyses to scientifically
appropriate levels. Simply put, regional pollution problems, such as O3 and PM, are handled by
evaluating pollution from all sources throughout a metropolitan area, including the region’s
transportation system as a whole, rather than by evaluating individual projects. Regional
analyses also have to consider pollutants transported into a region from upwind areas. For
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e Use the worst case assumptions for emissions from each of those vehicles (e.g., use
outdated data; use diesel vehicle information to characterize gasoline vehicle emissions);
then ‘ '

¢ Assume the worst case for poliutant deposition (fail to consider atmospheric interactions
and lifetimes of chemicals and use inappropriate deposition rates); then

¢ Incomrectly calculate the pollutant concentrations in the reservoir (fail to consider Henry’s
Law and other factors that affect steady state concentrations); and then

.o Assume worst case for exposure (e.g., assume none of the pollutants are removed by
water treatment, and that greater amounts of pollutant leave the reservoir than enter it).

The resulting health risk estimates are overstated. Actual risks easily fall within
acceptable limits of | excess cancer per 1 million people by adjusting two of the most
problematic assumptions (those relating to pollutant deposition velocities, and pollutant steady
state equilibrium assumptions). More importantly, the ambient air data illustrate that '
imperceptibly small increases in deposition will occur in the reservoir compared to current
deposition rates given the existing air quality near the reservoir.




S—

example, a portion of the San Diego area’s air pollution problems is attributed to polluied air
being transported from the Los Angeles region; regional analyses consider the contribution from
such pollutant transport. In contrast to PM and Os, CO problems are addressed on a project-
specific basis.* The control of CO from motor vehicles is one of the air quality community’s
major success siories, and CO is no longer considered problematic in the San Diego region. The
SR 125 project conforms to all CO, PM, and Qs requirements.

6.3 - OTHER COMMENTS ON AIR TOXICS CONTROL ISSUES

As stated earlier in this report, UCD finds no evidence to suggest that SR 125 air toxics
emissions will be a concern. UCD reached this conclusion, in part, by reviewing the underlying
assumptions in the Byard and Ogden reports. Independent of the problems associated with the
Byard and Ogden reports, however, air toxics emissions from vehicles using SR 125 are likely to
be reduced over time. The federal and state governments have ongoing active diesel and
gasoline fuel reformulation programs to reduce benzene and other air toxics from motor vehicle
emissions. For example, California Governor Gray Davis recently announced that the fuel
additive MTBE must be phased out of California’s gasoline supply no later than December 31,
2002. At the federal level, the EPA is under a court-ordered deadline to propose national mobxle
source air toxics requirements by late 1999, The EPA has published a draft “Integrated Urban
Air Toxics Strategy,” which describes the EPA’s plan (o issue a notice of proposed rulemaking:
for mobile source slandards in 1999 and a final rulemang in the year 2000 (U.S. Envxronmental
Protection Agency, 1998).°

§Note that the EPA is expected to finalize and publish a final version of its “Integrated Urban Air Toxics Strategy”
by early July 1999 (after completion of this report). In addition, the EPA is negotiating to extend the court-ordered
deadline for publication of its mobile source air toxics rulemaking. The final strategy document, and subsequent
court negotations, may revise the EPA’s mobile source air toxics rulemaking schedule.
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7. CONCLUSIONS

Sweetwater Authority-sponsored reports (Ogden, 1997a and 1997b; Byard and Giroux,
1999) significantly overstate the health risks associated with air emissions from SR 125. The
reports overpredict emission rates, use dispersion and mass transfer models that result in an
over-prediction of pollutant levels in the reservoir, and neglect to account for processes that
remove the pollutants from the water prior to consumption. Correcting these errors and using
more realistic, refined assumptions produce estimated risks that fall below the significance
thresholds established by the regulatory community. In fact, the Sweetwater Authority-
_sponsored Ogden report {1997b) also concludes that “...the potential human health nsks [from-
SR 125 air emissions] are within acceptable levels.” '

Overall the risk assessment methodologies used by the Sweetwater Authorxty-sponsored
reports are inappropriate. By focusing on emissions from SR 125 alone, the reports have
neglected to account for existing regional emissions that are at least 250 to 500 times more
important than potential future emissions from SR 125. If air pollution contributes to the
degradation of surface waters, then regional impacts, rather than project impacts, would be the
appropriate-scale at which to conduct studies and take mitigatory action, if needed. Indeed, if the
Byard report.assumptions were correct, then the existing ambient air conditions at the reservoir -
would indicate about 200 excess cancers in Sweetwater Reservoir’s customers today from
benzene alone, in contrast to the Byard report’s estimate that 0.8 excess cancers will be
 associated with SR 125 benzene emissions. The Sweetwater Authority reports no detection of
chemicals such as benzene in their water quality monitoring program, and common sense
indicates that the projected impacts of SR 125 would therefore be immeasurably small.




8. RECOMMENDED FURTHER RESEARCH

If further research is considered, UCD recommends that a broader review of air pollution
and drinking water be undertaken to determine what, if any, long-term research efforis might be
useful. Such research may be appropriately undertaken by a variety of public health and/or
environmental management agencies, and UCD does not recommend which agencies are most
appropriate for conducting such work. These research efforts, if pursued, would need to
comprehensively measure and evaluate numerous factors, including the following:

e regional air pollutant transport;
. ambient background pollutant concentration levels in all areas adjacent to the water body;

o the methods by which pollutants deposit onto, evaporate out of, settle from, and are
mixed into the water body;

e the relative pollutant contributions made by various pollullon sources; and

e the effectiveness of routine and existing water treatment processes in removing
potentially harmful compounds originating in the air.

Conceptually, we recommend dividing future research efforts into six phases. The phases

are roughly sequential so that findings of concern during one phase should motivate continued

research efforts and movement to subsequent research phases. The six phases include:

Phase 1: Use the Byard report’s analytical approach to predict the concentration of pollutants
expected in the water supply, based upon existing regional air toxics concenirations. The goal
would be to compare pollutant concentrations predicted by the Byard methodology to “real
world” values.

Phase 2: Evaluate existing drinking water data from various reservoirs located near major
roadways. The goal would be to determine whether air pollution is contributing significant
additional health risks to drinking water supplies.

Phase 3: Establish a study protocol to evaluate whether regional air pollution problems degrade
water quality in California drinking water reservoirs. The study design could include specific
tasks to evaluate project-level impacts, but we recommend that, given the much greater-

Jmportance of regional pollution, the protocol should first focus on regional pollution problems.

The goal would be to reach consensus among air and water quality experts as to the best,
scientifically sound approach for evaluating the relatlonshlp between regional air pollution and
water quality.

Phase 4: Implement short-term (i.c., one- to three-year) monitoring at several study locations to
measure air pollution concentrations and pre- and post-treatment water pollution concentrations.
The goal would be to implement the first part of the study protocol (developed under Phase 3),
and to determine whether there is any evidence to support the need for long-term monitoring,
data analysis, and risk assessment work.




Phase 5: Evaluate monitoring results. The goal would be to document the relationship between
air pollution and water quality. If the research ﬁndmgb suggest a cause for concern, longer-term
monitoring programs can be initiated.

Phase 6: Implement long~ienn air and water quality monitoring but only if prior research
suggested a need to do such monitoring, and only if available measurement methodologies are
sufficiently sensitive.
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APPENDIX A

BENZENE EXAMPLE OF REGIONAL VS.PROJECT-LEVEL POLLUTION

nghhgh ts

o Regional benzene emissions wxll be about 500 times more 1mportant than
SR 125-specific benzene emissions in determining benzene concentrations in the
Sweetwater Reservoir. :

e The Byard report uses outdated emissions information which doubles the benzene
emissions expected from vehicles using SR 125.

o The Byard report uses a number of unrealistic assumptions that drastically overstate -
anticipated health risks from benzene in the water supply.

e Ignoring the problems of overstated benzene concentrations in the water supply, the
implications of the Byard report are that by the year 2015, more than 400 Sweetwater
Reservoir users would experience excess cancer risk due to benzene exposure, less than
1 case of which would be associated with SR 125 emissions. If significant risks actually
were to occur from SR 125, they must already exist at a much greater level in the
reservoir now from benzene alone. There is no evidence to indicate that this has

~ happened.

Background

The Byard report predicts significant cancer risks associated with air emissions from
vehicles using SR 125. A closer examination of those risks helps to illustrate how the report
(1) overestimates health concerns from SR 125 and (2) fails to appropriately evaluate this i issue
as a regional problem. This discussion uses the pollutant benzene as an example. Benzene exists
in gasoline and, therefore, in motor vehicle emissions. The Byard report estimates that SR 125°s
build-out will contribute enough benzene emissions to trigger about 10 excess cancers per
million people exposed through the Sweetwater Reservoir’s water supply.

e Byarcl estimates benzene air concentrauons to be 1.9 parts per trillion (ppt) over the
reservoir, due to SR 125-related traffic.

e Background benzene concentrations monitored by ARB (in 1997) in the San Diego area
were 600 ppt at El Cajon, and 428 ppt at Chula Vista (an average of 514 ppt, or about
250 times more than the 1.9 ppt associated with SR 125).
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Thus, the urban background concentration is approximately 250 times greater than the
concentration predicted by the Byard report with respect to SR 125. In other words,

. benzene concentrations observed in the reservoir would be overwhelmingly dominated by

regional.emissions (250 times more important) than from SR 125,

Even these numbers overestimate the impacts of SR 125, however, for two reasons:
(a) the Byard study makes unrealistic assumptions that artificially inflate the
conceniration of benzene in the water, and (b) benzene emissions from SR 125 traffic
will further be reduced to about one-half the levels predicted by the Byard study, when
RFG use is considered. [As background information, RFG has been in use in the San
Diego area since 1995 and has lowered ambient benzene concentrations by
approximately 30 to 60 percent; thc Byard study used data that pre-dates the

_1mplemcntat10n of RFG.]

Thus, without further adjusting for other unreahstlc assumptlons included in the Byard

'ﬁtudy, it is reasonable to say that regional benzene emissions will be about 500 times
" more important than SR 125-related emissions when considering the concentration of

benzene in the Sweetwater Reservoir. -

Further risk reductions are appropriéte, however, because the Byard report substantially
overpredicts the pollutant concentrations occurring in the reservoir.

Some Further Details on the Compufed Air, Water and Risk Calculations for Benzene

Byard estimates that in 2015, assuming Alternate 2 (the Caltrans preference) is built,
approximately 16.5 lifetime cancers would be expected among the 177,000 Sweetwater
Reservoir users. This estimation translates to 93 cancers per million people exposed
during their lifetime. .

Fifty percent of the Byard report’s risks come from just four pollutants, one of which is
benzene. ’

Byard estimates that benzene contributes 11 percent of the total health risk.

The Byard report, therefore, estimates that exposure to benzene from neérby'trafﬁc on
SR 125 and SR 54 will lead to an approximate excess cancer tisk of 10-cancers per
million people (11 percent of 93).

‘The report’s health risk assumptions are based on benzene from SR 125 and from SR 54
“resulting in an average air quality concentration over the reservoir of 1.9 parts per trillion
(ppt) of benzene.

The ARB currently monitors for ambient benzene levels in El Cajon and Chula Vista.
These stations are “neighborhood scale" stations sited to be representative of background
air quality over a spatial area of one-half to a few kilometers, The ARB reports that the
average ambient benzene concentration in 1997 was 600 ppt at their El Cajon site and
427 ppt at their Chula Vista monitoring site—suggesting that 1997 background benzene
levels at the Sweetwater Reservoir are about 250 times greater than the conservatively

high estimated 2015 impact from the project.
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e  Using the Byard report’s methodologies, projected calculations would show that ambient,
pre-project benzene levels would result in 2,500 cancers per million (250 times the
10 cancers per million people associated with SR 125 emissions), or roughly 443 of
Sweetwater Reservoir's current customers (443 is 17.7 percent of 2,500; 177,000
reservoir users is 17.7 percent of a million people). Nevertheless, there are no data to
suggest that current benzene levels exceed drinking water quality standards. Common
sense indicates that the assumptions used in the Byard report are faulty.

¢ In addition, Byard’s data pre-dates the implementation of the federal and California RFG
programs. Those programs, begun in 1995, have been demonstrated to reduce benzene
concentrations by 30 to 60 percent.

o  Considering implementation of RF G programs, the air concentrations of benzenc over
Sweetwater Reservoir from SR 125 and SR 54 are approximately 500 times less than the
ambient background ‘concentrau'ons monitored at El Cajon and Chula Vista.

If benzene from air pollutlon is truly a public health concern for Sweetwater Reservoir
users, then only about 1/500® of the problem will be associated with the operation of SR.125,
and the rest of the problcm will be associated with general background conditions.

Bear in mind that this look at benzene does not address the other unreahstxc assumptions
made by the Byard report in projecting how ambient air concentrations translate into water
pollution and public health risks.

Brief Documentation Illustrating How Benzene Has Been Reduced by RFG

Several studies show that significant decreases in ambient benzene concertrations (30 to
60 percent) have occurred following the implementation of RFG in California (and in other parts
of the US). To help meet clean air standards, the Clean Air Act Amendments of 1990 (CAAA)
required the use of RFG in the nine worst O3 nonattainment areas of the country. San Diego is
one of the areas required to implement this program. A key difference between Federal Phase I
RFG and conventional gasoline is that RFG has significant reductions in benzene and total
aromatic hydrocarbon levels in the fuel and consequently in the exhaust and evaporative
" emissions, The federal RFG requirement has two key phase-in milestones: Phase I RFG was
required to be available at gasoline retail operations beginning January 1, 1995. Phase II RFG,
- which will require further hydrocarbon and toxic reductions, is required to be available in the
year 2000. In addition, California has had separate fuel requirements that also require gasoline
reformulation that target benzene reductions (implemented in early 1996). Followmg are data
 references that document a 30 to 60 percent reduction in ambient benzene: ARB (Hammond,
1996), University of California, Berkeley (Kirchstetter et al., 1999), Sonoma Technology, Inc.
(Main et al., 1998, 19992, 1999b), and Desert Research Instltute {O'Connor et al., 1998;
Zielinska et al., 1997) .
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APPENDIX B

1

EMISSIONS DENSITY PLOTS FOR THE SAN DIEGO REGION ,

Discussion

Attached are two figures that show CO emissions in the San Diego metr: opohtan area.
Figure B-1 covers much of southern California, including Los Angeles and San Diego.
Figure B-2 is an enlargement of the San Diego metropolitan area, with the Sweetwater Reservoir
indicated. Also, Figure B-2 displays prevailing wind direction and wind speeds. The figures
illustrate the latest available spatially plotted data for CO emissions in the San Dxego region.

Since the vast majority (typically 70 to 90 percent) of all CO emissions are from mobile
sources, these plots are a surrogate for portraying air pollution from motor vehicles in the San
Diego area. Although the exact quantity and location of CO emissions will differ now compared
to the 1990 data prcsentcd the data are still valid indicators of the broad pattems of where motor
vehicle emissions occur in the San Dlego region. The plots demonstrate several points:

Y 1. Most of the motor vehicle emissions occur in the highly developed western reglons of the
\ ) San D1ego metropolitan area. :

o

Prevaxhng winds generally carry motor vehicle emissions to the east and southeast,

3. The vast majority of the region’s motor vehlcle emissions are directly upwind of the
Sweetwater Reservoir.

- Thesefi gurés help to illustrate that roadway-related air emissions from SR 125 will be
only a small fraction of the overall mobile source emissions carried over the reservoir.
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APPENDIX C .

CONCERNS WITH BYARD REPORT DEPOSITION
VELOCITY ASSUMPTIONS

Overview -

The "deposition velocity" is a modeling construct used to provide an estimate of the flux
of material (gases or particles) depositing on a surface, given that an average concentration at
some reference height above that surface and other environmental parameters are known. The
deposition velocity does not represent the "true" physics or chemistry of the deposition process,
nor does it account for partitioning of vapors between the gas phase and particle surfaces, In its
more general forms, the deposition velocity incorporates both gravitational settling and turbulent
and molecular diffusion processes. The current modeling guidelines used by the ARB permit use
of the deposition velocity algorithm used in the USEPA ISC3 models. The majority of Gaussian
plume models used for screening and refined analysis (e.g., SCREEN) do not incorporate plume
depletion and hence do not conserve total mass. However, the latest version of ISC3 does; but,
as noted elsewhere, itrequires size distribution data. If size distribution data are available, they

- can be used to compute the deposition flux with a model such as ISCST3 with air district

approval.

" Problems with Byard Report Approach

From our discussion with Dr. Byard, the ISC3 algorithm was apparently not used for the

' PAH particle size distribution. Thus, just as the Byard report’s analysis did not conserve mass

when estimating pollutant outflow from the reservoir, the report also did not conserve mass when
estimating the pollutant plume moving from an emission source towards the reservoir (i-e., the
report did not properly estimate “plume depletion"). When the source is located at ground level,

.is distant (scenario #3), and a large deposition velocity is used (e. g., 2 cm/s, as the Byard report

assumed) mass in the plume is not conserved and deposition is badly overestimated.

' Note that the deposition velocity assumption (independent of assuming no plume
depletion) is multiplicative with the overestimate of the mass flux out of the reservoir. Hence the
overall error associated with those two calculations was at least a factor of 100 to 300 times too
large. :

Whereas ISC3 is often thought of as an air model that is more "refined", the application
of ISC3 in this case was not "refined.” There are measured size distributions of atmospheric
aerosols and diesel particle size distributions, and, at worst, they should have been used (Allen et
al., 1996; Venkataraman et al., 1994; Venkataraman and Friedlander, 1994). Furthermore, the
analysts did not provide any enhanced vertical dispersion, which many studies have shown
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occurs over roadways. A volume source should have been used in that case, but that error is
probably not as large an overestimate because of the distance from the road to the reservoir,
particularly the segment of the SR 54 extension that contributes over half of the calculated risk in
the Byard report. '

The deposition velocity used in the Byard report (2 c/s) is acceptable for PM.

‘However, measurements indicate that the majority of the PAH mass in “fresh” vehicle emissions
) JOTITY .

is associated with particles in the ultrafine and fine modes (0.05 - 0.12 um diameter)
(Venkataraman et al., 1994; Miguel et al., 1998). In more “aged” urban particles, the PAH

distribution contains a second peak in the 0.5-1 um size range (Venkataraman et al., 1994; Allen .

etal., 1996). The fraction of PAH associated with smaller particles increases as molecular
welght increases (Allen et al., 1996). The.semi-volatile (4-ring) PAH are primarily on particles
in the accumulation mode (0. 5 1.0 um) after aging. The nonvolatile PAH (5-ring and larger) are
found mainly on particles in the ultrafine mode (0.05-0.12 um range) (Venkataraman and
Friedlander, 1994). Because of the proximity of the emission source to the reservoir the travel
time is short, and there is little time for the redistribution of mass from the ultrafine par’ucles to
the fine particle mode.

For the particle sizes with which PAHs are associated in ambient conditions, 2 cnv/s is too
large a deposition velocity, Slinn and Slinn (1980) modeled the deposition velocities of particles
over water surfaces. For the particles that contain the majority of PAH mass in fresh vehicle
emissions (those in the 0.05 ~ 0.12 um size range), the deposition velocity would be
approximately 0.02 cm/s. For the PAH in aged acrosols (particles 0.5 to 1.0 um in diameter), the
predicted deposition velocity would also be about 0.02 cm/s. Thus, the PAH deposition was
overestimated by a factor of100.

The PAHs and VOCs that are in the gas phase will not deposit according to an
irreversible dry deposition law. They will partition according to Henry’s Law and, during
periods when cleaner air moves over the surface of the water, they will be volatilized from the
water body. Thus, the assumption of accumulation of two months of VOC has no scientific basis
or mert.

Neglecting gas-water equilibrium can lead fo an overestimation of the water
concentrations of VOCs. Benzene can be used to demonstrate this point. The Byard report
predicts an average benzene air concentration over the reservoir of 1.9 ppt for Alternative 2 in

.Year 2015. Applying Henry’s Law to this air concentration would result in an equilibrium water

concentration of 0.027 ug/L. Byard prédicts a concentration of 6.22 ug/L, which is over 200
times larger than the equilibrium concentration calculated with Henry’s Law and above drinking
water standards. Given existing ambient air concentrations of benzene, there should already be
routine violations of the drinking water standard for benzene if the assumptions in the Byard
report are correct. The fact that such violations are not currently detected help illustrate that the
Byard report overpredicts pollutant concentrations, exposure, and risk.
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APPENDIX D

CONCERNS WITH BYARD REPORT STEADY STATE
EQUILIBRIUM ASSUMPTIONS

Introduction

This appendix discusses two problems associated with Byard report equilibrium pollutant
concentration calculations: (1) problems with PM, and (2) problems with VOCs.

" Problem Discussion 1: Conservation Of Mass Problems With Particulate Based Pollutant
" Analysis ’

The estimates of the concentrations of various contaminants within the reservoir are
central 1o the overall assessment. The Byard report assumed that inputs to the reservoir would be
by two paths; 1) the chemicals sorbed to and carried by particles that are deposited in the
reservoir and 2) volatile chemicals that dissolve into the water from the air above the reservoir.

The Byard report reasoned that chemicals sorbed to PM emitted along the freeway would
be carried into the reservoir with the PM deposited onto the maximum reservoir surface. Byard
assumed that although the reservoir level and surface area would fluctuate over time, at some
point within any year the reservoir would be full. All PM that had been deposited on the
reservoir bottom when it was exposed now would-be suspended-in the water. The Byard report
assumed that there would be no reaction, volatilization, resuspension into the atmosphere, or
other losses from the PM depostted on the exposed soil. The Byard report further assumed that
there is no sedimentation, decomposition, or other losses within the reservoir. These are an

unrealistically conservative set of agsumptions.

Accepting all these assumptions, however, the maximum possible concentration for PM
will occur at steady state. This approach must satisfy a simple materials balance over long

- periods of time, such as a lifetime of exposure or even sherter durations. If there is no other

source of a chemical, more cannot be exiting the reservoir than is deposited into it.

The mass rate of PM deposition over the reservoir was projected in the Byard report
using an air model for each of the various freeway alignment alternatives, assuming a mass
emissions rate-of 1.9823 tons of PM emitted per mile of freeway each year. The deposition rate
was then scaled for actual projected emissions rates of 2.42 tons per mile per year in 2000 and
3.51 tons per mile per year in 2015. Assuming that the overestimated emission rates were
correct, which they are not, and using the average outflow from the reservoir, the average mass -
of PM leaving the reservoir per unit time can be calculated using the Byard report water
concentrations. This can be compared with the mass of particles deposited into the reservoir per
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unit time provided in the Byard report by adding the deposition rate from SR 54 to the dlfferent
deposition rates from SR 125 alignment scenarios 1, 2, and 3.

Conservative estimates of contaminant concentration can be obtained by assuming that
the only outflow from the reservoir is water use. In conversations with Dr. Byard and the

- Sweetwater Authority, we have been told that the flow rate of water out of the reservoir is about

23,000 acre-ft per year

The deposition rate for Scenario 2 in the year 2015 is used as an example and is
summarized in Table D-1. For the SR 54 extension, Byard calculated a deposition rate for PM
0f 403 kg/yr. For SR 125 Alternative 2, the deposition rate used was 324 kg/yr. The total
deposition rate for Scenario 2 (sum of SR 54 and SR 125 Alternative 2 contributions) was
727 kg/yr. This represents the yearly input of PM into the Sweetwater Reservoir from the
project. Byard predicts a PM water concentration in the year 2015 of 84.3 ug/L for Scenario 2.
Multiplying this concentration by the yearly water flow rate (23,000 acre-ft/yr) yields an outflow
rate for PM of 2394 kg/yr. This represents the yearly output of PM from the reservoir. Thus, the
assumed particulate mass exiting the reservoir is 3.3 times (2394 kg/yr / 727 kg/yr) the mass
entering the reservoir.

Table D-1. Summary of PM mass balance for Scenario 2 in year 2015.

Column 1 Column 2 | Column 3 Column 4 Column 5
‘ ' PM water PM exiting reservoir at .
Routing Deprate | Dep rate concentration from | outflow of 23,000 acre-ft/yr
(Scenario 2) | (ton/yr) | (kg/yr) Byard report (ug/L) (kg/vr)
SR54 0.444 403 46.7 1326
TAtZ ] 0358 | 324 37.6 1068
Total Values 0.802 727 84.3 2394
4 for Scenario 2 : : e
Mass in/mass 3.3 (Equal to Column 5 divided by Column 3)
out ratio: - . -

It is seen that in the year 2015 the amount of PM mass exiting the reservoir is a factor of
3.3 greater than deposited into the reservoir, an impossibility. The same methodology was used
in the year 2000, yielding a factor of 2.4 overestimate. Concentrations of specific polycyclic
aromatic hydrocarbons (PAHs) deposited with particles were estimated by multiplying the
concentration of the specific PAH in PM by the concentration of PM in the reservoir. Thus, the
particulate associated poliutant concentrations are overestimated by a minimum of a factor of 24
in the year 2000 and 3.3 in the year 2015. In addition, Dr. Byard assumed that some of the PAHs
partition to the gas phase, but those pollutants should then have been treated using the Henry’s

Law approach. For a compound such as phenanthrene, which is semi-volatile, the overestimated

water concentrations are about a factor of 25 too large.
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Problem Discussion 2: Overestimation of VOC'Dcposition Due To Air - Water
Equilibrium / Exchange Problems (i.e., Henry’s Law)

Volatile contaminants may enter the reservoir by dissolving from the air above the
reservoir surface. The maximum concentration for this route, assuming that there is no release of
a volatile compound from the deposited PM and without any transformations in the reservoir,
will occur when the reservoir is at equilibrium with the air. The partial pressure of a VOC in the
air and the equilibrium concentration in the water are related by the Henry’s Law coefficient for
that VOC. The Byard report did not use Henry’s Law to calculate the VOC water

" concentrations. Instead, the report used the same irreversible deposition model that was used for

PM. This is inappropriate, since VOCs do not exhibit the same deposition behavior as particles.

The equilibrium water concentrations of benzene in the various scenarios are presented in
Table D-2. Benzene is a volatile compound that occurs almost exclusively in the exhaust vapor
phase. The water concentrations predicted by the Byard report are also shown. A comparison
between the values shows that the Byard report overpredicts the benzene concentrations in the
year 2000 by more than a factor of 150 and by more than a factor of 200 in the year 2015.

Table D-2. - Estimated concentrations of benzene in the Sweetwater Reservoir resulting
from SR'54 and alternative alignments for SR 125. ~

Byard Report’s Estimate of
Benzene Concentration in
Reservoir, Neglecting Henry’s Law

Calculated Concentration of
Benzene in Reservoir
Accounting for Henry’s Law

2000 2015 2000 2015

(pgl) (ug/L) (ug/l) (ug/L)
Alternative 1 0.02%0 0.0309 4.79 6.83.
Alternative 2 0.0255 0.0272 4.21 6.22
Alternative 3 0.0215 0.0229 3.55- 5.50

Henry's Law coefficient used for calculations: 0.18 mol/Leatm at standard temperature and pressure.
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APPENDIX E

BRIEF REVIEW OF INFORMATION ON RESERVOIRS NEAR HIGHWAYS

Introduction

UCD researchers identified several examples of California reservoirs Jocated near
highways. UCD then contacted reservoir management staff to gather background information
- and to identify available water quality data. Table E-1 summarizes some of the information

collected.
Table E-1. Summary information for reservoirs near major roadways.
Residence Time of | Max
) Drinking Water in | Capacity | Distance to Roadway .
Source Water the Reservoir (acre-ft) (in meters) Monitoring Results
Castaic Lake 1+ year 350,000 | ~100-200m from I-5 | MTBE — average values
‘ (southernend of lake) | below 10 ug/L in 1997
Silverwood Lake .{ ~1 month 78,000 ~150m from Hwy MTBE — average values
. 138 at closest point below 5 ug/L in 1997
Los Angeles ~ 8 days 10170 ~ 180m from I-5at - | MTBE — 11 samples over two
Reservoir . closest point years, all ND
Crystal Springs ~57900 | ~200m from '| MTBE — monitored for a
: - Hwy 280 couple of years, all ND; very
low number of detects for
anything ofher than
disinfection by-products
San Andreas ~ 19000 | ~200m from - MTBE — monitored for a
Hwy 280 couple of years, all ND; very
. low number of detects for .
anything other than
: disinfection by-products
Sweetwater ~ 1 year ~ 28,000, | ~200-to 600m from According to their Annual X
Reservoir ' but SR 125, depending WQ reports, ND for all
operates | on configuration organics tested in the treated
below chosen. water, with the exception of
capacity THMs. THM values
most of averaged 0.073 mg/L (0.1 is
the time standard) in 1998%*

* Trihalomethanes (THMs) are 1ot emitled from vehicles in measurable quanlitics and are largely formed by chlorination of natural
wa(ers for disinfection purposes.
Table Sources Metropolitan Waler District (1998) for Castaic and Silverwood Lake data; Miller (1999) for Los Angeles Reservoir
data; Caskey (1999) for San Andreas and Crystal Springs Reservoir data; Sweetwater Authority (1999) and Byard and Giroux
(1999) for Sweetwater Reservoir.
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Sumimary Discussion of Research

UCD researchers spoke with representatives from the Los Angeles Department of Water
and Power (Los Angeles Reservoir), Metropolitan Water District of Southern California (Castaic
Lake, Silverwood Lake), and San Francisco Department of Water (San Andreas, Crystal
Springs). In general, reservoir representatives did not express concern about contamination from

. motor vehicle emissions; their biggest concern appears to be disinfection by-products

[e.g., trihalomethanes (THMs)].

Most of the agencies interviewed do not test their source water for VOCs. The Los
Angeles Department of Water and Power tested the Los Angeles Reservoir for MTBE
intermittently between 1996 and 1998. All samples were “noi detect” (ND) at a detectlon limit
(DL) of 5 ug/L (Miller, 1999).. ,

Castaic and Silverwood Lake Discussion

In 1997, the Metropolitan Water District of Southemn California tested their source water
for gasoline hydrocarbons to determine the impact of recreational activities on water quality.
Two of the reservoirs tested are near highways. Castaic Lake, which is east of Interstate- 5, and
Silverwood Lake, which is east of I{ighway 138, were tested for MTBE. Motorized water
recreation is allowed at both lakes year round.

Castaic Lake

In the summer months (April through September) the lake is thermally stratified and
recreational use is high. The MTBE concentrations ranged from 2 to 29 ug/L in the epilimnion
(upper layer of the lake). The concentrations ranged from ND to 2.6 ug/L in the hypolimnion
(lower depth of lake). During the winter (when no stratification occurs and recreational activity
is limited), the values ranged from ND to 3.8 ug/L. The majority of the MTBE detected was due
to recreational activities on the lake, especially vehicles with two-stroke engines (e.g., jet skis).
(Metropolitan Water District, 1998).

Silverwood Lake

Silverwood Lake usually has high levels of aquatic recreation. During the summer
recreational period (March through September), the MTBE concentrations in the epilimnion
ranged from 1.8 to 6.9 ug/L and from 2.2 to 4.1 ug/L in the hypolimnion. In the winter, when the
lake is destratified, the values ranged from ND to 1.1 ug/L. Very low levels of Benzene,
Toluene, Ethylbenzene, and Xylene (BTEX) compounds were also detected near the lake surface
throughout the sampling period. (In general, BTEX compounds originate from petroleum
sources.) These compounds volatilize quickly, so they were not considered to be a persistent
problem in the lake (Metropolitan Water District, 1998).

In both lakes, the epilimnion concentrations were higher than the hypolimnion
concentrations during the summer. This was due to the development of a thermocline, which

E-2
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essennal]y isolated the upper layers of the lakes from the lower layers, and the high recreational
activity. In the fall, the lakes become destratified, leading to mixing of the water from the
hypolimnion and epilimnion. The recreational activity also decreases, leading to the lower
concentrations found during the winter months (Metropolitan Water District, 1998).

‘The current action level for MTBE in California is 13 ug/L, and the secondary MCL is
5 ug/L (California Department of Health Services, 1999). Thus, even if the MTBE
concentrations in Castaic and Silverwood Lakes in the winter months are due solely to

-atmospheric deposition, the levels are still below California water quality standards. The low . -

observed levels of BTEX compounds in the {akes is not surprising, since MTBE tends to be more
persistent in water than other petroleum hydrocarbons. MTBE is more soluble than most
gasoline constituents and does not volatilize or biodegrade as quickly (Ofﬁce of Science and
Technology, 1997). : :

Appendix E References

Byard J. and Giroux & Associates (1999) The Impact of SR 125 Vehicle Emissions on the
Sweetwater Reservoir. Prepared for the Sweetwater Authority, April.

California Department of Health Services (1999). California Drinking Water Standards,
Action Levels, and Unregulated Chemicals Requiring Monitoring,

Caskey, P. (1999) San Francisco Department of Water - Water Quality Laboratory, personal
communication.

' Metropohtan Water District (1 998) Methyl Tertiary Butyl Ether Monitoring Program at the

Metr opolztan Water District of Southern California.

Miller G. (1998) Los Angeles Department of Water and Power - Water Qualxty Office, pPrsonal
communication,

Office of Science and Technology (1997) Interagency Assessment of Oxygenated Fuels.
Washington D.C.: Office of Science and Technology, National Science and Technology,
Executive Office of the President of the United States.

Sweetwater Authortty (1999) Annual Water Quality Report 1998.

Tahoe Research Group (1998) Sources, Fate and Transport of MTBE in Sierra Nevada Mulnple
Use Lake.
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. STATE OF CALIFORNIA - BUSINESS, TRANSPORTATION AND HOUSING AGENCY - GRAY DAVIS, Govemor

DEPARTMENT OF TRANSPORTATION -
DISTRICT 11

P, 0. BOX 85408, M.S. 25

SAN DIEGO, CA 92186-5406

PHONE: {618) 688-6136

FAX: (619) 688-3192

September 4, 2001

Mr, John H. Robertus
Executive Officer
San Diego Regional Water Quality Control Board
9771 Clairemont Mesa Boulevard, Suite A.

San Diego, CA 92124-1324

Dear Mr. Robertus:.

This correspondence is in reference to
Certification dated April 24, 2001, issu
project in San Diego County (File No

the ‘Clean Water Act Section 401 Water Quality
ed by your office for the State Route 125 South
99C-133). Specifically, it is to inform you of

activities performed pursuant to the Special ‘Condition listed on Page 2 of the Water

Quality Certification which states, “C
deposition study that will include the S%

In a recent letter we received from the
which was also copied to you, we were
air quality monitoring program. Its

altrans ‘shall promote and pursue a regional air

vestwater Reservoir Airshed.”

Sweetwater Authority (SWA) on June 15, 2001,
invited “into a partnership” involvingthe SWA’s
uggests that doing so would fulfill the Special

Condition noted above. Although we do riot believe the Special Condition requires our
participation in SWA’s air monitoring program, we want to make you aware of the

substantial efforts we have participated

in‘to date that do address the Special Condition:

The California Depaxtmént of Transportation (Department) has a long history of
addressing the issue of air pollutant deposition in the vicinity -of the Sweetwater

Reservoir. Beginning in 1997 when th
the impacts of SR 125 vehicle emissio
air and water quality scientists from th
comment on the reports. The Univer
with Department staff in several mee
The team produced a report in' July

Emissions and the Sweetwater Reservoir,” which concluded that the latest SWA report-

. SWA -submitted its first of two reports assessing
ns on the Sweetwater Reservoir, we worked with
& University of California at Davis to review and
sity of California, Davis team participated along
ings with SWA representatives and consultants.
' 1999, “Proposed State Route 125 South Air

~ overestimated health risks and offered no compelling evidence to suggest that air

- pollution from SR 125 would pose a health hazard to Sweetwater Reservoir users. We-
concluded that if the issue was to be pursued further, it should be considered only on a
regional basis and not at a project-specific level. A copy of the report and other
supporting materia] was provided to your staff and Board during the consideration of the
Section 401 Water Quality Certi‘ficatioﬁ for the SR 125 South project in December 2000,




Mr. John H. Robertus
September 4, 2001
Page 2

Subsequent to the University of California, Davis report, the Department enlisted the
support of the regional planning agency, the San Diego Association of Governments
(SANDAG), to coordinate a series -of meetings involving federal, state, and regional
agencies with expertise in the fields of transportation, air quahty, and water quality to
assess the relationship of urban air quahty to health risks from drinking water. A series
of three meetings were convened on October 20, 1999, December 8, 1999, and
January 20, 2000, at the SANDAG office in San Diego. Meeting participants included
" representatives from the San Dmcrq Air Pollution Control District, the California
Department of Health Services, the San Diego County Water Authority, the Metropolitan
‘Water District of Southern Ca.hforma the City of San Diego Water Department, the
United States Geological Survey, and the Sweetwater Authority. In addition, Art Coe

from your office attended the meeting on October 20, 1999. The meetings resulted in the

establishment of a working- group to decide if further study/research was warranted and,
if so, to develop a plan or scope for the research. The working group determined that
additional expertise in the areas of water quality and health risk assessment was needed
and that several additional state agencies should be involved to properly assess this
subject. As a result, a meeting hosted by the California Environmental Protection
Agency was held -on March 23, 2000, in Sacramento to consider the issue further.
Attending ‘was a select group of technical specialists representing the Office of
Environmental Health Hazard Assessment, the California Air Resources Board, and the
California Department of Health Servmes Mr. James Bennett of the State Water
Resources Control Board was also present. The meeting resulted in no further action.

" ‘We believe that the efforts of our Department, as described, fulfill the requirements of the
Special Condition; and we do not intend to accept the invitation from the SWA to
participate or fund their ongoing monitoring efforts at the Sweetwater Reservoir. It is our
. belief that the consensus ‘of the agencies involved was that further study/research on this
issue was not warranted. Fowever, should that consensus change, we would remain a
willing participant in any further efforts by .an appropriate multi-disciplinary team of
technical specialists to consider the |issue of airborne pollutants on drinking water
reservoirs, including ‘the Sweetwater Reservoir, as long .as the approach is regionally
based, and not project specific.

Should you have further questions, please do not hesitate to contact me.

-Sincere //Mwwx\

CHARLES “MUGGS” STOLL

Deputy District Director , be: Brian Smith, HQ Planning

Environmental/SR 125 Tollway Project Manager  ° Mike Brady, HQ Env
Bruce April

¢ Mr. AlR. Sorenson, SWA - Susanne Glasgow

Mr. Eric Pahlke, SANDAG- Cid Tesoro
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LAW QOFFICES OF DON DETISCH .
Donald W. Detisch, Esq. (SBN 47675)
110 West A Street, Suite 750

San Diego, California 92101
Telephone: (619) 515-1140

Facsimile: (619) 235-9100

Attorneys for Defendants Sweetwater Authority

'SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO |

CASE NO.: GIC 838118-1
{c/w GIC 838119-1;
GIC 838120-1}

THE PEOPLE OF THE STATE OF CALIFORNIA,
acting by and through the Department of .
Transportation, '

Parcel Nos. 32142; 32144;

Plaintiff, 32152

TRANSMITTAL OF

SECOND REVISED
STATEMENT OF

VALUATION

SWEETWATER AUTHORITY, and DOES ONE
through FIFTY, inclusive,

Judge: Steven R. Denton

' Department:-73

Action Filed: Nov. 23, 2004
Trial Date: April 6, 2007

Defendants,

bvvvvvvvvvvvvvvvvvvvvvv

TO: ALL PARTIES AND THEIR ATTORNEYS OF RECORD:

Transmitted herewith is the Second Revised Statement of Valuation filed herewith for

and on behalf of Mr. Kenneth Keagy. Since the filing of the Original Statement of Valuation and |-

First Revised Statement of Valuation, the U.S.G.S. Service, a federal agency, has refused to

allow Dr. Michael Majewski to testify and who was listed in the referenced statements.

WAAClienis\Sweetwater Authority\Pleadings\Exchange of Experts and Valuation Data\Second Revised Statement of Valuation.wpd

TRANSMITTAL OF SECOND REVISED STATEMENT OF VALUATION
: 1

)
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Sweetwater has designated Mr. Michael McGuire and Dr. Rula Deeb to testify as expert.
witnesses. Dr. Deeb and Dr. McGuire have already been deposed by Plaintiff, which 1s aware of
Mr, Keagy’s reliance upon them. This was specifically expressed in Mr. Keagy’s Declaration of
March 5 th 2007 ﬁled in connection with Cal Trans Motion in Limine to exclude evidence. Mr.
Keagy is available immediately for a further deposition if Plaintiff so desires. Defendant will

waive formal notice and any statﬁtory notice period. To schedule his deposition, Plaintiff should

call (619) 515-1140 immediately.

Datedmw&\zali Zenn7 LAW OFFICE OF DON DETISCH

By

Q
—/V" g

=7
Donald W. Detisch, Esq., Attorney for Defendants,
Sweetwater Authority

WAAClients\Sweetwater Authority\Pleadings\Exchange of Expents and Valuation Data\Sccond Revised Statement of Valuation.wpd
TRANSMITTAL OF SECOND REVISED STATEMENT OF VALUATION
v .
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SANDIEGO SUPERIOR COURT CASE NO.: GIC 839120

County of San Diego v. Sweetwater Authority

SECOND REVISED STATEMENT OF VALUATION DATA

» Name: Kenneth A. Keagy, MAI
Address: 8321 Lemon Avenue, La Mesa, CA

The conclusions of fafr market value and just coihpensation expressed herein are based
on all currently-available information, including revised Caltrans R/W maps received by Keagy -
Real Bstate on November 10, 2006. Should additional, pertinent inforthation become available

from studies, plans, desigus, expert testimony and other similar sources during the discovery and =~
- litigation preparation process, such néW information will be considered in the appraisal process.

The conclusions of value below, therefore, are potentially subject to change either upward or
downward. - .

The following opinions include severance damages for the past and anticipated future
costs of air and water quality monitoring stndies relating to SR-125 jmpacts to Sweetwater
Regervolr. The air and water quality studies mitigate the diminution in value that would
otherwise occur by effectively preserviug the ability of Sweetwater to bring & defensible legal
claim against Caltrans in the future should a causal link between the freeway and the magnitude
of the water quality degradation be precigely and/or conelusively confirmed. For this reason, the
opinion of severance damages only includes the cost of the air and water quality studies, but
does not include the diminution in value that would occur absent the studies, Should the court
determine that Sweetwater cannot effectively preserve its right to bring 2 future legal ¢laim
against Caltrans for water quality degradation, and that the water quality issue must be
adjudicated in the surrent litigation, I will opine that the diminution in value, or severance .
damages, i3 $24,589,505, :

The following opinions of value presume acceptable design/build solutions to the
outstanding access, pipeline protection, drainage, flowage, trail, fencing and security issues
outlined in Section A (West Parcel - 32152) of atfached Exhibit A. The opinions below presume
that the grant of property rights to Caltrans will be subject to a reservation of easement rights to
Sweetwater Anthority for vehicular access, general utility, and flowage rights. The opinions

below presume that all obligations and commitments of Otay River Constructors and San Diego .

Expressway LP to Sweetwater Authority set forthi in the Agreement For Protection Of Water

~ FPacilities (dated September 23, 2004) will be honored.

Subject to the above caveats, if called, I will testify to the matters and opinions set forth
in subdivisions (A) and (B) herein. :




,

(A)

(B)

1. Fair Market Value of Larger Parcel:
2. Value of Patts Taken: ‘

R/W Parcel 32152: $174,418
3. Amount of Severance Damages:
4, Amount of Benefits:
5. Total Real Property Compensation:
6. Amount of Other Compensation:

Basic Data and Opinions: -
1. Estate or interest valued:

2. Date of Valuation

3, Opinion of Highest and Best Use .

4, Zoning of subject property
5. Opinion of probability of zone change

6. Description of Larger Parcel

7. Market data is attached hereto
as Exhibit C and incorporated herein.

8. Studies

i Depreciated Replacement Cost

a. Cost of reproduction or

replacement of improvements .

'b. Amount of depreciation
¢. Method of caloulations

used to detetmine depreciation

ii. Capitalization

$300.000,000

38 5

$ 3.476.520
None ‘
$ 3.611.835

None

Fee Sitple, subject fo access.
utility and flowage casement

Ieservations
November 23, 2004

reservoir/dam with treatiment
plant and water transmission
gystem

S50, County

Absent reservoir use,
probable change to low-
density residential zoning

 Sweetwater Authority

reservoir-related parcels
totaling 1.754.77 acres (see
Exhibit B for list of APNg)

$293,000.000
$_36.250.000

Professional judgmc—mt
Not applicable
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(C) My opmjon is based in part on the opmlon of:
1. Name: _James Smyth -
2. Address Sweetwater Authority. 505 Garrett Ave., Chula Vista 91912
'3, Business, occupation or profession: _Engineering
4, Subject matter of opinion: _Engineering issues, cost to cure

5.Name: _Michael J. McGuirc‘-: PhD. PE

6. Address 1821 Wilshire Blvd.. Suite 302, Santa Monica, CA 90403
~ 7. Business, occupation or professjon: »Bnyi'r‘onm@nfqa}' Consultant & Engineer

8. Subject matter of opinion: _Water Quality Bnpineering & Costs

9. Name: _Rula Degb, PhD

10. Address 2000 Powell Street, Snite 1180, Emaryvﬂlc, CA 94608
11, Business, occupation or profession: Environmental Consultant

12. Subject matter of opinion: _Water quality

I, Kenneth A. Keagy, have read the above statement of valuation dats and it fairly and

correctly states my opinions and knowledge as to the matters stated therein

&Wﬂ% ﬂ 3/ 2‘?’/&7

Signed Dated




EXHIBIT A
SR-125 PROJECI‘ COMMENTS TO 100% PLANS BY SWEETWATER AUTHORITY




Comments to 100%55% Plans and-BridgePlans by Sweetwater Authoriry

SR 125 Project

ot et h e July 22,2004 - o

(Modified July 26, 2004)
Modified December 7, 2004

Qlodiﬁed June 28, 2005 including comments received from ORC dated Jupe 15,

: 2003)
(Updated June 12, 2006)

A. West Parcel -32152

I. Fencing/Security

al

. femain (at south end of SWA property)?.Need clarification on locatigy of ™ = * ="

b.

Per ORC, design pending for relocation of existing fencing to new right-of:
way east of bridge. Gate would be needed at new propetty line between '
 Caltrans and SWA. Also, Plans now reflect existing gate and fencing to

fencing and eates. This is subject to discussion with County of SD and
proposed trails. See 2b.

Need discussion with Caltrans as SWA needs 7/24/365 access,

2. Maintenance/Access/Trails ,

a.

'Need to define design for both SWA vehicleg and treils (e.g., split rail fe;lceu o

Plan notes that access road (Now denoted as “MA 1) as an "existing trajl "
No legal trajl exists on Sweetwater property, Plan should note thig correctly as
& “proposed trail.” THIS iS A CRITICAL DISCUSSION POINT. THERE I8
NOLEGAL TRAIL ON SWA PROPERTY. HOWEVER, ROAD CAN BE
DESIGNED TO ACCOMMODATE TRAIL USE, SEE NEXT ITEM
[Recnlieniim ey o d o -."5..._;;_;-;_.._'.. 0 0—fmot
5 tde). Do not understand how the Plans show

Sseparating traffic and trail) for use on “existing trail” (Formerly HT 11).
FEIR/S did not address SWA comments o this issue.

New trails HT 5-&-18 4 within SWA property. Understood that SWA to deed ,
land to Caltrans,

o f

e e

Aafar o noima 07 e YW P TPTOTTTI » PR FOUE | Rea mrfmall
AN LTI UU!J‘J NI IGITCT OO v \JUU{‘IIJ 2P ¥1MTs [2Y74% @ R w =) = -
Understood that Conduit Road between San Miguel Road and beyond the
existing gate (squth end of SWA property line) will be open during
construction for trai] use as well as for construction traffic by ORC. Gate

meeds to-be closed and locked when no eonstruction activity by ORC and its *~

subcontractors, This is generally understood ta be after work is completed at
end.of weekday, weekends and holidays. "~ '

Still need a separate meeting with County of San Dicgo Parks and Rec. to
discuss trail issues in more detail, Issues are not resolved,

Per 2e above there is no protection for the 36" pipeline located in Condyit
Road from heavy construction traffic (larger than one ton), This is located
south of the existing concrete pratection already installed (generally between




SR 125 Sta. 190 and 194), %eed-qﬁ—ﬂﬁéeﬁ&fmﬁg-eﬁmwms&e

) : a SRS ; 3 S-EOmments
W&Hﬁewﬁwfep&%p%ﬁww‘derstoodfmm ORC that no .

- .+ heavy equipment ldrger than one fon will be Using Conduit Road where 367
) pipeline is unprotected.

Ll." LA™ H ﬁ.f\ni“h
totat—~basehne OIS

b. False work for bridge decking needs to allow a minimum 20-foot open
corridor for both pipes, Ne—plﬁﬁs-feeetv*ed-e&d : : fevw and-ap

ingress/egress-to-Bweervater-Damr-Need-7/04 5-treeesy > Plan reviewed and
- approved with monitoring conditions, SWA held harmless to falsework failure
due to pipeline failure or flooding via spill from Sweetwater Dam.
¢. All parties need to understand fthe seriousness of losing either of these
pipelines, This is especially critical betweep, May 15 and October 15. Treated
_ water availability in summer or warm weather Is of great concern. SWA
y pumps raw water from Sweetwater Reservoir for treatment in summer, Logs -
D of either pipeline or 42" upstream of the 36"/42" wye requires Sweetwater to
contact other agencies for emergency supplies through existing emergency
' connections. However, the flows are sj gnificantly less than what may be
o - meeded if these lines need to be taken ont of service due to damage, Ag
) ' ' . ntitigationa) ~H } Por-30%aype n
" esisting42%pipeline i Line wouldbe ity r30tdiameter-and-ean-be

T et el A AN e A e Sy-gatnnctian-ta M, ro - n.
@Pu‘ moterar-and Loy Pun.auauuﬂu LGV IECRTY-cotection-te -vh-:y S1IOan THege
cErie W .

transarssion-pipeline in-BonitaRead-te-Sweebwate F‘S‘Eﬂ"iﬁ‘ﬂﬂg‘grs—-pip‘ “pipeline:
S I;.V .‘A‘ O eeﬁ. taet ef. Efi Ot ﬂiiﬁ o . ‘

- : = &%feaﬁ‘l’f’f‘%ﬁ“pdwe-&em-ai-l.eq& S ipment:
d. Permanent crossing protection needed on 36" due to new access road {re
torti T MAL Thisis = changed conditjon to ,
the 36” pipeline not addressed in past. Mitigation required to protect. No
design received to date. ' ‘ ,
- €...Project has impacted alignment for future 36" pipeline in vicinity of bridge.
- Will discuss with Caltrans regarding permanent easements needed to SWA -
.. standards, : A
f.  Grading sheet G-10 reflects £i] over existing 36” pipeline, Moy fill or ‘
 pipeline to mitigate, Also, surface drainage ovor 36" pipeline and MA 1. How -
will road and ground surface over pipeline be protected from erosion?




g Does ORC have survey data for actual location of SWA 36" and 427 pipeline
based on SWA mark outs in field? [f yes, may SWA have a copy of the data -
- v {etgctronically preferred). R e, '

4. Other~ " S

72 PO e K H M DN T . L Y AA Bldatyania mat o 2 Ty 1 - '
b. Pesderbuildineianet HIpRceEDut-teeess-l-impeeted-—Relosate strneture
. . .

¢. Haz material response plan needed per FEIR/S request by SWA. Nat

- addressed in latest comments. '

6—Blesting-requirementsnot Ally-rddressed—Need-clariGention-on blasting-plen:
threshold-and-sehedule: ‘

¢. Drainage improvernents conflict with 12" and 42" op Quarry Road? Need

. .better plans. Conflict with easement for 42" RECpians not-réecived-ig

~ Information received May 30, 2006. SWA staff evaluating,

f. Request copy of drainage study. Not addressed in latest comments,

PR § 0.2 § ST P
F-g

Treilitn e N alo amel e A o s b sopamy bl ey 211 -:\.w‘.:nn fipy o
AT ‘NHH‘LV UHL.IL)’ ANCTOCIOTION < EbLNbLI\VLLD e W LU UJ’ [* 24} k.’m LS e wy o

eonditions-herein-noted-

.
RVV.CR M. s
e - -

i, Nead easement from Caltrans for access, exjsting and future pipelines,
maintenance, ete,, within proposed Caltrang property plus within portion of
existing and proposed road sew ( formerly HT 11). SWA will define needed
right-of-way/ casement. '

e ; ow-in-near-futirer Status of updated

. ) .bridge plans? ' - B

k. Landscape and irrigation plans? Service by which agency?

L. Where.are Drainage shects? ’

m. Grading sheets G-22&723. Drainage and grading over 42" pipeline. Move fll
and protect ground surface where pipeline is locatad, '

B, East Parcels-32142 & 32144

1. Fencing/Security ,
a. Need clarification on whether the new 6 feet high chain link fencing will have

- barbed wire (vertical alignment acceptable), -

¢. Current plans do not show new trails HT 2 and HT 5; therefore, assumed no
longer in design. Comment relating to FEIR/S {ssue is not relevant in context

of allowing access to SWA property without its approval,




8. "Old Summit Road" is not an existing trail. Modify not to read “

3. Other

d. Need understanding on what temporary vs. final fencing will be installed.

Assumption {s new trail and fencing installed prior to taking old trail out of
., Service, See Item 2a. Please define RFC, Pl

e. Need better transition for vehicles between HT! and existing trajl at east end
of SWA property (@ Sta HT] 12+06), Plans have not addressed this.

2. Maintenance/Access/Trails '
a. e@ﬁm-mﬂwew&e%%ﬂwﬁeﬁﬁd&e&#ﬁ&% _
R@WR&S@JH&OMGHHH}&MWMW&&ES%W %
fer istimg-trat-s-ineerreet: Do Plang reflect slope away

from reservoir, Where is point of discharge on Plans? Bestgn-traitongouth
side-efferee? Understood that new trail will be built prior to existing trail

taken out of service to eliminate threat of public not obeyi g temporary traj]
closure signs proposed by ORC. :

b. Design for SWA vehicle transition from east end of ne

SWA property) to existing trail heading north. Not add
" comments, _ .
¢. Eliminate new tra{ls HT] (east end only) endHTs as new

ressed in latest

~ allowing access to SWA property without its approval,

Fond

o ta e /)

' ° .
A D 1a] 1 OnRm 7Y O .k P &
Cr—rroviae-toain IR TCCWHE Ccr_p:y Oeiiei-sent-4
.

£ WWWW ssplitrail

] ' proposed '
tra1l.” Design traveled road for two-way traffic plus accammodate trail use,

- Need to better understand design for SWA use, Caltrans maintenance access
to drainage basin and trail use, Not addressed on Iatest comments.
h. Need understanding of des; gn of Summit Road and width for traffic and trails,
- Not addressed in latest comments, . o
i. Still need a separate meeting with County of San Diego Parks and Rec. 1
discuss trail issues in more detail, Tssues are not resolved. '
Need easernent from Calrans for access, pipelines, maintenance, etc., within
new Summit Road, Replaces existing easement in existing Summit Road.
SWA will define needed tight-of-way/easement. '
k. Understand existing trail easement legal description wil] be developed by
Caltrans.and recorded for HT1, , s o

.

8. Proposed 16" PVC (SM1) in San M{
shown on Plans (U sheels?). To be ;
SWA at least 50 days in advance fo
30 days in advance for specific con

guel Road and Summit Road by SWA not
nstalled by SWA, Need ORC ¢q contact

r preliminary window of construction and
struction start date, A minimum of 30

ans have notbeen Teceived 1o date,

w trail HT] (east end of o



- \ S ‘c. 12" ACP drain pipe south side of Southdike. Al

calendar days is needed to complete the work, A preconstruction meeting is
’) also required with ORC at least 10 calendar days in advance of construction.
e b. SWA has interest in acquiring property east of Thorh st pardel. 'Will discuss
with Caltrans. L

low for drainage. Need to
reflect on Plans, , »
Status of irrigation scrvice of freeway by Otay in SWA service area,

e. Haz material response plan needed per FEIR/S request by SWA. Not
addressed in latest comments,

E la?:n ’ I;E-I'i R ! E‘ A - l ) ’ ; ” 1l E

8. Resolution needed on recent discussions between and amon
of SD and Sweetwater on Sweatwater landfill.

h. Need easement from Caltrans for access, pipelines, maintenance, ete., within

new.Caltrans property. SWA will define feeded right-of-way/casement.
1. Where are Drajnage shects? :

g Caltrans, County

- ) Ihengr\gen\Route 1 25\Unilitles\ 100%cammenis
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EXHIBITB
" COUNTY ASSESSOR PARCELS
'CONSTITUTING THE LARGER PARCEL

APN ACRES
579-140-22 2.27
580-010-08 30,94
580-010-09 | 4.16
584-200-56 1.40
584-200-57 1.78
584-572-23 2.94
584-100-52 3.12
585-100-15 (por) 694
SRS 160504 o 2126
585-160-09 | 8.19
585-160-13 5.28
585-160-14 ‘ 5.26
585-160-15 97,02
585-161-01 119.25
585-161-03 184,09
585-161-04 1,087.45
585-170-06 & 07 (por) 33.96
585-170-04 6.82
585-170-05 4034
585-170-17 22.35
585-170-18 69.36
586-060-10 0.59

Total 1,754.77
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County of San Diego v. Sweetwater Authority
SDSC Case No. GIC 838118-1

PROOF OF SERVICE

I, Amy Brownfield, am employed by the Law Offices of Don Detisch which is in the County
of San Diego, State of California. 1am over the age of 18 and not a party to the within action. My
business address where the mailing occursis 110 West “A” Street, Suite 750, San Diego, California
92101. I further declare that I am readily familiar with the business’ practice for collection and
processing of mail with the U.S. Postal Service this day in the ordinary course of business.

On March 29,“2007, I served the foregoing document(s) described as:
TRANSMITTAL OF SECOND REVISED STATEMENT OF VALUATION

“on the interested party(ies) in this action by placing a true copy thereof enclosed in a sealed
envelope(s) addressed as follows:

SCOTT FRIDELL, Assistant Chief Counsel
State of California Department of Transportation
4050 Taylor Street, MS-130

San Diego, California 92110

Via Facsimile & Via U.S. Mail

JIM SMYTH : ' .
505 Garrett Avenue ‘ A '
P.0. Box 2328

Chula Vista, Calilfornia 91912

Via U.S. Mail Only

XX MAIL I placed for collection each such envelope for mailing with the United

] States Postal Service. I know that each such sealed envelope was sealed

' and deposited with the postage thereon fully prepaid in the United States
Postal Service on the same day this declaration was executed in the

ordinary course of business.

XXX FACSIMILE Icaused the above-referenced document(s) to be transmitted by facsimile
transmission to the above-named persons at the above-referenced facsimile

telephone number(s). Attached to this declaration is a facsimile
“Confirmation Sheet” confirming the status of transmission.

PERSONAL I personally served the foregoing document(s) on the.intereste.d' parties .
indicated above. ,

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct. Executed on March 29, 2007, at San Diego, California.

y Browpfidld

WAClients\Sweetwater Authorit\POS\POS 03.29.07 2nd Revised Statement of Valuation.wpd
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1AW OFFICES of DON DETISCH

| Attorney at Law
Donald W. Detisch, Esq. 110 West A Street, Suite 750
Tnckic Ni Mhartin, Esqg. San Dicgo, California 9210}
Tanya Shome, Bsq. ' ‘ Tel. (619) 515-1140
Fax (619) 235-5100
e-mail: Grm@detischlaw.com
) FAX TRANSMISSTON COVER SHEET
- DATE:  March 29, 2007
‘To: Scott Fridell
Fax: (619) 688-6905

RE: The People of the State of Califoriia v Sweetwater Aﬁthorigg
San Diego Superior Court Case No. GIC 838118-1

Sender:  Amy Brownfield, Assistant to Don Detisch, Esq.

Please find attached hereto Defendant"s Transmittal of Second Revised -
; Statement of Valuation.

XX Original to follow via First Class Mail
Th}i]s transmission is the intended ORIGINAL
Other:

YOU SHOULD RECEJVE 15 PAGE(S), INCLUDING THIS COVER SHEET.
IFYOU DO NOT RECEIVE ALL OF THE PAGES, PLEASE CALL (619) 515-1140

) o ) ] CONFIDENTLAL ATTORNEY-CLIENT COMMUNICATION;
Exs_facmmx_lc transmiteal may contain t:un_ﬁdcn_n_u_I nformation protectsd by allomey-client privilege, of 1t may conluin an attamey-work product,
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_of D. Eisinger 12/6/06
‘R. Johnson, CSR 12032

UC DAVIS - CALTRANS AIR QUALITY PROJECT

Department of Civil and Environmental Engineering Caltrans Environmental Program, MS-32
University of California, Davis 1120 N Street
Engineering ill, Room 2001 P.O. Box 942874
One Shields Avenue " Sacramento, CA 94274-0001
Davis, CA 95616-8762

(916) 653-0158
(530) 752-0586 FAX (916) 653-1447

Fax: (530) 752-7872 _ : TDD (916) 654-4014

MEMORANDUM

March 7, 2006

TO: Muggs Stoll, Caltrans District 11

CC: Mike Brady, Caltrans Headquarters

FROM: Doug Eisinger, Deb Niemeier '

SUBJECT: Report on Progress to Pursue an Air-to-Water, Cross-Media Research Project

This memorandum provides a summary of our efforts to assist Caltrans with research related to
the potential for air pollution to deposit onto water bodies and affect water quality.

Background

U.C. Davié (UCD) has worked with Caltrans since the late 1990s to evaluate air pollution

deposition on water bodies. In 1999, we completed the study, “Proposed State Route 125 South

Air Emissions and the Sweetwater Reservoir: A Review of Recent Reports Sponsored by the

o

Sweetwater Authority.” At that time, iye concluded that project-level air emissions would have a

negligible impact on a nearby drinking water reservoir. We recommended that if there was
interest in evaluating the relationship between air pollution deposition onto water bodies, and

resulting impacts to water quality, that such analyses be conducted at the regional scale to better

account for total air pollutant deposition.

Following completion of the 1999 report, UCD worked with Caltrans and the San Diego
Association of Governments (SANDAG) to coordinate three meetings involving federal, state,

and regional agency statf with expertise in transportation, air quality, and water quality. Meeting

. participants discussed how to assess the relationship between urban air quality and health risks

from drinking water. The meetings took place on October 20, 1999, December 8, 1999 and
January 20, 2000 at the SANDAG office in San Diego. In addition to UCD, Caltrans and
SANDAG, participants included representatives from the San Diego Air Pollution Contro]
District, the California Department of Health Services, the San Diego County Water Authorlty
the Metropolitan Water District of Southern California, the City of San Diego Water

Department, the United States Geological Survey, and the Sweetwaler Authority (the operator of

the Sweetwater Reservoir in San Diego County). Also, a representative from the San Diego
Regional Water Quality Control Board participated in the October 20, 1999 meeting. The
meetings resulted in the cstabllthumt of'a working group to decide if further research was

warranted.
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As a result of the October 1999 through January 2000 meetings, an additional meeting was held
in Sacramento on March 23, 2000 to consider the issue further. The California Environmental
Protection Agency hosted the March 2000 meeting. The meeting involved the Office of
Environmental Health Hazard Assessment, the California Air Resources Board (CARB), the
State Water Resources Control Board (SWRCB) and the California Department of Health
Services, in addition to Caltrans (UCD did not participate). At that time, there was insufficient
interest to generate a specific proposal for follow-up action, and the group did not meet again.

During this time period, the U.S. Geological Survey (USGS) implemented a field study at the
Sweetwater Reservoir to monitor air and water quality. The USGS effort focused on gathering
data to determine whether completion of the SR 125 project would have any observable effects

on air or water quality at the reservoir.
Recent UCD-Caltrans Efforts to Pursue Support for a Cross Media (Air-to-Water) Study

Over the past two years, UCD has taken several steps to help Caltrans further explore whether
support exists in the research community to evaluate regional-scale air-to-water pollutant
deposition problems.

1. UCD discussed the status of research at the Sweetwater Reservoir with the USGS, to better
understand the scope of the ongoing research they are conducting.

2. UCD developed a research proposal, with SANDAG's assistance, to address regional-scale
cross-media impacts from on-road mobile source emissions. We designed the proposal to buﬂd
‘upon and expand the USGS work. A copy of the research proposal 18 attached

3. UCD shared the research proposal with the Transportation Research Board (TRB)
Transportation and Air Quality committee (ADC-20), at the committee’s June 2005 summer
research meeting. The Transportation Research Board is a division of the National Research
Council (NRC; the NRC serves as an independent adviser to the federal government and others
on scientific and technical questions of national importance; the NRC is jointly administered by
the National Academy of Sciences, the National Academy of Engineering, and the Instltute of

Medicine).

4. Via TRB’s ADC-20 committee, we asked TRB staff to see if the proposal could be
considered for funding by the National Cooperative Highway Research Program (NCHRP).
NCHRP works with representatives from state Departments of Transportation across the U.S. to
identify and fund research nceds of national significance. The feedback we received from the
ADC-20 committee chair indicates that the proposal as written did not gamer sufficient interest
~ for NCHRP. TRB may contact with us with suggestions on how to redesign the proposal to

attract further interest; however, as of this date, we have yet to receive TRB suggestions on how
to modify the proposal to attract additional interest.

In February 2006, CARB and the SWRCB held a public workshop to discuss air pollutant
deposition, stormwater runoff, and impacts to water bodies. UCD did not participate in the

ro
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February meeting; however, it is our understanding that Mike Flake attended to represent the
Caltrans stormwater program. It is also our understanding that, at the February 2006 workshop,
CARB and the SWRCB announced their intention to inventory pollution sources and develop a

plan to reduce pollutant deposition. Given the recent interest in these issues, it may be possible .

that CARB or the SWRCB would consider including the Sweetwater watershed in their
upcoming research efforts. UCD is currently providing assistance to Caltrans in contacting
CARB and SWRCB to determine what interest, if any, either agency has at this time in the
research proposal we have developed. '

Attachment: Cross-media research proposal to “Evaluate Regional On-Road Mobile Source Air
Emission Impacts on Drinking Water Reservoirs™

(U]
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Attachment: Research Scope of Work Shared with TRB During 2005 é

National Cooperative Highway Research Program (NCHRP): Project Proposal
—-——-/

Proposing Agencies
California Department of Transportation, San Diego Association of Governments

Project Title .
Evaluate Regional On-Road Moblle Source Air Emission Impacts on Drinking Water Reservoirs

Project Description ‘
Research is needed to understand how regional on-road mobile source air emissions affect the

quality of drinking water reservoirs. Managers of the Sweetwater Reservoir in southern
California (San Diego County) have expressed concern that mobile source-related air emissions
could deposit onto the reservoir and contaminate drinking water supplies. Various California
agencies have reviewed the Sweetwater Reservoir situation, and have determined that air
emission impacts from a single roadway operating near the reservoir would be negligible
compared to any impacts that might result from regional air pollution. What remains unclear is
whether, at the regional scale, urban air pollution poses a threat to consumers of reservoir-
supplied drinking water.

This research is envisioned to be performed as three sequential work phases, with completion of
the second and third phases being contingent upon the results from the prior work phases. Phase
1 would be an initial data collection and scoping effort. The Phase I goal is to determine whether
scientific evidence supports further investigation into the relationship between regional-scale
mobile source air emissions and the quality of reservoir-supplied drinking water. The U.S.
Geological Survey (USGS) has been investigating the issue at the Sweetwater Reservoir, and the
Phase 1 work effort would include a review and analysis-of USGS-collected data. In addition,
Phase I would include a brief literature review, collection and analysis of related and readily
available data, and a determination of whether further research and analysis is deemed necessary.
The concluding Phase I determination shall be made jointly by the research team and a technical
project review panel assembled by NCHRP to act as study peer-reviewers. If the research team
and the peer-review team agree that further investigation is merited, Phase II will commence.
The Phase 11 goal would be to develop and implement necessary short or long-term data
collection. - The initial task of Phase Il would be to establish study sites, one of which is expected
to be the Sweetwater Reservoir in San Diego County. Data collection, including retrieval of any
needed air and water quality samples, would take place at appropriately selected sites to enable
the research team to identify whether regional-scale air pollution adversely affects drinking
water, under what conditions such adverse affects can occur, and what portion of those affects
can be attributed to on-road mobile sources. If Phase Il results in measured adverse impacts,
Phase 111 would commence. The Phase 111 goal would be to forecast how any observed Phase 11
impacts would be cxpected to change over time given forecasted changes in air emissions.

Any work conducted should distinguish between contaminants that have deposited onto a water

body from the air, and contaminants introduced into the water body via other means. For
cxample, motor vehicle air emissions may contain methyl tertiary-butyl ether (MTBE) if vehicles

o 057




( ) are fueled with gasoline containing MTBE. However, motor boats fueled with MTBE-
) containing gasoline have released MTBE into reservoirs, and leaking underground gasoline
storage tanks have deposited MTBE into water supplies. Researchers need to distinguish
between contamination resulting from air deposition or other contamination routes.
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