
REGIONAL WATER QUALITY CONTROL BOARD 
NORTH COAST REGION 

SETILEMENT AGREEMENT AND MUTUAL RELEASE · 

· THIS SETTLEMENT AGREEMENT AND MUTUAL RELEASE ("Agreement") is made 
and entered into by the Assistant Executive Officer of the Regional Water Quality 
Control Board, North Coast Region and his Prosecution Team, ("Prosecution Team") 
and the California Department of Transportation ("Caltrans"} (collectively the "Parties") 
with reference to the following facts: 

RECITALS 

1. This Agreement is entered into by the Prosecution Team and Caltrans to resolve 
by ,consent the alleged failure to report discharge violations occurring · at the 
Confusion Hill Bypass .Construction Project ("Project") between August 2006 and 
March 2007, . as set forth . and detailed in Exhibit A attached hereto and 
incorporated herein by this reference. This Agreement resolves any and all 
liability for each reporting violation claim that is or could have been set forth in 
Exhibit A, which violations constitute solely .failures to report alleged .discharges 
("Reporting Violations")~ This Agreement settles. only the Reporting Violations 
detailed in Exhibit A, and it is contemplated by the Parties that an administrative 
civil liability complaint will · be issued for the all~ged predicate discharge 
violations. The Parties acknowledge that this Agreement must be approved 
·pursuant to an Order adopted by the California Regional Water Quality Control 
Board; . North Coast Region (the "Regional Water Board") after due . notice and · 
opportunity for public comment. A true and correct copy of the [Proposed] 
Administrative Civil Liability Order on Stipulation and Settlement Agreement 

. approved as to form b~ the Parties (the "Order"), is attached hereto. as Exhibit B . . 

2. Caltrans contracted to construct the Project, located on Highway 101 · in 
Mendocino County, approximately 18.5 miles south of GarberVille and 8 miles. 
north of Leggett. Confusion Hill is an active la'ndslide area. The purpose of the. 
Project was to provide a reliable transportation route around the landslide area 
by permanently relocating the highway from the east side of the · South Fork of 
the Eel River to the west side. · 

3. The. Prosecution team, in general, contends thafCaltrans is responsible for at 
least 160 separate discharge violations, and that it failed to report those 
violations for a cumulative total. of 516 days. The alleged discharges upon which 
the Reporting Violations are predicated, and which are the focus of a proposed 
bifurcated · Administrative Civil Liability Complaint include, but are not limited to, 
discharges of petroleum products into the · Eel River; discharges of petroleum 
products onto a gravel ·.bar located in or near the Eel River; discharges of 
construction dewatering material to the gravel bar; turbidity discharg~s and· 
discharges involving cementitious . materials (th~ "Discharge Violations"). 
Caltrans denies some or all of the alleged illicit Discharge Violations. 
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4. The Prosecution Team further · contends that Caltrans' alleged failur~s.to r~port 
the alleged discharges constitute violations of State Water Resources Control 
Board Order No. 99-06-PWQ; National Pollutant Discharge Elimination System · 
(NPDES) Permit No. · CAS000003 for Storm Water Discharges . and .waste , 
Discharge Requirements for The · State . of California, Department . of 
Transportation Properties; Facilities, ·and Activities (the "General Permit':); and 
the Clean Water Act, Section · 401. Water· Quality Certification ("Certificationw) 
issued to Caltrans· for the Confusion Hill Bypass Project, dated February 16, 
2006. The alleged Reporting Violations warrant a maximum civil liability of Fifty
One Million Six Hundred Thousand Dollars ($51 ,600,000). 

5. In settling this ·matter, Caltrans does not admit to liability as to any of the 
Reporting Violations alleged in Exhibit A, or to·any of the Discharge Violations. 

· 6. .The P,arties believe that settlement of this matter by Caltrans' . payment of.Four 
Hundred Thousand Dollars ($400,000) .to the State Water Resources Control 
Board Cleanup and Abatement Account · and as otherwise provided below Js in 
the best interest of the people of the State.. . · 

AGREEMENT 

NOW THEREFORE,. in exchange .for their ~utual promises ·and for other good and 
valuable. coAsideration speCified herein, the receipt and sufficiency of whiCh .. is hereby 
acknowledged, the Parties agree as follows: · 

1. The Parties· agree to support, advocate for, and promote the proposed Order 
before the Regional Water Board. · 

2. Caltrans hereby agrees to pay Four Hundred Thousand Dollars ($400,000) to the 
Cieanup and Abatement Account no later than 30 da,ys following the Regjonal 

·Water Board's ad,option of the Ord~r. approving this Agreement. 
' . :. 

3. Contingent only upon the Regional Water Board's ·adoption of . the C)rder, this 
· Agree~ent is effective.imd binding on the Partiesupon its execution by both. 

4. In consideration . of Caltrans' .compliance with this Agreement, the Prosecution 
·Team hereby agrees not to initiate any ·administrative or judicial enforcement 
. actions against Caltrans for the Reporting Violations· alleged and detailed in 
~xhibit A attached hereto. ' 

5. Subject to the Regional Water Board's adoption of the Order, the Assistant 
Executive Officer has the authority to execute this Agreement in accordance with 
California Water Code Section 133.23, Government Code Section 11415.60 and 
all applicable law. Caltrans warrants that the person signing below has the legal 
authority to bind it to the terms of this Agreement 
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6. Caltrans has been informed of the rights provided by California Water Code · 
Section 13323, subdivision (b), and hereby waives its right to. a hearinp ·before 
the Regional Water Board as to the Reporting Violations. 

7. Caltrans hereby waives its rightto·petition the Regional Water Board's adoption 
of the Order or its ·approval of this Agreement for review by the State Water 
Resources Control Board, and further waive its rights, if any, to appeal the same 
to a California Superior Court and/or any California appellate level court. 

. . . . ~ . . 

8. Caltrans understands that thisAgreement and the. proposed Order approving this . 
Agreement must be noticed for e~30-day public review period, the timing of which 
shall be consistent with _the proVisions set forth below in Paragraph 1.6 of this 

· Agreement. In the event objections are raised during the public comment period 
the Regional Water Board or the Executive Officer may, under certain 

· circumstances, require a public hearing regarding the proposed Order . ... In that 
event, the Parties agree to meet and confer. concerning any such objections, and · 
may agree to revise or adjust the Agreement as necessary or advisable under 
the circumstances. Caltrans agrees that . it will not rescind or otherwise opp_ose 
the effectiveness of this Agreement unless substantial changes to the proposed 
Order are ·made by the Regional Water Board and th_e Parties' meet and confer 
efforts fail. In the event the Regional Water Board does not approve. the 
Agreement and adopt the proposed Order, ·caltrans further agrees to waive any 
and all claims of bias with respect to the Regional Water Board Members ahd/or 
its advisory team should the matter proceed· to a. contested hearing on the 

. Reporting Violations. Caltrans' waiver of. bi?IS shall. be null and unenforceable 
should, at any time prior to the full and final resolution of the proposed Reporting 
Violations and Oischarge Violations, any member of the Prosecution T earn be 
appointed to or act as a Regional. Board Member, and/or join or become· affiliated 
with the Board's Advisory Team. Ttie Prosecution Team represents that it will. 
act diligently and in good faith to notifY Caltrans if any member of the Prosecl,ltion 

.·· Team . is ·appointed to or ac~s as · a Regional Board Member, andfor joins or 
becomes affiliated with the Board's .. Advisory Team. 

9. Caitrahs understands that payment in accordance with this Agreement is not a 
substitute for compliance with applicable laws, and that future violations of the 
type alleged and detailed in· Exhibit A may subject it to further enforcement, 
including additional administrative civil liability. · 

10. The Parties agree that neither this Agreement, the accompanying Stipulated 
Order, nor any payment pursuant to the Orc;ler, shall constitute evidence of, or be 

. construed as a finding, adjudication, or acknowledgment of any fact, law or 
liability against Caltrans, nor shall either be construed as an admission of 
violation of any law, rule, permit, or regulations by Caltrans. H9wever, this Order 
and/or any actions or payment pursuant to the Order may constitute evidence in 
actions seeking compliance with this Order. 
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11.1f any portion · of this Agreement is . determined not to be enforceable, · the.· entire . • .. · : ·: 
Agreement shall' become nuiLand void. · · _. · ;. 

12. This Agreement may be executed in counterparts and by facsimfle signatlJre .. · 

13.The. Parties to the Agreement are repres~nted by counsel, and agree that this . . 
Agreement shall not be construed .against the Party preparing it, but shall .be · · 

.· construed as if the Parties prepared it jointly. · Any uncertainty or ambiguity shall 
not be interpreted against any one Party. · 

14. This Agreement shall not be modified byanyof the Parties by oral representation · 
made before or after its execution. All modifications to the Agreementmustbe in 
writing and signed by all Parties. 

. -

15 .. E~ch. , J:>arty to. thi~ ~g,reernent shall pear all attorneys' fees and costs arising from 
the Party's' own counsel in connection witt) t~e matters set forth herein. . · ... · · 

. . ) . . . . 

16. Publicatio~ . of this Agreement, the proposed Order approving this Agreement, 
and all Exhibits shall not . occur until the e~rlier 6f the day after the Regional 
Water Board hearing regarding the . bifurcated Administrative Civil Liability 

. ·complaint. involving the Discharge Violations, .or, in the ev~nt there)s no. such · 
hearing,· the day upon which a settlement· agreement and/or ·proposed ord~r 

. regarding · the Discharge Violations is ·m.;:lde public. Prior to publication, ·this 
Agreement, the proposed Order approving thisAgreement, and all Exhibits-shall · 
. be considered "records pertaining to pending litigation" under the California . 
Public Records Act, and thus exempt from· disclosLir~ under Government.: Code 
-section . 6254(b). ·'it is contemplated by the Prosecution Team that the· 
Admi-nistrative Civil Liability Complaint involving the Discharge Violations will be . 
issued ih or about August,· 2009, and will be tentatively set for hearing before the 

.. North Coast Regional Water Board in or about October, 2009 . . 
' . 

17.The 'Parties agree that. the procedure .'coritemplated for the adoption of the 
proposed Order by the Regional Water Board and review of this Agreement by 
the public is lawful and adequate. .In the event procedural objections are ..raised 
prior 'to the proposed Order becoming effective, the Parties agree to meet and 
confer concerning .any .such objections, and may agree to revise or. adjust .the 
procedure as necessary or advisable under the circumstances. 

18.Caltr~ns C}grees and covenants not to sue or pursue any administrative or civil 
claim(s) against any State Agency or the State o(California, their officers, Board 
Members, employees, representatives, agents, or attorneys arising out of or 
relating to any matter expressly addressed -'by this Agreement. 
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. · · IN WITNESS' WHEREOF, · the Parties hereto · have caused this Agreement to be . · 
executed by their respective officers on the dates set forth, and this Agreement is 
effective as of the. most recent date signed. . 

California Regional Water Quality Control Board 
North CoostRegiori · • ·, 

By:_....,.-__ ...,.__..:...._ ____ _ 

Its: Assistant Executive Officer ll/ Lf / oq 

Date:----~---'------

Approved as·to form:-------------
Its: Counsel for the Califernia Regional Water Quality Control Board 

· North Coast ·Region· 
. . 

Date: II /2-/.D j . 

State of C~lifomia, G>epartmem of Transportation 

By:_-r--------------
lts: District Director~. District One 

bate: 5 epit I'll_ b (/ 2. Z) :2 {)O r:r 

By: 
Its: _N_o_rt_h _R_e_g-ro_n_t .... o_n_s-tru_c_t-io_n_M_a_il_a..:..g-er West 

Date: ~¥cJ 
Arr:Pt 6vea as to fbrm: 
fts: ·Attorney, fDepar-tm_e_n_t_o_f ___ Tit-.a-n-s-po_r_t""'"'a..;..t+io_n __ ..... L-eg_a.-il-. -Di--v--'i-s-i0-; n 

Date: /0 · /2 • 0 cj 
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· 1 0118/2006 Steel Cutting · · · ' ~ , - · 5/14f2007. AppendiX .BMR CDs 208 178 $1,780;000 
tohB/2006 lnsufficieritTurblditvMeasurements i46f)·· 11/20/2006 BMR CD ··· · 33 3 • $30~000 

. ·· - t0/20/2006 · Discharoe to· River: Concrete Sea!· Pour-· 11/20/2006 BMR CD . 31 . · 1 $1 o.ooo 
· ···. ' t0/20/2006 ·- c~mt'lntitiqusdisc:Haroetolanct · · - · ·· .11/2o/2ooa· BMRCD - · 31. _ · 1 $1o,ooo 

- -tn-Jo·A1~n·na:. Qf:~,-jjl · t"' .. H;.--,...- ·· · ·- · . . r::lol,.,nn~ ~:: ... ,.. .. n:~ .. :aii!'Oo. -tn~ .f ~~ li'·L~on nti.n 
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CALIFORNIA REGIONAL WATER QUALITY CONTROL BOARD 
NORTH COAST REGION 

5550 Skylane Boulevard, Suite A 
Santa Rosa, CA 95403-1072 

 
In the matter of: 
 
The State of California, 
Department of Transportation, 
Confusion Hill Bypass Project 
   

) 
) 
) 
) 
) 
) 

 
Order No. R1-2012-0054 

[Proposed] Administrative Civil Liability 
Order  

On Stipulation and Settlement Agreement 

 
 
This Stipulated Administrative Civil Liability Order (hereafter “Stipulated Order”) is 
issued in reference to alleged reporting violations committed by the California 
Department of Transportation with respect to its Confusion Hill Bypass Construction 
Project.  The parties to this proceeding are the Assistant Executive Officer of the 
Regional Water Quality Control Board, North Coast Region, and his Prosecution Team 
(“Prosecution Team”) and the California Department of Transportation (“Caltrans”) 
(Collectively “Parties”).  This Stipulated Order is presented to the California Regional 
Water Quality Control Board, North Coast Region (“Regional Water Board”) for adoption 
as an Order by settlement under Government Code section 11415.60 and all applicable 
law. 
 
The Regional Water Board is hereby presented with a proposed settlement of the 
Prosecution Team’s claims, which are summarized below.  The proposed Settlement 
Agreement, a true and correct copy of which is attached hereto as Exhibit A, has been 
developed during negotiations between the Parties’ representatives, and represents a 
mutually agreed-upon resolution of the Prosecution Team’s claims by the payment of an 
administrative civil liability in the amount of Four Hundred Thousand Dollars ($400,000) 
to the State Water Resources Control Board Cleanup and Abatement Account within 
thirty (30) days of issuance of this Order by the Regional Water Board.   
 
The Parties have determined that the terms of this Order are appropriate, and 
recommend that the Regional Water Board issue this Order to effectuate the proposed 
Settlement Agreement.  Having provided public notice of the proposed Settlement 
Agreement and an opportunity for public comment, the Regional Water Board finds the 
following: 
 
1. The California Department of Transportation contracted to construct the Confusion 

Hill Bypass Project (“Project”), located on Highway 101 in Mendocino County.  In 
the area of the Project, Highway 101 crosses an active landslide area known as 
Confusion Hill.  The purpose of the Project was to provide a reliable transportation 
route around the landslide area by permanently relocating the highway from the 
east side of the South Fork of the Eel River to the west side.  Relocating the 
highway required the construction of two new bridges and a new section of 
highway connecting the bridges.  The Eel River is a water of the United States and 
of the State of California.   
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2. Clean Water Act Section 301 prohibits discharging pollutants without a National 
Pollutant Discharge Elimination System (NPDES) Permit.  Clean Water Act Section 
401(a)(1) requires every applicant for an NPDES Permit for any activity that may 
result in a discharge of pollutants to a water of the United States to obtain a State 
Water Quality Certification that the proposed activity will comply with State water 
quality standards, or to obtain a waiver from such Certification. 

 
3. The State Water Resources Control Board issued Order No. 99-06-DWQ, and 

NPDES Permit No. CAS000003 for Storm Water Discharges and Waste Discharge 
Requirements for the State of California, Department of Transportation Properties, 
Facilities, and Activities (the “General Permit”).  The General Permit regulates 
storm water discharges associated with Caltrans’ construction activities, including 
those at the Confusion Hill Bypass Project.  In relevant part, the General Permit 
specifically requires that Caltrans notify the Regional Water Board of 
noncompliance within 5 working days of a discharge, and in writing within 30 days.   

 
4. On February 16, 2006 (as amended on April 18, 2006), the Regional Water Board 

issued a Clean Water Act, Section 401 Water Quality Certification (the 
“Certification”) for the Project.  The Certification prohibits discharges into and/or 
that threaten the Eel River.  The Certification further requires that the Eel River be 
monitored for turbidity, and that the Regional Water Board be notified within 1 hour 
if turbidity levels in the Eel River are greater than 20% above background 100 feet 
downstream of the source of the turbidity.   

 
5. The Prosecution Team contends that between August 2006 and March 2007, 

Caltrans experienced at least 160 separate unpermitted discharge violations that 
were not reported as required by the General Permit and/or the Certification 
(“Reporting Violations”).  The Prosecution Team further contends that the 
Reporting Violations resulted in a total of 516 cumulative days of violation, and a 
concomitant maximum administrative civil liability under California Water Code 
sections 13385(a)(4) and 13385(a)(5) of Fifty-One Million, Six Hundred Thousand 
Dollars ($51,600,000)  A detailed description of the alleged Reporting Violations is 
attached hereto as Exhibit B and is incorporated herein by this reference.  Caltrans 
denies some or all of the alleged Reporting Violations and/or denies that the 
General Permit and/or Certification require reporting of some or all of the alleged 
discharge violations. 

 
6. Under California Water Code Section 13385, the minimum liability the Regional 

Water Board may impose is recovery of the economic benefit (if any) derived from 
the Reporting Violations.  The economic benefit, if any, derived by Caltrans solely 
from the Reporting Violations does not exceed the recommended Four Hundred 
Thousand Dollar ($400,000) administrative civil liability. 
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7. Neither this Stipulated Order, nor any payment pursuant to the Order, shall 
constitute evidence of, or be construed as a finding, adjudication, or 
acknowledgment of any fact, law or liability against Caltrans, nor shall either be 
construed as an admission of violation of any law, rule, permit, or regulations by 
Caltrans.  However, this Order and/or any actions or payment pursuant to the 
Order may constitute evidence in actions seeking compliance with this Order.   

 
8. In accepting the proposed Settlement Agreement, the Regional Water Board has 

considered, where applicable, each of the factors prescribed by Water Code 
section 13385(e).  The Regional Water Board’s consideration of these factors is 
based upon information obtained by the Prosecution Team in investigating the 
Reporting Violations, information otherwise provided to the Regional Water Board, 
and information located in the Regional Water Board files.   

 
9. Notice of the proposed Settlement Agreement and proposed Four Hundred 

Thousand Dollar ($400,000) administrative civil liability was published on the North 
Coast Regional Board website on or before March 26, 2012 notifying the public of 
the review period and soliciting public comments on the terms of the proposed 
settlement.   

 
10. Based on the nature, circumstances, extent and gravity of the violations, and 

Caltrans’ history of violations, culpability and economic benefit, as well as the 
uncertainties of civil prosecution and appeals, and the costs and delays attendant 
to administrative adjudication, the proposed Settlement Agreement is a fair 
settlement of the Reporting Violations, as set forth in Exhibit B, and supports the 
assessment of administrative civil liability as set forth in this Order.  This settlement 
and assessment of administrative civil liability serves the public interest and 
provides for the full and final resolution of each and all of the Reporting Violations 
for the Project that could have been alleged by the Prosecution Team in an 
Administrative Civil Liability Complaint. 

 
11. Issuance of this Stipulated Order is exempt from the provisions of the California 

Environmental Quality Act (Public Resources Code section 21000 et seq.) in 
accordance with Sections 15061(b)(3) and 15321(a)(2) of Title 14 of the California 
Code of Regulations. 

 
12. Subject to the terms of the Settlement Agreement, any person affected by this 

action of the Regional Water Board (other than the Parties hereto) may petition the 
State Water Resources Control Board to review the action in accordance with 
Section 13320 of the Water Code and title 23, California Code of Regulations, 
section 2050.  Any such petition must be received by the State Water Resources 
Control Board within thirty (30) days of the date of this Order.  Copies of the laws 
and regulations applicable to filing such a petition will be provided upon request.   
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THEREFORE, IT IS HEREBY ORDERED, pursuant to Water Code section 13385(c), 
Government Code section 11415.60 and all applicable law, that: 
 
1. The Settlement Agreement is approved;  
 
2. Caltrans shall pay an administrative civil liability of Four Hundred Thousand 

Dollars ($400,000), as agreed to under the Settlement Agreement in accordance 
with its terms; 

 
3. The Executive Officer of the Regional Water Board is hereby authorized to refer 

this matter directly to the Attorney General for judicial enforcement if Caltrans fails 
to perform any of its obligations under the Settlement Agreement;  

 
4. Fulfillment of Caltrans’ obligations under the Settlement Agreement constitutes full 

and final satisfaction to the Regional Water Board for any and all liability for each 
Reporting Violation claim that is or could have been set forth concerning the 
Confusion Hill Bypass Project; and  

 
5. Caltrans is ordered to submit payment in the form of a check, payable to the State 

Water Resources Control Board Pollution Cleanup and Abatement Account, and 
shall indicate on the check the number of this Stipulated Order.  Caltrans shall 
send the original signed check to State Water Resources Control Board, 
Department of Administrative Services, PO Box 1888, Sacramento, CA 95812-
1888, with copies sent to: Luis Rivera, Assistant Executive Officer, North Coast 
Regional Water Quality Control Board, 5550 Skylane Boulevard, Suite A, Santa 
Rosa, California 95403-1702, and Julie Macedo, State Water Resources Control 
Board, Office of Enforcement, P.O. Box 100, Sacramento, CA 95812.  

 
 
I, Catherine Kuhlman, Executive Officer, 
do hereby certify that the foregoing is a 
full, true, and correct copy of an order 
adopted by the California Regional 
Water Quality Control Board, North 
Coast Region on April 26, 2012. 
 
 
________________________________ 

Catherine Kuhlman 
Executive Officer 
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