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Dear Mr. Rose and the Central Coast Water Quality Control Board,

I'm writing as a concerned citizen regarding the proposed Ag Order 3.0. | graduated
from the Middlebury Institute of International Studies (MIIS) with a master's degree in
International Policy and Development in May 2015, with a focus on conflict resolution,
water politics, conservation and sustainability.

Attached is my graduate research thesis for the Board's review, to inform the Ag
Order policy development process. The research was conducted from February to
May 2015, through the lens of improving sustainability of the water quality regulatory
regime in Monterey County showing: 1) a policy analysis of the Ag Order 2.0, 2) a
wide variety of perspectives - from monitoring to social justice - related to feasibility
and and how the Ag Order is actually lived and experienced, and 3) three detailed
policy recommendations to incorporate into the new Ag Order to improve
sustainability of the program.

It's absolutely crucial that all new policy created today must exist in the reality of
climate change, warming oceans (i.e. altered water cycle), and scarcity of crucial
resources like fresh water and fertile soil. | urge the Regional Board to consider this
when finalizing the new Ag Order and put these environmental concerns above the
growers' bottom line and "capacity to comply" concerns.

In addition to the attached policy recommendations for reforming Ag Order 2.0, |
reviewed the proposed Ag Order 3.0 and urge you to consider the following:

1) How does the Water Board plan to manage compliance with the Ag Order 3.0 on
management practice implementation and effectiveness? The Board must analyze
the monitoring data collected from each time period to determine trends - provide
feedback to growers on ways to improve. The monitoring data must be put to use!

Growers should be given an annual report back by the Regional Board and/or
Cooperative Monitoring Program (or some other consulting or research group) about
what they are doing right and wrong - with specific strategies for improvement.

2) For compliance to be beneficial - to improved water quality of run-off, to
ecosystems, and to public health - the toxicity of the run-off must be capped so the
effort must be regional. Regulation based on property lines are meaningless in
impacting a watershed. The tier system is rational from a policy perspective but it's
not enough in creating an outcome in which farm run-off and water quality is
improving. Therefore the Ag Order 3.0 regulations should monitor and manage on the
watershed level.


mailto:AgNOI@waterboards.ca.gov

Accelerating Sustainable Agriculture through Policy: Protecting
Water Quality through policy reform of the “Ag Order”

Corinne Smith

May 13, 2015

Middlebury Institute of
International Studies at Monterey

Prof. Brett Melone
Field Study Project: Accelerating Sustainable Agriculture through Policy





Accelerating Sustainable Agriculture through Policy: Protecting Water
Quality through policy reform of the “Ag Order”

Summary

The issues of water quality in Monterey County are well documented and multiplying.
The current policy regime governing water quality lacks effectiveness not because of a lack of
monitoring efforts or data on the status of water quality, but because of a lack of operational data
analysis to drive comprehensive, localized decisions about agricultural operations. Even more
importantly, there are no formalized enforcement mechanisms that require growers to take
responsibility of the drinking water or watershed ecosystems they contaminate. There is a lack of
data on sources of pollution, as well as the lived negative health impacts suffered by
communities. The culture of “grow like the status quo” in the agricultural sector has no
political, economic, or social incentives to reduce chemical inputs to farmland, improve quality
of run-off, pay for replacing contaminated drinking water, or invest in remediation of wells or
waterways.

The Ag Order must be reformed to strengthen such incentives and shift the burden of
remediation from the public back to parties responsible. Based on extensive research, analysis,
and personal interviews with experts, the following policy analysis provides briefings from

monitoring, grower, environmental health, remediation, environmentalist, social justice and

academic perspectives.

In order to ensure sustainability for agriculture in the Central Coast, agricultural policy
must safeguard both agricultural productivity, natural sources of drinking water, and natural
habitats. Three policy recommendations are proposed to reform the Ag Order to achieve these

objectives.





Introduction:

California faces major challenges not only in the drought crisis, but also confronting
threats to water quality. California is unique in using more groundwater for drinking than any
other state, a source increasingly relied upon as climate change degrades the snowpack and
drought ravages the already shrinking surface water levels. In an average year, groundwater
accounts for 25 to 40 percent of California’s drinking water, and up to 65 percent during drought
years.' According to the NRDC, the majority of California’s population of 38 million (2013)
depends on groundwater for its drinking water.”

Contamination to major groundwater resources across the state is sourced from septic
systems, landfills, leaking underground storage tanks, and agricultural operations.” Another
critical polluter to groundwater is wastewater from oil and gas production, especially hydraulic
fracturing methods of extraction of natural gas, known as “fracking.” Many critics are highly
skeptical of the increasing fracking activities in CA, since there are weak and insufficient
regulatory mechanisms on the industry. Moreover, the long-term health and environmental
impacts on fracking are just starting to be scientifically documented as highly toxic and
hazardous to community welfare.” The laws have not yet caught up with these serious threats to
drinking water, community health and security.

The CA Water Quality Control Board is charged with implementing the Porter Cologne
Water Quality Control Act (1969), the Federal Clean Water Act (1972), among others, to
regulate water quality. Regional boards issue waste discharge requirements, objectives for

protecting beneficial uses of water, and allocates water rights based on the states extremely

1 CA Coastkeeper’s Alliance. (2014) “Groundwater: Tracking the Contamination of CA’s Aquifers.”
http://www.cacoastkeeper.org/programs/clean-abundant/groundwater

2 NRDC. (2001) “CA’s Contaminated Groundwater: Is the State Minding the Store?”
http://www.nrdc.org/water/pollution/ccg/execsum.asp

3 Sommer, Lauren. “With Drought, new scrutiny over Fracking’s Water Use.” KQED Science Blog. Oct 10, 2014





complex system of water governance laws. As expected, implementation has fallen short and
California faces extreme challenges in water scarcity, quality, and access in today’s age of
climate change.

Yet the standing threats to water quality continue as business as usual. A February 18,
2015 report from Reuters cites high levels of arsenic, nitrates and other pollutants in California’s
drinking water in the 2012 - 2013 fiscal year.* Although 98 percent of public water systems met
the states standards for water quality in 2013, there were over 1,800 enforcement actions brought
against those systems for safety violations. Each safety violation requires property owners to
treat the water system, join an existing public utilities system, or drill a deeper well, which can
take months or years to complete. Meanwhile, consumers must have replacement water
undergoing substantial household costs. All the while, unknown numbers of contaminated water
systems — especially of rural, low-income communities — have not been documented across the
state.

Nitrates are tasteless and odorless and therefore impossible to detect in drinking water
without the aid of scientific testing. Nitrates disable hemoglobin, preventing oxygen from
traveling effectively through the circulatory system, and can cause symptoms that are generally
subtle, yet debilitating, like headache, fatigue, and shortness of breath.’ The impacts are much
more serious for pregnant women, the elderly, and infants, who can suffer from “blue-baby”

syndrome, caused by oxygen deprivation. Research also shows correlation between nitrate

4 Bernstein, Sharon. “Arsenic, nitrates among pollutants in CA groundwater.” Reuters. Feb 18, 2015.
http://www.reuters.com/article/2015/02/19/us-usa-california-water-idUSKBNOLN03220150219

5 Rubin, Sarah. “Lawmakers scramble to make drinking water a right...meanwhile contamination.” Monterey
Herald. June 2013. http://www.montereycountyweekly.com/archives/2013/0613/lawmakers-scramble-to-
make-drinking-water-a-right-meanwhile-contamination/article_67a4dcfc-d3b2-11e2-873e-
001a4bcf6878.html





exposure, Parkinson’s disease, cancer and other diseases.® Nitrates are known to come from
fertilizers, run-off, sewage leaks, and erosion.

The occurrence of nitrogen contamination in the natural and social environments is
largely due to large-scale agribusiness. Agriculture contributes to over $4.38 billion per year to
Monterey County’s economic output, growing the majority of the nations lettuce, celery,
strawberries, broccoli, spinach, cauliflower, and wine grapes.7 As the economic engine of the
region with significant political authority, the social, political, and economic landscape has been
shaped to accommodate this international-reaching industry.

In the Central Coast region, nitrogen fertilizer is an indispensible input for the
agricultural industry, but has also been linked to serious environmental degradation and human
health concerns. Much attention has been paid to regulating groundwater contamination from
agricultural production. There are a plethora of state and regional bureaucracies directly working
on safe drinking water actions, source reduction actions (including water quality testing),
monitoring and assessment.® The major governing agency for regulating water quality regionally
is the Central Coast Regional Water Quality Control Board, and locally is the Monterey County
Water Resources Agency. They are charged with implementing a myriad of policies pertaining to
agriculture and resource management. As expected, implementation has left much to be desired
for environmentalists, water managers, public health advocates, and growers alike.

One important regional policy is the “Ag Order,” implemented by the Regional Water

Quality Control Board to regulate surface water quality and discharges on agricultural lands.

6 Johnson, Jim. “CA water board urges lawmakers to act on nitrate contamination in drinking water.”
Monterey Herald. Feb 20, 2013 http://www.montereyherald.com/20130220/california-water-board-urges-
lawmakers-to-act-on-nitrate-contamination-in-drinking-water

7 Monterey County Farm Bureau. http://montereycfb.com/index.php?page=facts-figures-faqs

8 Center for Watershed Sciences, UC Davis. “Nitrate in CA’s Groundwater”
http://groundwaternitrate.ucdavis.edu/files/138959.pdf





This is a unique policy to the Central Coast — being one of the paramount agricultural production
areas in CA and the entire United States — and has major implications for the sustainability of
agricultural systems. For the purposes of this research project, I will outline the strengths and
shortcomings of the “Ag Order” policy in addressing nitrate contamination of water, and
highlight policy recommendations to improve the policy to achieve California’s sustainability
objectives.

The shortcomings of the Ag Order are evident, yet the complexity of agricultural
production, watershed, and governance regulatory systems overshadows viable solutions. Even
with the Ag Order’s regulatory framework in place, in the last several years there has been a
growing concern around nitrate contamination from large-scale agriculture operations, where
industries are in compliance with state standards but watersheds are steadily being contaminated
and communities are still at risk to unsafe water.

Lawmakers and advocacy groups are organizing funding to provide assistance so that
everyone can access safe drinking water. Programs such California’s Safe Drinking Water
Program (DWP) is now facilitated by the CA State Water Resources Control Board, instead of
the Department of Health, in efforts to improve its efficiency and reach more disadvantaged
communities.

Others argue that while state remediation efforts are important and necessary, the growers
should be held accountable. Academics, advocacy groups (like Water for Action), and private
citizens call for a state wide “fertilizer fee,” a tax on nitrogen fertilizers to be paid up front and
incentivize a reduction in this contaminant. Growers and their allies readily advocate against any

further taxation.*





Obviously requirements to control irrigation run-off are weak as nitrate levels continue to
increase across the Central Coast. Growers comply with the current monitoring and reporting
regulations but there are essentially no efforts made toward reducing nitrogen fertilizer input,
treating run-off water, or remediation for well contamination. This political conflict is a result of
large-scale intensive, industrial agricultural production. Some may say this cost of doing
business is necessary, while others argue that industrialized agriculture is multiplying
externalities and clearly unsustainable.

Hypothesis:
Overall, the policy lacks effectiveness not because of a lack of monitoring efforts or data

on the status of water quality, but because of a lack of operational data analysis to drive
comprehensive, localized decisions about agricultural operations. Even more importantly, there
are no formalized enforcement mechanisms that require growers to take responsibility of the
drinking water or watershed ecosystems they contaminate. There is a lack of data on sources of
pollution, as well as the lived negative health impacts suffered by communities. The culture of
“grow like the status quo” has no political, economic, or social incentives to reduce nitrogen
inputs to farmland, pay for replacing contaminated drinking water, or invest in remediation of
wells or waterways.

The Ag Order must be reformed to strengthen such incentives and shift the burden of
remediation from the public back to parties responsible. In order to ensure sustainability for
agriculture in the Central Coast, agricultural policy must safeguard both agricultural
productivity, natural sources of drinking water, and natural habitats. Three policy

recommendations are proposed to reform the Ag Order to achieve these objectives.





Policy Overview: “Ag Order”

The Agricultural Order No R3-2012-0011, known as the “Ag Order” regulates surface
water quality from discharges on agricultural lands. It is an updated policy of the Conditional
Waiver of Waste Discharge Requirements, adopted on March 15, 2012 by the Central Coast
Water Board. Currently four regional water boards (Regions 3, 4, 5 and 9) in CA have instituted
a “conditional ag waiver” for irrigation runoff.’

Ag Order waiver programs are state programs that require landowners to control
discharges (irrigation and storm water run-off) from irrigated farmlands in order to protect
surface and groundwater. The major agricultural water quality concerns are irrigation run-off,
storm water run-off, drainage water that percolates to groundwater, operational spills, pesticides,
nutrients, salt, soil, silt, sediment, and trash. The Ag Order applies to land planted to row,
vineyard, field, and tree crops where water is applied for producing commercial crops, specific
commercial nurseries, and greenhouse operations (waterboards.ca.org).

The waiver is established for five years, and “conditional” in that it can be revoked at any
time.” The program holds standards by “tiers,” based on relative risk to water quality (See Table
1). Criteria include 1) proximity of farm to impaired water bodies (listed by the Clean Water
Act); 2) discharger use of chlorpyrifos or diazinon (synthetic insecticides); 3) whether the farm
grows certain row crops known to have high potential to discharge nitrogen into groundwater
(e.g., beet, broccoli, cabbage, cauliflower, celery, Chinese cabbage, collard, endive, kale, leek,
lettuce, mustard, onion, parsley, pepper, spinach and strawberry); and 4) size of the farm

operation.® This has been a blanket waiver for Central Coast growers since 2004.

9 Newman, Julie. “New’ Ag Waivers from two regional water quality control boards” UCNFA News. Apr 5,
2012.





In 2012, there were 397,387 irrigated acres under 1830 operations and 4092 farms
enrolled in the ag waiver program (waterboards.ca.org). To see the geographical distribution of
acreage by tier see Table 2. To meet the full requirements of the Ag Order, growers (of irrigated
lands) must comply with the following:

Enroll in the Order by filing an electronic-Notice of Intent (eNOI)

Develop and Implement a Farm Plan

Implement management practices to protect water quality

Conduct Surface Water Receiving Monitoring and Reporting (Cooperatively or
Individually)

Conduct Groundwater Monitoring and Reporting (Cooperatively or Individually)

Install Backflow Prevention devices

Submit Annual Compliance Form (Tier 2 and Tier 3 ONLY)

Conduct Individual Discharge Monitoring and Reporting (Tier 3 ONLY)

Develop and Implement Certified Irrigation and Nutrient Management Plan (Tier 3
ONLY)

10. Develop and Implement Water Quality Buffer Plan (Tier 3 ONLY)'’

b=

LR

Amended in 2012, the scope and severity of the Ag Order policy to effectively mitigate water
pollution is very high. The amount of water saved from degradation is unquantifiable because of
its resounding impact to riparian habitats, watershed ecosystems, aquifer replenishment, and
health impacts to humans, livestock and wildlife alike. However, there is much controversy in
what is necessary to effectively protect water quality.

The Ag Order will be up for review in 2017 (or up to 2018), and currently a complex
process of political negotiations are taking place to determine policy reforms in order to ensure
long term agricultural and water sustainability. The following policy analysis will discuss the
technical, economic, and political feasibility of the Ag Order from a range of stakeholder
perspectives. The analysis is based on primary research I conducted over the past three months,

via phone and email. It must be acknowledged that the insights and opinions shared here do not

10 Irrigated Lands Regulatory Program website
http://www.swrcb.ca.gov/centralcoast/water_issues/programs/ag_waivers/index.shtml





speak for the entire stakeholder community, however are a representative presentation of

stakeholder perspectives.

Policy Analysis - Implementation, Effectiveness and Impact

Monitoring Perspective:

From a monitoring perspective, there are many organizational entities and that support
growers to comply with the Ag Order. Generally Central Coast growers have the financial
resources to monitor their irrigated lands, however it requires specific technical capacities in
scientific water analysis, as well as substantial paperwork to monitor and report water
discharges.

The Central Coast Water Quality Control Board provides extensive resources for growers
on their website: from information about nitrogen budgeting, independent assessors for water
testing, forms, and reporting procedures. In order to meet compliance standards, growers join
programs like the Central Coast Water Quality Preservation, Inc. (Preservation, Inc.) which
operates the Cooperative Monitoring Program (CMP) on behalf of irrigated agriculture on the
Central Coast of California, monitoring over 50 sites from Santa Cruz to Santa Barbara,
including San Benito and southern Santa Clara counties.

The Regional Water Quality Control Board (Region 3) has mandated the CMP to fulfill
the following, in the short term: “1) Assess the status of surface water quality and associated
beneficial uses in agricultural areas (monitor water quality), 2) Identify problem areas associated

with agricultural activities, where Basin Plan objectives are not met or where beneficial uses are
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impaired, 3) Conduct focused monitoring to further characterize problem areas and to better
understand sources of impairment, and 4) Provide feedback to growers in problem areas.”"!

Preservation, Inc. only monitors surface water, not groundwater. It provides the technical
capacity and reports the data to the Monterey County Water Board monthly. For the select 50
sites, dependent monitoring is completed on a select number of rural and urban sites where water
is tested for nitrates, eroded soils, and toxicities. However, water is reducing due to the drought
and a number of sites are simply drying up. Most of the waterways are low streams, mostly from
urban run-off. Therefore trends are difficult to report since climate change is “superimposed” on
water contamination: the nitrate load increases as water amount decreases.

One project manager I interviewed from Preservation, Inc. criticizes the state standard as
being arbitrary and insufficient in incentivizing solutions to the problem. The state standard
requires water run-off from irrigated lands to meet Water Quality Objectives (WQO) limiting
nitrate levels to 10 parts per million. Water must maintain “beneficial uses,” meaning it must be
fishable, swimmable, and drinkable. Watersheds are heavily engineered in the Salinas Valley to
maintain water flows. Many sites tested are agricultural ditches that have no “beneficial uses”
but is needed for aquatic life. This is a huge challenge for groundwater replenishment because of
decades of engineered irrigation has limited excess water.

In their view, the nitrate problem is “not a result of a bad actor situation.” Farmers are
seeing to their own production needs and their priority is the viability of the farm and their own
quality of life. While it is technically and economically feasible for growers to comply with the
Ag Order, there are very little incentives to go beyond it to address the problem of excess
nitrogen loads. The challenge for farmers is to assess the cumulative nitrate loads of soils,

irrigation water, plus extra nitrogen fertilizer to make appropriate decisions about nitrogen

11 preservation, Inc. website About http://www.ccwgp.org/CMP.html
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budgeting. Manifestly, the “correct” application of nitrogen fertilizers today is excessive. They
feel economics will drive efficient changes in behavior. Incentives should be driven by growers
to find solutions for reducing and/or controlling agricultural run-off.

Furthermore, they are concerned that the data collected and reported to the Regional
Water Board is not adequately analyzed to produce localized, viable solutions. The data reported
to the Regional Board is not properly analyzed nor evaluated to derive trends that help decision-
making for growers. There is substantiated data on water quality but legitimate, localized
analysis is lacking. Growers do not trust the Regional Board, or any other government agency to

analyze their farms’ status and create solutions for what to change or do differently. Solutions

are feasible, but currently there is no political buy-in of growers to self-regulate and make
changes. As is, nitrogen loads will continue to increase under the Ag Order.
The CMP participation fee is the administrative and technical cost of monthly sampling,

analyzing and reporting cost at over 50 sites around the Central Coast. The fee depends on farm

size and “tier” category. This year, participation fees are 33% less than 2014 fees. This is because

many of the monitoring sites were dry due to the drought. Additionally revenues for the past two
years exceeded projections, and therefore were reduced for the entire CMP.

The challenge for Preservation, Inc. is to maintain their project scope and report
consistently from the same sites. There is pressure to increase the number of sites for water
quality testing, but the small organization does not have the staff capacity to do so. For those
growers not in this cooperative monitoring system, they must hire their own technical assistance
to assess irrigated waters and run-off or be in violation of the law.

Grower Perspective: Monterey County Farm Bureau
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The grower’s perspective varies depending on individualized conditions of agricultural
production — type of crop, water source, geography, proximity to water bodies - and “tier” of
regulation his or her agricultural operations fall into. As described by the Executive Director of
the Monterey County Farm Bureau, the current Ag Order as it is implemented today is “very
monitoring heavy” which is seen as an additional burden to growers. The technical feasibility is
seen as very difficult, the Ag Order requires resources for technical expertise in addition to other
agro biological management (i.e. soil management) expertise that requires scientific experts to
compile. Growers must hire independent consultants or join cooperative monitoring programs to
meet this information demand that costs depending on acreage. Generally the grower community
is dissatisfied because Ag Order provides differing and even paradoxical incentives for small vs.
large-scale farmers. It is more expensive for large-scale operations, categorized in tier 3 to
employ technical capacity to control and monitor run-off, requiring more resources. However
these large farms are usually already in compliance because they face some of the highest fees
and fines if found in violation. Surprisingly, he emphasized small-scale farms as having more
difficulties with complying with run-off monitoring because of resource barriers. There is no
difference in compliance standards for conventional versus organic production.

The Farm Bureau community was very dissatisfied with the 2012 reforms. Regardless,
the drought is multiplying impacts of water contamination, and growers feel the objectives of
the Ag Order do not reflect growers’ activities or efforts for solutions. In their view, the
coalition model for monitoring is very effective. Growers work together for larger scale
compliance with state standards and work collaboratively for solutions to protect entire

watersheds. Individual property lines are arbitrary when it comes to protection of water
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resources. In this type of collective system, peer pressure is a compelling incentive. Neighboring
growers can pressure those not monitoring to address their run-off.

Knowledge of contamination is not a problem. Growers are usually proactive about
testing wells. In the case that community wells are found to be contaminated (he said he “only
knew of one”) the grower supplied replacement water until a new well was drilled. When there is
notification of contamination from the Monterey County Health Department, he claimed the
agricultural community as very compliant.

Viable solutions — that would be politically feasible for the agricultural community — are
based in cooperative (internal) monitoring systems for nitrogen applications to improve
information on nitrogen uses and concentrations, as well as to better support evidence-based,
localized decision-making. Currently they do not trust the Regional Board to make viable
decisions for their own operations. State standards are seen as punitive in burdening growers
with higher operation costs, and therefore making product costs higher for consumers. Going
into negotiations for policy reform in 2017, there is mutual distrust and resistance between the
agricultural community and their regulators.

Social Justice Perspective: Priorities and Remediation

From the social justice perspective, it is inexcusable that the public is shouldering the
burden of documenting and addressing pollution, and financing remediation and recovery efforts.
Public health is threatened by contaminated drinking water and people are suffering
untold levels of sickness because of nitrates, known to be agricultural contaminants. The
economic cost of negative health impacts by rural communities is not quantifiable, however
the agricultural industry should be held financially accountable. For example, when the

Department of Health identifies a community’s well as contaminated, it can take several years to
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obtain the necessary permits and find funding to connect with a public water system or drill a
new well. Remediation is costly and offers few channels of viable action.

The current mechanisms for regulating groundwater quality are well-intended by policy-
makers but lack real enforcement. The agricultural industry has proven that they are
unreliable in “self-regulating” as the amount of contaminants in waters is steadily
increasing. The Ag Order is essential for mandating monitoring and reporting, making data
transparent to the public about the extent of contamination. Theoretically, the regulators believe
in the political ideology of “what is monitored is managed,” however growers balk at making
any information public. They go on the immediate defense, deny any responsibility in explaining
existing contamination, and want to eliminate any regulatory enforcement through powerful
political channels.

Ultimately, water governance must regulate in a way that actually mitigates the
problem. From the state policy-makers’ perspective, the Ag Order demonstrates this process - in
the most politically feasible way — and will take time. In contrast, environmentalists say it is not
fast enough, and regulations must be extensively strengthened.

The causes of such fractured water management are deeply rooted in inequality. If
affluent urban communities reported any incidence of life-threatening nitrate levels in drinking
water, the state would see it as a crisis. The problem must be addressed systemically. With over
900 water systems in Monterey County, it is ludicrous for political efforts to focus on
remediation where each system is tested, evaluated, and repaired one by one. Polluters must be
held accountable.

Academic Perspective: Dean Kent Glenzer (MIIS)
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If the drought continues another 18 or even 24 months we, Californians will have zero
choices in changing practices around water use and management. I spoke with Kent Glenzer, the
Dean of the Graduate School of International Policy and Management at MIIS and he shared
several pertinent perspectives on the water problems we face from a global perspective. Sound
public policy today must confront polluters: “we can’t leave these people alone,” he says.
Overdrawing water has been going on for a long time; water scarcity is a very pressing and
threatening issue. Social change must stimulate growers through a combination of social,
cultural, tax and policy incentives. Public health and safety cannot be considered externalities
any longer. The norms of successful business must change to mirror the market value created.
The rules of agribusiness — in CA or internationally - as determined by organizational norms
only concerned with stock prices and profits, must change. Those norms must be changed, and
civil society organizations are advocacy leaders, however public policy must regulate this
activity. Self-governing or monitoring mechanisms among the private sector are failures, in the
developing and developed worlds. “Why do we give people such leeway for little steps when
they are destroying the globe.” Public policy must incentivize corporate decision-making in
order to protect the public interest.

Environmental Health Perspective

The Monterey County Department of Health has a primary interest in water quality to
safeguard water as a community public health issue. The Department of Environmental Health is
a key regulator of water quality in our agricultural region. The department regulates water
systems of at least two or more connections (except if farm land only, there are no renters) and
tests at least once a year for a host of contaminants including nitrates, arsenic, and bacteria that is

proven to be harmful to human health. If contaminants are detected, the users are issued a
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citation and cautioned to drink bottled water. The citation calls for homeowners to come into
compliance with the law, with solutions ranging from repairing pipes in an aged water system, or
drilling a new, deeper well. Consolidating with another water system is the ideal solution, being
much more efficient and cost-effective over drilling a new well, however requires a new permit
from multiple water agencies.

I interviewed Cheryl Sandoval, the Drinking Water Protection Services Supervisor who
gave me an insider’s perspective on how the department regulates water quality. Contaminants
vary depending on location, infrastructure, and naturally occurring or human generating
pollutants. Geography and geology is a huge determinant of how contaminants threaten drinking
water via flows of surface or groundwater. There is very good water in Monterey County, and
then there are “pockets of problems.”

The major water contaminants already identified are nitrates, arsenic, chromium, and
fluoride and are known to be cancer-causing compounds. Nitrates come from large or small-scale
agricultural operations’ fertilizers, or from leaking septic systems. In north Monterey County,
strawberry production is known to be the highest nitrogen polluter. However, nitrates from
agricultural run-off vary by crop, geography, and water ecosystem. Overall, detected nitrate
levels are steadily increasing, with some wells increasing nitrogen loads every year. Arsenic is
mostly naturally occurring in the Central Coast region. This is “nothing new,” but a serious
threat to drinking water, especially along Highway 68 and Prunedale. Chromium is a newly
detected contaminant, and known to cause serious negative health impacts, like cancer. Fluoride
is naturally occurring and artificial and also topic of several lawsuits in Carmel Valley.

The main challenge of the regulatory framework in place is that the system is “resource

challenged.” People generally always want to fix the problem but don’t have the capital
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resources to do so. Citations are issued on contaminated, hazardous water and many private, low-
income homeowners don’t have the time, the know-how, or the means to react appropriately.
The Department of Health does not have the authority to take preventative measures and shut off
contaminated water systems, even if people are getting sick. There are reportedly state resources
available (i.e. grants) to repair contaminated systems, but only public entities with an organized
management system are eligible. Private systems, which are mostly rural and often low-income
households are not eligible for state resources to address water hazards. If eligible, there are
bureaucratic hurdles presented in order to apply for a grant to address water hazards or buy
replacement water. After hazardous water is detected, to achieve help from the state requires
time, legal know-how and financial resources.

In 2014 the Department of Environmental Health surveyed 970 small permitted systems
(from 2 to 14 connections) and 18% contained high levels of nitrates (120) and 8% contained
high levels of arsenic. Sandoval reported that there have been a very small number (“a handful”)

b

of cases of “blue baby syndrome,” with the last complaint over five years ago. Nitrates are
suspected to be a carcinogen if consumed over the lifetime. It is extremely difficult to pinpoint
the tasteless and odorless contaminant.

Remediation is very limited, from Sandoval’s perspective. Efforts are being made “to
some extent” in that the citations require water users to fix the problem. The best solution is to
limit contamination as much as possible. Nitrogen takes decades to dilute under normal (non-
drought) circumstances, so interim solutions are mandatory. One viable solution is consolidation

of water systems, which is more feasible and cost-effective than always drilling a new well when

drinking water is unsafe.
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In terms of public health, the economic feasibility of this policy to regulate water quality
is completely insufficient. Rural households bear the undue economic burden of unsafe drinking
water in their health. The real health impacts of drinking nitrogen are largely undocumented,
unknown, and not being researched. Poor health impacts household earning, learning, and
functional capacities. This burden is disproportionately borne by unknowing, rural, and/or low-
income households, which is a quintessential environmental justice and human rights issue.

Remediation Perspective: The Safe Drinking Water Project

One remediation project working to deliver replacement water is the Safe Drinking Water
Project, implemented by the Coalition for Urban/Rural Environmental Stewardship. The project
is made possible by a two-year state grant dedicated to providing funds for limited-resource
growers in the Salinas Valley, who are members of the Coalition. They are one of the only non-
profits facilitating funding for replacing water, which can be either providing bottled water or
installing small reverse-osmosis systems for household kitchen taps, and occasionally full
household systems. These are acknowledged as short-term solutions. The project managers
surveyed the Coalition members’ wells in the region, issued notifications in the instance of high
nitrates, and reported that “every single one” [growers] surveyed reacted by supplying
replacement water. Most were not surprised, they said, and “had been sampling their own wells
for a long time.” In fact, they cited the most difficult challenge for the project as finding
recipients or eligible growers to allocate this grant funding.

Remediation funding and efforts for non-grower communities was not a priority. “We are
not in the community business,” one manager said. Neither are long-term sustainable solutions
for treating hazardous water. The process of applying and receiving state funding for this

purpose was complicated and arduous, as well as staying in compliance with the grant
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parameters which has narrowed the scope of the project to single hook-up wells, on agricultural
lands. No efforts are directed toward agricultural polluters.

Although not stated directly, the general position of the project managers is that it would
be unthinkable for any farm system to reduce nitrogen. With two to three harvests a year, the
Central Coast is home to very prized and valued agricultural land. These farmers already struggle
with monitoring and reporting requirements to comply with state standards for surface water and
groundwater. They admitted nitrates are high, yet any internally generated solutions are
completely technically, economically, and politically unfeasible.

Environmentalist Perspective

From the environmentalist perspective, the cornucopia of agricultural production on the
Central Coast has been filled at a high cost. The water quality standard, as it is enforced today,
does not protect natural ecosystems or community health, with nitrate levels increasing and
millions at risk of contaminated drinking water. Major concerns around nutrient run-off have
emanated from rampant biological deterioration in waterways and coastal ecosystems, causing
ocean “dead zones” and harmful algal blooms. Since 2010, there has been increasing reports of
otters dying of mycrocystis poisoning, a highly toxic freshwater algae.'” Researchers from UC
Santa Cruz report fifty-five percent of the region’s inland waters are toxic, including 22 percent
categorized as highly toxic. The toxicity of water is known to be directly linked to agriculture, as
the high concentrations of chemical pesticides and fertilizers are only used registered for
agricultural uses.

As noted above, the concern for the quality of water is multiplied by issues of water

quantity within the context of highly engineered irrigated lands as well as climate change.

12 The Otter Project, About: Agricultural Pollution. 2015. http://www.otterproject.org/what-we-
do/programs/water-quality /agricultural-pollution/
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Surface water run-off is very important for riparian habitats and biodiversity in our coastal
ecosystem. Water contamination must be controlled at the source, rather than shift the burden to
remediation projects downstream.

Fundamentally, environmental advocacy groups assert that the quality of both surface and
ground water is so deteriorated by agricultural impacts that aggressive action must be taken by
the legislature to regulate them. Grower’s must shoulder the responsibility as polluters, reduce
nitrogen use, control and treat run-off. In this regard, additional regulatory measures must be

taken for the Ag Order to achieve its objectives and control water pollution.

Policy Recommendations

Through the diversity of perspectives and stakeholders, several key themes surface for
effective reform of the Ag Order to ensure environmental, economic, and social sustainability. In
order to address agricultural pollution and protect communities the new 2017 Ag Order must
include:

1. A comprehensive grower monitoring system for irrigated lands run-off, regulations of
nitrogen application and budgeting, in a transparent reporting process. There must be an
authorized third-party to analyze this important information and guide improvements to
education around nitrogen use, and to support evidence-based, localized decision-making.
This would include annual soil and water testing to determine how much nitrogen is
already present, and make appropriate decisions to protect waterways. Cooperative
monitoring systems seem to be the most efficient, technically and economically viable
monitoring actors. If both growers and the CA Water Board trust them, these types of
civil society organizations would be the most eligible candidates to issue water quality

analyses and recommendations.
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2. The tier-system should be reformed to be locally specific to regulate watersheds, rather
than by individual property owners and arbitrary property lines. Watershed monitoring
would create the social incentives for peer-to-peer enforcement among farmers, and
encourage cooperation to find solutions to nitrogen over-loading and pollution problems.

3. A “nitrogen tax” by all agricultural producers that would be used toward remediation
programs, implemented by the Central Coast Water Board. This fund would finance
community drinking water filtration systems, regular water quality testing, and safe

potable water replacements for impacted communities.

Conclusion

It seems pretty straight forward that California’s main political objective should be
sharing water equitably among agricultural and public consumption uses. However gridlock and
injustice pervades, with polluters only accountable to the letter of the law and not to the water
and human systems they contaminate. Agricultural producers prioritize farm viability and the
delivery product to markets, meeting the global demand for fresh produce. Moreover, there is a
demand for “pretty foods” among consumers, or an artificial quality of product achieved by
maximum nitrogen inputs. If people bought more bruised or scarred fruits and vegetables, there
would be less of a demand for nitrogen-max production.

Several lawsuits are underway to force regulatory action. The Otter Project and the
Monterey Coastkeepers are the leading organization in efforts to hold polluters accountable.
They believe that water governance must mandate source controls and treatment of wastewaters.

Last month the Monterey County Superior Court ruled the Monterey County Water
Resources Agency a water polluter and therefore must obtain waste discharge permits from the

Regional Water Quality Control Board. The Resources Agency maintains and operates a vast
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network of ditches, pipes, levees, and tide gates in the lower Salinas Valley that drain
wastewater. They have denied that they have any responsibility for protecting water quality.
Now named a polluter, they must file reports on waste discharge that specifies acceptable levels
of waste discharge and creates a plan for cleanup.'’

This is a huge victory for the environment and for future remediation efforts. The law
will incentivize the Resources Agency to treat run-off before dumping into natural ecosystems,
and require action for contamination cleanup. Although implementation will truly reveal the
impact, this has major implications for sustainability and protecting fragile aquatic ecosystems
on the Central Coast.

Investigating deeper into who is working on this issue, it seems that political camps are
deeply siloued. Bureaucracies muddle action; there is a scarcity of ideas for solutions, and
resources for remediation. People seem to think there is no possible fork in the road for
production, and the political debate continues over the industry-environment trade-offs.
Cooperative monitoring would enable stronger accountability among growers. A nitrogen tax
would be effective in incentivizing alternative, less costly inputs, or technological solutions to
reduce nitrogen use and run-off. As actionable reforms to the Ag Order, this would better inform

and advance decision-making for the future sustainability of agriculture.

13 The Otter Project. Press Release. Mar 19, 2015. http://www.otterproject.org/wp-
content/uploads/2015/04/MCWRA-Press-Release.pdf
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Organizations Contacted and/or Researched:

* Central Coast Water Quality Preservation, Inc. (Cooperative Monitoring Program)
*  Monterey County Farm Bureau
o Interviewed: Norm Groot, Executive Director
* CA Rural Legal Assistance
*  Monterey County Department of Health — Environmental Health
o Interviewed: Cheryl Sandoval, Safe Drinking Water Supervisor
* Coalition for Urban/Rural Environmental Stewardship (Safe Drinking Water Project)
o Interviewed: Kara Stuart and Parry Klason, Project Managers
* LandWatch
o Interviewed: Amy White, Executive Director
* Monterey Coastkeeper and the Otter Project
o Email Correspondence: Steve Shemik, Executive Director

* Resource Conservation District of Monterey County
o Emailed: No reply

* Sustainable Economies Law Center
o Emailed: Not working in water issues, but recommended CA Rural Legal

Assistance

* Center on Race Poverty and the Environment
o Emailed: No reply

* Central Coast Regional Water Quality Control Board
o Emailed: no reply

* Monterey County Water Resources Agency
o Emailed: no reply
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Table 1: Tier System Requirements

Tiers and Criteria

Based on relative risk to water quality and discharge

Tier 1 (Lower Risk)
* NO chlorpyrifos or diazinon applied,
* NO impaired surface water or public drinking water well, AND
« |f nitrogen loading crop, must be less than 50 acres.
* OR Certified Sustainable-In-Practice (SIP).

Tier 2

« Chlorpyrifos or diazinon applied,
* |mpaired surface water or public drinking water well, OR
« If nitrogen loading crop, between 50 — 500 acres.

Tier 3 (Higher Risk)
* Chlorpyrifos or diazinon applied, and discharge to impaired surface water; OR
« If nitrogen loading crop, greater than or equal to 500 acres.

Waterboards.ca.org, 2012

Table 2: Acreage by Tier in the Central Coast

Tier 1

Acreage in Tier

Tier 2

Tier 3

Waterboards.ca.org, 2012
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Yes, growers must be held personally responsible for the toxicity of the run-off from
their farming operations. Yet to actually make significant improvements to the water
guality - in a time when the pollution is known, heavily documented, and increasing at
alarming rates - there must be a collective effort. At the aggregate, watershed level,
the Regional Board should reflect the monitoring results back to growers so
they can understand what is happening on the landscape level, and how they fit
into that.

Furthermore, individual growers who are excessive polluters, i.e. not making progress
on improving run-off and "management effectiveness" must be publicly identified. If
the Regional Board enforcement measures do not influence the grower to cease
polluting actions, this information must be available so that civil action may be taken if
necessary.

3) The Regional Board must provide economic incentives to reduce nutrient
contamination. As of now, it is both technically and economically feasible for growers
to comply with the Ag Order, but there are very little incentives to go beyond it and
address the problem of excess nitrogen loads. Therefore it is necessary to impose
a "nitrogen tax" and curb the amount of nitrogen fertilizer growers may use
anew, when many Monterey County soils are already rich in nitrogen may multiply the
amount of nitrogen run-off draining from properties.

The nitrogen tax can be adopted into a Fund distributed by the Regional Board or the
Monterey County Health Department to fund remediation efforts for watershed habitat
restoration to improve water quality, or to restore potable water sources for drinking.

4) It's excellent to see the new draft Ag Order include monitoring of nearby domestic
wells at risk for high nitrate levels. It would be more effective - as well as ethical - to
require Dischargers to be required to provide alternative water supplies or
replacement water service to affected water suppliers or private domestic well
owners.

As of now, the cost of remediation is on the public. Many rural households reliant on
wells do not have the information to detect hazardous nitrate levels when health
problems occur, or the financial resources to put in filtration systems, reverse
osmosis, or dig new wells. The burden of taking care of polluted water is shouldered
by the public - by government agencies with public funds on behalf of rural
households, often low income, Spanish speaking, or in ill-health and vulnerable
already. It's an environmental justice issue. Dischargers should pay for the
impacts of their pollution.

Blue baby syndrome has been documented in Monterey County, and most likely
under reported. Even one case is too many, with serious consequences for the
health of the baby, and the families’ wellbeing. This is entirely preventable. With
this new Ag Order, the Regional Board has the power and responsibility to impose
strategic and feasible safeguards to protect public health.

Thank you for all your hard work thus far, and | look forward to learning more as the



policy develops. Please feel free to contact me with any questions or follow up.
Regards,

Corinne Smith

MA International Policy and Development
Freelance Journalist & Producer
Reporter, KPFA Pacifica News

(510) 501-3550 | @cocoluces
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