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The Friends of the West Shore (FOWS) and the Tahoe Area Sierra Club (TASC)
appreciate the opportunity to provide comments on the proposed State Water Board
Certification of the Clean Water Act Section 208, Lake Tahoe Water CQuality
Management Plan (208 Plan) and Notice of State Water Board's Use of an
Environmental Impact Statement Prepared by the Tahoe Regional Planning Agency
(TEPA EIS). Members of our organizations commented at the Febmary 13, 2013 hearing
before the Lahontan Region of the Water Quality Control Board related to staff s
proposed Resohition to recommmend certification of the amended 208 Plan to the State
Water Board. Owur comments noted the followmg:

1. The staff report did not sufficiently explain changes resulting from the 208 Plan
amendments;

2. The amended 208 Plan was presented to the public at the 13® hour — less than one month
before the entire TRPA FPU package was approved on 12/12/12, and was not inchided 1n
the draft or final EIS;

3. Through an “auto-update”™ clause, last minite changes to the 208 Plan permitted a third
area of roughly 320 acres to be rezoned to the new “Resort Recreation”™ district without
additional review under the Clean Water Act, which would allow for the construction of
resort hotels, additional sla facilities, etc.. on raw land in the Basin

4. Last mimite changes to the 208 Plan place a four year “sunset” on the “compromises™
made by the Bi-State Agreement signed in July 2012;

5. The “astomatic update” provision added to Chapter 10 of the 208 Plan eliminates the
authority of the Water Board and EPA to regulate activities that may impact water quality
in the Basin

We therefore asked the Lahontan Board members to delay a decision regardng the
resohition on the 208 Plan_ to allow them time to study the detailed impacts of the
changes to the 208 Plan. Board members questioned the staff member presenting the
Resolution. Mr. Bob Larsen regarding the issues we had raised. Mr. Larsen simply
reiterated that the impacts had been analyzed and that our concerns had already been
addressed. However, our concerns have not been addressed. TRPA staff, as well as
Lahontan staff. have not provided adequate answers to our concermns. Rather, we have
been given vague responses, including but not linited to:

+ Stating that TRPA"s RPU EIS was sufficient - although we have thoroughly detailed the
technical madequacy of the EIS document in nmumerons conmnent letters submitted i
2012 and the responses to those concerns were inadequate;

s That TRPA’s EIS did analyze the impacts of the 208 Plan amendments. et the 208 Plan
amendments were not even available for public consumption wantil 11/15 —months affer

watershed to assess and understand the
causes of Lake Tahoe’s water quality issues
and implement solutions identified through
academic research, numeric modeling, and
pilot projects. The Friends of West Shore
(FOWS) and the Tahoe Area Sierra Club
(TASC) disagree with the policies Lahontan
Water Board, the State Water Resources
Control Board (State Water Board) and TRPA
have adopted in response to the new
understanding of the Lake’s water quality
challenges. The bulk of the TASC/FOWS
comments regarding the proposed Clean
Water Act Section 208 Water Quality
Management Plan (208 Plan) certification are
similar to those submitted during the
development and approval of the Lake Tahoe
Total Maximum Daily Load (TMDL) and the
TRPA Regional Plan Update (RPU). The
Lahontan Water Board, the State Water Board,
and TRPA have responded to these comments
in the past, yet there remain differences in
perspective regarding land use and water
quality policy.
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Subject: Comment Letter — Lake Tahoe 208 Plan

SVWRCE Clerk

The Friends of the West Shore (FOWS) and the Tahoe Area Sierra Chub (TASC)
appreciate the opporfunity to provide comments on the proposed State Water Board
Certification of the Clean Water Act Section 208_ Lake Tahoe Water Qualitsy
Management Plan (208 Plan) and Notice of State Water Board's Use of an
Environmental Impact Statement Prepared by the Tahoe Regional Planning Agency
(TRPA EIS). Members of our organizations commented at the Febmary 13, 2013 hearing
before the Lahontan Region of the Water CQuality Control Board related to staff s
proposed Fesolution to recommend certification of the amended 208 Plan to the State
Water Board. Our comments noted the followmg:

1. The staff report did not sufficiently explain changes resulting from the 208 Plan
amendiments;

2. The amended 208 Plan was presented to the public at the 13® hour — less than one month
before the entire TRPA FPU package was approved on 12/12/12, and was not inchided in
the draft or final EIS;

Through an “auto-update”™ clause, last minite changes to the 208 Plan permitted a third
area of roughly 320 acres to be rezoned to the new “Fesort Recreation”™ district without
additional review under the Clean Water Act. wiach would allow for the constroction of
resort hotels, additional ska facilities, etc.. on raw land in the Basin

4. Last mimite changes to the 208 Plan place a four year “sunset” on the “compromises™
miade by the Bi-State Agreement sigmed in July 2012;

5. The “awtomatic update’ provision added to Chapter 10 of the 208 Plan elimimates the
authority of the Water Board and EPA to regulate activities that may impact water quality
in the Basin

We therefore asked the Lahontan Board members to delay a decision regarding the
resohition on the 208 Plan. to allow them time to study the detailed impacts of the
changes to the 208 Plan Board members questioned the staff member presenting the
Resohition Mr. Bob Larsen regarding the issues we had raised. Mr. Larsen simply
retterated that the impacts had been analyzed and that our concerns had already been
addressed. However, our concerns have not been addressed. TRPA staff. as well as
Lahontan staff. have not provided adequate answers to our concems. Rather, we have
been given vague responses, including but not limited to:

+ Stating that TRPA"s BPU EIS was sufficient - although we have thoroughly detailed the
technical inadegquacy of the EIS document in mumerons comment letters submitted in
2012 and the responses to those concerns were inadequate;

+ That TRPA’s EIS did analyze the impacts of the 208 Plan amendments, yet the 208 Plan
amendments were not even available for public consumption until 11/15 —months after
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INTRODUCTION TO RESPONSES
(continued)

The Lahontan Water Board and TRPA have
provided detailed, peer reviewed scientific
analysis to support policy decisions, yet the
TASC/FOWS contend that proposed policies
are counter to water quality and environmental
protection goals. The TASC/FOWS also allege
that the public process for policy update has
been flawed. Again, the disagreement on this
point persists despite concerted efforts by the
Water Board and TRPA to conduct open,
transparent, and public policy improvement
processes. Both the Lake Tahoe TMDL and the
RPU took many years to develop. The
Regional Water Board and TRPA held
countless public meetings and workshops to
engage interested stakeholders in the research
and monitoring findings and associated
proposed policy language. The Lake Tahoe
TMDL was subject to independent scientific
peer review, as was the TRPA Threshold
Evaluation that provided context for the RPU.
Thousands of pages of documentation,
including the scientific studies supporting policy
proposals and the peer review findings, were
made available to the public. Extended review
and comment periods were offered for all draft
documents, and the public had ample
opportunity to directly address the TRPA
Governing Board, the Regional Water Board,
and the State Water Board. Although the policy
choices reflected in the TMDL, RPU, and 208
Plan did not conform to the TASC/FOWS’
preferences, the Water Boards and TRPA have
been, and remain, committed to a robust public
engagement process regarding policy issues at
Lake Tahoe.
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the public conmment period on the draft EIS had closed (6/28), and weelks after the final
EIS had been released (10/24). No additicnal envircnmental review was performed
related to the amendments to the 208 Plan:

+ Dismissing our concerns related to the third Resort Fecreation District (up to 320 acres)
that can be permmtted in the next four years, without addrtional envircmmental review
under the CWA through simplistic claims that such a project would require “additional
review by TRPA:™

o TRPA stated that the approved ERD areas would have to undergo additional
environmental review through the analyses that will ocour for Area Plans,
however, to date the information provided regarding Area Plan emvironmental
review indicates minimal additional review '

o As aresult, the impacts of construction resort hotels, increased skd facilities, and
other recreation facilities, on what is currently undeveloped raw land, cutside of
‘walkable’ conmmmnity centers, have not been analyzed.

The following summarizes our concerns, Which are discussed in greater detail below.
Additionally, Michael Lozeau from Lozeau Drary, LIP is submitting comments on our
behalf. and we incorporate those herein

Summary of Concerns:

I.  The exclusions fom current and future 208 Plan amendment processes inclhided
in the proposed 208 Plan Amendments violate the federal Clean Water Act
(CWA) for an Cutstanding National Resource Water (OINREW) by approving
development without regulations which will degrade high quality waters:

II. The proposed amendments to the 208 Plan violate the State Board’s authority.

O The envirommental review and public process requirements for amendments to
the 208 Plan are not met by TRPA s RPU EIS;

IWV. The 208 Plan Amendments rely on the TMDL and Lake Clarity Crediting
Program (LCCP). to meet water quality requirements; however, our concerns
regarding the effectrveness of the TMDL and LCCP have not been addressed.
Further. the RPU"s baseline conditions do not comport with the assumptions
used in the TMDL model

Please feel free to contact Jennifer Quashnick at jgtahoe@sbeglobal net or Laurel Ames
at laurel@watershednetwork.org if you have any questions.

Sincerely. -

I o - A S

s Wil i d i’ . LA e e N
Laurel Ames. Susan Gearhart. Jennifer Quashnick
Conservation Co-Chair, Preasident, Conservation Consulfant,
Tahoe Area Sierra Clab Friends of the West Shore Friends of the West Shore

! See attached spreadsheet created by FOWS & TASC showing schedules and planned environmental

review for Area Plans in progress.
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The 208 Plan does not alter the land use and
water quality policies established by the Lake
Tahoe TMDL and the TRPA RPU, since
these policies have independent effect.
Rather, the 208 Plan provides a water quality
management framework that incorporates
relevant policy documents by reference.
Chapter 10 of the 208 Plan describes the
circumstances that would require 208 Plan
amendment and recertification, which is
consistent with the regulatory requirements of
40 CFR 130.6(e). It identifies types of
amendments that would require recertification
because of potential water quality impacts,
which is consistent with the requirements that
208 plans be updated to reflect changing
water quality conditions, results of
implementation actions, new requirements or
to remove conditions in prior conditional or
partial plan approvals. Chapter 10 does not
conflict with Clean Water Act requirements,
nor does it limit the regulatory authority of the
Lahonton or State Water Board or the
Nevada Division of Environmental Protection.
In addition to those requirements in Chapter
10, the EPA may require plan updates as
needed.

The comprehensive environmental analysis
provided in TRPA’s RPU Environmental
Impact Statement (EIS) meets the
requirements of the California Environmental
Quality Act (CEQA) for 208 Plan certification
pursuant to California Public Resources Code
Section 21083.5.
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the public commment period on the draft EIS had closed (6/28), and weels after the final
EIS had been released (10/24). No additicnal envircnmental review was performed
related to the amendments to the 208 Plan:

» Dismissing our concerns related to the third Resort Recreation District (up to 320 acres)
that can be permutted in the next four years, without additional envircmmental review
under the CWA, through simplistic claims that such a project would require “additional
review by TRPA:™

o TRPA stated that the approved RED areas would have to undergo additional
envircnmental review through the analyses that will occur for Area Plans,
however, to date the information provided regarding Area Plan environmental
review indicates minimal additional review '

o As aresult, the impacts of construction resort hotels, increased sla facilities, and
other recreation facilities, on what is currently undeveloped raw land, outside of
‘wallable’ conmmunity centers, have not been analvzed.

The following summarizes our concerns, which are discussed in greater detail below.
Additionally, Michael Lozeau from Lozeau Drury, LLP is submitting comiments on our
behalf and we incorporate those herein

Summary of Concerns:

I.  The exclusions ffom current and future 208 Plan amendment processes included
in the proposed 208 Plan Amendments violate the federal Clean Water Act
(CWA) for an Cutstanding National Resource Water {ONEW) by approving
development without regulations which will degrade high quality waters:;

II. The proposed amendments to the 208 Plan violate the State Board s authority.

III. The envirommental review and public process requirements for amendments to
the 208 Plan are not met by TEPA s RPU EIS;

IV. The 208 Plan Amendments rely on the TMDL and Lake Clarity Crediting
Program (LCCP). to meet water quality requirements; however, our concerns
regarding the effectiveness of the TMDL and LOCP have not been addressed.
Further. the RPUs baseline conditions do not comport with the assumptions
used in the TMDL model

Please feel free to contact Jennifer Quashnick at jgtahoe@sbeglobal net or Laurel Ames
at laurel@watershednetwork. org if you have any questions.

Sincerely,
' 0% | - el
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Laurel Ames. Susan Gearhart, Jennifer Quashnick
Consarvation Co-Chair, President, Conservation Consultfant,

Tahoe Area Sierra Club Friends of the West Shore Friends of the West Shore

! See attached spreadsheet created by FOWS & TASC showing schedules and planned environmental
review for Area Plans in progress.
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The Lahontan Water Board and State Water
Board responded to the TASC’s comments
regarding the adequacy of the Lake Tahoe
TMDL program and the associated
implementation tools, including the Lake Clarity
Crediting Program (LCCP) during the TMDL
approval process. A review of that decision is
beyond the scope of this approval of the 208
Plan. These policies and programs have
undergone peer review and thorough public
engagement processes prior to adoption. It is
unclear what “concerns” have not been
addressed — it appears the TASC/FOWS simply
desire a different policy outcome.
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Detailed Comments on 208 Plan Amendments by FOWS & TASC:

The exclusions from current and future 208 Plan amendment processes included

in the proposed 208 Plan Amendments violate the federal Clean Water Act
CWW: Q

A) for an Outstanding MNational Resource Water (ONEW) by approving

development which will degrade high guality waters:

Lake Tahoe is a federally-designated ONFW. which means that activities may not
degrade water quality bevond the highest water quality achieved in the Lake since
1968 (or 1975 in the case of the federal anfidegradation policy). It 1s a well
established fact that adding more development and pavement to lands around the
Basm will result in additional water quality pollution. There are no foolproof land use
facilities or designs that can negate these impacts. The Tahoe TMDL is aimed at
achieving the mud-lake clarity standard for Lake Tahoe and the primary productrvity
standard. which contimies to increase exponentially. This neglects the differences
between nearshore pollutants and mnpacts. but we will first focus on nud-lake clanty.

A. Lack of Scientific support for claimed reductions:

Scientists have deternuned that we nmst significantly reduce our fine sediment load
(e.g particles less than 16 microns, although recent information suggests we nmst
focus on particles less than 5 microns) if we are to achieve the mud-lake clarity
standard.

1) Preventing particles from entering Lake Tahoe:
Femoving the larger particles from stormrwater minoff is not as difficult — there
are filters which can capture the larger particles (the filters st be maintamed).
BMPs can help retain water and give the larger particles time to settle out, and we
can prevent particles from getting info our mmnoff in the first place by changing
practices associated with road sand, construction, etc.

However. removing the fine parficles from stornmwater is nuch more difficult.
Many agencies are currently relying on syvstems which use such stormwater
“filters” to remove the fine sediment particles, yet these filters have not vet
proven effective at removing the sediments below 10-20 microns.” In addition.
scientists have stated the particles with the greatest impact on clarity are typically
5 mucrons and below — a comment made. in fact, by peer reviewers of the TWMDL
technical report, as reflected in our previous conuments to the Water Board.

After vears of research and reviewing the results of treatment systems installed in
the Basin the fact remains that the most effective method for removing the
fine particles is natural infiltration, which requires undeveloped land. coverage
removal and restoration, finctioning SEZs, including protecting and limiting
incursions into floodplains. Howewer, this fact is very inconvenient for

? We have submitted numercus comments to the Water Board and TRPA regarding the “test results™ for
these filters, which claim certain ‘percent reductions’ m fine sedimenis based on the false assumption that
certain linear relationships exist between total suspended sediment remonal and fine sediment removal.
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Certification of the amended 208 Plan does
not constitute an approval of any new
development, and the assumption that new
development would degrade water quality is
speculative. (See additional response below)
Any increase in pollutant loading would be a
violation of regulations established by the Lake
Tahoe TMDL and implemented by National
Pollutant Discharge Elimination System
permits, as well as a violation of California and
federal anti-degradation policy and the TRPA
Compact.

Any activity, such as new development, re-
development, or other land disturbing
management actions, has the potential to
increase localized (i.e. on a parcel scale)
pollutant loading. To ensure that future growth
does not increase pollutant loading to Lake
Tahoe, the Lake Tahoe TMDL requires
responsible jurisdictions to reduce pollutant
loads from the established baseline condition
for that jurisdiction. This means that load
reductions must be net reductions from a
jurisdiction that account for changes in both
land use, transportation modes and uses, and
stormwater treatment. A municipality must
annually demonstrate on a catchment (i.e.
sub-watershed) basis that no increased
loading in fine sediment particle, total nitrogen,
and total phosphorus will result from any land
disturbing activity permitted in the catchment.
Efforts to eliminate the increased loads from
these land disturbing activities will not be
counted towards the annual load reduction
requirements.
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Detailed Comments on 208 Plan Amendments by FOWS & TASC:

The exclusions from current and future 208 Plan amendment processes included

in the proposed 208 Plan Amendments violate the federal Clean Water Act
CWW:

A) for an Outstanding MNational Resource Water (ONEW) by approving
development which will degrade high guality waters:

Lake Tahoe is a federally-designated ONFW. which means that activities may not
degrade water quality bevond the highest water quality achieved in the Lake since
1968 (or 1975 in the case of the federal anfidegradation policy). It 1s a well
established fact that adding more development and pavement to lands around the
Basm will result in additional water quality pollution. There are no foolproof land use
facilities or designs that can negate these impacts. The Tahoe TMDL is aimed at
achieving the mud-lake clarity standard for Lake Tahoe and the primary productrvity
standard. which contimies to increase exponentially. This neglects the differences
between nearshore pollutants and mnpacts. but we will first focus on nud-lake clanty.

A. Lack of Scientific support for claimed reductions:

Scientists have deternuned that we nmst significantly reduce our fine sediment load
(e.g particles less than 16 microns, although recent information suggests we nmst
focus on particles less than 5 microns) if we are to achieve the mud-lake clarity
standard.

1} Preventing particles from entering Lake Tahoe:

Femoving the larger particles from stormrwater minoff is not as difficult — there
are filters which can capture the larger particles (the filters st be maintamed).
BMPs can help retain water and give the larger particles time to settle out, and we
can prevent particles from getting info our mmnoff in the first place by changing
practices associated with road sand, construction, etc.

However. removing the fine parficles from stornmwater is nuch more difficult.
Many agencies are curremlyrelj,'mg on systems which use such stormwater
“filters” to remove the fine sediment panlcles wet these filters have not yet
proven effective at removing the sediments below 10-20 microns.? In addition
scientists have stated the particles with the greatest impact on clarity are typically
5 mucrons and below — a comment made. in fact, by peer reviewers of the TWMDL
technical report, as reflected in our previous conuments to the Water Board.

After vears of research and reviewing the results of treatment systems installed in
the Basin the fact remains that the most effective method for removing the
fine particles is natural infiltration, which requires undeveloped land. coverage
removal and restoration, finctioning SEZs, including protecting and limiting
incursions into floodplains. However, this fact is very inconvenient for

? We have submitted numercus comments to the Water Board and TRPA regarding the “test results™ for
these filters, which claim certain ‘percent reductions’ m fine sedimenis based on the false assumption that
certain linear relationships exist between total suspended sediment remonal and fine sediment removal.
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Additionally, supplemental modeling done for
the Regional Plan Update Final EIS supports
the finding that transferring development from
sensitive lands, concentrating it in community
centers, and incentivizing redevelopment
consistent with environmental standards will
reduce pollutant loading to Lake Tahoe.
Supplemental modeling done to estimate the
relative changes in pollutant loading that could
occur within community centers as a result of
these policies demonstrates that even if policies
that incentivize concentrated development
achieved the maximum allowable impervious
coverage in all community centers, the result
would be a decrease in pollutant loading from
the community centers as a result of
implementing required water quality regulations,
including implementation of BMPs to infiltrate
stormwater. (See Master Response 5 of Final
EIS at p. 3-31))




Detailed Comments on 208 Plan Amendments by FOWS & TASC:

The exclusions from current and future 208 Plan amendment processes included
in the proposed 208 Plan Amendments violate the federal Clean Water Act

WA for an Quistanding National Resource Water (ONEW) by approving

development which will degrade high guality waters:

Lake Tahoe is a federally-designated ONEW. which means that activities may not
degrade water quality bevond the highest water quality achieved in the Lake since
1968 (or 1975 in the case of the federal antidegradation policy). It is a well
established fact that adding more development and pavement to lands around the
Basin will result in additional water quality pollution. There are no foolproof land use
facilities or designs that can negate these impacts. The Tahoe TMDL is aimed at
achieving the mid-lake clarity standard for Lake Tahoe and the primary productivity
standard. which contimies to increase exponentially. This neglects the differences
between nearshore pollutants and impacts, but we will first focus on nud-lake clarity.

A. Lack of Scientific support for claimed reductions:

Scientists have determined that we nmst significantly reduce our fine sediment load
(e.g particles less than 16 microns, although recent information suggests we nmst
focus on particles less than 5 microns) if we are to achieve the nud-lake clarity
standard.

1} Preventin rticles from entering Lake Tahoe:

Femoving the larger particles from stornrwater minoff is not as difficult — there
are filters which can capture the larger particles (the filters nmist be maintained).
BMPs can help retain water and give the larger particles tume to settle out, and we
can prevent particles from getting info our mnoff in the first place by changing
practices associated with road sand, construction, etc.

However, removing the fine parficles from stormmwater is nmch more difficult.
Many agencies are currently relying on systems which use such stormwater
“filters” to remove the fine sediment pa.mcles wet these filters have not yet
proven effective at removing the sediments below 10-20 microns ~ In addition
scientists have stated the particles with the greatest impact on clarity are typically
5 microns and below — a comment made, in fact, by peer reviewers of the ThWMDL
technical report, as reflected in our previous comments to the Water Board.

After vears of research and reviewing the results of treatment systems mstalled in
the Basin the fact remains that the most effective method for removing the
fine particles is natural infiltration. which requires undeveloped land. coverage
removal and restoration. functioning SEZs, incliding protecting and limiting
mecursions into floodplains. However, this fact is very inconvenient for

! We have submitted numercus comments to the Water Board and TRPA regarding the “test results" for
these filters, which claim certain “percent reduchons” m fine sediments based on the false assumption that
certan linear relationships exist betwreen total suspended sediment remonval and fine sediment removal
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The Lahontan Water Board and the Nevada
Division of Environmental Protection
developed the Pollutant Reduction Opportunity
Analysis to identify options for reducing fine
sediment particle and nutrient loading from
urban storm water discharges. The analysis
provides the most comprehensive assessment
and quantification of urban storm water
treatment options for the Lake Tahoe basin.

Despite the TASC/FOWS claim, opportunities
to reduce fine sediment particle loading from
urban storm water are not limited to infiltration.
Furthermore, many treatment options
(including infiltration) can be installed beneath
the ground surface, in some instances
negating the need for undeveloped land and/or
impervious coverage removal. Although
removing fine sediment particles from storm
water flows is challenging, there are abundant
source control options to control pollutants
before they become entrained in runoff flows.
In areas near the lake shore where infiltration
and other treatment options are limited,
filtering technologies have proven effective at
reducing fine sediment and nutrient
concentrations in effluent discharges.
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development inferests. because it would require a net decrease in coverage in the
Basin, let alone it would call for no increases in coverage, especially on raw land.
It wiould be far more convenient for those who desire significantly more
development to have the option to construct a system where coverage can be
added. and water mmnoff funneled into an engineered facility (that can be installed

where it will not impede desired developments). and credit obtained for presumed ———

reductions in stornmwater pollutant loads. The TWMIDL. Lake Clarity Crediting
Program (LCCP) provides such credit, and as noted in our mumerous conunents
omn the LOCP. we remain concerned that credits are awarded based on modeled
forecasts rather than actual measured water quality reductions.

This discrepancy between assumed load reductions and actual (likely) load
reductions 15 magnified by the TEPA RPU. where the interpretation of the soil
coverage standard was changed in the 2011 Threshold Evaluation (the companion
‘baseline” document to the RPU EIS), resulting in a new “proclamation” that the
overall coverage in the Basin can be increased and vet somehow we will still
achieve threshold standards (and the CWA requirements for clarity). The new
EPUT also incorporates the TWMDI. and LOCP, thereby providing “credits” to local
governments for modeled reductions in fine sediment. Credits are not based on
actual measured reductions in pollutant loading to Lake Tahoe. Even without
MCTeASINE covVerage over existing amounts, the science simply does not support
the ability to reduce the fine sediments coming from the impacts of existing
development (inchiding roadways) without removing coverage and providing for
more infiltration Rather, relyving on the filters. seemingly the more popular option
by agencies like Caltrans, may provide some reduction in large particles entering
the Lake, but those filters will let the fine particles flow right on through
inevitably reaching Lake Tahoe.

Unfortumately, the new EPLT does not correct this problem, but instead. adds to it
The new RPU adds significantly more development — more residential units,
tourist unis (through conversion programs). condos. commercial areas. etc..
mcreasing coverage and VAT mn the Basin The new EPTJ also includes the
creation of a new Land Use called “Resort Recreation™ that will allow new
development on raw land. Two areas totaling roughly 315 acres are already
approved for this new zoning (details below). There 1s no science available to
support the idea that these new areas can be developed and somehow reduce
pollutants entering the Lake. Rather. the development on these areas will increase
coverage, reduce land available for infiltration. and draw more residents and
visitors to the Basin resulfing in more VAT (which will mcrease the re-
entrainment of particles from roadways, increase particles in roadway water
mnoff increase nitrogen enussions from tailpipes, etc.). The water quality
impacts of this change were not adequately analyvzed in TRPA s RPLT EIS: in fact.
anything more specific than a “policy-level” review was put off to review by local
governments in the fiuture.
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The Lahontan Water Board evaluated the
water quality impact of future growth potential
as part of the Lake Tahoe TMDL analysis. The
analysis found that even under a “worst case”
development scenario that maximized
allowable impervious coverage in the Lake
Tahoe watershed, the anticipated increase in
average annual fine sediment particle loading
was less than two percent. That analysis
assumed a level of impervious coverage that
greatly exceeds that allowed by the TRPA’s
recently updated Regional Plan.

Similarly, Master Response 5 of the Final EIS
noted that the analysis in the Draft EIS
demonstrated that parcels targeted for
concentrated development (i.e., non-sensitive
lands in community centers) could
accommodate the required infiltration BMPs
under the proposed Regional Plan Update
alternatives. (See Master Response 5 at p. 3-
31)

As part of adoption process for the Tahoe
TMDL and the municipal stormwater permit
for the Lake Tahoe region, Lahontan Water
Board staff previously responded to the
TASC’s comments regarding the validity of
the Lake Clarity Crediting Program. The Lake
Clarity Crediting Program is implemented
through Municipal NPDES permits and is not
part of the State Water Board’s proposed 208
Plan certification. The Program includes
comprehensive monitoring and on-the-ground
assessment to ensure actual conditions are
consistent with modeled estimates.
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development inferests, because it would require a net decrease in coverage in the
Basin, let alone it would call for no increases in coverage, especially on raw land.
It would be far more convenient for those who desire significantly mwore

development to have the option to constrmuct a system where coverage can be
added. and water mmnoff funneled into an engineered facility (that can be installed
where it will not inpede desired developments). and credit obtained for presuumed
reductions in stornmwater pollutant loads. The TWMDL. Lake Clarity Crediting
Program (LCCP) provides such credit, and as noted in our numerous conunents
on the LOCP., we remain concerned that credits are awarded based on modeled
forecasts rather than actual measured water quality reductions.

This discrepancy between assumed load reductions and actual (likely) load
reductions 15 magnified by the TEPA RPU. where the interpretation of the soil
coverage standard was changed in the 2011 Threshold Evaluation (the companion

‘baseline” document to the RPU EIS), resulting in a new “proclamation™ that the
overall coverage in the Basin can be increased and vet somehow we will still
achieve threshold standards (and the CWA requirements for clarity). The new
EP1T also incorporates the TWMDIL., and LOCP, thereby providing “credits” to local
governments for modeled reductions in fine sediment. Credits are not based on
actual measured reductions in pollutant loading to Lake Tahoe. Even without
MCTEASINE CoVerage over existing amounts, the science simply does not support
the ability to reduce the fine sediments coming from the imipacts of existing
development (inchiding roadways) without removing coverage and providing for
more infiltration Rather. relying on the filters. seemingly the more popular option
by agencies like Caltrans, may provide some reduction in large particles entering
the Lake, buf those filters will let the fine particles flow right on through
inevitably reaching I ake Tahoe.

Unfortumately, the new EPLT does not correct this problem, but instead. adds to it
The new RPUT adds significantly more development — more residential units,
tourist units (through conversion programs). condos. commercial areas. etc..
mcreasing coverage and VAT m the Basin The new EPTT also includes the
creation of a new Land Use called “Resort Recreation™ that will allow new
development on raw land. Two areas totaling roughly 315 acres are already
approved for this new zoning (details below). There 1s no science available to
support the idea that these new areas can be developed and somehow reduce
pollutants entering the Lake. Rather. the development on these areas will increase
coverage, reduce land available for infiltration. and draw more residents and
visitors to the Basin resulting in more VAT (which will mcrease the re- >
entrainment of particles from roadways, increase particles in roadway water

mnoff increase nitrogen enussions from tailpipes, etc.). The water quality

mmpacts of this change were not adequately analyvzed in TREPA s RPLT EIS: in fact.

anything more specific than a “policy-level” review was put off to review by local
governments in the fiuture.
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Neither the 208 Plan nor the Regional Plan
change the regional impervious coverage
standards or project-scale enforcement of the
standards. TASC’s assertion that overall
coverage in the region will increase as a result
of the Regional Plan is incorrect. TRPA
responded to similar comments in the final EIS
— see Master Response 3, Programmatic
Coverage Assessment, beginning on Page 3-17
of the Final EIS, Volume 1.

The Regional Plan does not allocate any
additional tourist units or create additional
mechanisms to convert other types of
development into tourist units. The Regional
Plan Update reduces the growth rate in
residential units by roughly 50% from the growth
rate allowed under the 1987 Plan. The Regional
Plan also allocates approximately 75% less
commercial floor area over the next 25 years
than the 1987 Plan allocated for the previous 25
years. Furthermore, any future development
proposals would be subject to all relevant
environmental review and regulatory
requirements. As demonstrated in the EIS, the
Regional Plan Update will ultimately reduce
coverage in sensitive lands, facilitate TMDL
implementation, and reduce vehicle miles
traveled.

According to Zhu and Kuhns et al. (2009),
vehicle miles traveled was not listed as a
principle factor influencing generation of road
dust emissions into the atmosphere. Since the
principle factors were vehicle speed, road
condition, road grade, proximity to other high
emitting roads, and season, a projected change
in the number of vehicle miles traveled was not
directly linked with a projected increase in fine
sediment load generated.
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2) Nearshore Conditions:

The nearshore conditions of Lake Tahoe confinue to dramatically decline. and the
causes are not the same as those for mid-lake clarity loss. Although mutrients and
the algae growth they support contribute to clarity loss in the Lake, the impacts to
muid-lake clarity are minor compared to the impacts of fine sediments. Howewver,
in the nearshore, researchers have identified algae growth — including abundance
and species — as significant problems for nearshore clarity. The TMDL. is based
on achieving the mid-lake clarity standard. When concerns regarding the
nearshore conditions were raised. Lahontan and TRPA staff responded by saving
that the measures in the LOCP fo reduce fine sediment will by exfension unprove
nearshore clarity. This is not true because the causes are different. Unfortunately,
although the RP1T has added threshold language regarding nearshore conditions,
the Plan itself talces the same approach as the TWMIDIL.. As a result. the RPTT EIS
failed to analyze nearshore conditions and pollutant sources and mpacts.

The exemptions inchided in the 208 Plan amendments rely on changes that were

purportedly analyzed in the TRPA FP1UT EIS. but also rely on changes proposed affer_______

the final ETS was released. On the former, our comments regarding the inadequate
techmical analysis performed by TEPA s FIS were not sufficiently addressed ~ For
those amendments proposed affer the final TRPA EIS was released on 10/24/12_. no
additional environmental review was performed and comments raised by the public
between the release of the draft 208 Plan amendments on 11/15, and the final
approved by TRPA on 12/12 were not adequately addressed.

B. The 13™ hour amendments to Chapter 10 of the 208 Plan are substantial, are
based on political decisions. not environmental, and pose serious threats to
water qualitv in the Lake Tahoe Basin.

1) Resort Recreation development approved on approximately 320 acres of
undeveloped land:
The 208 Amendments incorporate the TRPA RP1T s approval of the rezoning of
roughly 320 acres to a new land use called “Resort Recreation™ (FE). This new
ER use allows for the development of resort hotels, the expansion of ski resorts,
and other development on currently undeveloped land. Approximately 65 acres

are owned by Vail Corporation/Heavenly on the California side of south stateline >

(CAMNVY), and 250 acres owned by Edgewood Corp. on the INevada side of
stateline. and clearly developing both parcels will have a net impact on the Lake’s
water quality by mncreasing coverage on raw land, and iﬂcreasiﬂ% WAT. Thas 1s
clearly a decision based on political reasons. not environmental ™ Section 10.2 .4
in the amended 208 Plan incorporates the RPU Code of Ordinances. including the

7 Dhetails provided in TASC & FOWS comments to TRPA (and attachments) regarding the Fegional Flan
Update Package and Threshold Evaluation Feport (submatted 12/11/20127%

4 "We also note that the RPU is supposedly based on the concept of concentrating development info existing
maore “urban’ areas and removing coverage elsewhere, yet the BEF. land use approves new development on
raw land outside of these existing “Centers” — m conflict with the stated enmvireonmental purpose of the

EPLL
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The Lahontan Water Board and TRPA are
working with academic institutions to better
understand the factors affecting water quality
and algae growth in the nearshore area of Lake
Tahoe. As the TASC/FOWS point out, nutrients
are a likely driver of increased algae growth.
Because phosphorus concentrations are
strongly correlated with fine sediment particle
concentrations in stormwater, management
actions that target fine sediment particles also
effectively reduce nutrient loading to the
nearshore area. In addition, TRPA’s updated
Regional Plan includes a new standard related
to attached algae in the nearshore environment
and policies to reduce anthropogenic sources of
phosphorus to the lake.

The TRPA provided detailed responses to all
comments submitted on the Regional Plan
Update EIS. It is unclear what the TASC/FOWS
are referring to regarding “changes proposed
after the final EIS was released.” There are not
any known “exemptions” included in the 208
Plan.

Detailed responses to TASC comments
regarding development potential on Recreation-
designated lands were provided in Master
Response 10, Development on Recreation-
Designated Lands, beginning on page 3-47 of
the Final EIS, Volume 1. Development may only
occur after several layers of planning approval
and then can only be transferred from existing
development that is restored elsewhere in the
basin. The Regional Plan Update itself does not
give the green light for any additional
development in these areas. Individual projects
must still undergo additional environmental and
regulatory review and approval processes.
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3

Bi-State Recommendations, which approved the zoning change on the two ER
parcels:

A, The WOMP incorporates by reference not only the Regional Plan and Code of

Crdinances, as amended by the 2012 Regional Flan Update process, but also the

July 26, 2012, Bi-5tate Recommendations.
Section 10.2. B then acknowledges this new zoming, and specifically states that the
TWONMP can not be amended for four years to alter the terms of the Bi-State
Recommendations (inchiding the two newly zoned parcels) nor can the termms be
used to “support or deny” firture applications for KR zoning. As the zoning for the
two named parcels was already changed by the new RPLT. this reference relates to
additional applications for FF. zonmng over the next four wears. This is notable
because the Bi-State Reconvmendations narrowed down the RE. designation to just

two parcels (around 320 acres). Without the amendments to the 208 Plan that |
exempit a third RE rezoning of similar size, the RPT would only allow the EE
designation on those rwo parcels. However, by addmg this statement mio the 208
Plan. TRPA found a way to “work around™ the “limits” the Bi-State
Fecommendations placed into the Regional Plan Update — hmits that did not
allow for any new ER. zoning beyond the two parcels noted. This “work around”
alzo removes the authority of the Water Board and EPA to enforce the CWA if
and when TRPA approves another 320 acres of coverage on raw land. Because
developmg another 320 acres of undeveloped land will create a negative water
quality impact. this is vet another decision made for political not environmental
TEASOMNS.

B. The WCGMP shall not ke amended before lanuary 1, 2017, to alter the terms of the
Bi-State Recommendations inoorporated herein. with the uncerstanding that the
terns of the Bi-State Recommeandations: (1) allow adoption and updating of Area
Flans by local gowermmants as appropriate, and (2) shall not be used to support or
deny applications for “Resort Recreation” designation.

Expiration of Limits of Bi-State Recommendations in four vears:

Amnother result of this amendment i1s that after four yvears (rather. affer Jammary 1.
2017). the limitations that were placed by the Bi-State Recommmendations (phas

this new allowance for a third RE designation on up to 320 acres) will no longer |
apply. and more FF. development can be proposed and approved.

Approval of additional 320 acres of RR development in next four vears:

Az noted above, the 208 Plan amendments allow the rezoning of a thurd RE
district to be approved by TEPA withowut environmental review under the 208
Plan:

. Frior to Janwary 1. 2017. and absent a WOMP amendment. the "Resort Recreation™
land use cesignation shall in addition to iIncluding the Heavenhy and Ecqewood
parcels, allow for no more than one additional area of a comparable size to b
added to that designation. If the subdivision amendment procedures of the WOMP
do not sunset after Januwary 1, 2017, pursuant to Section G below, at that time the
States will cauwcus ina manner similar to Section G to furtih=r address the "Resort
Recreation”™ designation.
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TASC/FOWS assert that without the proposed
208 Plan Amendments regarding the Resort
Recreation District (RRD), the 2012 Regional
Plan would allow only two parcels designated
as RRD. TASC/FOWS misperceive the role of
the 208 Plan; it neither expands nor contracts
TRPA authority under the Compact and
Regional Plan. TRPA has always maintained
the authority to amend its Regional Plan to
designate more parcels in the RRD, and
Chapter 10 of the 208 Plan does not affect that
authority. The 208 Plan states that one such
designation may occur without requiring a 208
Plan amendment; further designation will
require a 208 Plan amendment (prior to 2017).

Nothing in the Bi-State Agreement itself
addressed its duration. In the 208 Plan
negotiations, California and Nevada agreed that
the Bi-State Agreement would remain in place
for 4 years. Because the Bi-State Agreement
itself does not limit the number of parcels that
may be designated as Resort Recreation in the
future, the fact that Chapter 10 of the 208 Plan
limits the ability to amend the RR development
for only four years does not alter the terms of
the Bi-State Agreement.

The 208 Plan does not approve any land use
changes or development projects. As noted
above, the 208 Plan merely states that one
such designation may occur without requiring a
208 Plan amendment. Any future RRD
designations must be analyzed in an
environmental document and may not be
approved by TRPA if it results in water quality
degradation. Any additional development within
a RRD would require additional planning
approvals and environmental review, including
review pursuant to CEQA for any development
within California.
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Given that the 208 Plan amendments were not provided to the public until after
release of the final RPUT EIS. the public did not have the opportunity to raise
comments until 11/15, when the amendments were released. Therefore. official
responses to comments were not provided. however, TRPA did state the
following during the December GB hearing:

“There were a number of commenis expliciily cited provisions in the 208 Plan and some of
those comments were mistaken and misunderstand The provision that concerns an addiional
resort recreation 1z an added lewel of safeguard in the 208 Plan because that provision 1z in =
chapter that dictates when the 208 Plan pwust be amended. It 1= a safepuard agamst adding newr
resort recreation areas because affer one more proposals would then have to be amendsd
every time. There 1= no propesal for an addifonal resort recreation area m the Plan or the 208
Plan. That 1z a chapter that defines when the 208 mmust be amended and would require action
by a local jurisdiction , the Governmg Board and then addiional acton by the tovo states and
EPA In addifion, that was a provision that the tero agreed to and that prowision 1s not for
TERPA to deliberate or say what the two states find appropriate as the mggers for amendment
to thewr 208 Flan Also, we are not approning it; we are recommending advancing it to the
states and EPA who hawve all today recommended that we do so on the terms that 1t has been
presented ™

The public was never given the chance to respond to this statement. However, we
note that it is reasonable to expect that the result of establishing a 3™ Resort
Recreation district of roughly 320 acres to be approved without review by the
states or EPA is a 3 Resort Recreation District of roughly 320 acres. Although
there are no applications for this in to TRPA at this time (that we are aware of),
there are several indications that this next area will be proposed for Northstar's
boundarnies in the North end of the Basin. As noted m our 4/8/13 comments to
Placer County regarding Northstar's Plans:

“Although Northstar states that the expansion of the Northstar skd resort into
the Lake Tahoe Basin is not inchided in the expansion.” there are mumerous
indicators that this is likely to be proposed in the near fisture, and the impacts
of this within the Lake Tahoe Basin nmst also be examimed. For example:

#» The revisions to TREPA™s Regional Land Use map in November 2011 revealed a
new “blue” area zoned Fecreation, within the Basin’s borders and adjacent to the
zld resort;

» The last mimniute changes to the 208 Water Quality Manasement Plan (adopted by

TEPA on 12/12/12) allowed for a third area zoned “Fescrt Recreation ™ over the

next four vears. without fisrther review wnder the 208 Plan’s requirements:

» The proposed upgrades to the CalPECO electrical [transmission] lines within the
Basin that will increase the capacity [to deliver] more power within the Lake
Tahoe Basin; and

+  The request by Vail Trimont to rezone Timber Production Zones in all of Placer
County (discussed in TASC s April 2013 comments).

As CEQA requires all reasonably foreseeable impacts to be included in the

environmental analysis. the rezone and expansion of Northstar into the Tahoe
Basin mmst be fully analyzed. along with the cunmlative impacts of other

* hittp:/fararw northstarattahoe. com/info/ski morthstar-mountain-master-plan-fags_asp
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As noted above, the 208 Plan does not
approve any land use changes or
development projects, nor does it expand
ability of TRPA to designate other lands as in
the RRD.

Any new development project remains
subject to applicable environmental review
and regulatory approval processes. The
TASC/FOWS suggestion that speculative
future development needs to be included in
planning level environmental analysis is
unreasonable and not consistent with the
requirements of CEQA.
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proposed or approved but not-vet-built projects. inchiding Homewood
Mountam Resort and Scquaw Vallev's proposed sk area expansions. Further,
as these resorts amm to draw visitors year-round, the impacts fom mcreased
populations and VAT during the entire vear nmist be analyzed. The unpacts
to the TRPA environmental thresholds nmist also be analyzed.” [Emphasis
added].

4) Additional activities exempied from 208 Plan environmental review:

The amendments allow the new BEF. designations to be approved on
approximately 660 acres in the Basin under the 208 Plan without additional
environmental review. Further. section 10.2.D. by outlining some amendments
that would not be automatically incorporated into the 208 Plan. approves the
autonmatic update of all of those activities not listed below. In other words, with
these limited exceptions, TEPA s RPU can be amended to allow substantial new
growth and the 208 Plan will be “automatically updated™ with those changes.
requiring no additional environmental review and removing the authority of the
Water Board and EPA from reviewing changes.

[ Except for amendments concarming subdivisions. which are addressad in Section F
bDelow, priorto fanuary 1, 2077, the WOMP need only e amended T an
amendment to the Regional Plan involves one of the Regional Plan or Code of
Ordinance sections or chapters listed Deloww:

1. BMPs (Goals and Policies WO 3-11, 3-12; Code Chapter €0.4);

2 Land Use Flanming and Control (Goals anc Policies LU 1 - 4.4 {excluding LL
2.2 (Subdivision) and any reference to or definition of Resort Recreation);
Code Chapters 20 - 22 (excluding any reference to or definition of Resort

Recreation)):

3. Coverage Transfer Limits (Goals and Policies LU 2-11: Code S52ctions 30.4.2 -
30.4.4)

4 Ewvaluation Intenvals and Targets: Assessment of Effectiveness and Adequacy

{zoals and Policies DP 2.1; Code Saction 16.5.2);

S Developmeant Limits (Goals and Polickes. DP 1-4: Code Chapier 50 (excluding
those provisions of Section 50.5.1.C.1 regarding the distribution of the up to
120 residential annual allocation among jurisdictions and Section 50.6.4.E
regarding the distribution of commerdal floor area among jurisdictions.)
In addition the wording here 1s clear, and appears to conflict with statements in
10.1, which states:

“Amendment of the WOQMP before Jamuary 1. 2017, 1= automatic upon amendment of the
Fegional Plan for five topies as noted below, unless the person ebjecting to amendment
proves based on substantial evidence to the States that the amendment to the Regional
Plan is reasonably expected to lead to the degradation of water guality. There iz no
special amendment provision for subdivisiens.™

This appears to suggest that the 208 Plan will be automatically amended for the

topics listed in 10.2. D (1-5) before January 1, 2017. It also may be read to suggest
that the five sections listed simply represent when amendments would be needed,
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Amended 208 Plan Chapter 10 does not
approve any land use changes or development
projects — it simply identifies when additional
amendment to the 208 Plan would be required.
The FOWS and TASC assertion regarding a
“660 acres” of new land use designation is
speculative. Any land use change in California
would require applicable analysis under the
CEQA. Furthermore, the 2012 Regional Plan
places additional restrictions on any new uses
with Resort Recreation designated lands,
including requirements that new uses can only
be approved as part of an Area Plan developed
in accordance with Chapter 13 of the TRPA
Code of Ordinances, and requirements that any
development with Resort Recreation designated
lands must result in the restoration of existing
development within the Tahoe Basin and a net
decrease in the total amount of development
(see TRPA Code of Ordinances section
13.5.3.C.3).

The TASC/FOWS are not referencing the
correct version of the amended 208 Plan. The
February 13, 2013 version does not include
references to “automatic” amendments.
Instead, the 208 Plan identifies instances when
a plan amendment would and would not be
needed. The portions of the 208 Plan
referenced in these comments all refer to
conditions under which an amendment to the
208 Plan would not be needed.
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rather than whether they are automatic or not. However. the collection of the
language in Chapter 10 may also leave a reader thinkmg that amendments will be
autonuatic for all except those five categories. and subdivisions, until Jamary 1,
2017. All amendments to the 208 Plan need to be clear and understandable for the
public and regulatory agencies. and the language proposed is confusing and
potentially contradictory.

. The 208 Plan amendments also set up a svstem that skirts. if mot eliminates.

the public process forr 208 Plan amendments.

1) Automaric Updates fo 208 Plamn.

The amendments sef up a system of “automatic updates™ to the 208 Plan thus
skting environmental review that would be required by the 208 Plan for the
proposed and fuoture amendments. The updates inclade some ‘restrictions’
over the next four years, however, as shown below. these restrictions can all

be removed on Jamary 1, 2017, setting up a system which allows TRPA to ——
amend the RPTI. the 208 Plan to be autonmatically updated to reflect that
amendment. and where those objecting to such amendments are requuired to

meet undefined “burdens of proof” for thewrr objections to be considered.

2} Four-vear provision on Bi-Stare A grecment.
The amendments place a four year “sunset” on the provisions of the Bi-State
Reconmendations. which purportedly mclude compronuses to reduce the
amount of development that could have been proposed.® Yet this concept of
any ‘sunset’ on the Bi-State Agreement reconumendations was not heard of
until 11715, at least not by the public. The introduction to Chapter 10 includes
the following statement:

“A= more fully set forth below, untl January 1, 2017, the WOMP limits the
circumstances under which the WQMP must be amended to cccasions when Eegional
Plan changes relate to six specific topies histed below. On January 1, 2017, the above

hmitation automatically sunsets for five of those six topies, excluding subdivisions. For
subdivisions, the State will cancus afier Jammary 1, 2017, to determine whether the
referenced subditizions sections will sunszet based on progress toward attaining improved
water quality m Lake Tahoe, and amy other factors the States deemn relevant.™

Section 10.2_E 4 provides for antomatic updates to the 208 Plan for any
amendments made to the TRPA Regional Plan. with minor exceptions for
subdivisions {although as noted below, even these exceptions can easily be
reversed in Jamuary 2017):

4, After January 1, 2017, except for amendments concerning subdivisions,
relevant amendments made to TRPA s Regional Plan andsor Code are
autamatically made to the WOMP.

® As TASC & FOWS have noted several times, we do not agree with the Bi-State Recommendations as
they do not provide adequate environmental protection of the Basm.
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As noted above, the TASC/FOWS are not
referencing the correct version of the amended
208 Plan. The February 13, 2013 version does
not include references to “automatic”
amendments. Instead, the 208 Plan identifies
instances when a plan amendment would and
would not be needed. The portions of the 208
Plan referenced in these comments all refer to
conditions under which an amendment to the
208 Plan would not be needed.

As noted above, nothing in the Bi-State
Agreement itself addresses the length of time
the agreements would hold. The two states, in
negotiating the 208 Plan amendments, agreed
to the “sunset” provisions described in Chapter
10.
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Subdivision limits can easily be removed im Jarnuary 2017, allowing virtually
any change to be automatically made:

“Progress toward attammg mmproved water quality™ (Section 10.1. excerpt
above) can be interpreted mumerous ways, and does not necessarily mean that
progress mmst be measured or even seen yet. The 208 Plan does not explain
howr this “progress™ will be assessed.

It is also unclear what is mweant by “any other factors the States deem
relevant.” This allows the States to make decisions for vet-unknown reasons
regarding development that will impact water quality. For exanmple, if the
States were fo deem “econonyy relevant. this would allow them to change the
subdivision-related review requirements without public and emmvironmental

review. Further. through Nevada™s SB 271 and all that has transpired. we have

seen one state (INV) exert enormous influence over the other (CA) in order to
obtamn the additional development deswed by powerfil mdividuals in NV
These decisions were not made to benefit the Lake. but rather. to relax
regulations to allow more devel f.

The amendaments change the burden of proof reguirements that apply when a

member of the public objecis to one of these “auromatic updares:-’ -

“Amendment of the WOQMP before Fanuary 1. 2017, 1s automatic upon amendment of the
Fegional Plan for five topies as noted below, unless the person objecting to amendment
proves based on substantial evidence to the States that the amendment to the BEegional
Flan 1s reasonably expected to lead to the degradation of water guality. There 15 no
special amendment provision for subdivisions.™

This is a significant legal change that has not been analyzed. and is contrary to
existing state and federal laws, which place the burden of presenting
substantial evidence on the agencies. not the public. Such a change will
cripple the ability of the public to be able to truly participate and object to
changes made through these “automatic updates™ by requiring the public to
bear significant costs to object to a decision. Further. there is no description of
what criferia will be used to assess that an amendment to the Regional Plan is
“reasonably expected to lead to the degradation of water quality” or what is
defined as “substanfial evidence. ™

Section 10 2 E 2 b (below) mncreases the difficulty for the public by requiring
the States to deternune wmanimonsly whether the person objecting has met the
burden of proof Phis the states mav consider whatever information thesy
choose to consider. First, what defines a unanimous determination? It appears
that if a member of the public objects to an amendment to the 208 Plan and
the States unanimonsly state that the burden of proof has not been met, then
the objection s simply dismissed and the 208 Plan 1s amended. Again public
process is thwarted.
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TASC/FOWS concerns about limits on land
subdivisions seem to stem from changes in the
scope and direction of the 208 Plan. In 1988,
the two states incorporated much of the
previous TRPA Regional Plan directly into the
208 Plan, enabling the states to have direct
influence on land use decisions that may affect
water quality. This, however, also resulted in a
cumbersome document that unintentionally
acted as a deterrent to updating regulatory
language to reflect the latest knowledge and
approaches to addressing water quality
impacts. Since that time, the states adopted the
Lake Tahoe TMDL as a more direct and robust
mechanism to regulate water quality in the Lake
Tahoe region. The TMDL provides a science-
based approach that directly addresses the
causes of Lake Tahoe’s water quality
impairment, eliminating the need for the States
to try to directly influence land use decisions.

TASC/FOWS is concerned that because the
208 Plan amendments revise the tight link
between TRPA’s Regional Plan and the 208
Plan, there will be less public participation
because there will be fewer 208 Plan
amendments. Although there is a shift away
from incorporating express Regional Plan
language into the 208 Plan, and so there will
arguably be fewer 208 Plan amendments than if
the language from the Regional Plan were
directly incorporated, any changes to the
Regional Plan itself will be subject to public
review processes as required by the TRPA
Compact. TASC/FOWS will still be able to
participate and comment on Regional Plan
changes during the TRPA processes.
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other agencies made significant compromses which reduced environmental

protection for polifical reasomns.

G After lanuary 1, 2017, the States will caucus to determine whether changes made to
TEPA's Regional Plan and/or Code concerning the subdivision provisions set forth

abowe are automatically made to the WOQMP. The States shall base their
determination to sunset the subdivision amendment procedures of the WOMP o
whether progress is being made toward attaining improved water quality and any
other factors the States deem relevant. The States shall conduct their caucus

process as fTollows:

1. Dvoes a State object to the sunset of the subdivision amendment procedures)

of the WOMFP?

a. IT no, then the subdivision amendment procedures of the WO MP
automatically sunset;

k. If wes, then the objecting State has the burden of proving to the
other State that progress s not being made toward attaining
improved water quality. The States must agree whether the
objecting State has met the burden of proof, The States may
consider any information they deem relewvant.

c. Do the States, within 60 days of the objection to the sunset of the
subdivisions secticn of the WOREP:

Section 10.2.G.1.b fiwrther tmncates the public process, and the Water Board’s
authority, by including the statement that “The Stares may consider amy

" This provision is completely open—ended
and incliudes no requirement that decisions be based on environmental

fmformarion they deem relevanr. ™

Agres that the objecting State has not met its
burden? If so, then the subdivision amendment
procedures of the WOMP do automatically sunset;

Agree that the abjecting State has met its burden? IF
so, then the subdivision amendment procedures of
the WOMF do not sunset;

Cannot agree whether the objecting State has met
its burden? If so, then the subdivision amendrment
procaedures of the WWOMP do not sunset. Either State
may then give notice that it intends to pursue
revocation of the desianation of TRPA as iits CWA
Section 208 water quality planning agency.

objectives and proper science (or actually. army science). Who determines what
1s “deemed relevant?” What if the other State disagrees? There appear to be
no limits and no requirements that protect the State’s ability to determune
whether the State will even have the authority mn the future to prevent
‘automatic updates’ of the 208 Water Plan by TRPA
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As noted above, any change to the Regional
Plan will involve opportunities for public review
and comment. After 2017, the TRPA and the
States will follow the requirements in section
130.6(e) of Title 40 of the Code of Federal
Regulations, which set out when 208 Plans
must be amended. That section requires that
the water quality management plans be updated
“as needed to reflect changing water quality
conditions, results of implementation actions,
new requirements or to remove conditions in
prior conditional or partial plan approvals.” US
EPA can also require the states to update the
208 Plan as needed.
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II.

The Proposed Amendments to the 208 Plan violate the State Board’s Authority

The 208 Plan Amendments were certified by Nevada on January 9, 2013. As a
result, Nevada has already given away its own authoriry ro make decisions about
furure activities that may violate the CWA (see discussion of Chaprer 10 impacts
below). The current question before the Water Board is whether California will
also choose to vote away its ovwn authority in the same manner.

By certifiving the 208 Plan amendments in Jamary, Nevada has already agreed to
limit s own authority over regulatory decisions regarding water quality in the fiuture.
Since the approval of Nevada’™s SB 271 mn 2011, we have witnessed the resultant
impacts of that political influence, which resulted in a weakening of environmental
protections in the Lake Tahoe Basin in order to appease political interests. Clearly,
this flies mn the face of proper decision-making for environmental protection
Therefore, while Nevada has agreed to reduce, and eventually potentially eliminate.
its authority to have a say in fisture development in the Basin that mavy harm water
quality, we are naturally very concerned that in the firture, decisions to approve more
development will again cone out of political pressure. and not be made with the
CWA requuirements in mind.

California has not vet relinquished its own authority to make decisions that affect the
Lake’s health. Without these proposed 208 Plan amendments, the State Board will
still be able to participate in the regulatory process. Thms, if the RPU 1s amended by
TERPA as a result of political pressure from Nevada or other interests {(which again
we have just witnessed with SB 271 and the hasty adoption of the new. pro-
development RPU to meet Nevada's requirements). the State Water Board will still
hawve a sav mn the approval of that development If a project i proposed in Nevada that
will harm Take Tahoe. through the 208 Plan. California and the EPA will still have
authority to prevent the damage (because water quality does not recognize state lines,
and the ONWE. designation applies to the entire lake). Howewver, if the proposed 208
Water Plan amendments are approved by Califormia, the State Water Board will have
very little say in RPUT amendments, and projects that may be approved by etther
TRPA or local governments (via Area Plans), through 12/31/2016. and after that.
possibly no say in any changes whatsoever.

Further, the TRPA FPU delegates significant pernutting authority to local
governments through the approval of “Area Plans. ™ These Area Plans may propose
amendments that require a RPU amendment. In other words, the Area Plans may
propose addifional development, changes to Plan boundaries, and other regulations
that may result in additional water quality impacts. For example, the RPU specifically
requires that RR districts be adopted through Area Plans. Therefore, the unnamed
third RR district that can be approved in the next four vears would be proposed as
part of an Area Plan TRPA would then have to amend the RP to approve that RR
district. After 1/1/2017. more RR. districts can be proposed. and yet that same date is
when the 208 Plan amendments propose that o/l FPUT amendments are automatically
made to the 208 Plan (with subdivisions being the only noted possible exception). If
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Although the comment heading indicates
TASC/FOWS contend the proposed 208 Plan
“violate[s] the State Board’s authority”, nowhere
in the body of the comment is this contention
supported with fact or law. TASC/FOWS
present no argument that the 208 Plan as
proposed violates any applicable law.

Certifying the amended 208 Plan in no way
limits the State Water Board’s authority as
established by the Porter-Cologne Water
Quiality Act. The State and Regional Water
Boards do not regulate regional land use policy
in the Lake Tahoe region. The Lahontan Water
Board, through implementation of the Lake
Tahoe TMDL, maintains the authority to ensure
that land use changes do not increase pollutant
loading to Lake Tahoe. Furthermore, the
Regional Water Board has set requirements for
pollutant load reductions from developed areas
through implementation of the municipal
stormwater permits for the Counties of El
Dorado and Placer and the City of South Lake
Tahoe. As a responsible agency under CEQA,
the Lahontan Water Board also reviews all
projects subject to CEQA and maintains the
authority to issue (or decline) applicable
permitting approvals.

As noted above, the FOWS/TASC'’s assertions
regarding future development projects are
speculative. In addition, requirements in the
TMDL prohibit pollutant load increases in
individual catchments (sub-watershed basins)
and requirements for over-all reductions of
loads within jurisdictions will ensure that
development proposed in Area Plans will not
result in additional pollutant loads.




Comment

Response

the State Board approves the proposed 208 Amendments now. the State Board will
not be able to review and decide whether to approve or deny changes that are

sed by local govermments through an Area Plan once that ¢ e 1s approved by
TRPA.

The TRPA is clearly not inmmune to political pressure exerted by pro-development
interests. The new Resort Recreation districts, approved for the benefit of large
corporations (Edgewood and Vail), are an example of that vulnerability. However, the
information provided with the Notice (INotice) of Opportunity to Comment does not
explam what these changes actually mean and just as we asked the Lahontan Board
to delay a decision in February, we now ask the State Board fo take the time fo
carefilly consider this decision

The environmental review and public process requirements for amendments o
the 208 Plan are not met by TRPA's RPLU EIS

A. Environmental Review Process not met:
The Motice states that pursuant to CEQA Section 210835, the Water Board proposes

to submit TRPA s RP1J EIS as the CEQA-required envirommental review for the 208 l

Plan amendments in lien of a separate EIR. This provision is also subject to
complying with “the requirements of CEQA and CEQA Guidelines (See also CEQA
Guidelines Section 15221).7

Page 2 of the Revised Notice of Opportunity to Comunent states the following:

“...Lahontan Water Board staff has concluded that the Fegional Plan Update EIS prepared by
the TRPA complies with the requrements and provisions of CEQA and its Guidelines,
meluding a robust altermatrves analysis, detailed mitigation measures, greenhouse gas
emission analy=is, and assessments of srowth-inducing and cumulative mmapacts.” [Emphasis
added].

However, the FPU EIS document falls far short of meeting CEQA requirements for
envirommental impact reports. The facts simply do not supportt the conchision that the
RPU EIS can be relied on to meet CEQA guidelines:

1) EIS does not perform a robust Alternarives Analvsis:

a. TRPA’s RPU EIS does not provide a robust alternatives analysis — in fact. the
EIS clearly states that impacts are only analyzed at the “geographically broad.
policy-level;”’

b. The EIS does not analvze the on-the-ground impacts of the proposed areawide
coverage management systenn:?

" Repeated throughout Final EIS, Volume 1, and in Introduction Chapter to EIS.

< gy site-specific impacts of a specific comprehensive coverage management system would be addressed
through the environmental review and confermance review of an Area Plan that would authorize a
comprehensive coverage management sysiem, and through environmental review af specific projecis that
would relocare or place coverage. " (TRPA REPUIFEIS, Vol 1, p. 3-33%)
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The Lahontan Water Board participates in the
TRPA Advisory Planning Commission and has
the opportunity to review proposed Area Plans
to determine if such plans are consistent with
the Lake Tahoe TMDL and other applicable
Water Board policies. The Lahontan Water
Board would act as a responsible agency under
CEQA, and would be able to comment on any
environmental review that local governments
prepared before adoptions of the Area Plans.

Pursuant to CEQA Guidelines section 15225,
the State Water Board did not provide an
additional comment period on the EIS, finding
that the EIS had been circulated as broadly as
state law required and gave notice meeting the
requirements of 15087(a). In fact, these
comments reiterate comments that TASC
submitted on the Draft EIS, and which were
addressed in detail in the Final EIS.

Nonetheless, responses to these comments are
being provided, and more detailed responses to
these comments can be found in Chapter 3 of
the RPU Final EIS, Volume 1.




Comment

Response

the State Board approves the proposed 208 Amendments now. the State Board will
not be able to review and decide whether to approve or denv changes that are

sed by local govermments through an Area Plan once that cf e 15 &
TRPA.

oved by

The TRPA is clearly not imnmine to political pressure exerted by pro-development
interests. The new Resort Recreation districts, approved for the benefit of large
corporations (Edgewood and Vail), are an example of that vulnerability. However, the
information provided with the Notice (INotice) of Cpportunity to Comment does not
explain what these changes actually mean. and just as we asked the Lahontan Board
to delay a decision in Febmary, we now ask the State Board to take the time fo
carefillly consider this decision

The environmental review and public process requirements for amendments to
the 208 Plan are not met by TRPA's RPU EIS

A. Environmental Review Process not met:

The MNotice states that pursuant to CEQA Section 21083 .5, the Water Board proposes
to submit TRPA s RPLT EIS as the CEQA-required environmmental review for the 208
Plan amendments in lien of a separate EIF. This provision is also subject fo
complyving with “the requirements of CEQA and CEQA Guidelines (See also CEQA
Guidelines Section 15221).7

Page 2 of the Revised Notice of Opportunity to Comment states the following:

“ . Lahontan Water Board staff has concluded that the Regional Plan Update EIS prepared by
the TRPA complies with the requurements and provisions of CEQA and its Guidelines,
mcluding a robust alternatives analysis, detailed mifigation measures, preenhouse gas
emission analyvsis. and assessments of growth-inducing and cumulative impacts.” [Emphasis

zdded].

However, the FPU EIS document falls far short of meeting CEQA requirements for
environmental impact reports. The facts simply do not support the conclusion that the
RPU EIS can be relied on to meet CEQA guidelines:

1) EIS does not perform a robust Aliemmaiives Analvsis:

a. TERPA s RPU EIS does not provide a robust alternatives analysis — m fact, the
EIS clearly states that impacts are only analyzed at the “geographically broad.
policy-level;™

b. The EIS does not analyze the on-the-ground impacts of the proposed areawide
coverage management systen:®

" Repeated throughout Final EIS, Volume 1, and in Introduction Chapter to EIS.

* “dny site-specific impacts af a specific comprehensive coverage management system would be addressed
through rhe environmenral review and confermance review af an drea Plan thar would aurhorize a
comprehensive coverages management sysiem, and through environmental review of specific projeciz thar
wonld relocate or place coverags. " (TRPA RPUFEIS, Vel 1, p. 3-339)
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The EIS provides a comprehensive analysis of
five alternatives that represent a range of
strategies to achieve the Regional Plan’s goals.
Each alternative is evaluated at an equal level
of detail. The analysis in the EIS includes a
level of detail commensurate with regional-scale
policy nature of the plan itself. The EIS is not
intended to replace site-specific or project-scale
environmental review that will be required
before any project can be approved. Additional
detail on the role of the EIS is provided in the
Section titled “Purpose of this EIS” beginning on
page 1-5 of the Draft EIS.

Final EIS Master Responses 3 and 5 directly
address the FOWS and TASC concern
regarding the programmatic coverage
assessment and the effect of concentrated
development on water quality. The site specific
impacts of any future area-wide coverage
management system can only be analyzed
when a specific proposal exists and site
characteristics are known.




Comment

Response

c. The EIS does not adequately analyze the impacts of additional VMT
generated by the RPU. which affects water quality by increasing nitrogen
deposition from tailpipe ennssions of NOx and mereasing the roadway
resuspension and mno ff of fine particles. The EIS also fails to analyze the
localized and cummlative mmpacts of VT generated by mdividual “Centers;™
- Further. the EIS does not analyze the mmpacts of the Basin’s frequent.

year-round inversions. Wwhich trap pollutants at the surface, mncreasmng the
amount of atmospheric deposition

2) Deferred Mitisation Measures lack sufficient detail to meet CEQA -

a. The EIS does not inchide detailed nutigation measures; rather, the EIS states
that due to the policyv-level review of the EIS. detailed mitigation measures are
not required - rather. a mere promuse to do them by TEPA is deemed
sufficient;®

3 Imadeguate Greenhouse Gas (GHG) Emission arnalVsis.
a.  As explamed in mumerous comments submitted to TREPA throughout the
RP1I process, the GHG emissions analysis is inadegquate. The analysis
does not inchide all emissions associated with visitors in the Lake Tahoe
Basin
b. Further. the assumptions related to vehicle trips that were used for the
transportation modelng are not supported by the evidence in the Plan.

4} Fails to Adegquately Analvze Growth-Inducing Impacits:

a. The EPTJ EIS did not analyze the fiithure increases in population associated
with visitors to the Basin nor did the EIS assess the potential fisture
population levels that would result ffom occupancy of presently recession-
caused vacant properties. in addifion to the new development added by the
new TRPA RP. as well as the potential increases associated with the many
loopholes in the RP (mcludmg the approval of development that does not
require an allocation).

5) Fails fo Evaluate Cumulaiive Tmpacis.

a.  The BEPTT EIS did not evaluate the cunmilative impacts of the EP1T's
growth on the Basin

. The FEPTUT EIS also failed to account for the cummlative impacts of growth
around the Basin (e.g. ski resort expansions proposed just outside of the
Basin’s boundarnies). especially the combined impacts of residential and
visitor VMT.

% “Due to rhe policy-level emviremmemntal analysis, VMT gffects associated with individual Town Cenrars
wers not analyzed. " (TEPA EPU FEIS, Volume 1, p. 3-119)

% TRPA FEIS, Vol 1, p. 3-65, Master Response 13: “Programmatic Mitigation Measures and Proper
Dreferral of Mitization Details™
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The EIS adequately analyzes potential impacts
associated with VMT and atmospheric
deposition. Final EIS Master Response 11
addresses the FOWS and TASC concerns
regarding the effectiveness of community
centers and transportation improvement in
reducing vehicle miles traveled. Additional
responses to this comment are provided in in
response to comments 016-129, 016-132,
016-136, and 016-139 in Chapter 3 of the Final
EIS, Volume 1.

All mitigation measures included in the EIS are
consistent with CEQA requirements. Where it
was not possible to determine the specific
details of a mitigation measure, the EIS
establishes a performance standard and
programmatic mitigation measure consistent
with the CEQA guidelines. Additional detail on
the mitigation measures consistency with CEQA
requirements is provided in Master Response 3,
Programmatic Mitigation Measures and Proper
Deferral of Mitigation Details, in Chapter 3 of the
Final EIS, Volume 1.

The EIS adequately analyzes GHG emissions
that could be affected by the Regional Plan
amendments and amended 208 Plan, including
emissions from both residents and visitors in
Chapter 3.5, Greenhouse Gas Emissions and
Climate Change in the Draft EIS. Additional
detailed responses on this topic are provided in
response to comments 016-141 and 0O26-2 in
Chapter 3 of the Final EIS, Volume 1.

Moreover, the California Air Resources Control
Board recently certified the adequacy of TRPA’s
GHG analysis and its finding of per capita GHG
reductions exceeding SB 375 targets.




Comment

Response

3)

4)

3)

c. The EIS does not adequately analyze the impacts of additional VMT
generated by the RPU. which affects water quality by increasing nitrogen
deposition from tailpipe ennssions of NOx and mereasing the roadway
resuspension and mno ff of fine particles. The EIS also fails to analyze the
localized and cummlative mmpacts of VT generated by mdividual “Centers;™
- Further. the EIS does not analyze the mmpacts of the Basin’s frequent.

year-round inversions. Wwhich trap pollutants at the surface, mncreasmng the
amount of atmospheric deposition

Deferred Mitigation Measures lack sufficient detail to meet CEQA-

a. The EIS does not inchide detailed nutigation measures; rather, the EIS states
that due to the policyv-level review of the EIS. detailed mitigation measures are
not required - rather. a mere promuse to do them by TEPA is deemed
sufficient;®

Inadegquate Greenhouse Gas (GHG) Emission analysis:

a.  As explamed in mumerous comments submitted to TREPA throughout the
RP1I process, the GHG emissions analysis is inadegquate. The analysis
does not mchude all emissions associated with visitors in the Lake Tahoe
Basin

b. Further. the assumptions related to vehicle trips that were used for the
transportation modelng are not supported by the evidence in the Plan.

Fails to Adegquiately Analvze Growth-Inducing Impacts.

a. The EPTJ EIS did not analyze the fiithure increases in population associated
with visitors to the Basin nor did the EIS assess the potential fisture
population levels that would result ffom occupancy of presently recession-
caused vacant properties. in addifion to the new development added by the
new TRPA RP. as well as the potential increases associated with the many

loopholes in the RP (mmcludmg the approval of development that does not ——

require an allocation).

Fails to Evaluate Cumdlative fmpacts:
a.  The BEPTT EIS did not evaluate the cunmilative impacts of the EP1T's
growth on the Basin
. The FEPTUT EIS also failed to account for the cummlative impacts of growth
around the Basin (e.g. ski resort expansions proposed just outside of the
Basin’s boundarnies). especially the combined impacts of residential and
visitor VMT.

% “Due to rhe policy-level emviremmemntal analysis, VMT gffects associated with individual Town Cenrars
wers not analyzed. " (TEPA EPU FEIS, Volume 1, p. 3-119)

% TRPA FEIS, Vol 1, p. 3-65, Master Response 13: “Programmatic Mitigation Measures and Proper
Dreferral of Mitization Details™
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The analysis of vehicle trips in the EIS is
supported by substantial evidence. The
methods and assumptions used in the analysis
of transportation-related impacts are described
in Chapter 3.3, Transportation, beginning on
page 3.3-28 of the Draft EIS. Additional detail
on the analysis of transportation-related impacts
is provided in the Draft EIS in Appendix E,
Traffic and Transportation Model Outputs. The
comment provides no rationale for the assertion
that the analytical approach was inadequate.

The EIS analyzes future population levels
based on the maximum amount of development
that could be allowed under the Regional Plan
in Chapter 3.12, Population, Employment, and
Housing of the Draft EIS. Growth inducing
impacts are analyzed in Chapter 5 of the Draft
EIS under the heading “Growth-Inducing
Impacts”. All future population projections are
based on the best available information and are
supported by substantial evidence. The
comment is correct that visitors are not
accounted for in population estimates because
population is defined as permanent residents.
However, the effects of changes in the number
of visitors or seasonal residents are evaluated
under each resource topic that could be
affected by those changes. All future
development requires the allocation of a
development commodity under TRPA’s growth
control system as described in Chapter 50,
Allocation of Development, in the TRPA Code of
Ordinances. Additional detail on projected
changes in population, visitor numbers, and
seasonal residents is provided in the Draft EIS
in Appendix E, Traffic and Transportation Model
Outputs. Detailed responses to this comment
have been provided in response to comment
026-2 in Chapter 3 of the Final EIS, Volume 1.




Comment

Response

c. The EIS does not adequately analyze the impacts of additional VMT
generated by the RPU. which affects water quality by increasing nitrogen
deposition from tailpipe ennssions of NOx and mereasing the roadway

resuspension and mmo T of fine particles. The EIS also fails to analyze “the

localized and cummlative mmpacts of VT generated by mdividual “Centers;™

- Further. the EIS does not analyze the mmpacts of the Basin’s frequent.
year-round inversions. Wwhich trap pollutants at the surface, mncreasmng the
amount of atmospheric deposition

2} Deferred Mitigation Measures lack sufficient detail to meet CEQOA -

a. The EIS does not inchude detailed nutigation measures; rather, the EIS states
that due to the policyv-level review of the EIS. detailed mitigation measures are
not required - rather. a mere promise to do them by TRPA is deemed
sufficient;'?

3} Imadeguare Gresnhouse Gas (GHG) Emission analvsis:
a.  As explamed in mumerous comments submitted to TREPA throughout the
RP1I process, the GHG emissions analysis is inadegquate. The analysis
does not inchide all emissions associated with visitors in the Lake Tahoe
Basin
b. Further. the assumptions related to vehicle trips that were used for the
transportation modelng are not supported by the evidence in the Plan.

&) Fails to Adegquately Analvze Growth-Inducing Impacts.

a. The EPTJ EIS did not analyze the fiithure increases in population associated
with visitors to the Basin nor did the EIS assess the potential fisture
population levels that would result ffom occupancy of presently recession-
caused vacant properties. in addifion to the new development added by the
new TRPA RP. as well as the potential increases associated with the many
loopheles in the RP (including the approval of development that does not
require an allocation).

5) Fails fo Evaluate Cumulaiive Tmpacis.
a.  The BEPTT EIS did not evaluate the cunmilative impacts of the EP1T's
growth on the Basin

. The FEPTUT EIS also failed to account for the cummlative impacts of growth

around the Basin (e.g. ski resort expansions proposed just outside of the
Basin’s boundarnies). especially the combined impacts of residential and
visitor VMT.

% “Due to rhe policy-level emviremmemntal analysis, VMT gffects associated with individual Town Cenrars
wers not analyzed. " (TEPA EPU FEIS, Volume 1, p. 3-119)

% TRPA FEIS, Vol 1, p. 3-65, Master Response 13: “Programmatic Mitigation Measures and Proper
Dreferral of Mitization Details™
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The EIS adequately analyzed the cumulative
impacts of the maximum amount of growth that
could occur under the Regional Plan on 14
resource areas in Chapter 3, Effected
Environment and Environmental Consequences
of the Alternatives; and in Chapter 4,
Cumulative Impacts, in the Draft EIS. The
FOWS/TASC provide no rationale or evidence
that the analysis was inadequate.

The EIS adequately analyzed cumulative
impacts of the Regional Plan in Chapter 3,
Effected Environment and Environmental
Consequences of the Alternatives; and in
Chapter 4, Cumulative Impacts, in the Draft EIS.
The analysis considered the maximum amount
of development that could occur under the
Regional Plan, VMT from all user types, and all
reasonably foreseeable projects.




Comment

Response

c. The REPUJ EIS does not evahiate the cunmlative impacts of the proposed_,%
areawide coverage management system

We also reiterate that the 208 Plan amendments implement the TRPA RPTT,
which is subject to a lawsuit. Therefore, if the lawsuit were successfil, the
amended 208 Plan would. by necessity, also be changed.

B. Public Process Reguirements not met:
Page 2 in the Water Board MNotice also states:

“Because the EIS was circulated as broadly as state law required and notice met the standards
of section 153087(a). pursuant to section 15225 of the CEQA Gudelines, the State Water
Board will use the Fegional Flan Update EIS without recirculating the EIS for public

review.

Howewver. the draft and final ETS did not include the amendments proposed to
Chapter 10 of the 208 Plan These were not provided to the public until November
15, 2012, and no additional environmental analysis was performed. The Water
Board can not relv on TRPA s RPTT EIS as meeting the environmental review
requirements for amendments that weren’t even included in the ETS in the first

place!

The 208 Plan Amendments, which implement TRPA s RPT, relv on the TAMDL
and Lake Clarity Crediting Program (LCCPF). to meet water gquality

reguirements: however, our conceins regarding the TAMDL and LOCP have not
been adeguatelv addressed:

On September 13, 2010, the TASC and the League to Save Lake Tahoe (LTSLT)
submitted extensive conumnents on the Repgional Board's proposed THWDL. and Basin
Plan Amendment. On November 10, 2010, the TASC and LTSLT filed additional
conmments, respondmg fo Lahontan staff s responses to the September comments and
explaming why many of those responses were madegquate.

Omn March 18, 2011, the TASC and LTSLT submitted another letter to the State Water
Cmality Resources Control Board. again explaining that “In general. the Fegional
Board’s responses and refiisal to amend the TMDL proposal do not adequately
address almost all of the League s and TASC s concerns regardmg the deep water
transparency standard THWDL and its implementation ~ The concerns we stated in the
previous letters have not been addressed. therefore we incorporate those conmment
letters herein ddditional concerns regarding the TMDIL, LOCP, fine sediment
removal mechanisms for lack thereof), nutrient impacts, and the failure of the TMDL
fo properily address nearshore conditions, are discussed previously in this lefter.

Further, since the adoption of the TWMDL and LOCCP by the Water Board, the direction
of TRPA s EPU process shifted to the more pro-development, pro-growth Plan that
was approved on 12/12/12. As detailed in our comments regarding scoping for the
proposed Basin Plan Amendments (submitted on 3/13/2013 to the Water Board). the
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As noted above, Final EIS Master Responses 3
and 5 directly address the FOWS and TASC
concern regarding the programmatic coverage
assessment and the effect of concentrated
development on water quality.

Changes to Chapter 10 were not required to be
analyzed by the EIS. The provisions in Chapter
10 relate to the process by which the 208 Plan
will be amended. It does not result in any actual
amendments, and any amendments would
undergo additional environmental assessment,
as necessary under CEQA, before they are
certified by the State Board.

The Lake Tahoe TMDL has been approved by
the State of California, the State of Nevada, and
the United States Environmental Protection
Agency. During TMDL development and
adoption, the State and Lahontan Water Boards
responded to all submitted comments, including
those provided by the TASC and the League To
Save Lake Tahoe.

Lahontan Water Board staff worked closely with
the TRPA to ensure that the RPU was aligned
with the Lake Tahoe TMDL analysis and
associated policies. The approved Regional
Plan is consistent with, and supportive of, the
Lake Tahoe TMDL.




Comment

Response

assumptions used mn the TMMDL analysis do not comport with the baseline

assumptions and increased development approved in the RP1UT “package.” As a result,
the THDL. assumptions nmist be revised to address the changes made through

adoption of the TRPA RP1I.

Page 17 of 17




Comment Response

Public Comn
Lake Tahoe 208 |
Deadline: 4/11/13 by 12 n

Mo F4=¥.NV} DRURY -

Apnl 11, 2013 Via E-mail

4-11-13

Jeanine Townsend. Clerk to the Board
State Water Resources Control Board I
P.O. Box 100, Sacramento, CA 95812-2000

1001 “I” Street, 24th Floor, Sacramento, CA 95814

commentletters(@waterboards.ca.gov

Re: Comment Letter—Lake Tahoe 208 Plan

Dear Chair Marcus and members of the State Board,

Thank you for the opportunity to comment on the proposed update to the Lake Tahoe 208
Plan. Our office has been retained by the Tahoe Area Sierra Club (“TASC™) and Friends of the
West Shore (“FOWS”) to review and comment on the proposed plan. Both TASC and FOWS
appeared before the California Regional Water Quality Control Board, Lahontan Region and
provided comunents on the proposed 208 Plan. Those comments mecluded in particular concerns
regarding the proposed amendments procedures in Section 10 and concerns that the 208 Plan
further destines Lake Tahoe’s water quality to continued degradation long into the future. The
following provides further details regarding those important concerns.

Initially, TASC and FOWS do not believe that the State Board’s reference in the public The reference to 23 CCR § 3779(f) was mIStakenIy
notice to 40 C.C.R. § 3779(f) is appropriate. That provision only applies to the State Board’s included. Please note, however, that pursuant to
consideration of amendments to basin plans or guidelines adopred by a regional board. 23 CCR § section 15225 of the Guidelines for California
3779(‘f) provides that “[t]he sTa'Ee board, wherf considering approwl‘rl oj_’a regional_ b.on_'_rd's Environmental Quality Act (Cal. Code Regs., tit. 14,
adoption of an amendment to its water quality control plan or guideline, shall prescribe a e .
comment period of not less than 30 days...” The provision then provides that such comments can §15225)1 no additional comment pe”Od on the FEIS
be refused if late or were not presented to the Regional Board. Here, as the Lahontan Region’s was being provided_
resolution specifies. the 208 Plan amendments have been adopted by the Tahoe Regional Planning
Agency (“TRPA™), the designated agency to prepare 208 Plans for Lake Tahoe. See Resolution
RG6T-2013-0010, § 7. See also State Board Resolution No. 81-63. Here, although the Regional
Board did consider and adopt a resolution supporting the State Board’s approval of the TRPA’s
updated 208 Plan, the Regional Board did not and could not itself adopr the Plan. Hence. the
comunents and procedures referenced by 23 CCR § 3779(%) are mapplicable to the State Board’s
review of the 208 Plan.

A The Proposed “Automatic” Amendment Procedures are Contrary to EPA
Regulations Requiring State Board and EPA Approval of 208 Plan Updates.

“WQM plans consist of initial plans produced in accordance with sections 208 and 303(e)
of the Act and certified and approved updates to those plans.” 40 C.F.R. § 130.6(a). All 208 plan
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amendments have to be reviewed and certified by the State Board and approved by EPA. 40
C.F.R. § 130.6(f) (“The Governor or the Governor’s designee shall certity by letter to the Regional
Administrator for EPA approval that WQM plan updates are consistent with all other parts of the
plan™). See aiso Resolution R6T-2013-0010, 9 8 (“TRPA’s amended 208 Plan requires
certification by the State Water Resources Control Board, the Nevada Division of Envirommental
Protection, and the United States Environmental Protection Agency to take effect”). Likewise,
EPA’s regulations reserve for the EPA Regional Administrator the authority to require updates to a
208 Plan whenever necessary. 40 C.F.R. § 130.6(f) (“Regional Administrators may require that
State WQM plans be updated as needed™).

Despite these clear approval requirements, the proposed 208 Plan includes provisions that
would first limit and then eliminate review by the State Board and EPA of updates to the Plan.
Chapter 10.2 first limits any potential amendments through January 1. 2017, to revisions of five
specitfied portions of TRPA’s Regional Plan. Any Regional Plan changes outside of the five
designated sections would automatically amend the 208 Plan unless an objecting person can meet
“the burden of providing substantial evidence to the States that the Regional Plan change may
reasonably be expected to lead to the degradation of water quality.” 208 Plan, pp. 37-38. And
both California and Nevada must unanimously determine that the objecting person has met the
burden of proof. /d. After January 1. 2017, all changes to the Regional Plan are automatically
deemed amendments to the 208 Plan without any further process: “After January 1, 2017, except
for amendments concerning subdivisions, relevant amendiments made to TRPA ‘s Regional Plan
and/or Code are automatically made to the WQMP.” 208 Plan. 9 10.2(E)(4).

In addition to those automatic updates based on changes to TRPA’s Regional Plan, the 208
Plan also provides that any updates or revisions to the long-list of incorporated planning and
regulatory documents also will be deemed automatic updates to the 208 Plan. These automatic
updates are not restricted bv date but apply immediately. The 208 Plan states that:

To ensure timely implementation and. where necessary, timely revision of
these components and to improve the functionality and relevance of the
WQMP, in lien of re-adoption of individual components, this WQMP
incorporates by reference those documents listed in Table 2. The following
components and their subsequent duly adopted and approved revisions and
amendments are integral parts of this WQMP. As an example, periodic
updates and improvements of the TRPA Best Management Practices
Handbook to reflect latest thinking and approaches are automatically
incorporated as part of this WQMP and subject to implementation.

208 Plan, p. 5. These incorporated plans include not only the Lahontan Region Board’s Basin Plan
and TMDLs, but also local plans prepared by cities, counties, the Forest Service and Caltrans, as
well as other TRPA regulations. 208 Plan, p. 7, Table 2. To the extent TRPA intends to include
these in the 208 plan, they all must be provided to the State Board and EPA as part of this review
process. And, the notion that future changes of any of those plans or policies will automatically
amend the 208 Plan improperly attempts to sidestep the State Board’s and EPA’s approval
authority.

In Chapter 10, the States intended that, rather than
duplicating regulatory language from the Regional
Plan directly into the 208 Plan, sections deemed
important will be simply referenced. The intention
was to create a “living and relevant framework,”
consisting of the individual programs occurring at the
various government levels that affect water quality in
Lake Tahoe. The relevant programs are identified in
Table 2 of the 208 Plan on p. 7. Each of the
identified programs may be amended in accordance
with the required processes associated with that
program. Under this process, and consistent with US
EPA regulations, the State Board would not need to
certify every change to one of these programs, which
would delay timely implementation of revisions that
improve the functionality and relevance of the 208
Plan. Under Chapter 10, if TRPA amends sections of
the Regional Plan specifically identified in Chapter
10, and the amendment adversely affects water
quality, a 208 Plan amendment will be required for
the change to be effective.
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amendments have to be reviewed and certified by the State Board and approved by EPA. 40
C.F.R. § 130.6(f) (“The Governor or the Governor’s designee shall certity by letter to the Regional
Administrator for EPA approval that WQM plan updates are consistent with all other parts of the
plan™). See aiso Resolution R6T-2013-0010, 9 8 (“TRPA’s amended 208 Plan requires —>
certification by the State Water Resources Control Board, the Nevada Division of Envirommental
Protection, and the United States Environmental Protection Agency to take effect”). Likewise,
EPA’s regulations reserve for the EPA Regional Administrator the authority to require updates to a
208 Plan whenever necessary. 40 C.F.R. § 130.6(f) (“Regional Administrators may require that
State WQM plans be updated as needed™).

Despite these clear approval requirements, the proposed 208 Plan includes provisions that
would first limit and then eliminate review by the State Board and EPA of updates to the Plan.
Chapter 10.2 first limits any potential amendments through January 1. 2017, to revisions of five
specitfied portions of TRPA’s Regional Plan. Any Regional Plan changes outside of the five
designated sections would automatically amend the 208 Plan unless an objecting person can meet
“the burden of providing substantial evidence to the States that the Regional Plan change may
reasonably be expected to lead to the degradation of water quality.” 208 Plan, pp. 37-38. And
both California and Nevada must unanimously determine that the objecting person has met the
burden of proof. /d. After January 1. 2017, all changes to the Regional Plan are automatically
deemed amendments to the 208 Plan without any further process: “After January 1, 2017, except
for amendments concerning subdivisions, relevant amendiments made to TRPA ‘s Regional Plan
and/or Code are automatically made to the WQMP.” 208 Plan. 9 10.2(E)(4).

In addition to those automatic updates based on changes to TRPA’s Regional Plan, the 208
Plan also provides that any updates or revisions to the long-list of incorporated planning and
regulatory documents also will be deemed automatic updates to the 208 Plan. These automatic
updates are not restricted bv date but apply immediately. The 208 Plan states that:

To ensure timely implementation and. where necessary, timely revision of
these components and to improve the functionality and relevance of the
WQMP, in lien of re-adoption of individual components, this WQMP
incorporates by reference those documents listed in Table 2. The following
components and their subsequent duly adopted and approved revisions and
amendments are integral parts of this WQMP. As an example, periodic
updates and improvements of the TRPA Best Management Practices
Handbook to reflect latest thinking and approaches are automatically
incorporated as part of this WQMP and subject to implementation.

208 Plan, p. 5. These incorporated plans include not only the Lahontan Region Board’s Basin Plan
and TMDLs, but also local plans prepared by cities, counties, the Forest Service and Caltrans, as
well as other TRPA regulations. 208 Plan, p. 7, Table 2. To the extent TRPA intends to include
these in the 208 plan, they all must be provided to the State Board and EPA as part of this review
process. And, the notion that future changes of any of those plans or policies will automatically
amend the 208 Plan improperly attempts to sidestep the State Board’s and EPA’s approval
authority.

The commenter is not referencing the correct version
of the amended 208 Plan. The February 13, 2013
version does not include references to “automatic”
amendments. Instead, the 208 Plan identifies
instances when a plan amendment would and would
not be needed. The portions of the 208 Plan
referenced in these comments all refer to conditions
under which an amendment to the 208 Plan would
not be needed. As such, the comments on this page
regarding “automatic” amendments are not
applicable to the 208 Plan that is proposed for
certification.

The requirement to consider amending the 208 Plan
whenever there is a Regional Plan change to the
referenced section expires in 2017. After 2017, the
TRPA and the States will follow the requirements in
section 130.6(e) of Title 40 of the Code of Federal
Regulations, which set out when 208 Plans must be
amended. That section requires that the water
quality management plans be updates “as needed to
reflect changing water quality conditions, results of
implementation actions, new requirements or to
remove conditions in prior conditional or partial plan
approvals.”
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By purporting to eliminate the State Board’s duty to certify and EPA’s authority to approve
or order updates to the 208 Plan, the 208 Plan is inconsistent with Section 208, 33 U.S.C. § 1288
and EPA’s implementing regulations. The 208 Plan cannot, by its terms. attempt to by-pass the
requirement that any updates must be approved by the State Board and EPA.

Relatedly, the 208 Plan also proposes to insulate three “Resort Recreation” (RR) areas from
any water quality review through the 208 Plan amendment process. Two of the areas are
identified, including about 315-acres of land and a third area of comparable size is unidentified but
purportedly included in the 208 Plan provisions. Chapter 10 of the Plan then proceeds to exclude
whatever new development takes shape in these three very large areas from any need to amend the

208 Plan and hence. any formal review by the State Board and EPA. 208 Plan. § 10.2.B. Like the |

other 208 Plan provisions discussed above, this effort to exclude significant changes to the Lake
Tahoe water-quality landscape from the 208 planning procedures — particularly formal review of
amendments addressing those substantial changes to the Lake’s watershed — is inconsistent with
both the State Board’s and EPA’s Section 208 approval authority.

It also must be noted that the 208 Plan includes a substantial, apparently typographical,
error on page 36 where it states that:

Amendment of the WQMP before January 1., 2017, is automatic upon amendment
of the Regional Plan for five topics as noted below, unless the person objecting to
amendment proves based on substantial evidence to the States that the amendment
to the Regional Plan is reasonably expected to lead to the degradation of water
quality. There is no special amendment provision for subdivisions.

208 Plan, p. 36. This would appear to state the opposite of the subsequent provisions which
provide that, for the five topics. amendments to the 208 Plan arising from changes to the Regional
Plan will occur and only changes to other topics will be automatic unless successfully challenged
by any person.

B. The 208 Plan Misstates or Omits Key Provisions of the TRPA Regional Plan
and the Basin Plan and is Inconsistent with the California and Federal
Antidegradation Policies.

The State Board cannot certify the 208 Plan’s consistency with either the Lahontan Basin
Plan or the State and federal Antidegradation Policies.

First. the 208 Plan nusstates several key provisions of the recent TMDL and 1ts effect on
TRPA’s Regional Plan. Of particular concern is the 208 Plan’s reconstruction of the Lake Tahoe
TMDL for the deep water clarity standard to presumably eliminate the Regional Plan’s numeric
effluent limitations for storm water discharges to the Lake. The 208 Plan claims that:

TRPA’s concentration-based standards are not directly comparable with the more
contemporary particle number- and mass-based standards used to assess water
quality compliance with the TMDL. They are based on two different approaches to
measuring water quality. Hence, when a TMDL load reduction plan and program is

9
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The 208 Plan does not approve any land use
changes or development. The commenters
concerns about changes to land use seem to stem
from changes in the scope and direction of the 208
Plan. In 1988, the two states incorporated much of
the previous TRPA Regional Plan directly into the
208 Plan, enabling the states to have direct
influence on land use decisions that may affect
water quality. This, however, also resulted in a
cumbersome document that unintentionally acted as
a deterrent to updating regulatory language to reflect
the latest knowledge and approaches to addressing
water quality impacts. Since that time, the states
adopted the Lake Tahoe TMDL as a more direct and
robust mechanism to regulate water quality in the
Lake Tahoe region. The TMDL provides a science-
based approach that directly addresses the causes
of Lake Tahoe’s water quality impairment,
eliminating the need for the States to try to directly
influence land use decisions.

The commenter’s assertion regarding new land use
designations is speculative. Any land use change in
Lake Tahoe region would require environmental
analysis by TRPA under the Tahoe Regional
Planning Compact, and also potentially by the local
jurisdiction under the California Environmental
Quality Act. Furthermore, the 2012 Regional Plan
places additional restrictions on any new uses with
Resort Recreation designated lands, including
requirements that new uses can only be approved as
part of an Area Plan developed in accordance with
Chapter 13 of the TRPA Code of Ordinances, and
requirements that any development with Resort
Recreation designated lands must result in the
restoration of existing development within the Tahoe
Basin and a net decrease in the total amount of
development (see TRPA Code of Ordinances section
13.5.3.C.3).
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By purporting to eliminate the State Board’s duty to certify and EPA’s authority to approw:
or order updates to the 208 Plan, the 208 Plan is inconsistent with Section 208, 33 U.S.C. § 1288
and EPA’s implementing regulations. The 208 Plan cannot, by its terms, attempt to by-pass the
requirement that any updates must be approved by the State Board and EPA.

Relatedly, the 208 Plan also proposes to insulate three “Resort Recreation” (RR) areas fronj
any water quality review through the 208 Plan amendment process. Two of the areas are
identified, including about 315-acres of land and a third area of comparable size is unidentified but
purportedly included in the 208 Plan provisions. Chapter 10 of the Plan then proceeds to exclude
whatever new development takes shape in these three very large areas from any need to amend the
208 Plan and hence. any formal review by the State Board and EPA. 208 Plan, § 10.2.B. Like the
other 208 Plan provisions discussed above, this effort to exclude significant changes to the Lake
Tahoe water-quality landscape from the 208 planning procedures — particularly formal review of
amendments addressing those substantial changes to the Lake’s watershed — is inconsistent with
both the State Board’s and EPA’s Section 208 approval authority.

It also must be noted that the 208 Plan includes a substantial, apparently typographical,
error on page 36 where it states that:

Amendment of the WQMP before January 1, 2017, is automatic upon amendment
of the Regional Plan for five topics as noted below, unless the person objecting to
amendment proves based on substantial evidence to the States that the amendment
to the Regional Plan is reasonably expected to lead to the degradation of water
quality. There is no special amendment provision for subdivisions.

208 Plan, p. 36. This would appear to state the opposite of the subsequent provisions which
provide that, for the five topics, amendments to the 208 Plan arising from changes to the Regional

Plan will occur and only changes to other topics will be automatic unless successfully challenged
by any person.

B. The 208 Plan Misstates or Omits Key Provisions of the TRPA Regional Plan
and the Basin Plan and is Inconsistent with the California and Federal
Antidegradation Policies.

The State Board cannot certify the 208 Plan’s consistency with either the Lahontan Basin
Plan or the State and federal Antidegradation Policies.

First, the 208 Plan misstates several key provisions of the recent TMDL and its effect on
TRPA’s Regional Plan. Of particular concern is the 208 Plan’s reconstruction of the Lake Tahoe
TMDL for the deep water clarity standard to presumably eliminate the Regional Plan’s numeric
effluent limitations for storm water discharges to the Lake. The 208 Plan claims that:

TRPA’s concentration-based standards are not directly comparable with the more
contemporary particle number- and mass-based standards used to assess water
quality compliance with the TMDL. They are based on two different approaches to
measuring water quality. Hence, when a TMDL load reduction plan and program is

In addition, requirements in the TMDL, prohibiting
additional loads in individual catchments (sub-
watershed basins) and requiring over-all reductions of
loads within jurisdictions will ensure that development
proposed in Area Plans will not result in additional
pollutant loads.

The language on page 36 of the 208 Plan that the
commenter identified as potentially being in error has
been changed to state that “No amendment of the
WQMP before January 1, 2017 is needed upon
amendment of the Regional Plan for five topics as
noted above, unless the person objecting to
amendment proves based on substantial evidence to
the States that the amendment to the Regional Plan is
reasonably expected to lead to the degradation of
water quality...”

The amended 208 Plan is consistent with both the
TRPA Regional Plan and the Water Quality Control
Plan for the Lahontan Region (Basin Plan). The
referenced language reflects the Basin Plan and
Regional Plan requirements that clarify the application
of established concentration-based storm water
effluent limits. Specifically, the Basin Plan and the
Regional Plan defer to the Lake Tahoe TMDL
pollutant load allocations as the primary water quality
standard in areas managed by a local government
load reduction plan.
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i place for a catchment. the TMDL plan and program supersede the TRPA

requirements. Where a TMDL load reduction plan and program are not in place. the

TRPA concentration-based standards remain in effect. For project review and
conformance review of area plans, TRPA will utilize the pollutant load reduction P
plan standards for TMDL registered catchments or TRPA default standards for

projects and activities outside of registered catchments.

208 Plan, p. 14. Contrary to the 208 Plan, the approved TMDL does not supersede the Regional
Plan’s numeric limitations. Basin Plan, Ch. 5.18. The Regional Plan’s numeric limitations apply
to stormwater discharges to the near shore waters of Lake Tahoe. Code of Ordinances, §
60.1.3(A), Table 60.1.3-1. As the TMDL documentation makes clear, the deep water clarity
TMDL 1s not designed to address pollution concerns that currently are growing in Lake Tahoe’s
near-shore waters. The only standard applicable to the Lake’s listing as an impaired water is the
deep water transparency standard. As a result, the fact that the numeric stormwater limits are not
comparable to the clarity TMDL measures is of no moment given that the limitations also serve to
protect the Lake’s near shore waters. In the response to comments on the TMDL, the Regional
Board emphasized that the deep water transparency standard TMDL does not address compliance
with standards on the Lake’s near-shore zone:

The draft Lake Tahoe TMDL was developed to meet federal requirements under
section 303(d) of the federal Clean Water Act, by addressing Lake Tahoe’s deep
water transparency. Because the Lake is not meeting the deep water transparency
standard. 1t was listed as impaired on the federal 303(d) list. The TMDL was
developed to specifically address that impairment. Because Lake Tahoe’s
nearshore environment is not yet listed as impaired on the State Water Board’s
303(d) list, the draft Lake Talhoe TMDL does not specifically address issues in the
nearshore. However, actions taken to reduce pollutant loads from the four source
categories are expected to result in improved conditions in the nearshore because of
the reductions in amount of pollutants entering the lake through stormwater in the
nearshore.

Response to Lozeau Drury Comments on TMDL., p. 26 (emphasis added)
http://www.waterboards.ca.gov/lahontan/water_issues/programs/tmdl/lake tahoe/docs/comments/

responses/letter 6.pdf). Importantly. even assuming the expected “reductions” to near shore
pollutants eventually occur, that expectation says nothing about whether the water quality
standards or uses applicable to near-shore waters will be achieved by those tangential reductions.
Because the clarity TMDL does not supersede the Regional Plan’s numeric effluent limitations.
those limitations are available to enforce to protect near-shore waters.

Similarly, the 208 Plan also is inconsistent with the Basin Plan because it fails to identify
or discuss the Basin Plan’s long-standing numeric effluent limitations that apply to storm water
discharges to the Lake’s near shore waters. Basin Plan, p. 5.6-5, Table 5.6-1. The Basin Plan
plainly requires that “These limits shall apply in addition to any more stringent effluent limitations
for the constituents below, or to limitations for additional constituents, which are necessary to
aclieve all applicable water quality objectives for specific receiving waters.” Id. See also Basin
Plan, p. 5.6-1 *“ The effluent limitations at the top of Table 5.6-1 apply to stormwater discharges to

Storm water requirements can be found in TRPA
Code Section 60.4.8.B and Basin Plan Section 5.6. In
addition, TRPA Code section 13.6.5.B requires that,
in the conformance review of Area Plans, TRPA shall
utilize the load reduction plans for all registered
catchments or TRPA default standards when there
are no registered catchments.

The thrust of many of the commenter’s concerns are
how the changes to the Regional Plan, and to a lesser
extent the 208 Plan, will impact nearshore water
quality. The State and Regional Board share
concerns about water quality at the nearshore, and
the Regional Board, in partnership with TRPA, is
working with academic institutions to better
understand the factors affecting water quality and
algae growth in the nearshore area of Lake Tahoe.
Initial findings suggest nutrients are a likely driver of
increased algae growth. Because phosphorus
concentrations are strongly correlated with fine
sediment particle concentrations in stormwater,
management actions that target fine sediment
particles also effectively reduce nutrient loading to the
nearshore area. As part of the Regional Plan update
process, the TRPA has adopted a new management
standard for attached algae that requires the agency
to “Implement policy and management actions to
reduce the areal extent and density of periphyton
(attached) algae from Lake Tahoe’s nearshore.” To
further reduce nutrient loading to nearshore waters,
the Regional Plan update also includes a policy to
phase out chemical fertilizer containing phosphorus.
In the near future, the TRPA and the Water Board will
establish more applicable indicators of nearshore
water quality condition to help determine whether
additional management practices are warranted.
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surface waters, and generally to surface runoff leaving a specific project site.” Hence, these
limitations regulate discharges to the Lake’s near-shore waters. Despite the clear applicability of
these core limits, the 208 Plan makes no mention of them. Indeed. to the extent the 208 Plan’s
effort to claim that the TMDL trumps the Regional Plan’s numerical limitations also extends to the
Regional Plan’s stormwater effluent limitations (indeed. 4 out of 5 of the numeric limits are the
same), the omission of any discussion of the stormwater limitations appears designed to shunt the
numeric limits aside rather than mmplement them as the Regional Board and State Board are duty-
bound to do. See Water Code §§ 13247, 13146. This omission renders the 208 Plan inconsistent
with the Basin Plan and the State Board should require the Plan to include a clear description of
the Basin Plan’s numeric limitations and their ongoing role in protecting near-shore waters.

As the Regional Board and Tahoe Regional Planning Agency already have recognized for
several years, the near-shore zone of Lake Tahoe 1s cuurently not protecting beneficial uses. See,
e.g. Taylor, K., Investigation of Near Shore Turbiditv At Lake Tahoe (March 2002)
(http://www.swreb.ca.gov/water_issues/programs/swamp/docs/laketahoe turbidity mar2002.pdf):

SNPLMA Proposal for Theme 2¢ (Near-Shore Water Quality) (2007)
www fs fed us/psw/partnerships/tahoescience/documents/SchladowNearShoreProposal. pdf

: McConnell, Joe: Kendrick Taylor, Spatial Variability of Near Shore Turbidity at Lake Tahoe
(2001) (synopsis) (http://www.agu.org/meetings/fm01/fm01-pdf/tin01 H42G.pdf). See also Basin
Plan, pp. 5.7-8 (*“Human activities in and near the littoral zone can physically alter fish habitat and
contribute nutrients leading to eutrophication and the alteration of food webs . . . ; erosion and
sedimentation can degrade habitat quality”): 7d. (“Increased growth of attached algae and rooted
plants in the shorezone is the most visible sign of eutrophication to human recreational users of
lakes”). Readily available evidence indicates that “[t]here is a strong correlation between elevated
turbidity near the shore and development on the shore.” Taylor 2002. See also McConnell &
Taylor (2004) (“Perimeter surveys (Taylor et al., 2004) quantified turbidity on a basin-wide scale,
finding a distinct association between elevated near-shore turbidity and several developed areas™).
“The near shore zone 1s the portion of the lake first impacted by disturbances on shore because the
material causing the adverse impact will have the greatest concentration near the source on shore.”
Id. As Geoffrey Schladow of the Tahoe Environmental Research Center explains:

Conditions in the near-shore zone have degraded over time. Elements of this
degradation include elevated turbidity (Taylor et al. 2004).. and increasing
concentrations of periphyton (attached algae) on rocks, piers and other hard
substrate (Hackley et al. 2004, 2005, 2006).

 fs. / / ‘
Dr. SchladOW also emph’lslzes that, even assuming any benefits accrue from polhltlon Contml
measures attempting to address clarity issues in the deep waters of the Lake, those measures
cannot be assumed to benefit the near-shore:

Recent optical modeling (Swift et al. 2006) suggests that mid-lake clarity is
predominantly controlled by the concentration and size distribution of fine.
inorganic particles (=< 20 microns). The near-shore zone, by contrast, is more
biologically productive suggesting that nutrient fluxes and other factors may play a

The commenter has misinterpreted the Basin Plan
regarding the application of the referenced
concentration based storm water effluent limits. Basin
Plan page 5.6-1 states “The Lahontan Regional Board
applies the numbers in Table 5.6-1 on a site- or
project specific basis in response to identified erosion
or runoff problems.” Basin Plan Page 5.6-2 goes on to
describe the storm water treatment requirements
related to municipal and public roadway storm water
treatment — explicitly deferring to the Lake Tahoe
TMDL waste load allocations as the applicable
standard of compliance. There is no reference
regarding the applicability of the concentration based
effluent limits as the commenter states.
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much larger role in that zone. It therefore cannot be assumed that the same
management strategies will work for both the near-shore and mid-lake.

Id. Kendrick Taylor, in her 2002 study. linked degradation of the near-shore from turbidity to
development:

The highest turbidity values were in the lake adjacent to Tahoe Keys and
exceeded the TRPA littoral zone turbidity threshold. Areas with persistently high
turbidity occurred off South Lake Tahoe and Tahoe City. Areas with occasional
high turbidity occurred off Incline Village and Kings Beach.

http://www.swreb.ca.gov/water issues/programs/swamp/docs/laketahoe turbidity mar2002.pdf.
See also http://www.agu.org/meetings/fin01/fin01-pdf/fin01 H42G.pdf. Thus, where the Regional
Plan, and the 208 Plan by extension, allows for a concentration of new development, the near
shore zone would be the portion of the Lake that realizes pollution increases, including potentially
excessive discharges of sediment, turbidity, and nutrients that could impair and further degrade
recreational uses and other beneficial uses as well as exceed the applicable standards.

By failing to address the near shore pollution that has long been evident in Lake Tahoe, the
208 Plan fails to achieve the goals and intent of Section 208 and violates the California and federal
antidegradation policies. Although the clarity of Lake Tahoe in its deep waters is of course
critical, the overwhelmingly vast majority of residents and visitors only experience the water
quality of the near shore. By ignoring and misrepresenting the numeric limitations that, it
enforced, might be able to restore those near-shore waters to their 1968 and 1975 conditions, as 1s
required by the state and federal antidegradation requirements, the 208 Plan is imnconsistent with
those critical water quality standard components.

Relatedly, the amendment exemption set forth in Chapter 10 of the 208 Plan also includes
language that appears mconsistent with the Antidegradation Policies. Prior to January 1, 2017, for
a person to show that an amendment to the 208 Plan is required for Regional Plan changes outside
the five listed topics, the person “has the burden of providing substantial evidence to the States that
the Regional Plan change may reasonably be expected to lead to the degradation of water
guality....” 208 Plan. pp. 37-38 (emphasis added). This vague language appears to require that, in
order to trigger a 208 Plan amendment, a person must show that a Regional Plan change degrade
water quality from current conditions. However, California’s Antidegradation Policy requires no
degradation from the Lake’s best water quality since 1968. The federal Antidegradation Policy
requires the Board to prevent any degradation beyond the Lake’s best water quality since 1975.

To the extent the 208 Plan anticipates maintaining currently impaired water quality and does not
allow updates to the 208 Plan even where Regional Plan changes will maintain current impairment
of the Lake’s OQutstanding National Resource Waters, the 208 Plan is inconsistent with the
Antidegradation Policies because 1t allows for measures that, although improving water quality,
still fall far short of restoring the Lake’s high quality waters.

"
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As noted above, the Regional Board, in partnership
with TRPA, is working with academic institutions to
better understand the factors affecting water quality
and algae growth in the nearshore area of Lake
Tahoe. Initial findings suggest nutrients are a likely
driver of increased algae growth. Because
phosphorus concentrations are strongly correlated
with fine sediment particle concentrations in
stormwater, management actions that target fine
sediment particles also effectively reduce nutrient
loading to the nearshore area. As part of the
Regional Plan update process, the TRPA has
adopted a new management standard for attached
algae that requires the agency to “Implement policy
and management actions to reduce the areal extent
and density of periphyton (attached) algae from Lake
Tahoe’s nearshore.” To further reduce nutrient
loading to nearshore waters, the Regional Plan
update also includes a policy to phase out chemical
fertilizer containing phosphorus. In the near future,
the TRPA and the Water Board will establish more
applicable indicators of nearshore water quality
condition to help determine whether additional
management practices are warranted.
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much larger role in that zone. It therefore cannot be assumed that the same
management strategies will work for both the near-shore and mid-lake.

Id. Kendrick Taylor, in her 2002 study, linked degradation of the near-shore from turbidity to
development:

The highest turbidity values were in the lake adjacent to Tahoe Keys and
exceeded the TRPA littoral zone turbidity threshold. Areas with persistently high
turbidity occurred off South Lake Tahoe and Tahoe City. Areas with occasional
high turbidity occurred off Incline Village and Kings Beach.

http:/www swreb.ca.gov/water issues/programs/swamp/docs/laketahoe turbidity_mar2002 pdf.
See also http://www.agu org/meetings/tim01/fin01-pdt/fin01 H42G . pdf. Thus, where the Regional
Plan, and the 208 Plan by extension, allows for a concentration of new development, the near
shore zone would be the portion of the Lake that realizes pollution increases, including potentially
excessive discharges of sediment, turbidity, and nutrients that could impair and further degrade
recreational uses and other beneficial uses as well as exceed the applicable standards.

By failing to address the near shore pollution that has long been evident in Lake Tahoe. the
208 Plan fails to achieve the goals and intent of Section 208 and violates the California and federal
antidegradation policies. Although the clarity of Lake Tahoe in its deep waters 1s of course
critical. the overwhelmingly vast majority of residents and visitors only experience the water
quality of the near shore. By ignoring and misrepresenting the numeric limitations that, if
enforced. might be able to restore those near-shore waters to their 1968 and 1975 conditions, as is
required by the state and federal antidegradation requirements, the 208 Plan 1s inconsistent with
those critical water quality standard components.

Relatedly, the amendment exemption set forth in Chapter 10 of the 208 Plan also includes
language that appears inconsistent with the Antidegradation Policies. Prior to January 1, 2017, for
a person to show that an amendment to the 208 Plan is required for Regional Plan changes outside

the five listed topics, the person “has the burden of providing substantial evidence to the States that

the Regional Plan change may reasonably be expected to lead to the degradation of water
quality...” 208 Plan. pp. 37-38 (emphasis added). This vague language appears to require that, in
order to trigger a 208 Plan amendment, a person must show that a Regional Plan change degrade
water quality from curent conditions. However, California’s Antidegradation Policy requires no
degradation from the Lake’s best water quality since 1968. The federal Antidegradation Policy
requires the Board to prevent any degradation beyond the Lake’s best water quality since 1975.

To the extent the 208 Plan anticipates maintaining currently impaired water quality and does not
allow updates to the 208 Plan even where Regional Plan changes will maintain current impairment
of the Lake’s Outstanding National Resource Waters, the 208 Plan 1s mconsistent with the
Antidegradation Policies because it allows for measures that, although improving water quality,
still fall far short of restoring the Lake’s high quality waters.
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There is no evidence that the 208 Plan, and more
specifically the Regional Plan, will result in
degradation of water quality. The commenter’s claim
that “numeric limitations ... if enforced, might be able
to restore near shore waters to their 1968 and 1975
conditions,” is not substantiated with any evidence.
The Final EIS for the Regional Plan demonstrates
that incentivized concentrated redevelopment
consistent with current environmental standards that
is situated outside of sensitive lands will help to
reduce pollutant loading to Lake Tahoe. This
strategy, along with the Tahoe TMDL, which requires
local jurisdictions to complete load reduction plans for
sub-watershed catchments in order to reduce their
load of fine sediment, nitrogen, and phosphorous to
the lake, will help to improve Lake Tahoe water
quality. Improving Lake Tahoe water quality is
consistent with federal and state anti-degradation
requirements.
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much larger role in that zone. It therefore cannot be assumed that the same
management strategies will work for both the near-shore and mid-lake.

Id. Kendrick Taylor, in her 2002 study, linked degradation of the near-shore from turbidity to
development:

The highest turbidity values were in the lake adjacent to Tahoe Keys and
exceeded the TRPA littoral zone turbidity threshold. Areas with persistently high
turbidity occurred off South Lake Tahoe and Tahoe City. Areas with occasional
high turbidity occurred off Incline Village and Kings Beach.

http:/www swreb.ca.gov/water issues/programs/swamp/docs/laketahoe turbidity_mar2002 pdf.
See also http://www.agu org/meetings/tim01/fin01-pdt/fin01 H42G . pdf. Thus, where the Regional
Plan, and the 208 Plan by extension, allows for a concentration of new development, the near
shore zone would be the portion of the Lake that realizes pollution increases, including potentially
excessive discharges of sediment, turbidity, and nutrients that could impair and further degrade
recreational uses and other beneficial uses as well as exceed the applicable standards.

By failing to address the near shore pollution that has long been evident in Lake Tahoe. the
208 Plan fails to achieve the goals and intent of Section 208 and violates the California and federal
antidegradation policies. Although the clarity of Lake Tahoe in its deep waters 1s of course
critical. the overwhelmingly vast majority of residents and visitors only experience the water
quality of the near shore. By ignoring and misrepresenting the numeric limitations that, if
enforced. might be able to restore those near-shore waters to their 1968 and 1975 conditions, as is
required by the state and federal antidegradation requirements, the 208 Plan 1s inconsistent with
those critical water quality standard components.

Relatedly, the amendment exemption set forth in Chapter 10 of the 208 Plan also includes
language that appears inconsistent with the Antidegradation Policies. Prior to January 1, 2017, for
a person to show that an amendment to the 208 Plan is required for Regional Plan changes outside
the five listed topics, the person “has the burden of providing substantial evidence to the States that
the Regional Plan change may reasonably be expected to lead to the degradation of water
quality...” 208 Plan. pp. 37-38 (emphasis added). This vague language appears to require that, in
order to trigger a 208 Plan amendment, a person must show that a Regional Plan change degrade
water quality from curent conditions. However, California’s Antidegradation Policy requires no
degradation from the Lake’s best water quality since 1968. The federal Antidegradation Policy
requires the Board to prevent any degradation beyond the Lake’s best water quality since 1975.

To the extent the 208 Plan anticipates maintaining currently impaired water quality and does not
allow updates to the 208 Plan even where Regional Plan changes will maintain current impairment
of the Lake’s Outstanding National Resource Waters, the 208 Plan 1s mconsistent with the
Antidegradation Policies because it allows for measures that, although improving water quality,
still fall far short of restoring the Lake’s high quality waters.

HY

HI

irs

The commenter notes that federal anti-degradation
requirements do not allow any degradation for Lake
Tahoe because of its status as an Outstanding
National Resource Water (ONRW). He argues that
the requirements of Chapter 10 of the 208 Plan, that
require any Regional Plan amendment that involves
one of six topics to also require an amendment to the
208 Plan if it “may be reasonably be expected to lead
to the degradation of water quality, is inconsistent
with the requirement of the federal anti-degradation
requirements for no degradation to an ONWR. The
commenter misperceives the function of Chapter 10.
In the first instance, TRPA’s Compact precludes it
from adopting any plan change that result in a water
quality degradation in violation of the OWNR anti-
degradation policy. The States recognized that
differences of opinion may arise as to the effect of a
policy change. Therefore, Chapter 10 provides a
mechanism for the States for specified Regional Plan
provisions to air any disagreements on the water
quality impacts associated with a change in these
policies. Chapter 10 does not state that any such
amendment that may lead to degradation of Lake
Tahoe water quality may become an amendment to
the 208 Plan. Rather, it requires that any such
amendment be remanded to TRPA for further action.
Further action may be required for TRPA to propose
changes to the amendment so that it does not result
in degradation. If, however, an amendment to the
208 Plan came before the State Board that would
cause water quality degradation to Lake Tahoe, such
an amendment would not be able to be certified,
consistent with the requirements of the federal
antidegradation requirements.
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FOWS and TASC appreciate the State Board’s consideration of these comments and look
forward to participating at any upcoming public hearing on the Lake Tahoe 208 Plan.

Sincerely,

Aoetiee ST N

Michael R. Lozeau

Lozeau Drury LLP

On behalf of Friends of the West Shore and
Tahoe Area Sierra Club

Finally, during and after the operative effect of
Chapter 10, whether the 208 Plan requires
amendment is controlled by 40 C.F.R. §130.6(e),
which states” “... WQM plans shall be updated as
needed to reflect changing water quality conditions,
results of implementation actions, new requirements
or to remove conditions in prior conditional or partial
plan approvals.”




