
STATE WATER RESOURCES CONTROL BOARD 
BOARD MEETING SESSION – DIVISION OF WATER RIGHTS 

DECEMBER 1, 2009 
 

ITEM 7 
 

 
SUBJECT 
 
CONSIDERATION OF A RESOLUTION AUTHORIZING THE EXECUTIVE DIRECTOR TO 
EXECUTE A MEMORANDUM OF UNDERSTANDING BETWEEN THE STATE WATER 
RESOURCES CONTROL BOARD AND THE FEDERAL ENERGY REGULATORY 
COMMISSION FOR THE PREPARATION OF ENVIRONMENTAL DOCUMENTS 
 
DISCUSSION 
 
Federal Energy Regulatory Commission (Commission) and State Water Board staff have 
developed a Memorandum of Understanding (MOU) for the preparation of environmental 
documents.  The purpose of the MOU is to coordinate the procedures and schedules for 
review of applications to license or relicense hydropower projects.  The goal is to issue a 
single environmental document that satisfies the requirements of the National Environmental 
Policy Act (NEPA) and California Environmental Quality Act (CEQA).   
 
Operation of a non-federal hydropower project requires a license from the Commission.  
Before the Commission can issue a license for a new project, or relicense an existing project, 
applicants must obtain water quality certification under section 401 of the Clean Water Act 
from the State Water Board.  The Board must certify that the project will comply with the 
applicable provisions of the Clean Water Act, including water quality standards set forth in the 
applicable Water Quality Control Plan (Basin Plan). 
 
The Commission is the lead agency concerning preparation of environmental documents 
required by NEPA.  When the applicant is not a public agency, the State Water Board is the 
lead agency for preparation of documents necessary to comply with CEQA.  Both NEPA and 
CEQA encourage lead agencies to cooperate in development of joint NEPA and CEQA 
documents.   
 
Currently, State Water Board staff requires applicants to hire a consultant who prepares 
environmental documents under the direction of the Board.  When possible, NEPA documents 
are used as the basis of CEQA.  Under the MOU, Commission staff will prepare the 
documents to satisfy the requirements of both NEPA and CEQA.  The State Water Board may 
use environmental documents prepared by others; however, when doing so, the Board is 
required to independently review and analyze the document and exercise its independent 
judgment that the document adequately discloses and mitigates potential environmental 
impacts and otherwise complies with CEQA.  Under the MOU, both the Commission and the 
State Water Board are responsible for securing funds, or imposing and collecting any fees, 
necessary to carry out their responsibilities under the MOU.   
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Commission policy does not allow a cooperating agency to intervene and become a party in a 
proceeding before the Commission.  Under the MOU, as a cooperating agency, the State 
Water Board acknowledges this policy, and the Commission agrees to consider a motion for 
late intervention by the State Water Board, but makes no determination as to whether a 
motion to intervene will be granted.  The Commission will continue its practice of attaching 
water quality certifications in their entirety to the license issued for hydropower projects. 
 
POLICY ISSUE 
 
Should the State Water Board adopt the proposed resolution? 
 
FISCAL IMPACT 
 
None. 
 
REGIONAL BOARD IMPACT 
 
None. 
 
STAFF RECOMMENDATION 
 
Staff recommends adoption of the proposed resolution.  
 
 
State Water Board action on this item will assist the Water Boards in reaching Goal 5 of the 
Strategic Plan Update.  Approval of this item will assist in fulfilling Objective 5.1 to improve the 
current Water Board systems, programs, functions, and core business process to enhance 
effective and consistent implementation of Water Board plans and policies, and State and 
federal laws and regulations, and to reduce processing time and costs.  
 
 
 



 D R A F T November 3, 2009 
 

STATE WATER RESOURCES CONTROL BOARD 
RESOLUTION NO. 2009- 

 
 

AUTHORIZING THE EXECUTIVE DIRECTOR TO EXECUTE A MEMORANDUM OF 
UNDERSTANDING BETWEEN THE STATE WATER RESOURCES CONTROL BOARD AND 

THE FEDERAL ENERGY REGULATORY COMMISSION CONCERNING THE 
PREPARATION OF ENVIRONMENTAL DOCUMENTS 

 
 

WHEREAS: 
 
1. The State Water Resources Control Board (State Water Board) must issue water quality 

certification before the Federal Energy Regulatory Commission (Commission) can issue a 
license for a non-federal hydroelectric project. 

 
2. The Commission is the lead agency for preparation of environmental documents required 

by the National Environmental Policy Act (NEPA). 
 
3. The State Water Board is lead agency for certain projects under the California 

Environmental Quality Act (CEQA). 
 
4. Both CEQA and NEPA recommend the preparation of joint environmental documents. 
 
5. Commission policy prevents a cooperating agency from intervening and becoming a party 

to the proceeding. 
 
6. The State Water Board encourages collaboration and cooperation among parties. 
 
7. Staff resources are limited, and this Memorandum of Understanding may reduce the time 

necessary for the Commission to make decisions on the issuance of licenses. 
 
THEREFORE BE IT RESOLVED THAT: 
 
The State Water Resources Control Board authorizes the Executive Director to execute a 
Memorandum of Understanding with the Federal Energy Regulatory Commission concerning 
the preparation of environmental documents. 
 
 

CERTIFICATION 
 
The undersigned Clerk to the Board does hereby certify that the foregoing is a full, true, and 
correct copy of an order duly and regularly adopted at a meeting of the State Water 
Resources Control Board held on December 1, 2009. 
 
 
 
 
             
       Jeanine Townsend 
       Clerk to the Board 
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