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November 4, 2003


STATE WATER RESOURCES CONTROL BOARD

BOARD MEETING SESSION--DIVISION OF WATER QUALITY

NOVEMBER19, 2003

ITEM 9

SUBJECT

CONSIDERATION OF AN ORDER ADOPTING STATEWIDE GENERAL WASTE DISCHARGE REQUIREMENTS FOR DREDGED OR FILL DISCHARGES THAT HAVE RECEIVED STATE WATER QUALITY CERTIFICATION (GENERAL WDRs)

DISCUSSION

The proposed General WDRs are for discharges of dredged or fill material that have received State Water Quality Certification (Certification) pursuant to Federal Clean Water Act (CWA) section 401.  The purpose of these General WDRs is to bring the State Water Resources Control Board (SWRCB) and the Regional Water Quality Control Boards (RWQCBs) into compliance with the requirement to issue or waive WDRs for all projects, including those that are regulated under CWA section 401.

CWA section 404 authorizes the U.S. Army Corps of Engineers to issue either individual or general permits for discharges of dredged or fill materials.  CWA section 401 requires every applicant for a federal permit or license for any activity which may result in a discharge to a water of the United States to obtain Certification that the proposed activity will comply with State water quality standards.  If the State denies Certification, the federal agency may not issue its permit or license.  If the State conditions its Certification, the federal agency must include the conditions in its permit or license.  In California, Certification authority rests with the RWQCBs or for multi-Region discharges, the SWRCB.  The SWRCB and RWQCBs administer the Certification program in accordance with the requirements of California Code of Regulations Title 23, section 3830 et seq. 

California Water Code (CWC) section 13263 requires RWQCBs to prescribe waste discharge requirements for any proposed discharge.  CWC section 13269 allows this requirement to be waived if this is in the public interest.  Senate Bill 390 amended CWC section 13269 and terminated all waivers on January 1, 2003 unless the RWQCB renewed the waiver.  Most RWQCBs had established waivers for discharges of dredged or fill material prior to 

January 1, 2003, but most of these waivers were not renewed.  Where waivers for discharges of dredged or fill material have not been renewed, these General WDRs will provide an efficient way of covering the discharge in compliance with CWC section 13263.
These General WDRs will apply to any dredged or fill discharge which is regulated, pursuant to CWA section 401 and CWC Title 23, section 3830 et seq.  No additional application fee or process will be required of the discharger other than that required for Certification.

These proposed General WDRs require dischargers to comply with the conditions of the State’s Certification to ensure that water quality standards are met.

Since the action does not entail environmental impact, SWRCB staff plans to submit a Notice of Exemption from the requirements of the California Environmental Quality Act for these General WDRs.  The public was notified of these proposed General WDRs and proposed Notice of Exemption on October 15, 2003 by a posting on SWRCB Internet Website.  A notice dated October 15, 2003 from Stan Martinson, Chief of the Division of Water Quality, SWRCB, notified interested parties of the proposed General WDRs. 

POLICY ISSUE

Should the SWRCB adopt the proposed Order for the General WDRs?

FISCAL IMPACT
This activity is budgeted within existing resources.  No additional expenditures will occur as a result of adopting these General WDRs. 

RWQCB IMPACT
All RWQCBs 

STAFF RECOMMENDATION
That the SWRCB adopt the proposed Order for General WDRs.

STATE WATER RESOURCES CONTROL BOARD

WATER QUALITY ORDER NO. 2003-__-DWQ

STATEWIDE GENERAL WASTE DISCHARGE REQUIREMENTS FOR

  DREDGED OR FILL DISCHARGES THAT HAVE RECEIVED 

STATE WATER QUALITY CERTIFICATION (GENERAL WDRs)

The State Water Resources Control Board (SWRCB) finds that:

1. Discharges eligible for coverage under these General WDRs are discharges of dredged or fill material that have received State Water Quality Certification (Certification) pursuant to federal Clean Water Act (CWA) section 401.
2. Discharges of dredged or fill material are commonly associated with port development, stream channelization, utility crossing land development, transportation water resource, and flood control projects.  Other activities, such as land clearing, may also involve discharges of dredged or fill materials (e.g., soil) into waters of the United States.

3. CWA section 404 establishes a permit program under which the U.S. Army Corps of Engineers (ACOE) regulates the discharge of dredged or fill material into waters of the United States.

4. CWA section 401 requires every applicant for a federal permit or license for an activity that may result in a discharge of pollutants to a water of the United States (including permits under section 404) to obtain Certification that the proposed activity will comply with State water quality standards.  In California, Certifications are issued by the Regional Water Quality Control Boards (RWQCB) or for multi-Region discharges, the SWRCB, in accordance with the requirements of California Code of Regulations (CCR) section 3830 et seq.  The SWRCB’s water quality regulations do not authorize the SWRCB or RWQCBs to waive certification, and therefore, these General WDRs do not apply to any discharge authorized by federal license or permit that was issued based on a determination by the issuing agency that certification has been waived.  Certifications are issued by the RWQCB or SWRCB before the ACOE may issue CWA section 404 permits.  Any conditions set forth in a Certification become conditions of the federal permit or license if and when it is ultimately issued.

5. Article 4, of Chapter 4 of Division 7 of the California Water Code (CWC), commencing with  section 13260(a), requires that any person discharging or proposing to discharge waste, other than to a community sewer system, that could affect the quality of the waters of the State,
 file a report of waste discharge (ROWD).  Pursuant to Article 4, the RWQCBs are required to prescribe waste discharge requirements (WDRs) for any proposed or existing discharge unless WDRs are waived pursuant to CWC section 13269.  These General WDRs fulfill the requirements of Article 4 for proposed dredge or fill discharges to waters of the United States that are regulated under the State’s CWA     section 401 authority.

6. These General WDRs require compliance with all conditions of Certification orders to ensure that water quality standards are met. 

7. The U.S. Supreme Court decision of Solid Waste Agency of Northern Cook County v. U.S. Army Corps of Engineers, 531 U.S. 159 (2001) (the SWANCC decision) called into question the extent to which certain “isolated” waters are subject to federal jurisdiction.  The SWRCB believes that a Certification is a valid and enforceable order of the SWRCB or RWQCBs irrespective of whether the water body in question is subsequently determined not to be federally jurisdictional.  Nonetheless, it is the intent of the SWRCB that all Certification conditions be incorporated into these General WDRs and enforceable hereunder even if the federal permit is subsequently deemed invalid because the water is not deemed subject to federal jurisdiction.
8. The beneficial uses for the waters of the State include, but are not limited to, domestic and municipal supply, agricultural and industrial supply, power generation, recreation, aesthetic enjoyment, navigation, and preservation and enhancement of fish, wildlife, and other aquatic resources.

9. Projects covered by these General WDRs shall be assessed a fee pursuant to Title 23,    CCR section 3833.
10. These General WDRs are exempt from the California Environmental Quality Act (CEQA) because (a) they are not a “project” within the meaning of CEQA, since a “project” results     in a direct or indirect physical change in the environment (Title 14, CCR section 15378); and (b) the term “project” does not mean each separate governmental approval (Title 14,         CCR section 15378(c)).  These WDRs do not authorize any specific project.  They recognize that dredge and fill discharges that need a federal license or permit must be regulated under CWA section 401 Certification, pursuant to CWA section 401 and Title 23, CCR section 3855, et seq.  Certification and issuance of waste discharge requirements are overlapping regulatory processes, which are both administered by the SWRCB and RWQCBs.  Each project subject to Certification requires independent compliance with CEQA and is regulated through the Certification process in the context of its specific characteristics.  Any effects on the environment will therefore be as a result of the certification process, not from these General WDRs.  (Title 14, CCR section 15061(b)(3)).
11. Potential dischargers and other known interested parties have been notified of the intent to adopt these General WDRs by public hearing notice.

12. All comments pertaining to the proposed discharges have been heard and considered at the November 4, 2003 SWRCB Workshop Session.

13. The RWQCBs retain discretion to impose individual or general WDRs or waivers of WDRs in lieu of these General WDRs whenever they deem it appropriate.  Furthermore, these General WDRs are not intended to supersede any existing WDRs or waivers of WDRs issued by a RWQCB.

IT IS HEREBY ORDERED that WDRs are issued to all persons proposing to discharge dredged or fill material to waters of the United States where such discharge is also subject to the water quality certification requirements of CWA section 401 of the federal Clean Water Act (Title 33 United States Code section 1341), and such certification has been issued by the applicable RWQCB or the SWRCB, unless the applicable RWQCB notifies the applicant that its discharge will be regulated through WDRs or waivers of WDRs issued by the RWQCB.  In order to meet the provisions contained in Division 7 of CWC and regulations adopted thereunder, dischargers shall comply with the following: 

1. Dischargers shall implement all the terms and conditions of the applicable                 CWA section 401 Certification issued for the discharge.  This provision shall apply irrespective of whether the federal license or permit for which the Certification was obtained is subsequently deemed invalid because the water body subject to the discharge has been deemed outside of federal jurisdiction.  

2. Dischargers are prohibited from discharging dredged of fill material to waters of the United States without first obtaining Certification from the applicable RWQCB or SWRCB.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of an order duly and regularly adopted at a meeting of the State Water Resources Control Board held on November 19, 2003.

AYE:

NO:

ABSENT: 

ABSTAIN: 

_____________________________________

Debbie Irvin

Clerk to the Board

� “Waters of the State” as defined in CWC Section 13050(e)
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