STATE WATER RESOURCES CONTROL BOARD

BOARD MEETING SESSION - DIVISION OF FINANCIAL ASSISTANCE

JANUARY 22, 2003

ITEM  3
SUBJECT

FINDING A CONDITION OF EMERGENCY AND ADOPTING AN EMERGENCY REGULATION SETTING FEES FOR THE WASTEWATER TREATMENT PLANT CLASSIFICATION AND OPERATOR CERTIFICATION PROGRAM (PROGRAM)

DISCUSSION
In 1973, legislation was enacted requiring that the State Water Resources Control Board (SWRCB) establish a Program to certify operators and supervisors at wastewater treatment facilities.  Responsibility for administering this Program is given to the Office of Operator Certification (OOC) in the Division of Clean Water Programs. The OOC determines the classification level of each facility based on its design flow and complexity of treatment processes.  Classes range from small pond systems (Class I) through major metropolitan systems (Class V).  This classification determines the appropriate grade level (Grades I - V) of the supervisors and operators at the facility.

The SWRCB is statutorily mandated by section 13628 of the Water Code to cover the costs of the Program through fees.  The current fee schedule was established in 1992.  Over the last ten years, a gap between revenues and expenses has developed.  It has now grown to approximately $275,000. Additional revenue must be raised to offset this annual deficit.

Fees charged to applicants for examinations and certifications are deposited in the General Fund and disbursed back to the Program as needed. In Fiscal Year 2001-02, $340,022 was collected in fees.  Annual program costs over the last four years, including enforcement, averaged approximately $615,000.  An increase in the fees is necessary to allow the Program to meet its responsibilities.  Attachment 1, “Cost of the Office of Operator Certification,” documents the staff costs for Fiscal Year 2002-03.  The cost of existing staff, at existing workload levels, is $616,556 per year.  Attachment 2, “Operator Fees, 1992-2002,” lists funds generated by fees over the last ten years.   Attachment 3, “Anticipated Revenue Generated by Proposed Fee Increase” shows the projection of additional revenues from the proposal.

The current and proposed fees are as follows:
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Renewal


*   OIT certificate fee based on grade level requested.

** Cost to administer and grade the exam.

Why the Fee Increase is an Emergency

If the costs of the Program cannot be met, it will be necessary to transfer staff to other SWRCB activities causing a substantial work backlog to develop.  Failure to issue new certifications and renewal of existing certificates in a timely manner may result in individuals and agencies violating Section 13627.1 of the Water Code, which requires that all operators hold a valid certificate issued by the SWRCB.  Violation of this section is deemed a misdemeanor and can result in civil liability of up to $100 per day both for the operator and the agency owning the treatment plant.

POLICY ISSUE
Should the SWRCB approve the above fee schedule and authorize the Executive Director to transmit the proposed amendment to section 3717, Title 23, of the California Code of Regulations to the Office of Administrative Law for filing with the Secretary of State?  In addition, should the SWRCB approve the related Finding of Emergency for the purposes of Government Code section 11346.1, subdivision (b) justifying the immediate adoption of the proposed regulation in order to preserve the public peace, health and safety, and general welfare?

FISCAL IMPACT
As discussed above, approximately $617,000 will be needed to annually support 5.5 Personnel Years in staff and $20,000 in contracts.  Of the contracts, $5,000 is for costs associated with renting examination sites and $15,000 for an engineering student to assist in the initial classification and periodic review of over 800 wastewater treatment plants.  The fee increase is estimated to produce additional annual revenue of approximately $277,000.

RWQCB IMPACT

The Program directly impacts all Regional Water Quality Control Boards (RWQCBs) by ensuring that staffs operating wastewater treatment plants meet minimum standards of training and experience.  The RWQCBs have incorporated language in the National Pollutant Discharge Elimination System permits and Waste Discharge Requirements specifying that certified staff must operate wastewater treatment plants. 

STAFF RECOMMENDATION

1. That the SWRCB approve a resolution adopting the proposed amendment to section 3717, Title 23, of the California Code of Regulations and related condition of emergency justifying the immediate adoption of the proposed regulation in order to preserve the public peace, health and safety, and general welfare.

2. That the SWRCB authorize the Executive Director to transmit the amendment to the Office of Administrative Law for filing with the Secretary of State.

DRAFT

STATE WATER RESOURCES CONTROL BOARD

RESOLUTION NO. 2003- ____

RESOLUTION FINDING A CONDITION OF EMERGENCY AND ADOPTING AN

EMERGENCY REGULATION SETTING FEES FOR THE

WASTEWATER TREATMENT PLANT CLASSIFICATION AND

OPERATOR CERTIFICATION PROGRAM (PROGRAM)

WHEREAS:

1. Water Code section 13628 requires the State Water Resources Control Board (SWRCB) to establish a fee schedule to provide revenues to cover the cost of the Program;

2. The present fee schedule set forth in section 3717, Title 23, of the California Code of Regulations does not generate sufficient revenues to pay costs associated with the administration including enforcement of the Program;

3. The SWRCB has determined that an increase in the fee categories listed in section 3717, Title 23, of the California Code of Regulations is necessary to fully support the costs; and

4. The SWRCB has consulted with the Program Advisory Committee in accordance with Water Code section 13633. 

THEREFORE BE IT RESOLVED THAT:

1. For the reasons set forth in the Finding of Emergency prepared in connection with the proposed regulation amendment, a condition of emergency exists for the purposes of Government Code section 11346.1, subdivision (b) justifying the immediate adoption of the proposed regulation in order to preserve the public peace, health and safety, and general welfare; 

2. The proposed amendment to section 3717, Title 23, of the California Code of Regulations is adopted on an emergency basis, and the Executive Director is authorized to transmit the amendment to the Office of Administrative Law for filing with the Secretary of State; and 

3. If the Executive Director finds that there is a substantial risk that the provisions of Title 23, California Code of Regulations, Division 3, Chapter 26, section 3717 will expire before permanent regulations take effect, the Executive Director is authorized to adopt emergency regulations as appropriate to provide authority for the SWRCB require an increase in fees to provide revenues to cover the cost of the Program.  This delegation includes authorization to make a finding or findings of emergency, to readopt emergency regulations with any revisions determined to be appropriate by the Executive Director, and to transmit any emergency regulations adopted by the Executive Director to the Office of Administrative Law for filing with the Secretary of State.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of a resolution duly and regularly adopted at a meeting of the State Water Resources Control Board held on January 22, 2003.







__________________________________







Maureen Marché







Clerk to the Board

FINDING OF EMERGENCY

Emergency promulgation of this regulation is necessary for the immediate preservation of the public peace, health and safety and the general welfare.  The following facts provide the basis for the finding of emergency:

(1) The Wastewater Treatment Plant Classification and Operator Certification Program (Program) is funded through fees charged to applicants for examinations and certifications.  These fees are deposited in the General Fund and disbursed back to the Program as needed. 

(2)  The SWRCB is statutorily mandated by section 13628 of the Water Code to cover the entire cost of the Program through collection of fees.  The current fee schedule was established in 1992.  Over the last ten years, a gap between revenues and expenses has developed.  It has now grown to approximately $275,000 each year.  Additional revenue must be raised to offset this annual deficit.

(3) If the costs of the Program cannot be met, staff will not be able to provide the mandated service and a substantial work backlog will develop.  Failure to issue new certifications and renewal of existing certificates in a timely manner may result in individuals and agencies violating Section 13627.1 of the Water Code.  Violation of this section is deemed a misdemeanor and a civil liability of up to $100 per day both for the operator and the agency owning the treatment plant.

(4) Federal, state and local agencies rely on the wastewater operator certificate as an indicator of competence in hiring employees.  Delay in issuing certifications will leave many agencies, especially small cities and special districts, unable to independently verify the technical competence of prospective employees.

AUTHORITY AND REFERENCE

Water Code section 1058 authorizes the SWRCB to adopt the proposed regulatory action In addition, the SWRCB has specific authority to promulgate regulations establishing fees relating to wastewater treatment plant operators under Water Code section 13628.

INFORMATIVE DIGEST

To ensure that wastewater treatment plants are properly operated and maintained, the Legislature established the Program. Under Chapter 9 of Division 7 of the Water Code, the SWRCB is assigned administration responsibility.  Operators of public and private wastewater facilities must demonstrate competence through education, experience and testing.  Persons found to be in violation of Chapter 9 of the Water Code and Chapter 26, Title 23 of the CCR are subject to licensure sanctions and fines.  There are no federal statutes or regulations governing certification of wastewater treatment plant operators.

This regulatory action increases fees associated with the Program allowing it to continue the full scope of its duties.

POLICY STATEMENT OVERVIEW

The primary purpose of the Program is to protect public health and the environment by providing for the effective operation of wastewater treatment plants through the certification of wastewater treatment operators.  This regulatory action ensures the program will be self-supporting.

LOCAL MANDATE DETERMINATION
None.  Although the proposed regulatory action increases fees, the charges are assessed to individuals seeking certification.  Some agencies have voluntarily established policies whereby they pay or reimburse employment-related costs.

FISCAL IMPACT ESTIMATE

A cost statement has been prepared in accordance with Department of Finance guidelines.  The proposed regulation will not increase costs to the State Water Resources Control Board.
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		Grade		Current		Proposed		Current		Proposed		Current		Proposed		Current		Proposed

		I		$50		$95		$25		$40		$25		$40		$50		$95

		II		$70		$130		$30		$50		$30		$50		$70		$130

		III		$90		$170		$40		$70		$75		$125		$90		$170

		IV		$100		$190		$45		$80		$100		$170		$100		$190

		V		$100		$190		$45		$80		$100		$170		$100		$190






