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LOCATION

Stanislaus County

DISCUSSION

The proposed order remands an NPDES permit for the City of Turlock’s wastewater treatment facility to the Central Valley Regional Water Quality Control Board (Regional Board) for appropriate modifications.  The permit regulates the City’s discharge of treated effluent into Harding Drain.
The proposed order would require the Regional Board to clarify certain determinations relevant to the designation of appropriate beneficial uses for water bodies not listed in the Regional Board’s Basin Plan.  Specifically, the order would require the Regional Board to clarify whether the Harding Drain is a constructed agricultural drain as opposed to a modified natural stream with continuing beneficial uses, and whether or not language in the Basin Plan concerning beneficial uses of unnamed tributary streams is applicable to constructed agricultural drains.  The proposed order would require the Regional Board to reconsider the beneficial uses applied to the Harding Drain in the Waste Discharge Requirements, conducting a site-specific, case-by-case analysis.

The proposed order provides that the Regional Board may require tertiary treatment standards, or the equivalent, where necessary to protect appropriately identified beneficial uses.  The proposed order would also direct that the Regional Board must explain the basis and objectives used to determine whether specific pollutants must be limited in a permit.  Finally, the proposed order provides that the potential for overly stringent limits resulting from non-existing and unattainable uses warrants inclusion of compliance schedules in the permit rather than a separate cease and desist order where there is a legal basis for doing so.

POLICY ISSUE

Should the State Water Board adopt the proposed order remanding the permit to the Regional Board?

FISCAL IMPACT

None.

RWQCB IMPACT

The Regional Board would be required to reconsider and modify the permit.

STAFF RECOMMENDATION

Adopt order as proposed.
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BY THE BOARD:

On May 11, 2001, the Central Valley Regional Water Quality Control Board (Regional Board) reissued a National Pollutant Discharge Elimination System (NPDES) permit (Order No. 5-01-122 or the permit) and Cease and Desist Order (Order No. 5-01-123 or CDO) to the City of Turlock (Turlock). The permit and CDO authorize Turlock to discharge treated effluent from its wastewater treatment plant into the Harding Drain.  Turlock filed a petition for review of the permit and CDO.  In this order the State Water Resources Control Board (State Board or Board) addresses the significant issues raised in the petition and remands the permit to the Regional Board for modifications.  The remaining issues are dismissed.

I.  BACKGROUND

Turlock owns and operates a wastewater treatment plant serving the City of Turlock and Community Services Districts of Keyes and Denair.  The plant is a secondary treatment facility with a design capacity of 20 million gallons per day (mgd) and a current 

average discharge of 10.4 MGD.  The facility’s treated effluent is discharged into Harding Drain, a water body that subsequently discharges into the San Joaquin River approximately five miles downstream from the discharge point.

The permit provides that the Harding Drain is a “man-made agricultural drainage facility designed and maintained by TID [Turlock Irrigation District] for drainage purposes.”
  The permit notes that in addition to Turlock’s treated wastewater, Harding Drain carries flows from Turlock Irrigation District operational spill water, tailwater from row and orchard crops, municipal storm water, and other runoff.
  Prior to reissuance of Turlock’s NPDES permit, the discharge was governed by Waste Discharge Requirements Order No. 95-059, adopted by the Regional Board in March 1995.

Turlock filed its petition for review of the permit and request for stay on May 30, 2001, and later amended the petition in a submission dated June 11, 2001.  Pursuant to a settlement agreement, the State Board granted Turlock a temporary stay of certain final effluent limitations and compliance schedules contained in the permit and CDO.
  The State Board has agreed to review the matter on its motion.

Turlock objects to a number of limitations contained in the permit and CDO, contending that the requirements imposed by the Regional Board are unnecessary, overly stringent, and impossible to achieve without costly measures that will endanger the economic vitality of the City of Turlock and surrounding communities served by the City’s wastewater treatment facility.
  Turlock also cites enforcement provisions in the Federal Water Pollution Control Act (commonly referred to as the Clean Water Act)
 and mandatory minimum penalty 

provisions in the California Water Code to illustrate the potential harm associated with overly stringent permit limitations.

Wastewater discharges to surface waters are regulated by the Clean Water Act and by the state Porter-Cologne Water Quality Control Act.
  An NPDES permit is required for any point source
 discharge of a pollutant to surface waters.  Water quality standards governing allowable discharges are contained in statewide and regional water quality control plans, which set forth beneficial use designations and water quality objectives to protect those uses.  The Regional Board is governed by the Water Quality Control Plan for Sacramento River and San Joaquin River Basins (Basin Plan).  For water bodies not listed, the Basin Plan provides guidance for determining applicable designations and resulting water quality standards.

In addition to state standards, United States Environmental Protection Agency (U.S. EPA) has promulgated the California Toxics Rule (CTR),
 which established numeric criteria for priority toxic pollutants
 for the state’s inland surface waters and enclosed bays and estuaries.  The State Board concurrently adopted a policy to implement the new criteria entitled, “Policy for Implementation of Toxics Standards for Inland Surface Waters, Enclosed Bays, and Estuaries of California (2000)” (Implementation Policy or Policy).  Among other provisions, the Policy establishes procedures for selecting priority toxic pollutants that must be regulated in a permit, calculating effluent limitations, and establishing compliance schedules.

II.  CONTENTIONS AND FINDINGS

Contention:  The Basin Plan states that the beneficial uses of specifically identified water bodies generally apply to their tributary streams and provides for a case-by-case analysis of the beneficial uses of unidentified water bodies.  Turlock contends that the Regional Board’s application of the tributary language is contrary to federal and state law because the Regional Board failed to conduct an adequate site-specific analysis of existing uses.

Finding:  The status of the Harding Drain with respect to the tributary language and identification of appropriate beneficial uses is unclear.  The Regional Board must clarify whether or not the Drain is a constructed agricultural drain as opposed to a modified natural stream, and whether the Basin Plan language applies to constructed agricultural drains.  In either case, the Regional Board must provide a more thorough analysis of the beneficial uses of the Harding Drain.
The Basin Plan provides that:  
“The beneficial uses of any specifically identified water body generally apply to its tributary streams.  In some cases a beneficial use may not be applicable to the entire body of water.  In these cases the Regional Water Board’s judgment will be applied.  It should be noted that it is impractical to list every surface water body in the Region.  For unidentified water bodies, the beneficial uses will be evaluated on a case-by-case basis.”
  

The Basin Plan also directs that water bodies without designated beneficial uses are assigned the designation of Municipal (MUN) and Domestic Supply, in accordance with State Water Board Resolution No. 88-63.
  That resolution is incorporated by reference.
  

The Regional Board found that the Harding Drain is tributary to the San Joaquin River and that:  “[u]pon review of the flow conditions, habitat values, and beneficial uses of Harding Drain, . . . the beneficial use[s] identified in the Basin Plan for the San Joaquin River, from the mouth of Merced River to the City of Vernalis, are applicable to the Harding Drain.”
  The permit includes a brief discussion of a number of the beneficial uses applied to the Harding Drain.  Turlock argues that the analysis of beneficial uses is inadequate, resulting in identification of non-existing and unattainable uses that require unreasonably stringent limits.  In order to address Turlock’s concerns, several issues must first be clarified. 

It is unclear whether the tributary language in the Basin Plan applies to constructed agricultural drains.  The Regional Board has previously interpreted the language to exclude such drains, based upon the provision’s limited application to “tributary streams.”
  We find this to be a reasonable interpretation of the language appearing in the Basin Plan. The Regional Board retains the prerogative of interpreting its own Basin Plan, but must consistently apply the language and explain its basis for doing so.  If the tributary language does not apply to constructed agricultural drains, then there has been no designation of such drains, except those that are individually designated in the Basin Plan.

The issue is further complicated by conflicting statements in the permit and the Regional Board’s response regarding the nature of the Harding Drain.  The permit states that the Harding Drain is a “man-made agricultural drainage facility designed and maintained by TID for drainage purposes.”
  Conversely, the Regional Board response to the petition states that:  

“ . . . Harding Drain was not developed on upland so it is not a ‘constructed agricultural drain.’ Rather, Harding Drain is a modified natural stream corridor with continuing beneficial uses.”
  A lengthy submission by TID describes construction of the drains in its irrigation system as excavations “at suitable locations to collect irrigation return flows and intercept subsurface drainage.”
  The permit and fact sheet contain no other findings on this point, although the hearing transcript and responses to comments both note the Regional Board’s position that the Harding Drain is a modified natural stream.
  Given its importance to the determination of beneficial uses, as provided below, that position should be reconsidered and better supported in the permit findings or fact sheet.

The nature of the Harding Drain also has implications for application of Resolution No. 88-63, the State Board Sources of Drinking Water Policy.  Resolution No. 88-63 contains an exception for waters “in systems designed or modified for the primary purpose of conveying or holding agricultural drainage waters, provided that the discharge from such systems is monitored to assure compliance with all relevant water quality objectives as required by the Regional Boards.”
  The Harding Drain would appear to qualify for this exception.

The specificity of the tributary language in the Basin Plan and the nature of the water body require additional findings before an analysis of beneficial uses can be conducted.  The appropriate analysis depends upon whether or not the Basin Plan tributary language applies.  If the Regional Board concludes that it does, either because the Harding Drain is found not to be a constructed agricultural drain or because the Regional Board now interprets the tributary language as applying to constructed agricultural drains, the process for identifying the beneficial uses of unnamed tributaries is set forth in the City of Vacaville order, which concerns an unnamed tributary stream.
  

If the Regional Board concludes that the tributary language does not apply, the appropriate designated uses would be based on U.S. EPA’s water quality standards regulations, which require protection of all existing uses.
  Existing uses are “those uses actually attained in the water body on or after November 28, 1975, whether or not they are included in the water quality standards.”
  Existing uses also include those uses for which water quality was suitable on or before November 28, 1975.
  The Regional Board would therefore examine existing uses of the water body in question.  Moreover, given the rebuttable presumption that all waters should be designated as fishable and swimmable, the Regional Board would have to prepare a use attainability analysis (UAA) if it intends to exclude those designated uses.
  Finally, all downstream uses must be protected.
  Because inapplicability of the tributary language would mean that no beneficial uses other than MUN have been designated, a Basin Plan amendment would be necessary.  In that event, the Regional Board may require dischargers to the affected waterbody to provide financial or other resources to support and expedite the basin plan amendment process.  

In either case, the permit’s beneficial use analysis is insufficient.  Only eight of the twelve beneficial uses identified as applying to the Harding Drain are discussed in the permit findings.
  Only one beneficial use, agricultural drainage and irrigation, is described in the permit as an existing use of the Harding Drain.  All other beneficial uses discussed in the permit are described in terms of potential uses and uses of the San Joaquin River downstream of the discharge.  The findings that concern the uses of the San Joaquin River are insufficient to connect potential impacts of the discharge to these beneficial uses.  The fact sheet contains a marginally more extensive discussion, referring to observed uses of the Drain for contact and noncontact recreation and discussing some impacts to the San Joaquin River based on lack of dilution.  Overall, however, the analysis is insufficient as a basis upon which to determine what beneficial uses must be protected in the Harding Drain and the level of protection necessary in the Drain to protect uses in downstream waters. 

In sum, the permit does not provide an adequate explanation of the applicability of the Basin Plan tributary language, the nature of the Harding Drain, and the beneficial uses to be protected.  On remand, the Regional Board must clarify whether the tributary language applies to constructed agricultural drains.  The Regional Board must also determine whether or not the Harding Drain is a constructed agricultural drain or a modified natural stream subject to the Basin Plan tributary language.  It must adopt findings to explain the basis for its conclusions.  A case-by-case analysis of the beneficial uses must be conducted in accordance with the standards set forth above and in State Board Order WQO 2002-XXXX (City of Vacaville), specifically examining all applicable beneficial uses and providing facts to support these determinations.

Contention:  Turlock contends that the permit’s requirement for tertiary treatment standards --or the equivalent-- is contrary to state and federal law, violating technology-based requirements in the Clean Water Act as well as a state prohibition on specifying the manner of compliance with waste discharge requirements.  Turlock also contends that water reclamation standards contained in the California Code of Regulations, Title 22, were inappropriately applied to the discharge.

Finding:  Depending upon the beneficial uses identified, tertiary treatment standards may appropriately be required for publicly owned treatment works (POTWs).  Although the permit may not specify the manner of compliance, the permit may require a discharger to meet standards equivalent to tertiary treatment as set forth in Title 22 where otherwise supported.

The permit requires a level of treatment necessary to meet the standards set forth in the California Code of Regulations, Title 22, which provides for minimum treatment and disinfection of recycled wastewater.
  The Regional Board found that these standards were necessary to protect the beneficial uses of contact recreation and agricultural irrigation downstream in the Harding Drain and the San Joaquin River.
  Although the Basin Plan contains specific bacteria objectives for waters designated for contact recreation,
 the Regional Board imposed more stringent limits based upon the recommendations of the California Department of Health Services (DHS).  The standards recommended by DHS direct that recycled water used for surface irrigation of food crops shall be a disinfected tertiary recycled water if the irrigation water comes into contact with the edible portion of the crop.
  Coliform and turbidity limits were specified in the permit as “indicator[s] of the effectiveness of the treatment process and to assure compliance with the required level of treatment.”
  The permit contains findings that describe consideration of the factors set forth in Water Code section 13241, a requirement where limits are imposed that are more stringent than the applicable objectives.
 

DHS commented on the tentative permit and recommended imposing tertiary treatment standards because of low flows in the Harding Drain and potential unrestricted agricultural irrigation using relatively undiluted flows from the Drain.
  Although water from Harding Drain is currently restricted to irrigation of non-food crops due to the dominance of wastewater in the stream,
 the Turlock Irrigation District has asked for removal of these restrictions.
  A later comment letter from DHS recommended tertiary treatment standards for protection of contact recreation uses as well.
  DHS recommended the tertiary treatment standards where receiving waters provide less than 20:1 dilution.

The standards recommended by DHS are those contained in Title 22  for use of recycled water.
  Turlock argues that the Harding Drain is a water of the United States within the meaning of the Clean Water Act and that the standards contained in Title 22 are inapplicable to a 

discharge to such a water body.
 Generally, the Title 22 standards apply to direct use of recycled water for specified purposes, not to discharges to a surface water.  However, the Regional Board found that the Drain was “essentially the same as any other conveyance system (pipe or canal) when upstream flows are not present for dilution.”
  The Drain is a surface water rather than a mere conveyance system, so the Title 22 regulations are not directly applicable.  However, it is reasonable to use the standards as guidance for limiting discharges of wastewater that, without significant dilution, will be used for the purposes described in Title 22. 

This Board agrees that the reclamation criteria are not directly applicable to wastewater discharged into a water body subject to NPDES regulation, even where seasonal lack of dilution results in downstream irrigation uses of the flows that are nearly undiluted.  However, we find that the Regional Board may properly apply the criteria by analogy, based upon recommendations from DHS, where necessary to protect beneficial uses.
  Therefore, if on remand the Regional Board appropriately assigns the beneficial uses of agricultural irrigation and contact recreation, the Regional Board may  require the tertiary treatment standards.  In compliance with Water Code section 13360, the permit allows for equivalent treatment processes that will meet the required standards.  Where equivalent treatment processes are allowed, there is no violation of section 13360.
 

Contention:   In determining whether effluent limitations are needed for particular pollutants, the Regional Board must first analyze whether the discharge has the reasonable potential to cause or contribute to an excursion above any water quality standard, including narrative objectives.
 This determination is referred to as a “reasonable potential analysis.”  Turlock claims that for a number of constituents, the Regional Board inappropriately found that there is reasonable potential that those constituents will cause or contribute to exceedances of water quality standards.  Specifically, Turlock argues that the Board lacked sufficient data or evidence to support a “reasonable potential finding” for the following pollutants:  cyanide, bromodichloromethane, iron, manganese, tributyltin, copper, aluminum, and zinc.  

Finding:  Reconsideration of the beneficial uses for the Harding Drain may result in application of different water quality standards than those used in the current permit.  Therefore, detailed analysis of the reasonable potential determinations made in the current permit is not appropriate in this order.  However, we do note that the current permit does not uniformly explain the basis for its reasonable potential determinations.  On remand, the permit should explain the basis and objectives used to determine whether specific pollutants have the reasonable potential to cause or contribute to exceedances of water quality objectives.  

The permit fact sheet states that reasonable potential analyses and calculations of effluent limitations were conducted, in accordance with guidance in the Implementation Policy, for constituents listed in the CTR and National Toxics Rule (NTR),
 as well as constituents that are not listed in the CTR or NTR.
  The Implementation Policy provisions are applicable to priority pollutant criteria promulgated by U.S. EPA through the NTR and CTR, and for priority pollutant objectives established in regional water board basin plans.
  The Implementation Policy is not applicable to non-priority pollutants (generally non-toxic pollutants).  In addition to the Implementation Policy, the U.S. EPA Technical Support Document (TSD) for Water Quality-Based Toxics Control describes procedures for determination of reasonable potential for exceedance of toxicity standards and calculation of effluent limits for priority pollutants, including those that are not listed in the NTR/CTR.  Neither the Implementation Policy nor the TSD addresses reasonable potential analyses and effluent limit calculation for non-toxic pollutants.

Implementation Policy provisions or the TSD may be appropriate as guidance for regulating those pollutants to which they are not applicable.  In this case, the permit applies the Implementation Policy, but does not provide an explanation supporting that decision.  The permit must include findings that adequately explain the basis for reasonable potential determinations and calculation of effluent limitations, what guidance is used, and the reasons for doing so.  The permit must also make clear the objectives applied to those pollutants for which reasonable potential is found and the limits imposed.
  On remand, the basis for reasonable potential determinations and calculation of limitations must be clarified and adequately supported.

Contention:  The Regional Board adopted Cease and Desist Order No. 5-01-123, setting forth a schedule of actions to achieve compliance with permit limits for which Turlock had demonstrated that it was infeasible to immediately comply.  Turlock contends that the Regional Board inappropriately failed to include compliance schedules within the permit itself, needlessly placing Turlock in jeopardy of immediate permit violations.

Finding:  We agree, in part.  The designation of non-existing and unattainable uses may  result in limits more stringent than necessary to protect existing and likely uses.  To the extent that applicable authority allows compliance schedules to be included the permit, the Regional Board should do so.

As provided in Order WQO 2002-XXXX (City of Vacaville), also adopted today, this Board finds that where a regional water quality control board has evidence that a designated use does not exist and likely cannot be feasibly attained, it is unreasonable to require a discharger to incur control costs to protect that use.
  This is especially true for a water body such as the Harding Drain, in which wastewater and agricultural drainage often comprise the majority of the flow.  

While it is recognized that the Regional Board must protect all existing beneficial uses, downstream uses, and uses presumed in the Clean Water Act and its regulations, the Regional Board should take steps to ensure that any uses for which designation is not warranted do not subject dischargers to enforcement penalties where interim requirements would otherwise 

be available.  Five-year compliance schedules are allowed by the CTR and Implementation Policy.
  The Regional Board’s current Basin Plan provides that NPDES permits may include compliance schedules of up to ten years for water quality objectives that are adopted after September 25, 1995.
 

This Board has previously found that language such as that found in the Basin Plan, allowing compliance schedules for new water quality objectives, may be reasonably construed to apply to newly interpreted objectives.
  This would generally be true where the Regional Board re-interprets the Basin Plan narrative objective to impose new effluent limitations in a discharger’s permit.  It appears that this may be the case for some of the objectives for which the compliance schedule was provided separately in Order No. 5-01-123.  The Regional Board does not adequately explain the basis for refusing to include the compliance schedules in the permit.

The unique problems affecting effluent-dominated waterways warrant efforts to avoid unnecessary separation of permit limits and compliance schedules.  To the extent that applicable legal authority provides a basis for inclusion in the permit of compliance schedules that would afford relief from limitations resulting from non-existing and likely unattainable uses, those compliance schedules should be included in the permit.  Where the Regional Board finds that a compliance schedule cannot be included in the permit, that decision must be supported.

III.  CONCLUSIONS

Based on the above, the Board concludes that:

1.  The Regional Board must clarify and support its determinations on whether the Harding Drain is a constructed agricultural drain or a modified natural stream with continuing beneficial uses.

2.  If the Regional Board determines that the Harding Drain is a constructed agricultural drain, the permit must clarify and support its conclusions on whether or not the 

tributary language in the Central Valley Basin Plan is applicable to a constructed agricultural drain.

3.  The Regional Board failed to conduct an adequate case-by-case analysis of the beneficial uses of the Harding Drain.

4.  Tertiary treatment standards may be appropriate to protect properly identified beneficial uses where the permit allows for equivalent treatment processes that will meet the required standards.

5.  The Regional Board may appropriately apply Department of Health Services reclamation criteria by analogy in order to protect beneficial uses due to lack of dilution in receiving waters.

6.  The permit and fact sheet must include findings that explain the basis for reasonable potential determinations and calculation of effluent limitations.

7.  In order to avoid overly stringent limits resulting from non-existing and unattainable uses, properly granted compliance schedules should be placed in the permit where there is a basis for doing so.

/ / / 

/ / / 

/ / / 

IV.  ORDER


IT IS HEREBY ORDERED that Order No. 5-01-122 and Order 5-01-123 are remanded to the Central Valley Regional Board for review and revision consistent with the findings of this Order.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of an order duly and regularly adopted at a meeting of the State Water Resources Control Board held on September 19, 2002.

AYE:


NO:


ABSENT:


ABSTAIN:



DRAFT


Maureen Marché


Clerk to the Board
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