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SUBJECT

IN THE MATTER OF THE PETITIONS OF COUNTY OF LOS ANGELES AND LOS ANGELES COUNTY FLOOD CONTROL DISTRICT; CITY OF LOS ANGELES; CITIES OF ARTESIA ET AL.; CITIES OF ARCADIA ET AL.; LOS ANGELES COUNTY ECONOMIC DEVELOPMENT CORPORATION ET AL.; AND PLAYA CAPITAL COMPANY (WASTE DISCHARGE REQUIREMENTS ORDER NO. 01‑82 FOR MUNICIPAL STORM WATER AND URBAN RUNOFF DISCHARGES [NPDES NO. CAS004001] WITHIN LOS ANGELES COUNTY, EXCEPT FOR LONG BEACH), LOS ANGELES REGION.

SWRCB/OCC FILE A-1448

LOCATION

Los Angeles

DISCUSSION

The State Water Resources Control Board (State Board) held a hearing to consider stay requests by two petitioners, City of Los Angeles and Cities of Arcadia et al.  The draft order concludes that the petitioners did not present proof necessary to justify a stay of the Los Angeles municipal storm water permit.  Specifically, they failed to prove that they would suffer substantial harm if a stay were not granted pending resolution of the permit on the merits.  On the State Board’s own motion, however, the draft order grants a one-year stay of the requirements to revise municipal ordinances to enforce new requirements regarding inspection of construction and industrial sites and post-construction practices, and to place trash receptacles at transit stops.

POLICY ISSUE

Should the State Board adopt the draft order rejecting the stay requests, but issuing a limited stay?

FISCAL IMPACT

None.

RWQCB IMPACT

None.

STAFF RECOMMENDATION

Adopt the draft order.

DRAFT    4/15/02

STATE OF CALIFORNIA

STATE WATER RESOURCES CONTROL BOARD

ORDER WQO 2002-

In the Matter of the Petitions of

COUNTY OF LOS ANGELES AND LOS ANGELES COUNTY

FLOOD CONTROL DISTRICT; CITY OF LOS ANGELES;

CITIES OF ARTESIA ET AL.; CITIES OF ARCADIA ET AL.;

LOS ANGELES COUNTY ECONOMIC DEVELOPMENT

CORPORATION ET AL.; AND PLAYA CAPITAL COMPANY

For Review of Waste Discharge Requirements Order No. 01‑82 

For Municipal Storm Water And Urban Runoff Discharges 

[NPDES No. CAS004001] Within Los Angeles County, 

(Except For Long Beach)

Issued by the

California Regional Water Quality Control Board,

Los Angeles Region

SWRCB/OCC FILE A-1448

BY THE BOARD:

The Los Angeles Regional Water Quality Control Board (Regional Board) issued waste discharge requirements Order No. 01-182 [NPDES CAS004001] (Permit) on December 13, 2001.  The Permit regulates discharges of storm water and urban runoff from municipal separate storm sewer systems throughout Los Angeles County, except for the City of Long Beach.  Seven petitions were filed with the State Water Resources Control Board (State Board) challenging the Permit.
  Two of the petitioners, City of Los Angeles (Los Angeles) and Cities of Arcadia et al. (Arcadia), jointly referred to 

herein as Petitioners, requested a stay of the effect of the Permit.
  Los Angeles requested a limited stay, only of the receiving water limitations in the Permit, while Arcadia requested a stay of the entire Permit.  This Order deals only with the Petitioners’ requests for a stay of all or a portion of the Permit pending resolution of the petitions on the merits.  For the reasons discussed below, the requests for a stay of the Permit are denied, although a limited stay is granted, as described in this Order.

I.  BACKGROUND

The Permit is the third area-wide storm water permit issued for the County of Los Angeles (County).  The Permit covers storm water and urban runoff discharges throughout the County and 84 incorporated cities.  The Permit covers numerous aspects of storm water regulation, including a public information program, industrial and commercial facilities, new development and redevelopment, illicit connections, and activities by the municipalities.  The Permit replaces an earlier permit, Order No. 96-054, which was adopted on July 15, 1996.  The first storm water permit for the County was Order No. 90‑079, adopted on June 18, 1990.

On January 11, 2002, the Petitioners filed petitions seeking review of the Permit.  Arcadia sought a stay of the Permit, but Los Angeles did not.  On February 5, 2002, the State Board sent a letter concerning the status of all seven petitions.  The letter stated that the Arcadia stay request was incomplete.  All petitioners were given an opportunity to amend their stay requests.  On February 25, 2002, Arcadia submitted an amended stay request.  Also, on February 19, 2002, Los Angeles submitted its request for a partial stay.  The State Board issued a notice of public hearing on March 7, 2002, and held a hearing on Petitioners’ requests for a stay on March 25, 2002.  In order to issue a stay of the Permit, the State Board must find that the Petitioners have alleged facts and produced proof of:  (1) substantial harm to the Petitioners or to the public interest if a stay is not granted; (2) a lack of substantial harm to other interested persons and to the public interest if a stay is granted; and (3) substantial questions of law and fact regarding the disputed action.  (Cal. Code Regs., tit. 23, § 2053.)  In addition, the State Board can issue a stay of the effect of the action, after a hearing, upon its own motion.  (Id., at subd. (b).)

It is important to note that all three prongs of the test must be met before a stay is required.  In addition, all three prongs concern whether a stay should be granted, and not whether the petitions should be upheld on the merits.  Thus, for example, it is not relevant to attempt to prove that dischargers will suffer substantial harm, over the term of the permit, if the permit is upheld.  The issue in a stay determination is whether they will suffer substantial harm if a stay is not granted for the period of time pending resolution of the petitions on their merits.

II.  CONTENTIONS AND FINDINGS

1.  Contention:  Petitioners contend that they will suffer substantial harm if a stay of the Permit is not granted.

A.  Los Angeles’ Contention of Substantial Harm
Finding:  Los Angeles requested a limited stay, and its allegations of substantial harm are limited to the impact of adoption of total maximum daily loads (TMDLs) for trash in the Los Angeles River and Ballona Creek Watersheds by the United States Environmental Protection Agency (U.S. EPA).  The allegations are that, even though the Regional Board and State Board have, respectively, adopted and approved, TMDLs for trash, which include 14-year implementation schedules for compliance, Los Angeles will be substantially harmed by U.S. EPA’s action, and the possibility of permit enforcement actions resulting therefrom.

The Regional Board recently adopted two trash TMDLs.  These have been approved by the State Board, but will not take effect until they are approved by the Office of Administrative Law (OAL).  These state-adopted TMDLs include an implementation plan and schedule.  In the meantime, in order to fulfill its obligation under a consent decree, U.S. EPA adopted its own trash TMDLs.  The federal TMDLs do not include implementation plans or schedules.

Los Angeles contends that it will suffer substantial harm if a stay is not granted by being subjected to fines for violation of the receiving water limitations provisions.  First, it points to the substantial fines and penalties that are available for violations of NPDES permits.  It is certainly true that violations of NPDES permits may result in significant fines and penalties.  Next, Los Angeles argues, once the federal TMDLs are adopted, it could be deemed to be immediately in violation of the receiving water limitations provisions in the permit.  This is where Los Angeles’ claims of substantial harm are not substantiated.

The receiving water limitations generally require dischargers to achieve compliance with water quality standards.  Los Angeles claims that the federal TMDL constitutes an interpretation of water quality standards and, therefore, if it is not in immediate compliance with the TMDL, then it could be seen as violating water quality

standards.
  The receiving water limitations language in the Permit is substantially the same as that we recently approved in State Board Order WQ 2001-15.  While we will not consider the merits of the petitions in this Order, and several have asked for review of these limitations, we do note that in Order WQ 2001-15, we determined that the receiving water limitations do not require “strict compliance” with water quality standards, and instead allow for an “iterative” approach toward compliance.  Thus, the possibility that Los Angeles could be subject to enforcement actions for violation of receiving water limitations pending resolution of its petition on the merits is, at best, highly speculative.

Moreover, Los Angeles ignores the language concerning implementation of TMDLs in the Permit.
  The permit requires permittees to revise their storm water management plans, at the direction of the Regional Board Executive Officer, to comply with waste load allocation developed and approved pursuant to the process for the designation and implementation of TMDLs.  (See Permit, Part 3.C.)  This language is clearly directed at TMDLs, and provides directions to permittees for compliance therewith.  The Permit cannot be reasonably read to allow immediate enforcement of the federal TMDLs directly through the receiving water limitations, without compliance with this section.

We conclude that Los Angeles has not established the first prong of substantial harm if a stay is not granted.  We will therefore not grant the partial stay it requested.

B.  Arcadia’s Contention of Substantial Harm
Arcadia claimed that it would suffer substantial harm pending resolution of its petition on the merits, because the permit requires numerous submittals and actions in its first year of operation, and that these requirements will require “tremendous costs.”  In support of its claim, Arcadia submitted Table 1, listing 38 items that must be complete by March 2003.
  Arcadia claims that these actions are estimated to cost “tens of millions of dollars, if not more.”  Testimony and cross-examination of Arcadia’s witnesses demonstrated that many of the requirements relied upon were similar or identical to requirements in the prior permit.  Since the effect of a stay would be that the prior permit would be in effect, it was incumbent on Arcadia to demonstrate what new requirements it would have to comply with pending resolution of the petition on the merits.  It failed to do so.  In addition, some of the listed requirements do not appear to have deadlines at all, and thus do not require completion by November 2, 2002.  Regarding the costs of compliance with the new permit’s requirements, the flaws in the testimony were even greater.  The witnesses appeared to have no personal knowledge of the costs that Arcadia or other petitioners would bear during resolution of the petition on the merits.  Needless to say, they did not provide proof of the additional costs they would incur that were not already required for compliance with the prior permit.  They appeared to rely on cost estimates that were created before the permit was adopted or even drafted, and with which they did not appear familiar, and on costs reported for compliance with the prior permit.

The broad and unsupported allegations by Arcadia do not meet the regulatory requirements of alleging facts and producing proof of substantial harm to petitioners or to the public interest if a stay is not granted.

2.  Contention:  Petitioners contend there will not be substantial harm to interested persons and to the public interest if a stay is granted.

Finding:  We will not address this contention in detail, since the Petitioners must prove all three prongs of the test for a stay.  We note, however, that the witness for Los Angeles did concede that the public does suffer harm from storm water discharges at the present time.

3.  Contention:  Petitioners contend there are substantial issues of law and fact.  

Finding:  The State Board will review the petitions on their merits, and our staff has indicated, in a letter dated February 25, 2002, those issues that we intend to address.  Clearly, we consider some of these issues to be significant, while we make no determination as to the merit of any of these contentions at this time.  While the Petitioners did not satisfy the regulatory requirements for issuance of a stay, we have decided on our own motion, that three of the requirements related to the issues we will consider should be stayed pending our review of the petitions on the merits.  Our reasons for issuing this limited stay are that significant work will be required to comply with these requirements prior to November 2, 2002, and that the possibility of later revision of that work would create significant confusion and wasted resources.

Two of the provisions we will stay require the adoption of ordinances.  In light of the numerous municipalities covered by the Permit, and the amount of work it takes to draft and adopt ordinances, and potentially to thereafter revise them if necessitated by our final order in this matter, we have determined that revisions of ordinances is not to be required insofar as those revisions are required only by this new Permit, and they concern issues that we consider substantial.
The provisions that meet these criteria are two requirements to amend municipal codes and ordinances.  First, is the requirement that municipalities amend their storm water and urban runoff ordinances by November 1, 2002 to create legal authority to “carry out all inspection, surveillance and monitoring procedures” related to regulation of industrial and construction sites within their respective jurisdictions.  (Part 3.G.3 and 4.)  Second, is the requirement to amend local codes and ordinances not later than August 1, 2002, to give effect to revisions to the Standard Urban Storm Water Mitigation Plans (SUSMPs) contained in the Permit by September 2, 2002.  (Part 4.D.2.a.)

Because we intend to review the provisions concerning inspection and enforcement of facilities subject to the statewide general permits for industrial activities and construction activities, and the additions to the SUSMP provisions that exceed those approved in Order WQ 2000-11, it is not appropriate for the municipalities to revise their codes and ordinances to implement these requirements in the interim.  These two requirements to revise codes and ordinances shall be stayed for one year.  Unless directed otherwise in a subsequent order, permittees must fully comply with the requirements by one year from the deadlines included in the Permit.  The stay only applies to the extent these two requirements enforce provisions that were not contained in the prior permit or the SUSMP requirements as approved in our Order WQ 2000-11.



The third requirement that we will stay is the requirement that all permittees not subject to a trash TMDL must place trash receptacles at all transit stops that have shelters no later than August 1, 2002.  (Part 4.F.5.C.3.)  Pending resolution of the issue of prescriptive requirements on the merits, it is inappropriate to require cities to undertake this expense when the final order may allow them to exercise more discretion in adopting management practices.

III.  SUMMARY AND CONCLUSION

The State Board concludes that the Petitioners have not met their burden of proving each of the three conditions required for issuance of a stay.  On our own motion, however, we will stay for one year the requirements in the Permit to amend local codes and ordinances to implement new SUSMP provisions and to create authority to carry out all inspection, surveillance, and monitoring procedures of facilities subject to the statewide permits for industrial and construction activities, and the requirement to place trash receptacles at all sheltered transit stops.

IV.  ORDER

IT IS HEREBY ORDERED that the requested stays of Waste Discharge Requirements Order No. 01-182 are denied.

/ / /

/ / /

/ / /

IT IS FURTHER ORDERED that Part 3.G.3 and 4, Part 4.D.2.a, and Part 4.F.5.C.3 of the Permit are stayed for one year, unless otherwise directed by this Board, to the extent that they require actions that were not previously required pursuant to either Order No. 96‑54 or the SUSMP requirements as approved in Order WQ 2000-11.

CERTIFICATION

The undersigned, Clerk to the Board, does hereby certify that the foregoing is a full, true, and correct copy of an order duly and regularly adopted at a meeting of the State Water Resources Control Board held on April 25, 2002.

AYE:


NO:


ABSENT:


ABSTAIN:



DRAFT


Maureen Marché


Clerk to the Board

�  The seven petitioners are County of Los Angeles and Los Angeles County Flood Control District, City of Los Angeles, City of Artesia et al., City of Arcadia et al., Los Angeles County Economic Development Corporation et al., Playa Capital Company, and Western States Petroleum Association.  All of the petitions, except that of Western States Petroleum Association, have been consolidated for purposes of review.  (Title 23, California Code of Regulations (Cal. Code Regs.) § 2054.)


�  Cities of Artesia et al., another petitioner, also submitted a stay request with its petition, but it did not amend its request after it was notified that the request was inadequate.


�  In other words, while the state TMDLs, if approved, will allow 14 years for Los Angeles to reduce its discharges of trash to waterways, Los Angeles claims that the federal TMDLs interpret existing standards as allowing no trash in the waterways immediately, and that the receiving water limitations could result in immediate enforcement of such interpretation.


�  These provisions are also challenged by various petitioners.  Our discussion herein does not approve or disapprove the provisions, but only considers them as to the stay request.


�  The deadline for resolution of the petitions is November 2, 2002, which would eliminate six of the items.
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