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SUBJECT

In the Matter of the Petition of Save San Francisco Bay Association, San Francisco Baykeeper, and Friends of Suisun Marsh for Review of Order No. 00-061, issued by the San Francisco Bay Regional Water Quality Control Board, Establishing Waste Discharge Requirements for the Montezuma Wetlands Restoration Project.  SWRCB/OCC File A‑1315.

LOCATION

Montezuma Slough, Suisun Bay

DISCUSSION

Several environmental groups filed a petition seeking review of Order No. 00-061 establishing Waste Discharge Requirements (WDRs) in lieu of Water Quality Certification under Section 401 of the Clean Water Act, for a wetlands restoration project.  The project is designed to put 17 million cubic yards of dredged sediment to beneficial reuse by restoring approximately 1700 acres of tidal and managed wetlands at Montezuma Slough in Suisun Bay.  The sediments will be transported to the site by barge, to make the sediments easy to off-load  About 5 million gallons per day of groundwater will be pumped from a nearby shallow aquifer.  The water will be mixed with the dredged material on the barge to create a slurry.  The slurry will then be piped to disposal cells that will be constructed at the site.  After the sediment settles, the water that has decanted from the slurry will be drained off the top, and routed to a makeup pond where it will be recycled or discharged to the Sacramento River through an outfall pipe.

The petitioners contend the entire project must be regulated with an NPDES permit.  The Regional Water Quality Control Board (Regional Board) determined that the project should be regulated with WDRs.  This proposed order denies in part and grants in part the requested relief, and remands the matter to the Regional Board for further action.

This proposed order agrees with the Regional Board that WDRs are appropriate for the discharge of the slurry to the cells, but concludes that an NPDES permit is required for the discharge of the water that decants from the slurried sediments.  The proposed order also concludes that issuance of WDRs in lieu of Water Quality Certification was inappropriate since at the time the final order was issued by the Regional Board, California’s amended regulations required that Certification in every instance either be granted or denied.

On remand the Regional Board is directed to grant Certification consistent with the WDRs, consider issuance of an NPDES permit for the discharge of the decant water, and evaluate the NPDES permit in light of this Board’s recent Order No. 2001-06 (Tosco Order), which requires, among other things, the consideration of site specific conditions to determine impairment and assimilative capacity of receiving waters that are on the section 303(d) List.
POLICY ISSUE

Should the State Water Board adopt the proposed order granting in part, denying in part, and remanding in part, Order No. 00-061 for further proceedings?

FISCAL IMPACT

This activity is budgeted within existing resources and no additional fiscal demands will occur as a result of approving this item.

RWQCB IMPACT

The project applicant will be required to submit an application for an NPDES permit.  The Regional Board will be required to conduct an additional hearing to consider whether and under what conditions issuance of an NPDES Permit for the project is appropriate.  The Regional Board will also be required to act on the application for Water Quality Certification.

STAFF RECOMMENDATION

Staff recommends adoption of the proposed order.

Policy Review:


Legal Review:


Fiscal Review:
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BY THE BOARD:

In this order the State Water Resources Control Board (State Board or Board) remands in part Order No. 00-061, setting forth Waste Discharge Requirements (Order No. 00‑061 or WDRs) for the Montezuma Wetlands Restoration Project (project) in Suisun Bay, to the San Francisco Bay Regional Water Quality Control Board (Regional Board) for issuance of a National Pollutant Discharge Elimination System (NPDES) permit for part of the project and for issuance of Certification under section 401 of the Clean Water Act (33 USC § 1341).  The Regional Board issued these WDRs to Levine Fricke Restoration Corporation and Montezuma Wetlands, LLC (Discharger).

The matter came to the Regional Board following the Discharger’s application for a “dredge or fill” permit from the United States Army Corps of Engineers (Corps) under section 404 of the Clean Water Act (33 USC § 1344).  Section 401 of the Clean Water Act (33 USC § 1341) requires as a condition precedent to the issuance of a federal license or permit, including permits under section 404, that a discharger obtain Certification from the state that the proposed project will not violate state water quality standards.  Accordingly the Discharger filed its request for 401 certification from the Regional Board.

Pursuant thereto, on July 21, 2000, the Regional Board issued Order No. 00-061 in lieu of Certification, and therein set forth WDRs for the project.  Three environmental groups, Save San Francisco Bay Association, WaterKeepers of Northern California, and Friends of Suisun Marsh (collectively “Petitioners”), filed the instant petition objecting to the order in several respects.  Their petition is granted in part and denied in part, as further set forth herein.

I.  BACKGROUND

The Montezuma Wetlands Restoration Project is unique.  It involves the reconstruction of approximately 1,720 acres of tidal wetlands and 109 acres of managed wetlands on the eastern edge of Suisun Marsh.  When complete, the project will represent an increase of about four percent of tidal marsh to the total Bay system.  The restoration site suffers from more than a hundred years of diking, flooding, draining, grazing, and human-induced subsidence (many feet below sea level), historically representing a significant loss of state wetlands.

This wetlands restoration project is driven by the pent-up demand for suitable sites to dispose of San Francisco Bay dredged sediments, including massive amounts of dredges from the Ports of Oakland, Richmond, and San Francisco, which are undergoing channel deepening activities to accommodate modern deep draft vessels.  In an effort to find alternatives to in-bay and deep-ocean disposal of dredged material, an interagency cooperative effort adopted the Long Term Management Strategy (LTMS) for Disposal of Dredged Material in San Francisco Bay.  The LTMS specifically endorses the use of dredged material in wetlands restoration efforts and diked sites around the Bay.  For ten years, the Montezuma site has been viewed as a special opportunity to make beneficial reuse of dredged materials, in an environmentally and economically favorable alternative to in-bay or deep-ocean disposal.

According to the Environmental Impact Report (EIR), the project will employ 17 million cubic yards of material dredged from areas within the San Francisco Bay, which will be used to raise the bay floor of Montezuma to restore tidal wetlands and create diked, managed marsh on the 2394-acre site.  To restore the tidal wetlands, cells will be constructed, separated by engineered levees, and tidal channels will be created in and between the cells.  The dredged material will be barged to the site, off-loaded, and deposited in the cells to elevations suitable for marsh restoration.  Thereafter, the four phase-areas of the project will be connected to tidal flows.  Initiation and construction of each of the four phases will be contingent upon the project’s meeting various engineering and ecological criteria.

The project will employ what are termed “cover” and “non-cover” sediments.  The “non-cover” sediments will be placed within several of the interior cells, followed by the “cover” sediments.  The criteria for “cover” and “non-cover” sediments are defined in a document authored by the Regional Board in December of 1992, entitled (Interim) Sediment Screening Criteria and Testing Requirements for Wetland Creation and Upland Beneficial Reuse (Interim Screening Criteria).  (Administrative Record (AR) 383-424.))
  According to the EIR, “cover” sediments are sediments that would pass leaching and bioassays tests and contain certain contaminants at concentrations less than those specified in the Interim Screening Criteria.  Moreover, cover material must comply with the Regional Board’s criteria for aquatic disposal, as well as the Interim Screening Criteria’s requirements for wetlands and upland disposal.  (EIR 2-5. See AR 407, 5.1.)  Non-cover sediments also must pass leaching tests.  Although they may have contaminant concentrations that exceed cover criteria, they may not have contaminant concentrations that exceed criteria for non-cover material.  Non-cover material must be contained on the top and sides by a minimum of three feet of cover material or material native to the site.  (EIR 2-5.)

Groundwater will be used to slurry barged sediments, and the mixture will be discharged into the disposal cells that will be constructed in Suisun sub-tidal zones.  The groundwater will be pumped from onsite shallow groundwater wells.  Non-cover material will be placed in the bottom of several of the interior cells, separated by levees, and covered with cover sediments to isolate contaminants from vertical biological exposure.  The non-cover material will be isolated laterally by at least 200 feet of cover material and the levees.  (EIR 4-20.) 

As the water decants from the settling, slurried sediments, it will be drained off the top and routed into a “make-up pond.”  The decanted water will then either be recycled to slurry new sediments, or discharged through an outfall pipe to a deep part of the Sacramento River.

The project also contemplates operation of a sediment processing and rehandling facility, which will be used to dry sediments for both onsite use in levee construction, and for offsite sales.  Dredged sediment that is not deposited onsite will be processed at the rehandling facility for offsite resale.  The rehandling facility will employ the same make-up pond and outfall as the decanted water to dispose of process wastewater generated from rehandling activities.

On July 21, 2000, the Regional Board issued the WDRs, specifying numerous requirements as conditions for the section 404 discharges to Montezuma.  The WDRs do not permit any discharges from the rehandling facility, which the Regional Board determined was a point source that would require an NPDES permit under section 402 of the Clean Water Act.  Petitioners filed the instant petition objecting to the order in several respects.

The U.S. Environmental Protection Agency (EPA), the Corps, and the California Department of Fish and Game, all endorsed this project and the Regional Board’s conclusions, as a method to dispose of dredged Bay material in an environmentally beneficial manner.  By this Order, the State Board hereby endorses this project as well, but remands the Order to the Regional Board to correct some attendant procedural defects.

II.  CONTENTIONS AND FINDINGS

Petitioners object to the Regional Board’s issuance of WDRs under Water Code section 13263 instead of an NPDES permit under Water Code section 13370 et seq.  They proffer several alternative theories to support this contention each of which are addressed in detail below.  In sum, the Board concludes that the Regional Board acted appropriately by issuing WDRs for the discharge of the dredged material, and by requiring a separate NPDES permit for the discharge of wastewater associated with the rehandling facility.  The Board further concludes, however, that the Regional Board acted inappropriately by not requiring an NPDES permit for the discharge of captured wastewater that decants from the dredged spoils.

Contention:  Petitioners claim the addition of groundwater to the dredged material renders the resulting slurry an effluent, which may be discharged only pursuant to an NPDES permit.

Finding:  The Board finds that the mere addition of groundwater to dredged material does not convert a section 404 discharge into a section 402 discharge.

Clean Water Act section 404 requires a permit be obtained from the Corps for projects that involve the discharge of dredged or fill material into waters of the United States.  As a condition precedent to issuance of any federal license or permit, including a permit under section 404, a discharger must obtain state Certification under Clean Water Act section 401, that the project will not violate state water quality standards.  In evaluating certification requests, the state often attaches conditions to the Certification to insure compliance with water quality standards.  The state may also issue waste discharge requirements under California Water Code section 13263, or conditional waivers of waste discharge requirements under section 13269.
  

The Clean Water Act requires the state to issue an NPDES permit under section 402 prior to the discharge of pollutants from a point source to waters of the United States.  (33 USC § 1311.)  Where an NPDES permit is required, the Regional Board issues waste discharge requirements that function as an NPDES permit.
  (Water Code § 13374.)  These WDRs are issued under Water Code section 13374, which implements the NPDES program for California, instead of Water Code section 13263, which addresses non-NPDES discharges.

Contrary to Petitioners’ contention, section 402 specifically excludes from its reach discharges that fall under the jurisdiction of section 404.  (33 USC § 1342(a).)  The Clean Water Act thus dictates that when a discharge is subject to section 404, even if the discharge could also be characterized as a discharge of pollutants, section 404 prevails over section 402, and an NPDES permit is not required.  Dual EPA/Corps permitting authorities do not apply over the same parts of a project.  (See Minnesota v. Hoffman (8th Cir. 1976) 543 F.2d 1198.)  Petitioners’ argument that a discharge of a mixture of 402 pollutants and 404 dredged or fill material must be regulated under section 402 instead of 404 is therefore, inconsistent with the plain language of section 402.  The question remains, however, whether the discharge of the slurry constitutes a discharge under section 404 or section 402.

Petitioners contend that the discharge of the slurry is not a discharge of dredged or fill material, but rather, that because groundwater is used to create it, the resulting slurry is a discharge of pollutants (“effluent”) that is excluded from the section 404 regulations.  In support of this contention, petitioners point out that the regulation’s definition of “discharge of dredged material” specifically excludes:

“Discharges of pollutants . . . resulting from the onshore subsequent processing of dredged material that is extracted for any commercial use (other than fill).  (33 CFR § 323.2(d)(2)(i); 40 CFR section 232.2 (Discharge of Dredged Material subd. (2)(i).)”

Discharges described in section 323.2(d)(2)(i) are subject to section 402 and require an NPDES permit, even though the extraction process may require a permit from the Corps of Engineers under section 404.  (33 CFR § 323.2(d)(2)(i).)  Likewise, Petitioners accurately note that the term “fill material,” as defined in the Corps’ regulations, expressly excludes “any pollutant discharged into the water primarily to dispose of waste” (see 33 CFR 323.2(e)
, because disposing of waste is regulated under section 402 as well.  (See, West Virginia Coal Association v. Reilly (S.D. W.VA 1989) 728 F.Supp. 1276.)

Petitioners’ application of the law to this project, however, is inaccurate.  The discharge here does not result from the “onshore subsequent processing” of dredged material.  Even assuming the act of slurrying the dredged material could be considered “processing,” that activity will occur not onshore, but offshore at the barge.  The dredges will then be piped directly to the disposal cells, and will not come onshore.

Petitioners cite to United States [Army Corps of Engineers] v. United Homes, Inc. (N.D. Ill.) 1999 WL 117701, to support their position that the addition of storm water to fill material creates an NPDES discharge, but that case is not on point.  In United Homes, the court held that the Corps lacked jurisdiction to regulate storm water discharges when the storm water flowed across dry land that had been created by previously discharged fill material, and ended in waters of the United States.  Since the discharge of dredged or fill material had already occurred, properly subject to section 404, regulating subsequent storm water discharges across the now-dry land was within the purview of section 402.

“Rocks and dirt carried away by storm water “upon the happening of a rainfall event”--i.e., when it rains--do not automatically become “dredged or fill material” just because they end up at the bottom of a creek.”

(1999 WL 117701, 3, citing Resource Investments, Inc. v. U.S. Army Corps of Engineers (9th Cir.1998) 151 F.3d 1162, 1168.)
  The case did not hold that section 404 does not apply whenever a discharge of dredged or fill material includes storm water.  Accordingly United Homes is factually distinguished from the instant situation where any storm water would be added to sediment as part of the discharge of dredged or fill material.

The discharge of the slurry to the Montezuma site in this project is properly regulated under section 404, not under section 402.  The Board finds that the Regional Board’s determination in this regard was appropriate, and that Petitioners’ first and second theories, set forth above, lack merit.

Contention:  Petitioners contend that since the project is driven by the need to dispose of dredged material, it allegedly follows that the project’s primary purpose is to dispose of waste, and therefore a section 404 dredge and fill permit, along with WDRs, is inappropriate.

Finding:  The Board concludes that the motives behind a project neither determine the character of the project, nor the authority under which it must be regulated.  The determination of whether a project’s purpose is “primarily to dispose of waste” is more complex than simply determining that a project meets the need to dispose of dredged material.

The disposal of the material here is not “primarily to dispose of waste.”  While waste disposal is admittedly a precipitating factor behind the Montezuma project, waste disposal is a precipitating factor behind most 404 activities.  Rarely is dredged or fill material extracted specifically for a given project.  Rather such material is typically extracted incident to other (permitted) operations.  Under Petitioners’ theory, all projects involving the discharge of dredged or fill material would be subject to section 402 because all dredged or fill material could be considered waste that must be disposed of.  Such an interpretation would contravene the intent of the Clean Water Act, which authoritatively places the discharge of dredged or fill material under the primary jurisdiction of the Corps.  (33 USC § 1344, supra.)

Contrary to the Petitioners’ contention, this project is not merely a waste disposal facility.  It is a wetlands restoration project, which falls squarely within section 404, under both the Corps’ and the EPA’s regulations:

“Fill material means any “pollutant” . . . which changes the bottom elevation of a water body for any purpose.  (40 CFR § 232.2 (Discharge of Fill Material); see also 33 CFR § 323.2(e).)

Dredged material means material that is excavated or dredged from waters of the United States.  (40 CFR § 232.2 (Discharge of Dredged Material); see also 33 CFR § 323.2(c).)

Discharge of dredged material . . . includes, but is not limited to . . . [t]he addition of dredged material to a specified discharge site located in waters of the United States.  (40 CFR § 232.2 (Discharge of Dredged Material) (1)(i); 33 CFR § 323.2(d)(1)(i).)”

The location of this discharge is at a specified discharge site that is designed to restore degraded wetlands, through the placement of fill in submerged lands to raise its elevation and make it suitable for wetland habitat.  In this regard, Petitioners overlook section 404(f)(2) of the Clean Water Act, which states:

“Any discharge of dredged or fill material into the navigable waters incidental to any activity having as its purpose bringing an area of the navigable waters into a use to which it was not previously subject, where the flow or circulation of navigable waters may be impaired or the reach of such waters [may] be reduced, shall be required to have a permit under this section.  (33 USC § 1344(f)(2).)”

Nor does the addition of groundwater or storm water to the sediments change the nature of the project to one “primarily to dispose of waste.”  Petitioners’ suggestion that either the source of water used to slurry or the quality of the sediments employed determines the purpose of the project (see EarthJustice reply letter dated January 19, 2001, p. 3) is both illogical and unsupported by the regulations.  To the contrary, the addition of groundwater, stormwater, or any slurrying substance would not be necessary if waste disposal was the primary purpose of the project--the sediments could merely be dumped in the Bay, and would not need to be slurried.  The discharge of the dredged material to Montezuma is clearly for a section 404 purpose.

Contention:  Petitioners next contend the Regional Board’s decision to separately permit the sediment rehandling facility with an NPDES permit is an inappropriate bifurcation of the project.

Finding:  The Board does not find merit this theory either, and can ascribe no error to regulating the project’s multiple discharges with different permits.  While this Board is aware of the similarity of the mechanics of the sediment rehandling facility’s operations as compared to the discharge of the dredged material into Montezuma Slough, the rehandling facility is a factually and legally severable operation from those parts of the project that involve altering the bottom elevation of the Slough.  Specifically, while the discharge to the Slough will be conducted in situ where the sediments are discharged, sediments from the rehandling facility will be processed upland and used elsewhere at the project or sold for use off site.

The Regional Board acted properly in requiring separate discharges of a multi-discharge project to be permitted separately since the law requires that they be permitted under different authorities.  Petitioners fail to explain how doing so fundamentally alters the parameters and characteristics of the project.  Accordingly, this theory lacks merit as well.

Contention:  Petitioners finally claim that since the rehandling facility’s effluent and the decant water from the deposited dredged material will use the same make-up pond and the same outfall to the Sacramento River, it follows that the entire project should be regulated under an NPDES permit.

Finding:  The Board disagrees that use of the same make-up pond and outfall coverts the entire project into a section 402 discharge.  The Board, however, finds that all discharges from the make-up pond must be regulated with an NPDES permit.

The rehandling facility involves the processing of dredged or fill material, and will generate wastewater that will be discharged to the Sacramento River though an outfall from the make-up pond.  The Regional Board properly determined that the discharge from the rehandling facility will require issuance of an NPDES permit.  The rehandling facility involves “onshore, subsequent, processing” of the dredged material and is thus subject to section 402 and not 404.  (33 CFR § 323.2(d)(2)(i).)

One matter from Petitioners’ contention remains unanswered however—specifically, whether the wastewater that decants from the discharge of dredged material at the Slough should be regulated under section 404 or 402.  As Petitioners note, the same make-up pond and outfall pipe will be used to store and discharge the wastewaters emanating from both the discharge to the Slough, and the rehandling facility.  The fact that the rehandling facility must be regulated under section 402 is thus instructive.

The Dischargers and the Regional Board assert that pursuant to 33 CFR section 323.2(d)(1)(ii), runoff or overflow from a contained land or water disposal area associated with a 404 discharge, is not separately subject to section 402.  The decant water that is discharged from the make-up pond, however, cannot properly be deemed runoff or overflow.

The terms “runoff” and “overflow” are neither defined in the CWA nor in the applicable regulations.  Several decisions have held that “runoff” describes pollution flowing from nonpoint sources.
  (See e.g., Oregon Natural Desert Ass'n v. Dombeck (9th Cir. 1998) 172 F.3d 1092, 1098; Oregon Natural Resources Council v. United States Forest Serv., (9th Cir. 1987) 834 F.2d 842, 849 n.9, citing Trustees for Alaska v. Environmental Protection Agency (9th Cir. 1984) 749 F.2d 549, 558.  Cf. Missouri ex rel. Ashcroft v. Department of the Army (8th Cir. 1982) 672 F.2d 1297, 1304 [“The district court held that ‘the term “runoff” ordinarily refers to the flow of excess precipitation (such as rain or snow) into a stream.’ . . .  Appellants have failed to convince us that the district court’s definition of runoff or its application of the definition is erroneous.”]  See also, Webster’s Collegiate Dictionary, 10th Ed. (2000), p. 1023 [“runoff” is “the portion of precipitation on land that ultimately reaches streams, often with dissolved or suspended material.”]

The definition of “overflow” on the other hand, has not been addressed by the authorities, but the decisions using the word uniformly use it to describe the act of “spilling over the banks,” be it water from marshes (e.g., Laughlin v. U.S. (1990) 22 Cl.Ct. 85, 107), river channels (e.g., Avoyelles Sportsmen's League, Inc. v. Marsh (1983) 715 F.2d 897, 916; Allen Gun Club v. U. S. (1967) 180 Ct.Cl. 423), pollutants from settling tanks, (e.g., Dent v. Beazer Materials and Services, Inc. (1995) 993 F.Supp. 923, 931), or rainwater from storage compartments (e.g., U.S. v. Hardage (1990) 750 F.Supp. 1460, 1532).  (See also Webster’s Collegiate Dictionary, 10th Ed. (2000) [“a flowing over: inundation” or “something that flows over: surplus”].)

The Board is satisfied and agrees with the Regional Board that water decanting from the discharged slurry falls within the definition of “runoff,” and that the discharge cells constitute a “contained land or water disposal area.”  (33 CFR § 323.2(d)(1)(ii); 40 CFR § 232.2 (Discharge of Dredged Material) (1)(ii).)  The Board is likewise satisfied that to the extent water from the slurry splashes over the edges of the cells, it falls within the regulatory confines of “overflow.”

Water however, does not retain its character as runoff or overflow in perpetuity.  (Cf. United Homes, Inc., at fn. 8, supra, and accompanying text.)  Although the decant water would fall well within the definition of runoff or overflow were it to runoff or overflow into the United States waters, the decant water does not in fact runoff or overflow.  That water is captured, segregated, and thereafter channeled through discrete and confined conveyances to the make-up pond, where another discrete conveyance will discharge it to the Sacramento River.  Similar to the channeling of storm water, which renders it subject to section 402, the discharge of the segregated runoff through the outfall is no longer an uncontrolled incident of a 404 discharge.  Indeed the discharge from the make-up pond is remote both temporally and geographically from the discharge of the slurry that created it.  Once the decant water reaches the make-up pond, the discharge is factually and legally identical to the effluent discharges from the rehandling activities.  Such a discharge cannot fairly be deemed a discharge of “runoff or overflow” incidentally associated with a 404 discharge, but a separate discharge of pollutants, from a point source, to which section 402 applies.

Relying upon Canada Community Improvement Society v. City of Michigan City, Indiana (N.D. Ind. 1990) 742 F.Supp. 1025, the Respondents ask that the State Board not require an NPDES permit for the discharge from the outfall.  The Canada Community case, however, is not on point.  In that case, the overflow was piped to a municipal treatment facility.  Although the decision does not elaborate, no doubt the municipal treatment facility was subject to its own NPDES permit under section 402.  Nothing in the decision suggests that the treatment facility was regulated under the discharger’s 404 permit.

Accordingly, the Board finds that the Regional Board acted improperly in failing to require an NPDES permit for the decant water discharges from the make-up pond through the outfall.

III.  CONCLUSION

Based on the above discussion, the State Board concludes that:

1.  The mere addition of groundwater to the dredged material does not convert the section 404 discharge into a section 402 discharge.

2.  The motives behind a project neither determine the project’s primary purpose, nor the authority under which the project must be regulated.  The determination of whether a project’s purpose is “primarily to dispose of waste” involves an analysis of the project itself rather than simply determining that it meets the need to dispose of dredged material.

3.  The Regional Board did not act inappropriately in separately permitting the sediment rehandling facility with an NPDES permit because the rehandling facility is a factually and legally severable operation from the parts of the project that involve the discharge of dredged material to the Slough.  Furthermore, there is no error in regulating multiple discharges of a project with different permits when the law requires the permits be issued under different authorities.

4.  While use of the same make-up pond and outfall does not covert the entire project into a section 402 discharge, all discharges from the make-up pond, including the trapped water that decants from the dredged sediments, must be regulated with an NPDES permit.

IV.  ORDER

IT IS HEREBY ORDERED that, for the reasons discussed above, Waste Discharge Requirements Order No. 00-061 is remanded to the Regional Board for issuance of an NPDES permit for the discharges of from the make-up pond, and for issuance of water quality Certification pursuant to California Code of Regulations, title 23, section 3859.

CERTIFICATION

The undersigned, Clerk of the Board, does hereby certify that the foregoing is a full, true, and correct copy of a resolution duly and regularly adopted at a meeting of the State Water Resources Control Board held on May 17, 2001.

AYE:

NO:

ABSENT:

ABSTAIN:


DRAFT


Maureen Marché


Clerk of the Board

�  This document was never adopted as a regulation, however the Petition does not challenge the Regional Board’s use of it in determining criteria for the project.  In any event, the Regional Board’s reliance upon the Screening Criteria in determining effluent limitations and acceptable contaminant levels was clearly disclosed in the project EIR.


�  Since the Petition was filed, this Board has received responses from the Dischargers and Regional Board, comments from EPA (Region IX), and numerous clarification letters and replies, all of which shall be deemed part of the Record herein.  In addition, on March 20, 2001, April 3, 2001, and April 11, 2001, the Board received requests that we take notice of additional documents.  The requests collectively are denied with the exception of Petitioners attachment A, which is a letter from the Regional Board’s Executive Office dated August 19, 1991.  (Cal. Code Regs, tit. 23, § 2066.)  The remainder of the documents are hereby ordered stricken from the record.


�  To the extent this Order does not address all of the issues raised by Petitioners, the Board finds that the issues that are not addressed are insubstantial and not appropriate for State Board review.  (See People v. Barry (1987) 194 Cal.App.3d 158 [239 Cal.Rptr. 349].)


�  Because we remand this matter to Regional Board for issuance of an NPDES permit, we do not address Petitioners’ various contentions related to whether or not the effluent limitations for the discharge of the decant water are protective of water quality standards.  On remand, the Regional Board should address these matters in view of our recent Order WQ 2001-06 (Tosco Order).


�  The state, however, may no longer waive Certification when it issues WDRs. While California Code of Regulations, title 22, section 3857 and 3859 formerly allowed the Regional Board to issue WDRs as an alternative to acting on the certification request, effective June 24, 2000, prior to issuance of the Order, the regulations were amended to require either issuance or denial of Certification, irrespective of whether the Regional Board issued WDRs.  (Cal.Code Regs, tit. 23 § 3859(a).)  The issuance of WDRs in lieu of Certification in this matter was thus improper.  Accordingly, on remand the Regional Board is instructed to grant Certification for the project consistent with the WDRs.


�  Thus, the state issues WDRs under either authority, and under either authority, the discharge must be protective of California’s water quality standards.  (See Water Code §§ 13263 and 13377.)  Under the latter however, the WDRs have the imprimatur of an NPDES permit; the WDRs and the discharger are bound by all federal rights and obligations associated therewith.


�  The EPA’s regulations contain no such exclusion.  (40 CFR § 232.2.)


�  Notably, the United Homes court impliedly held that fill material does not retain its character as fill material in perpetuity, which was the necessary premise behind the Corps’ assertion of jurisdiction in the case.


�  Nothing in this discussion should be construed to imply that storm water, often referred to as “runoff” is beyond the reach of the NPDES program.  To the contrary, to the extent storm water discharges are regulated with NPDES permits it is precisely because the runoff is collected in a point source for subsequent discharge.  (See 33 USC § 1342(p); 40 CFR § 122.26.)  This does not change the fact that prior to channeling and collection, storm water and other runoff may emanate from nonpoint sources.  It is only when such nonpoint source discharges are channeled and collected into a point source system that the NPDES permitting requirements apply. 
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