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ITEM 12

SUBJECT

PROPOSED APPROVAL OF A SETTLEMENT AGREEMENT BETWEEN CHEVRON PRODUCTS COMPANY AND THE DIVISION OF CLEAN WATER PROGRAMS, STATE WATER RESOURCES CONTROL BOARD, REGARDING REIMBURSEMENT FROM THE UNDERGROUND STORAGE TANK CLEANUP FUND.  SWRCB FILE UST-161.  

LOCATION

Statewide (numerous sites involved).

DISCUSSION

The Underground Storage Tank Cleanup Fund (Fund) was established by the Barry-Keene Underground Storage Tank Cleanup Trust Fund Act (Act).  The State Water Resources Control Board (SWRCB) Division of Clean Water Programs (Division) administers the Fund.  The Act prohibits the SWRCB from paying out claims to a claimant if the total amount paid to the claimant for claims in a fiscal year is greater than five percent of the total amount appropriated by the Legislature from the Fund for the payment of claims for that fiscal year.  (Health & Saf. Code, § 25299.60, subd. (c)(1).).  Therefore, once a claimant has received payments that equal five percent of the appropriation for the fiscal year, the SWRCB cannot pay out any more funds to that claimant for that same fiscal year.  This limitation applies unless an exemption can be justified under Health and Safety Code, section 25299.60, subdivision (c)(2).)  The SWRCB may exempt claims from the five-percent limitation if all of the following are met:  (1) the exemption would provide for an equitable and timely use of available fund moneys; (2) the exemption would help to ensure an efficient petroleum underground storage tank cleanup program that adequately protects public health and safety and the environment; and (3) all claims subject to the exemption are awarded in accordance with the priority rankings established pursuant to section 25299.52 of the Act.

The Fund made payments to Chevron that exceeded the five-percent limitation in fiscal years 1997/98, 1998/99, and 1999/2000, and the sum of these excessive payments for all three years is $19,934,361.  In a Final Division Decision (FDD) dated July 14, 2000, the Division determined that the criteria for an exemption were not met in any of the fiscal years involved and, therefore, the Division did not grant an exemption from the five-percent limitation for Chevron claims in fiscal years 1997/98, 1998/99, and 1999/2000.  The FDD also sought repayment of the entire $19,934,361 in excessive payments made to Chevron. 

On August 16, 2000, Chevron filed a petition to the SWRCB contending that an exemption from the five-percent limitation applies to payments on Chevron claims for all three fiscal years that are in dispute.  The propriety of the payments in excess of the five-percent limitation that were made to Chevron is the subject of the dispute (Disputed Payments).  

To resolve the FDD and avoid litigation, the Division and Chevron have agreed to, but not yet executed, the attached Settlement Agreement.  The Settlement Agreement, by its own terms, shall not become effective until approved by the SWRCB and executed by the parties.  The Settlement Agreement provides that the Division would not attempt to recover $2,397,862, which is the amount of Disputed Payments made to Chevron in fiscal year 1997/98.  The Settlement Agreement further provides that Chevron shall repay the remaining $17,536,499 by offsetting payments that it would otherwise be eligible to receive in fiscal years 2000/01, 2001/02, and 2002/03.   More specifically, the $17,536,499 would be offset as follows:  (1) Fiscal year 2000/01 -- $9,907,157; (2) Fiscal year 2001/02 -- $3,814,671, and (3) Fiscal year 2002/03 -- $3,814,671.  

POLICY ISSUE

Should the SWRCB approve the Settlement Agreement between the Division and Chevron that waives repayment of $2,397,862 in Disputed Payments, and permits Chevron to repay the remaining $17,536,499 in Disputed Payments by offsetting otherwise eligible payments in fiscal years 2000/01, 2001/02, and 2002/2003?  

FISCAL IMPACT

None.  Even though the Settlement Agreement provides that the Division shall not recover $2,397,862 in Disputed Payments for fiscal year 1997/98, there is no fiscal impact on the Fund.  All of the payments made to Chevron, even payments in excess of the five-percent limitation, represent reimbursement of eligible costs.  If the five-percent limitation were initially applied to Chevron claims, Chevron would have received reimbursement of these costs, but in later fiscal years.  

RWQCB IMPACT

None.

STAFF RECOMMENDATION

Approve the Settlement Agreement that has been agreed upon between the Division and Chevron.  

STATE WATER RESOURCES CONTROL BOARD

RESOLUTION 2001 - 

APPROVAL OF SETTLEMENT AGREEMENT BETWEEN THE DIVISION OF CLEAN WATER PROGRAMS AND CHEVRON PRODUCTS COMPANY

WHEREAS: 

1.
The Underground Storage Tank Cleanup Fund (Fund) was created by the Barry-Keene Underground Storage Tank Cleanup Fund Trust Act of 1989 (Act).  The State Water Resources Control Board’s (SWRCB) Division of Clean Water Programs (Division) administers the Fund.   

2.
Owners and operators of petroleum underground storage tanks (USTs) who meet certain statutory and regulatory requirements may request reimbursement from the Fund for certain costs that they incur cleaning up contamination from USTs. 

3.
Except as specifically provided, the Act prohibits the SWRCB from reimbursing a claimant if the total amount paid to the claimant for claims in a fiscal year is greater than five percent of the total amount appropriated by the Legislature from the Fund for the payment of claims for that fiscal year.

4.
The SWRCB may exempt claims from the five-percent limitation if the SWRCB determines that:  (1) the exemption would provide for an equitable and timely use of available fund moneys; (2) the exemption would help to ensure an efficient petroleum underground storage tank cleanup program that adequately protects public health and safety and the environment; and (3) all claims subject to the exemption are awarded in accordance with the priority rankings established pursuant to section 25299.52 of the Act.

5.
Chevron U.S.A. Inc., dba Chevron Products Company, (Chevron) has submitted numerous claims to the Fund, and the Fund began reimbursing Chevron claims in fiscal year 1993/94.  The Fund made payments to Chevron that exceeded the five-percent limitation in fiscal years 1997/98, 1998/99, and 1999/2000, and the sum of these excessive payments for all three years is $19,934,361.  The Division and Chevron dispute the propriety of these payments that exceed the five-percent limitation (Disputed Payments).  

6.
Members of the Fund staff became aware of the fiscal year 1997/98 Disputed Payments in July or August of 1998, after that fiscal year ended, and of the fiscal year 1998/99 and 1999/2000 Disputed Payments in May of 2000.

7.
Disputed Payments made to Chevron reduced the number of Letters of Commitment that could have been issued for other claims in Priority Class D and, to a lesser extent, deferred actual payments to claims in all priority classes.  

8.
In a Final Division Decision (FDD) dated July 14, 2000, the Division determined that the criteria for an exemption were not met in any of the fiscal years involved and, therefore, the Division did not grant an exemption from the five-percent limitation for Chevron claims in fiscal years 1997/98, 1998/99, and 1999/2000.  The FDD also sought repayment of the entire $19,934,361 in Disputed Payments made to Chevron. 

9.
On August 16, 2000, Chevron filed a petition for SWRCB review of the FDD contending that an exemption from the five-percent limitation applies to payments on Chevron claims for all three fiscal years that are in dispute.  

10.
Settling the matter will avoid costly litigation and a timely resolution of the matter will benefit those claimants who were negatively impacted by the Disputed Payments made to Chevron.  

11.
Effecting repayment of Disputed Payments through offsetting future Chevron payments, rather than by recovering a cash repayment, is more beneficial to other claimants because offsets can be implemented quickly thereby allowing funds to be committed to other claimants expediently.

12.
The Division and Chevron have agreed to, but not yet executed, the attached Settlement Agreement.  Pursuant to the terms of the Settlement Agreement, the Division would not attempt to recover $2,397,862, and Chevron would repay the remaining $17,536,499 by offsetting payments that Chevron would otherwise be eligible to receive in fiscal years 2000/01, 2001/02, and 2002/03.  If the SWRCB approves the attached Settlement Agreement, the Division and Chevron intend to execute the Settlement Agreement.  The Settlement Agreement, by its own terms, is not effective unless approved by the SWRCB and executed by the parties.

13.
The SWRCB recognizes that there is an outstanding petition for SWRCB review filed by another large oil company that, while factually dissimilar, also involves the applicability of the five-percent limitation contained in the Act.  The SWRCB’s approval of this Settlement Agreement shall not prejudice the SWRCB or any petitioner when the SWRCB reviews any other petition that involves the five-percent limitation.  The Settlement Agreement shall not be relied on as precedent in the SWRCB’s review of any petition.

THEREFORE BE IT RESOLVED:

1.
The SWRCB approves the Settlement Agreement that is attached to this resolution.  The SWRCB also authorizes the Division of Clean Water Programs to make necessary non-substantive modifications to the Settlement Agreement before execution thereof.  

CERTIFICATION

The undersigned, Administrative Assistant to the Board, does hereby certify that the foregoing is a full, true, and correct copy of a resolution duly and regularly adopted at a meeting of the State Water Resources Control Board held on March 7, 2001.  



D R A F T





Maureen Marché




Administrative Assistant to the Board

The energy challenge facing California is real.  Every Californian needs to take immediate action to reduce energy consumption.
For a list of simple ways you can reduce demand and cut your energy costs, see our website at www.swrcb.ca.gov.
ATTACHMENT

SETTLEMENT AGREEMENT BETWEEN THE DIVISION OF CLEAN WATER PROGRAMS AND CHEVRON PRODUCTS COMPANY CONCERNING REIMBURSEMENT FROM THE UNDERGROUND STORAGE TANK CLEANUP FUND

This Settlement Agreement (“Settlement Agreement”) is entered into this ____ of March, 2001, by and between Chevron U.S.A. Inc., dba Chevron Products Company (“Chevron”) and the State Water Resource Control Board’s (“SWRCB”) Division of Clean Water Programs (“Division”), collectively referred to as “Parties” with reference to the following facts.

RECITALS

WHEREAS, the Underground Storage Tank Cleanup Fund (“Fund”) was created by the Barry-Keene Underground Storage Tank Cleanup Fund Trust Act of 1989 (“Act”), commencing with section 25299.10 of the California Health and Safety Code.

WHEREAS, pursuant to the authority granted by the Act, the SWRCB promulgated regulations governing the Fund, commencing with section 2804, Title 23, California Code of Regulations (“Fund Regulations”).

WHEREAS, owners and operators of petroleum underground storage tanks (USTs) who meet certain statutory and regulatory requirements may request reimbursement from the Fund for certain costs that they incur cleaning up contamination from USTs.

WHEREAS, except as specifically provided, the Act prohibits the SWRCB from reimbursing a claimant if the total amount paid to the claimant for claims in a fiscal year is greater than five percent of the total amount appropriated by the Legislature from the Fund for the payment of claims for that fiscal year.

WHEREAS, the SWRCB may exempt claims from the five-percent limitation if the SWRCB determines that:  (1) the exemption would provide for an equitable and timely use of available fund moneys; (2) the exemption would help to ensure an efficient petroleum underground storage tank cleanup program that adequately protects public health and safety and the environment; and (3) all claims subject to the exemption are awarded in accordance with the priority rankings established pursuant to Section 25299.52 of the Act.

WHEREAS, Chevron submitted numerous claims to the Fund on and before January 17, 1992 (“Chevron Claims”), and those claims were assigned to Priority Class D and included on the Fund’s Initial Priority List established in accordance with the Fund Regulations.

WHEREAS, the Fund began issuing Letters of Commitment and making payments on Chevron Claims in fiscal year 1993/94.

WHEREAS, the Fund made payments to Chevron that exceeded the five-percent limitation, and the Division and Chevron dispute the propriety of these payments that exceed the five-percent limitation (“Disputed Payments”).

WHEREAS, Chevron received Disputed Payments in three fiscal years and the sum of the Disputed Payments for these years is $19,934,361.  The year the Disputed Payments were made and the amount of the Disputed Payments are as follows:  1997/98 -- $2,397,862, 1998/1999 -- $12,815,750, 1999/2000 -- $4,720,749. 

WHEREAS, the Division issued a Final Division Decision dated July 14, 2000 (“FDD”), that determined that the criteria for an exemption were not met in any of the fiscal years involved and, therefore, the Division did not grant an exemption from the five-percent limitation for Chevron claims in fiscal years 1997/98, 1998/99, and 1999/2000. 

WHEREAS, the FDD sought repayment of the entire $19,934,361 in Disputed Payments made to Chevron.

WHEREAS, on August 16, 2000, Chevron filed a petition for SWRCB review of the FDD contending that an exemption from the five-percent limitation applies to payments on Chevron Claims for all three fiscal years that are in dispute. 

WHEREAS, the Division and Chevron agree that resolution of all disputes addressed in the FDD is in the best interest of the Parties and other claimants to the Fund who are impacted by Disputed Payments made to Chevron.

NOW THEREFORE, in consideration of the mutual promises and respective agreements and conditions contained herein, the Parties hereby agree as follows:

AGREEMENT

1.
The Division shall not seek recovery of the Disputed Payment in the amount of $2,397,862 that was made to Chevron in fiscal year 1997/98.

2.
The Division shall recover the remaining $17,536,499 in Disputed Payments as follows:  (a)  offset payments that Chevron is otherwise entitled to receive for fiscal year 2000/01 by an amount equal to five percent of the amount appropriated by the Legislature from the Fund for payment of claims made pursuant to Article 6 of the Act for fiscal year 2000/01, but not to exceed $9,907,157; (b) offset payments that Chevron is otherwise entitled to receive in fiscal year 2001/02 by $3,814,671; and (c) offset payments that Chevron is otherwise entitled to receive in fiscal year 2002/03 by $3,814,671.  If the five-percent limitation for fiscal year 2000/01 is less than $9,907,157, the difference between $9,907,157 and the actual five-percent limitation shall be recovered by the Division by increasing the $3,814,671 offset for each fiscal year (2001/02 and 2002/03) by one-half of the amount of the difference between $9,907,157 and the actual five-percent limitation.

3.
In fiscal years 2001/02 and 2002/03, Chevron shall be entitled to receive reimbursement of otherwise eligible costs authorized under the Act for each of the respective fiscal years less the $3,814,671 (plus any adjustment) referenced in paragraph 2 above.
4.
During the offset years (fiscal years 2000/01, 2001/02, and 2002/03), Chevron agrees not to assert in any petition for SWRCB review that the exemption from the five-percent limitation contained in Health and Safety Code section 25299.60 applies to payments made to Chevron by the Fund during the offset years, unless:  (1) the statutes relating to the five-percent limitation contained in Health and Safety Code section 25299.60 are amended to either remove the limitation or expand the grounds upon which an exemption may be granted or (2) the State Board grants an exemption pursuant to Health and Safety Code section 25299.60 to a class of claims that potentially includes those submitted by Chevron.
5.
The Division reserves the right to assert that the limitations expressed in paragraph 2 apply to any payments sought by Chevron and any other persons or entities that are related to Chevron pursuant to Title 26 of the USC, but only to the extent that such a relationship begins or continues during fiscal years that payments to Chevron are offset (2000/01, 2001/02 and 2002/03).  Chevron reserves the right to contest such assertions.

6.
For purposes of implementing this Settlement Agreement, Chevron shall provide written notification to the Division of any persons or entities that Chevron becomes related to pursuant to Title 26 of the USC during fiscal years 2000/01, 2001/02, and 2002/03 within sixty (60) calendar days of the date that such a relationship begins.  The written notification shall be made to the following:  

Program Manager
Underground Storage Tank Cleanup Fund

Division of Clean Water Programs

State Water Resources Control Board

P.O. Box 944212

Sacramento, CA 94244-2120

7.
The Division shall resume making payments to Chevron and any persons or entities related to Chevron pursuant to Title 26 of the USC beginning in fiscal year 2003/04 in accordance with general reimbursement requirements and limitations imposed by the Act and the Fund Regulations.

8.
This Settlement Agreement shall not be deemed final and effective until such time as it is approved by the SWRCB and executed by the Parties; once the Settlement Agreement is final and effective, Chevron’s petition shall be deemed withdrawn. 

9.
Except with respect to obligations created by or arising out of this Settlement Agreement, this Settlement Agreement represents the Parties’ complete and final settlement between the Parties regarding the FDD.  Each of the Parties acknowledges that it has not relied on any promise, representation, or warranty, express or implied, not contained in this Settlement Agreement. 

10.
It is expressly understood and agreed that this Settlement Agreement has been freely and voluntarily entered into by the Parties and that this Settlement Agreement may not be altered, amended, modified or otherwise changed except by a writing executed by a duly authorized representative of each of the Parties.

11.
This Settlement Agreement shall inure to the benefit of and be binding upon the heirs, representatives, officers, employees, agents, affiliates, successors, and assigns of each of the Parties.

12.
Each party acknowledges representation by counsel throughout all negotiations that preceded the execution of this Settlement Agreement.  Each of the Parties represent and warrant that they have reviewed the terms of this Settlement Agreement and have been fully advised by their respective attorneys concerning their rights and have further been advised by their attorneys as to the terms of this Settlement Agreement.

13.
This Settlement Agreement shall in all respects be interpreted, enforced and governed by and under the laws of the State of California.

14.
This Settlement Agreement represents a compromise of disputed claims and shall not be deemed to constitute an admission or concession by either of the Parties for any purpose, nor shall this Settlement Agreement be deemed to constitute a waiver of any legal position that either of the Parties hereto might otherwise assert in any context other than an action to enforce this Settlement Agreement.

15.
All claims made by Chevron involving Disputed Payments that have not been paid in full by the Fund shall be entitled to future reimbursement subject to provisions of the Act, the Fund Regulations, and the terms of this Settlement Agreement. 
Each of the Parties separately and for itself warrants and represents that the person signing below on its behalf is duly authorized to execute this Settlement Agreement.

IN WITNESS WHEREOF, the undersigned hereby execute this Settlement Agreement.

Date:_________________



CHEVRON U.S.A. INC.

dba CHEVRON PRODUCTS COMPANY

By:________________________________





Title:_______________________________

Date:__________________
STATE WATER RESOURCES CONTROL BOARD, DIVISION OF CLEAN WATER PROGRAMS

By:_________________________________

Chief, Division of Clean Water Programs
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