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BY THE BOARD:

OnFebruary21,2001,theSanDiegoRegionalWaterQuality ControlBoard

(RegionalWaterBoard)issuedarevisednationalpollutantdischargeeliminationsystem

(NPDES)permitin OrderNo. 2001-01 (permit)to theCountyofSanDiego(County),the

18 incorporatedcitieswithin theCounty,andthe SanDiegoUnifiedPort District. Thepermit

coversstormwaterdischargesfrom municipal,separatestormsewersystems(M54) throughout

the County. Thepermitis thesecondM54 permitissuedfor theCounty,althoughthefirst permit

was issuedmorethantenyearsearlier.’

NPDESpermitsgenerallyexpireafterfive years,butcanbeextendedadministrativelywheretheRegionalWater
Boardis unableto issueanewpermitprior to theexpirationdate. As therecordin this matteramply demonstrates,
theRegionalWaterBoardengagedin anextensiveprocessof issuingdraftpermits,acceptingcomments,and
holdingworkshopsandhearingssinceatleast1995.



Thepermitincludesvariousprogrammaticandplanningrequirementsfor the

permittees,includingconstructionanddevelopmentcontrols,controlson municipalactivities,

controlson runofffrom industrial, commercial,andresidentialsources,andpublic education.

Thetypesofcontrolsandrequirementsincludedin thepermit aresimilar to thosein otherM54

permits,but alsoreflect theexpansionofthestormwaterprogramsincethefirst M54 permitwas

adoptedfor SanDiegoCounty 11 yearsago.2

OnMarch 23, 2001,theStateWaterResourcesControlBoard(StateWaterBoard

orBoard)receivedpetitionsforreviewofthepermit from theBuilding IndustryAssociationof

SanDiegoCounty(BIA) andfrogi theWesternStatesPetroleumAssociation(WSPA).3 The

petitionsarelegallyandfactuallyrelated,andhavethereforebeenconsolidatedfor purposesof

review.4Noneofthemunicipaldischargerssubjectto thepermitfiled apetition,nordid theyfile

responsesto thepetitions.

I. BACKGROUND

MS4permitsareadoptedpursuantto CleanWaterAct section402(p). This

federal law setsforth specificrequirementsfor permitsfor dischargesfrom municipalstorm

sewers. Oneoftherequirementsis thatpermits“shall requirecontrolsto reducethedischargeof

2 Fora discussionof theevolutionof the stormwaterprogram,consistentwith guidancefromtheUnitedStates
EnvironmentalProtectionAgency(U.S. EPA), seeBoardOrderWQ 2000-11.

~ On March23, theStateWaterBoardalsoreceivedbrieflettersfromtheRamonaChamberof Commerce,the
North SanDiegoCountyAssociationof Realtors the$anDiegQCpiinty ApartmentAssociationtheNational.
AssociationofIndustrialandOffice Properties,andtheCaliforniaBuilding IndustryAssociation.All of theseletters
statethattheyare “joining in” the.petitionfiled by BIA. Noneof the letterscontainanyoftherequiredinformation
forpetitions,whichis listedat Cal.Codeof Regs.,tit. 23,section2050. Theseletterswill betreatedascommentson
theBIA petition. To theextenttheauthorsintendedthelettersbe consideredpetitions,theyaredismissed.

~ Cal. CodeofRegs.,tit. 23,section2054.
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pollutantsto themaximumextentpracticable[MEP].” Statesestablishappropriaterequirements

for thecontrolofpollutantsin thepermits.

ThisBoardveryrecentlyreviewedtheneedfor controlson urbanrunoffin M54

permits, theemphasisonbestmanagementpractices(BMPs) in lieuofnumericeffluent

limitations,andtheexpectationthatthe level ofeffort to controlurbanrunoffwill increaseover

time.5 Wepointedout thaturbanrunoff is asignificantcontributorofimpairmentto waters

throughoutthestate,andthatadditionalcontrolsareneeded.Specifically,in BoardOrder

WQ2000-11(hereinafter,LA SUSMiPorder),weconcludedthat theLos AngelesRegional

WaterBoardactedappropriatelyin determiningthatnumericstandardsforthedesignofBIV[Ps to

controlrunofffrom newconstructionandredevelopmentconstitutedcontrolsto theMEP.6

TheSanDiegopermitincorporatesnumericdesignstandardsforrunoff from new

constructionandredevelopmentsimilarto thoseconsideredin theLA SUSMPorder.7 In

addition,thepermitaddressesprogrammaticrequirementsin otherareas.TheLA SUSMIPorder

wasaprecedentialdecision,8andwewill not reiterateourfindings andconclusionsfrom that

9
decision.

BoardOrderWQ 2006-11.
6 As explainedin that Order,numericdesignstandardsarenotthesameasnumericeffluent limitations. While BIA

contendsthatthepermitunderreviewincludesnumericeffluent limitations,it doesnot. A numericdesignstandard
only tellsthe dischargershow muchrunoffmustbetreatedor infiltrated; it doesnotestablishnumericeffluent
limitationsproscribingthe qualityof effluent thatcanbedischargedfollowing infiltration or treatment.

~‘ TheSanDiegopermitalsoincludesprovisionsthatare differentfrom thoseapprovedin theLA SUSMPOrder,
butwhich werenot thesubjectofeitherpetition. Suchprovisionsincludetheinclusionof non-discretionaryprojects.
Wedonotmakeanyruling in this Orderonmattersthatwerenotaddressedin eitherpetition.

8 GovernmentCodesection11425.60;StateBoardOrderWR 96-I (LagunitasCreek),atfootnote11.

~ BIA restatessomeofthe issuesthis Boardconsideredin theLA SUSMPorder. Forinstance,BIA contendsthat it
is inappropriatefor thepermit to regulateerosioncontrol. Whilethis argumentwasnotspecificallyaddressedinour
prior Order,it is obviousthat themostseriousconcernwith runofffromconstructionis thepotentialfor increased
erosion. It is absurdto contendthat thep&rmit shouldhaveignoredthis impactfromurbanrunoff.
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Thepetitionersmakenumerouscontentions,mostlyconcerningrequirementsthat

theyclaimthe dischargerswill notbeableto, orshouldnotbe requiredto, complywith. We

notethatnoneofthedischargershasjoinedin thesecOntentions.We furthernotethat BIA raises

contentionsthatwerealreadyaddressedin theLA SUSIVIP order. In this Order,wehave

attemptedto gleanfrom thepetition issuesthat arenot alreadyfully addressedin BoardOrder

BoardOrderWQ2000-11,andwhichmayhavesomeimpacton BIA andits members.WSPA

restatedthecontentionsit madein thepetition it filed challengingtheLA SUSMIPorder. We

will not addressthosecontentionsagain.’0 But wewill addresswhethertheRegionalWater

Boardfollowedtheprecedentestablishedthereasit relatesto retail gasolineoutlets.’1

10 On November8, 2001,following the October31 workshopmeetingthat washeldto discussthedraftorder,BIA

submitteda “supplementalbrief’ thatincludesmanynewcontentionsraisedfor thefirst time. (Interestedpersons
who werenotpetitionersfiled commentson thedraftorder askingtheStateWaterBoardto addresssomeofthese.)
TheStateWaterBoardwill notaddressthesecontentions,astheywerenottimely raised. (Wat.Code § 13320;Cal.
Codeof Regs.,tit. 23, § 2050(a).) Specificcontentionsthatare notproperlysubjectto reviewunderWaterCode
section13320 areobjectionstofindings 16, 17, and38 ofthepermit,thecontentionthatpermitprovisionsconstitute
illegal unfundedmandates,challengesto thepermit’s inspectionandenforcementprovisions,objectionsto permit
provisionsregardingconstructionsites,thecontentionthatpost-constructionrequirementsshouldbelimited to
“discretionary” approvals,the challengeto theprovisionsregardinglocal governmentcompliancewith theCalifornia
EnvironmentalQuality Act, andcontentionsregardingthe term“discharge”in thepermit. BIA did notmeetthe legal
requirementsfor seekingreviewoftheseportionsof thepermit.

“ OnNovember8, 2001,theStateWaterBoardreceivedeightboxesof documentsfromBIA, alongwith a
“Requestfor Entry ofDocumentsintotheAdministrativeRecord.” BIA failedto complywithCal. Codeof Regs.,
tit. 23, section2066(b),whichrequiressuchrequestsbemade“prior to or during theworkshopmeeting.” The
workshopmeetingwasheldon October31, 2001.Therequestwill thereforenotbeconsidered.BIA alsoobjected
in this submittalthattheRegionalWaterBoarddid notincludethesedocumentsin its record. TheRegionalWater
Board’srecordwascreatedat thetimethepermitwas adopted,andwassubmittedto-the-StateWater—Boardon-June
11, 2001. BIA’s objectionis nottimely.
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II. CONTENTIONS AND FINDINGS’2

Contention: BIA contendsthatthedischargeprohibitionscontainedin thepermit

are“absolute”and“inflexible,” arenot consistentwith thestandardof“maximum extent

practicable”(MEP),and financiallycannotbe met.

Finding: ThegistofBIA’s contentionconcernsDischargeProhibitionA.2,

concerningexceedanceofwaterqualityobjectivesforreceivingwaters: “Dischargesfrom MS4s

which causeorcontributeto exceedancesof receivingwaterqualityobjectivesfor surfacewater

orgroundwaterareprohibited.” BIA generallycontendsthatthis prohibitionamountsto an

inflexible“zerocontribution”requirement.

BIA advancesnumerousargumentsregardingtheallegedinability ofthe

dischargersto complywith thisprohibition andthe improprietyofrequiringcompliancewith

waterqualitystandardsin municipalstormwaterpermits. Theseargumentsmirror arguments

madein earlierpetitionsthatrequiredcompliancewith waterqualityobjectivesby municipal

stormwaterpermittees.(See,e.g.,BoardOrdersWQ 91-03,WQ 98-01,andWQ99-05.) This

Boardhasalreadyconsideredandupheldtherequirementthatmunicipalstormwaterdischarges

mustnotcauseorcontributeto exceedancesofwaterqualityobjectivesin thereceivingwater.

We adoptedan iterativeprocedurefor complyingwith thisrequirement,whereinmunicipalities

mustreportinstanceswheretheycauseorcontributeto exceedances,andthenmustreviewand

improveBMPs soasto protectthereceivingwaters. Thelanguagein thepermitin Receiving

12 ThisOrderdoesnot addressall of the issuesraisedby thepetitioners.TheBoardfinds thatthe issuesthat arenot

addressedareinsubstantialandnotappropriatefor StateWaterBoardreview. (SeePeoplev.Barry (1987)194
Cal.App.3d158 [239 Cal.Rptr.349]; Cal. CodeRegs.,tit. 23, § 2052.) Wemakeno detenninationasto whetherwe
will addressthesameor similar issueswhenraisedin futurepetitions. -
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WaterLimitation C. 1 and2 is consistentwith thelanguagerequiredin BoardOrderWQ 99-05,

ourmostrecentdirectionon this issue.’3

While the issueof theproprietyofrequiringcompliancewith waterquality

objectiveshasbeenaddressedbeforein severalorders,BIA doesraiseonenewissuethatwasnot

addressedpreviously. In 1999,theNinth Circuit CourtofAppealsissuedanopinionaddressing

whethermunicipalstormwaterpermitsmustrequire“strict compliance”with waterquality

standards.’4 (DefendersofWildlife v. Browner(9th Cir. 1999)191 F.3d1159.) Thecourtin

BrownerheldthattheCleanWaterAct provisionsregardingstormwaterpermitsdo notrequire

that municipalstorm-sewerdischargepermitsensurestrict compliancewith waterquality

standards,unlike otherpermits.’5 Thecourtdeterminedthat: “Instead,[theprovisionfor

municipalstormwaterpermits]replacestherequirementsof[section301]with therequirement

thatmunicipalstorm-sewerdischargers‘reducethe dischargeofpollutantsto themaximum

extentpracticable,includingmanagementpractices,controltecbniques~andsystem,designand

engineeringmethods,andsuchotherprovisionsas theAdministrator.. . determinesappropriate

for thecontrolof suchpollutants’.” (191F.3dat 1165.) ThecourtfurtherheldthattheClean

WaterAct doesgrantthepermittingagencydiscretionto determinewhatpollutioncontrolsare

appropriateformunicipalstormwaterdischarges.(Id. at1166.) Specifically, thecourtstated

In additionto DischargeProhibitionA.2, quotedabove,thepermitincludesReceivingWaterLimitation C.1,with
almostidenticallanguage: “DischargesfromMS4sthatcauseorcontributeto theviolationof waterquality
standards(designatedbeneficialusesandwaterqualityobjectivesdevelopedto protectbeneficialuses)are
prohibited.” ReceivingWaterLimitation C.2 setsforththeiterativeprocessfor compliancewith C.1, asrequiredby
BoardOrderWQ 99-05.

~ “Waterqualityobjectives”generallyrefersto criteriaadoptedby thestate,while “waterquality standards”

generallyrefersto criteria adoptedor approvedfor thestateby theU.S. EPA. Thosetermsareusedinterchangeably
forpurposesof this Order.

‘5 CleanWaterAct § 301(b)(1)(C) requiresthatmostNPDESpermitsrequirestrict compliancewith quality
standards.
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that U.S.EPAhadthe authorityeitherto require“strict compliance”with waterqualitystandards

throughtheimpositionofnumericeffluentlimitations,or to employan iterativeapproachtoward

compliancewith waterquality standards,byrequiringimprovedBMPs overtime. (Id.) The

courtin BrownerupheldtheEPA permitlanguage,which includedan iterative,BMiP-based

approachcomparableto the languageendorsedby thisBoardin OrderWQ 99-05.

In reviewingthe languagein thispermit,andthatin BoardOrderWQ99-05,we

point out thatourlanguage,similar to U.S. EPA’sPermit languagediscussedin theBrowner

case,doesnotrequirestrict compliancewith waterqualitystandards.Ourlanguagerequiresthat

stormwatermanagementplansbedesiguedto achievecompliancewith waterqualitystandards.

Complianceis to beachievedovertime, throughaniterativeapproachrequiringimprovedBMPs.

As pointedoutby theBrownercourt, thereis nothinginconsistentbetweenthisapproachandthe

determinationthattheCleanWaterAct doesnotmandatestrict compliancewith waterquality

standards.Instead,the iterativeapproachis consistentwith U.S. EPA’sgeneralapproachto

stormwaterregulation,whichrelieson BMPs insteadofnumericeffluent limitations.

It is truethat theholdingin Brownerallows theissuanceofmunicipalstormwater

permitsthat limit theirprovisionsto BMPsthatcontrolpollutantsto themaximumextent

practicable(MEP), andwhich do notrequirecompliancewith waterqualitystandards.Forthe

reasonsdiscussedbelow,wedeclineto adoptthat approach.Theevidencein therecordbefore

us is consistentwith recordsin previousmunicipalpermitswehaveconsidered,andwith thedata

wehavein ourrecords,includingdatasupportingour list preparedpursuantto CleanWaterAct

section303(d). Urbanrunoffis causingandcontributingto impactson receivingwaters

throughoutthestateandimpairingtheirbeneficialuses. In orderto protectbeneficialusesandto

achievecompliancewithwaterqualityobjectivesin ourstreams,rivers, lakes,andtheocean,we
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mustlook to controlson urbanrunoff It is not enoughsimplyto applythetechnology-based

standardsofcontrollingdischargesofpollutantsto theMEP; whereurbanrunoff is causingor

(
contributingto exceedancesofwaterqualitystandards,it is appropriateto requireimprovements

to BMPsthat addressthoseexceedances.

While wewill continueto addresswaterquality standardsin municipalstorm

waterpermits,wealsocontinueto believethatthe iterativeapproach,whichfocuseson timely

improvementofBMPs, is appropriate.We will generallynot require“strict compliance”with

waterqualitystandardsthroughnumericeffluent limitations andwewill continueto follow an

iterativeapproach,whichseekscomplianceovertime.’6 Theiterativeapproachis protectiveof

waterquality, but atthesametimeconsidersthedifficulties ofachievingfull compliancethrough

BMPsthatmustbeenforcedthroughoutlargeandrnediummunicipalstormsewersystems.’7

We havereviewedthelanguagein thepermit, andcomparedit to themodel

languagein BoardOrderWQ 99-05. Thelanguagein theReceivingWaterLimitationsis

virtually identicalto the languagein BoardOrderWQ 99-05. It setsa. limitation on discharges

thatcauseorcontributeto violation ofwaterqualitystandards,andthenit establishesaniterative

approachto complyingwith the limitation. We areconcerned,however,with the languagein

DischargeProhibitionA.2,which is challengedbyBLA. This dischargeprohibitionis similar to

theReceivingWaterLimitation, prohibitingdischargesthatcauseor contributeto exceedanceof

16 Exceptionsto this generalruleare appropriatewheresite-specificconditionswarrant. Forexample,theBasin

Planfor theLakeTahoebasin,whichprotectsanoutstandingnationalresourcewater,includesnumericeffluent
limitationsfor stormwaterAischarges.~. - - -

17 While BIA arguesthatthepermitrequires“zerocontribution”ofpollutantsin runoff,and“in effect” contains
numericeffluentlimitations, this is simplynottrue. Thepennitis clearlyBMP-based,andthereareno numeric
effluent limitations. BLA also claimsthatthepennitwill requiretheconstructionof treatmentplantsfor stormwater
similarto thepublicly-ownedtreatmentworksfor sanitarysewage.Thereis nobasisfor this contention;thereis no
requirementin thepermit to treatall stormwater. Theemphasisis on BMPs.
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waterqualityobjectives.Thedifficulty with this language,however,is thatit is notmodifiedby

the iterativeprocess.To clarify thatthisprohibition alsomustbecompliedwith throughthe

iterativeprocess,ReceivingWaterLimitation C.2 muststatethatit is alsoapplicableto

DischargeProhibitionA.2. Thepennit, in DischargeProhibitionA.5, alsoincorporatesalist of

BasinPlanprohibitions,oneofwhichalsoprohibitsdischargesthat arenot in compliancewith

waterqualityobjectives. (See,AttachmentA, prohibition5.) Languageclarifying that the

iterativeapproachappliesto that prohibitionis alsonecessary.

BIA alsoobjectsto DischargeProhibitionA.3, whichappearsto requirethat

treatmentandcontrolof dischargesmustalwaysoccurprior to entryinto theMS4: “Discharges

intoandfrom MS4scontainingpollutantswhichhavenotbeenreducedto the [MEP] are

prohibited.”’9 An NPDESpermit is properlyissuedfor “dischargeofapollutant” to watersofthe

UnitedStates.20(CleanWaterAct § 402(a).) TheCleanWaterAct defines“dischargeofa

pollutant” asan“addition” of apollutantto watersoftheUnitedStatesfrom apoint source.

(CleanWaterAct section502(12).) Section402(p)(3)(B)authorizestheissuanceofpermitsfor

discharges“from municipalstormsewers.~~ -

We find thatthepermit languageis overlybroadbecauseit appliestheMEP

standardnot only to discharges“from” MS4s,butalsoto discharges“into” MS4s.. It is certainly

18 Theiterativeapproachis notnecessaryfor all DischargeProhibitiojis. Forexample,a prohibitionagainst

pollution,contaminationor nuisanceshouldgenerallybe compliedwith atall times. (See,DischargeProhibition
A.1.) Also, theremaybedischargeprohibitionsfor particularlysensitivewaterbodies,suchastheprohibitionin the
OceanPlanapplicableto Areasof SpecialBiological Significance.

‘9 DischargeProhibitionA.Lalso-refers-to-disGharges-into-the-M-S4,-but--it-onlyprohibitspullution, ~
nuisancethatoccurs“in watersofthestate.” Therefore,it is interpretedto applyonlyto dischargesto receiving
waters.
20 SinceNPDESpermitsare adoptedaswastedischargerequirementsin California, theycanmorebroadlyprotect

“watersof thestate,”ratherthanbeinglimited to “watersof theUnitedStates.” In general,the inclusionof “waters
(footnotecontinued)
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truethatin mostinstancesit is morepracticalandeffectiveto preventandcontrolpollutionatits

source. We alsoagreewith theRegionalWaterBoard’sconcern,statedin its response,thatthere

maybeinstanceswhereMS4suse“watersoftheUnitedStates”aspartoftheirsewersystem,-

andthat theBoardis chargedwith protectingall suchwaters. Nonetheless,thespecific language

in this prohibitiontoobroadlyrestrictsall discharges“into” anM54, anddoesnot

allow flexibility to useregionalsolutions,wheretheycouldbe appliedin amannerthat fully

protectsreceivingWaters.2’ It is importantto emphasizethatdischargersinto MS4scontinueto

berequiredto implementafull rangeofBMPs, includingsourcecontrol. Inparticular,

dischargerssubjectto industrialandconstructionpermitsmustcomplywith all conditionsin

thosepermitsprior to dischargingstormwaterintoMS4s.

Contention: Statelaw requirestheadoptionofwet weatherwaterquality

standards,andthepermit improperlyenforcesWaterqualitystandardsthatwerenotspecifically

adoptedfor wetweatherdischarges.

Finding: This contentionis clearlywithoutmerit. Thereis no provisionin state

or federallaw thatmandatesadoptionof separatewaterqualitystandardsfor wetweather

conditions. In arguingthatthepermit violatesstatelaw,BIA statesthat becausethepennit

appliesthewaterqualityobjectivesthatwereadoptedin its BasinPlan,andthoseobjectiveswere

not specificallyadoptedfor wetweatherconditionsonly, theRegionalWaterBoardviolated

of the state”allows theprotectionof groundwater,whichis generallynotconsideredtobe“watersof theUnited
States.”
21 Thereareotherprovisionsin thepermitthatreferto restrictions“into” the M54. (See,e.g.,LegalAuthorityD.1.)
Thoseprovisionsare appropriatebecausetheydo notapplytheMEPstandardto thepermittees,butinsteadrequire
thepenuitteesto demandappropriatecontrolsfor dischargesintotheir system. Forexample,the federalregulations
requirethatMS4shaveaprogram“to reducepollutantsin stonnwaterrnnofffromconstructionsitesto the
municipalstormsewersystem.. . .“ (40 C.F.R. § 122.26(d)(2)(iv)(D).)
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WaterCodesection13241. Theseallegationsappearto challengewaterqualityobjectivesthat

wereadoptedyearsago. Suchachallengeis clearly inappropriateasbothuntimely,andbecause

BasinPlanprovisionscannotbe challengedthroughthewaterqualitypetitionprocess.(SeeWat.

Code§ 13320.)Moreover,thereis nothingin section13241thatsupportstheclaim that

RegionalWaterBoardsmustadoptseparatewetweatherwaterqualityobjectives. Instead,the

RegionalWaterBoard’sresponseindicatesthatthewaterqualityobjectiveswerebasedon all

waterconditionsin thearea. Thereis nothingin therecordto supporttheclaimthattheRegional

WaterBoarddid not in factconsiderwetweatherconditionswhenit adoptedits BasinPlan.

Finally, WaterCodesection13263mandatestheRegionalWaterBoardto implementits Basin

Planwhenadoptingwastedischargerequirements.TheRegionalWaterBoardactedproperlyin

doing so.

BIA pointsto certainfederalpolicy documentsthat authorizestatesto promulgate

waterqualitystandardsspecific to wet-weatherconditions.22EachRegionalWaterBoard

considersrevisionsto its BasinPlanin a triennialreview. Thatwouldbe theappropriateforum

forBIA to makethesecomments.

Contention: 131Acontendsthatthepermitimproperlyclassifiesurbanrunoffas

“waste”within thenieaningoftheWaterCode.

Finding: BIA challengesFinding2, which statesthaturbanrunoff is awaste,as

definedin theWaterCode,andthatit is a“dischargeofpollutantsfrom apoint source”underthe

federalCleanWaterAct. BIA contendsthat the legislativehistoryofsection13050(d)supports

2=Thesedocumentsdo notsupporttheclaim thatU.S.EPA andthe ClintonAdministrationindicatedthat the

absenceof suchregulations“is amajorproblemthatneedsto beaddressed,”as claimedin BIA’s Pointsand
Authorities,atpage18.
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its positionthat “waste” shouldbe interpretedto excludeurbanrunoff. TheFinalReportofthe

StudyPanelto theCaliforniaStateWaterResourcesControlBoard(March,1969)is the

definitivedocumentdescribingthelegislativeintentof thePorter-CologneWaterQuality Control

Act. In discussingthedefinitionof“waste,” thisdocumentdiscussesits broadapplicationto

“currentdrainage,flow, orseepageinto watersofthestateofharmfulconcentrations”of

materials,includingerodedearthandgarbage.

As westatedin BoardOrderWQ 95-2,therequirementto adoptpermitsfor urban

runoffis undisputed,andRegionalWaterBoardsarenotrequiredto obtainanyinformationon

theimpactsofrunoffprior to issuingapermit. (At page3.) It is alsoundisputedthat urban

runoffcontains“waste”within themeaningofWaterCodesection13050(d),andthatthefederal

regulationsdefine“dischargeofapollutant” to include“additionsofpollutantsintowatersofthe

UnitedStatesfrom: surfacerunoffwhich is collectedorchanneledbyman.” (40 C.F.R. § 122.2.)

But it is thewasteorpollutantsin therunoffthatmeetthesedefinitionsof“waste” and

pollutant,” andnot therunoffitself.23 Thefinding doescreatesomeconfusion,sincethereare

dischargeprohibitionsthathavebeenincorporatedinto thepermit thatbroadlyprohibit the

dischargeof“waste”in certaincircumstances.(SeeAttachmentA to thepermit.) Thefinding

will thereforebeamendedto statethaturbanrunoffcontainswasteandpollutants.

Contention:BIFA contendsthattheRegionalWaterBoardviolatedCalifornia

EnvironmentalQuality Act (CEQA).

23 TheRegionalWaterBoardis appropriatelyconcernednot onlywithpollutantsin runoffbutalsothevolumeof

runoff, sincethevolumeof runoffcanaffectthedischargeofpollutantsin therunoff. (SeeBoardOrderWQ 2000-
11, at page5.)
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Finding: As wehavestatedin severalprior orders,theprovisionsofCEQA

requiringadoptionofenvironmentaldocumentsdo not applyto NPDESpermits.24 BIA contends

thattheexemptionfrom CEQAcontainedin section13389appliesonly to theextentthat the

specificprovisionsofthepermit arerequiredby thefederalCleanWaterAct. This contentionis

easilyrejectedwithout addressingwhetherfederallaw mandatedall ofthepermitprovisions.

Theplain languageofsection13389broadlyexemptstheRegionalWaterBoardfrom the

requirementsofCEQAto prepareenvironmentaldocumentswhenadopting“anywastedischarge

requirement”pursuantto Chapter5.5 (§§ 13370et seq.,which appliesto NPDES permits).25

BIA citesthedecisionin Committeefor a ProgressiveGilroy v. StateWaterResourcesControl

Board(1987)192 Cal.App.3d847. ThatcaseupheldtheStateWaterBoard’sview that section

13389appliesonly to NPDESpermits,andnot to wastedischargerequirementsthatareadopted

pursuantonly to statelaw. Thecasedid notconcernanNPDESpermit,anddoesnotsupport

BIA’s argument.

Contention: WSPAcontendsthat theRegionalWaterBoarddid not follow this

Board’sprecedentfor retail gasolineoutlets(RGOs)establishedin theLA SUSMPorder.

Finding: In theLA SUSM7Porder,this Boardconcludedthatconstructionof

RGOsis alreadyheavilyregulatedandthatownersmaybe limited in theirability to construct

infiltration facilities. We alsonotedthat, in light of thesmallsizeofmanyRGOs andthe

proximityto undergroundtanks,it might notalwaysbe feasibleor safeto employtreatment

methodologies.We directedtheLos AngelesRegionalWaterBoardto mandatethatRGOs

24 WaterCodesection13389;see,e.g.,BoardOrderWQ 2000-li.

25 The exemptiondoeshaveanexceptionfor permits for “new sources”asdefinedin theCleanWaterAct, which is

notapplicablehere.
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employtheBMPs listed in apublicationoftheCaliforniaStormWaterQualityTaskForce.

(BestManagementPracticeGuide— RetailGasolineOutlets(March 1997).)We alsoconcluded

thatRGOsshouldnotbesubjectto theBMiP designstandardsatthis time. Instead,we

recommendedthattheRegionalWaterBoardundertakefurtherconsiderationof athreshold

relativeto sizeoftheRGO,numberoffuelingnozzles,or someotherrelevantfactor. The

LA SUSMIP orderdid not precludeinclusionofRGOsin theSUSMIPdesignstandards,with

properjustification,whenthepermit is reissued.

Thepermit adoptedby theRegionalWaterBoarddid notcomplywith the

directionswe set forth in theLA SUSMPorderfor theregulationofRGOs. Thepermit contains

no findingsspecificto the issuesdiscussedin ourprior orderregardingRGOs,andincludesno

thresholdfor inclusionofRGOs in SUSMIPs. Instead,thepermitrequiresthedischargersto

developandimplementSUSMIPswithin oneyearthat includerequirementsfor “Priority

DevelopmentProjectCategories,”including “retail gasolineoutlets.” While otherpriority

categorieshavethresholdsfortheir inclusionin SUSMPs,thepermit states: “Retail Gasoline

Outlet is definedasany facility engagedin sellinggasoline.”26

TheRegionalWaterBoardrespondedthatit did follow thedirectionsin the

LA SUSMLPorder. First, it pointsto findings thatvehiclesandpollutantstheygenerateimpact

receivingwaterquality. But theonly finding that evenmentionsRGOsis finding 4, which

simplylists RGOsamongtheotherpriority developmentprojectcategoriesaslandusesthat

generatemorepollutants. TheRegionalWaterBoardstaffalsodid statesomejustificationsfor

the inclusionofRGOsin two documents.TheDraft FactSheetexplainsthat RGOscontribute

26 PermitatF. 1 .b(2)(a)(x).
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pollutantsto runoff, andopinesthatthereareappropriateBMIIPs for RGOs. Thestaffalso

preparedanotherdocumentafterthepublichearing,whichwasdistributedto BoardMembers

prior to their voteon thepermit,andwhich includessimilarjustificationsandreferencesto

studies.27TheLA SUSMPordercalledfor sometyPeofthresholdfor inclusionofRGOsin

SUSMIPs. Thepermitdoesnotdo so. Also,justifications forpermitprovisionsshouldbestated

in thepermitfindings orthefinal factsheet,andshouldbesubjectto public reviewanddebate.28

Thediscussionin thedocumentsubmittedafterthehearingdidnot meetthesecriteria. There

wassomejustification in the“Draft FactSheet,”but thefactsheethasnotbeenfinalized.29 In

light of ourconcernsoverwhetherSUSMPsizingcriteriashouldapplyto RGOs,it was

incumbenton theRegionalWaterBoardtojustify theinclusionofRGOsin thepermit findings

or ina final factsheet,andto consideranappropriatethreshold,addressingtheconcernswe

stated.TheRegionalWaterBoardalsorespondedthatwhenthedischargersdevelopthe

SUSMPs,thedischargersmight addspecificBMPs andathresholdasdirectedin theLA

SUSMPorder. But theorderspecificallydirectedthat anythreshold,andthejustification

therefore,shouldbe includedin thepermit. TheRegionalWaterBoarddid notcomplywith

thesedirections.

27 See“ComparisonBetweenTentativeOrderNo. 2001-01 SUSMPRequirementsandLARWQCB SUSMP

Requirements(as Supportedby SWRCBOrderWQ 2000-11).”
28 See40 C.F.R.sections124.6(e)and124.8.

29 U.S.EPA regulationsrequirethat therebe a factsheetaccompanyingthepermit. (40 C.F.R.§ 124.8.) Therecord

containsonly adraft fact sheet,whichwasneverpublishedor distributedin final form. TheRegionalWaterBoard
shouldfinalizethe factsheet,accountingfor anyrevisionsmadein thefinal permit, andpublishit onits web siteas a
final document.
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III. CONCLUSIONS

Basedon thediscussionabove,theBoard concludesthat:

1. TheRegionalWaterBoardappropriatelyrequiredcompliancewith water

quality standardsandincludedrequirementsto achievereductionofpollutantsto themaximum

extentpracticable.Thepermit mustbeclarifiedsothat thereferenceto the iterativeprocessfor

achievingcomplianceappliesnotonly to thereceivingwaterlimitation, but alsoto thedischarge

prohibitionsthat requirecompliancewith waterquality standards.Thepermit should alsobe

revisedso thatit requiresthatMEPbeachievedfor discharges“from” themunicipalsewer

system,andfor discharges“to” watersoftheUnitedStates,butnot fordischarges“into” the

sewersystem.

2. TheRegionalWaterBoardwasnotrequiredto adoptwet-weatherspecific

waterqualityobjectives.

3. TheRegionalWaterBoardinappropriatelydefinedurbanrunoffas“waste.”

4. TheRegionalWaterBoarddid notviolatetheCaliforniaEnvironmental

Quality Act.

5. Thepermitwill be revisedto deleteretail gasolineoutletsfrom thePriority

DevelopmentProjectCategoriesfor StandardUrbanStormWaterMitigationPlans. The

RegionalWaterBoardmayconsideraddingretail gasolineoutlets,uponinclusionofappropriate

findings andathresholddescribingwhichoutletsareincludedin therequirements.

IV. ORDER

IT IS HEREBY ORDEREDthattheWasteDischarge¶equirementsfor

DischargesofUrbanRunofffrom theMunicipalSeparateStormSewerSystemsin SanDiego

County(OrderNo. 2001-01)arerevisedasfollows:
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1. PartA.3: Thewords“into and”aredeleted.

2. PartC.2: Throughoutthefirst paragraph,thewords “, PartA.2, andPartA.5

asit appliesto Prohibition5 in AttachmentA” shall be insertedfollowing “PartC. 1.”

3. Finding 2: Revisethefinding to read:URBAN RUNOFFCONTAINS

“WASTE” AND “POLLUTANTS”: Urbanrunoffcontainswaste,asdefinedin theCalifornia

WaterCode,andpollutants,asdefinedin thefederalCleanWaterAct, andadverselyaffectsthe

quality of thewatersofthe State.

4. PartF.1 .b(2)(a): Deletesection“x.”

In all otherrespectsthepetitionsaredismissed.

CERTIFICATION

Theundersigned,Clerk to theBoard,doesherebycertify thattheforegoingis afull, true,and
correctcopyof aresolutionduly andregularlyadoptedatameetingoftheStateWaterResources
ControlBoardheldonNovember15, 2001.

AYE: Arthur G. Baggett,Jr.
PeterS. Silva
RichardKatz

NO: None

ABSENT: None

ABSTAIN: None

Clerkt eBoard
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